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FOREWORD. 


The  1915  Edition  of  Kerr's  Small  Codes  is  prepared  on  the 
same  lines — with  a  single  exception — as  to  method  of  prep- 
aration and  thoroughness  as  were  Kerr's  Pocket  Codes,  1909 
Edition.  In  the  latter  Edition  some  annotations  were  in- 
cluded, which  are  omitted  in  this  Edition. 

Annotations  in  an  enchiridion  edition  of  the  Codes  are  of 
necessity  incomplete  and  unsatisfactory  (1)  for  want  of 
space,  and  (2)  because  an  annotation  by  reference  to  cases 
citing  Code  sections  is  of  necessity  incomplete,  and  may  be 
misleading  and  positively  injurious,  by  reason  of  the  fact 
that  many  cases,  in  which  there  is  no  reference  in  the  body 
of  the  opinion  to  Code  section  or  sections,  deciding  perti- 
nent questions  of  law  and  procedure,  are  entirely  omitted  by 
such  method  of  annotation. 

The  Vade  Mecum — "first  aid  in  case  of  difficulty" — for  all 
California  lawyers,  is  Kerr's  Cyclopedic  California  Codes, 
which  are  always  readily  accessible,  and  which  are  thorough 
and  satisfactory,  being  complete  and  logically  arranged. 

History  of  Each  Section  of  every  Code,  was  introduced 
into  California  Codes  with  Kerr's  Cyclopedic  California  Codes 
and  Kerr's  Pocket  Codes,  1909  Edition,  and  this  innovation, 
so  valuable  to  the  discerning  and  careful  practitioner,  has 
found  imitation  in  a  rival  publication;  but  nowhere  else  are 
these  histories  so  full,  accurate  and  satisfactory  for  the 
purpose  for  which  they  were  designed,  and  which  purpose 
they  serve;  "padding,"  by  excerpts  and  quotations  from  Code 
sections  and  amendments  thereto,  is  not  good  editorial 
work,  and  is  a  needless  consuming  of  space,  because  the  care- 
ful practitioner  must  of  necessity  turn  to  the  full  text  of  the 
Code  section  at  the  time  the  decision  in  hand  was  rendered, 
in  order  to  ascertain  the  exact  bearing  and  value  of  such 
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decision  on  the  present  Code  provision  (where  changed  from 
what  it  formerly  was)  and  the  state  of  facts  in  the  case 
being  investigated  or  tried. 

Difficulties  and  Delays  in  the  production  of  Kerr's  Small 
Codes,  1915  Edition,  were  unusual  and  unjustifiable  in  fair 
and  upright  dealing.  In  former  years,  in  fact  ever  since  the 
publication  of  the  first  volume  of  Kerr's  Cyclopedic  Califor- 
nia Codes  in  1906,  the  editor  (or  his  publisher)  has  had  no 
difficulty  whatever  in  securing  from  the  State  Printer  the 
signatures  of  the  official  volume  of  the  Statutes  and  Amend- 
ments as  they  came  from  the  press  at  the  State  Printing 
Office.  The  usual  application  was  timely  made  this  year  in 
the  usual  manner,  by  the  editor's  publisher,  Bender-Moss 
Company,  for  a  set  of  advance  sheets  to  be  used  in  prepara- 
tion of  the  Biennial  Supplement  of  1915.  Repeated  efforts 
on  the  part  of  Bender-Moss  Company  failing  to  secure  the 
usual  courtesies,  in  despair,  the  publisher  requested  the  edi- 
tor to  attempt  to  procure  the  usual  advanced  copies  of  signa- 
tures. Weeks  of  correspondence  with  the  State  Printer  prov- 
ing futile,  the  editor  instructed  his  attorney,  Hon.  Francis  J. 
Hency,  to  take  up  the  matter;  which  he  accordingly  did,  and 
on  July  31,  1915,  wrote'  a  preliminary  letter  to  the  State 
Printer,  inquiring  whether  there  was  any  legal  reason,  or 
any  reason  of  state,  why  the  same  accommodation,  courtesies 
and  privileges  should  not  be  extended  to  the  editor  of  this 
work  which  had  formerly  been  extended  to  him,  and  which 
were  still  being  extended  to  a  rival  publisher. 

Promptly  there  came  back  a  letter  from  the  State  Printer 
in  reply,  saying  that  the  reason  why  the  advance  signatures 
applied  for  had  not  been  furnished  to  the  editor,  as  re- 
quested, and  as  they  had  been  heretofore  furnished,  was  be- 
cause the  State  Printer  had  been  informed  that  the  editor, 
James  M.  Kerr,  was  working  for  the  rival  publisher,  and 
that  it  was  not  necessary  to  grant  his  request  for  the  usual 
advance  copies  of  signatures  of  the  Statutes  and  Amend- 
ments. 
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On  August  3,  1915,  the  editor  received  the  requested  ad- 
vance sheets,  which  he  should  have  received  many  weeks 
earlier,  and  which  he  would  have  so  received  had  it  not  been 
for  the  false  representation  made  to  the  State  Printer  by 
some  one,  and  if  he  had  received  them  as  usually  furnished 
to  him  heretofore,  this  edition  of  Kerr's  Small  Codes  could 
have  been  delivered  before  August  15,  1915. 

The  publisher  of  Kerr's  Pocket  Codes,  1909  Edition,  hav- 
ing refused  to  bring  out  the  1915  edition,  on  August  17, 
1915,  a  contract  was.  executed  with  the  present  publisher,  and 
the  work  of  putting  in  type  of  the  present  edition  was  com- 
menced on  August  21,  1915.  "^ 

Paper  Troubles  again  delayed  the  run-off.  When  the  press 
was  started  it  was  found  that  the  shipment  of  paper  fur- 
nished, while  of  the  required  weight,  was  not  of  the  specified 
"body"  or  quality,  and  a  change  thereof  had  to  be  made, 
which  required  time. 

Record  Time  has  been  made  in  getting  out  this  edition 

notwithstanding  all  the  difficulties  and  "troubles"  enumerated 

above;  with  the  result  that  the  profession  now  has,  and  from 

this  time  on  will  have,  a  good  set  of  Small  Codes,  and  at  a 

reasonable  price. 

JAMES  M.  KERR. 

October  15,  1915. 

1225  Westlake  Avenue,  Los  Angeles,  Cal. 


CONSPECTUS. 


Sections. 
TITLE  OF  ACT  1 

PRELIMINARY  PRCFVISIONS  2-32 

PART  I.    OF  COURTS  OF  JUSTICE 33-304 

Title  I.    Of  their  Organization,  Jurisdiction  and 

Terms    : 33-153 

Chapter. 

I.     Courts  of  Justice  in  General 33,  34 

II.     Court  of  Impeachment 36-39 

III.  Supreme   Court    40-57 

IV.  Superior   Courts    65-84 

V.    Justices'    Courts    85-119 

Article. 

f.     Of  Justices*     Courts     in     Cities     and 

Counties    85-102b 

II.    Of  Justices'  Courts  in  Townships 103-109 

III.     Of  Justices  of  the  Peace  and  Justices* 

Courts  in  General  110-119 

Chapter. 

VI.    Police   Courts    121 

VII.     General    Provisions    Respecting    Courts 

of  Justice   124-153 

Article. 

I.     Publicity  of  Proceedings 124,  125 

II.     Incidental     Powers     and     Duties     of 

Courts    128-131 

III.  Judicial  Days  133-135[a] 

IV.  Proceedings    in    Case   of   Absence    of 

Judge    139,  140 

V.     Provisions   Respecting  Places  of  Hold- 
ing Courts   142-144 

VI.    Seals  of  Courts 147-153 

vi 


CONSPECTUS. 

Sections. 

Title  IL    Judicial  Officers  156-188 

Chapter. 

I.    Judicial  Officers  in  General 156>162 

II.     Powers  and  Duties  of  Judges  at  Cham- 
bers          165-167 

II L     Disqualifications  of  Judges 170-173 

IV.    Incidental  Powers  and  Duties  of  Judicial 

Officers    176-179 

V.     Miscellaneous      Provisions      Respecting 

Courts  and  Judicial  Officers 182-188 

Title  III.    Persona  Specially  Invested  with  Pow- 
ers of  a  Judicial  Nature  190-259 

Chapter. 

I.    Jurors    190-254 

Article. 

I.    Jurors   in    General 190-195 

II.     Qualifications     and     Exemptions      of 

Jurors     198-202 

III.  Of  Selecting  and  Returning  Jurors  for 

Courts  of  Record 204-21 1 

IV.  Of  Drawing    Jurors    for    Courts    of 

Record     214-221 

V.    Of  Summoning  Jurors  for  Courts  of 

Record     225-228 

VI.    Of  Summoning  Jurors  for  Courts  not 

of  Record  230-232 

VIL    Of  Summoning  Jurors  of  Inquest 235 

VIII.    Obedience    to    Summons,    How    En- 
forced    238 

IX.    Of  Impaneling  Grand  Juries 241-243 

X.    Of  Impaneling  Trial  Juries  in  Courts 

of   Record    246-248 

XI.    Of  Impaneling  Trial  Juries  in  Courts 

not  of  ^Record  250,  251 

•  ■ 

vu 


CONSPECTUS. 

Article.  Sections. 

XII.     Of  Impaneling  Juries  of  Inquest.....  254 

Chapter. 

II,     Court  Commissioners    258,  259 

Title  IV.    Ministerial  Officers  of  Courts  of  Justice  262-274b 

Chapter. 

I.     Of  Ministerial  Officers   Generally 262 

II.     Secretaries  and  Bailiffs  of  the  Supreme 

Court    265,  266 

III.     Phonographic  Reporters 268-274b 

Title  V.  Persons  Specially  Invested  with  Minis- 
terial Powers  Relating  to  Courts  of 
Justice    , 275-304 

Chapter. 

I.     Attorneys  and  Counselors  at  Law 275-299 

II.     Other     Persons     Invested     with     Such 

Powers     304 

PART  II.     OF  CIVIL  ACTIONS  307-1059 

Title  I.     Of  the  Form  of  Civil  Actions 307-309 

II.  Time  of  Commencing  Civil  Actions 312-363 

Chapter. 

I.    The  Time  of  Commencing    Actions    in 

General    312 

II.     The  Time  of  Commencing  Actions  for 

the  Recovery  of  Real  Property 315-328 

III.  The     Time     of     Commencing     Actions 

Other  than  for  the  Recovefy  of  Real 

Property    335-349 

IV.     General   Provisions  as  to  the  Time  of 

Commencing  Actions  . .' 350-363 


•  •  • 


VI  n 


CONSPECTUS. 

Sections. 

Title  III.    Parties  to  Civil  Actions 367-390 

IV.  Place  of  Trial  of  Civil  Actions. .  ^  . . .  392-400 
V.    Manner  of  Commencing  Suit 405-416 

VI.    Pleadings  in  CivU  Actions 420^76 

Chapter.  «    . 

I.     The  Pleadings  in  General 420-422 

II.    The   Complaint    425-427 

III.  Demurrer  to  the  Complaint 430-434 

IV.  The  Answer  437-442 

V.  Demurrer  to  Answer 437-442 

VI.    Verification  of  Pleadings 446-449 

VII.    General  Rules  of  Pleading 452-465 

VIII.    Variance — Mistakes    in     Pleadings     and 

Amendments    469-476 

Title  VII.    Provisional  Remedies  in  Civil  Actions  478-574 

Chapter. 

I.    Arrest  and  Bail  . . . .- 478-504 

II.     Claim  and  Delivery  of  Personal  Property  509-521 

III.  Injunction    525-533 

IV.  Attachment     537-560 

V.    Receivers     564-570 

'      VI.     Deposit  in   Court 572-574 

Title  VIII.    Trial  and  Judgment  in  Civil  Actions  577-680}^ 

Chapter. 

I.    Judgment  in  General 577-583 

II.    Judgment  upon  Failure  to  Answer 585 

III.  Issues — The  Modes  of  Trial  and  Post- 

ponements      588-596 

IV.  Trial  by  Jury 600-628 

Article. 

I.     Formation  of  Jury 600-604 

II.     Conduct  of  the  Trial 607-610 

III.    The  Verdict   624-628 

ix 


> 


CONSPECTUS. 

Chapter.  Sections. 

V.    Trial  by  the  Court 631-636 

VI.    OL References  and  Trials  by  Referees..     638-645 
VI  I.    Provisions    Relating  to  Trials  in  General  646-66354 

Article. 

I.     Exceptions    646-653 

II.     New  Trials   656-663a 

Chapter. 

VIII.    The    Manner    of    Giving   and    Entering 

Judgment ..664-680 J.S 

Title  IX.    Execution  of   the   Judgment   in    Civil 

Actions    681-721 

Chapter. 

I.    The  Execution  681-713^^ 

II.  Proceedings  Supplemental  to  the  Exe- 
cution          714-721 

Title  X.    Actions  in  Particular  Cases 726-827 

Chapter. 

I.    Actions  for  the  Foreclosure    of    Mort- 
gages        726-729 

II.  Actions  for  Nuisance,  Waste,  and  Wil- 
ful Trespass,  in  Certain  Cases,  on 
Real  Property    731-735 

III.  Actions  to  Determine  Conflicting  Claims 

to  Real  Property,  and  Other  Pro- 
visions Relating  to  Actions  Concern- 
ing Real  Estate   738-751 

IV.  Actions  for  the  Partition  of  Real  Prop- 

erty          752-801 

V.    Actions  for  the  Usurpation  of  an  Office 

or  Franchise   802-810 

VI.     Of   Actions  against   Steamers,   Vessels, 

and  Boats  813-827 

X 


CONSPECTUS. 

Sections. 

Title  XI.     Proceedings  in  Justices'  Courts 832-926 

Chapter. 

I.     Place  of  Trial  of    Actions    in    Justices* 

Courts    832-838 

II.    Manner    of     Commencing    Actions     in 

Justices'  Courts   839-850 

III,    Pleadings  in  Justices'  Courts 851-860 

IV.*   Provisional  Remedies  in  Justices' Courts  861-870 

V.    Judgment  by  Default  in  Justices'  Courts  871,  %71 
VI.    Time'  of   Trial   and    Postponements    in 

Justices'  Courts    873-877 

VII.    Trials  in  Justices'  Courts 878-887 

VIII.    Judgments  (Other  than  by  Default)   in 

Justices'  Courts   889-900 

IX.    Executions  from  Justices'  Courts 901-905 

X.    Contempts  in  Justices'  Courts 906-910 

XI.    Dockets  of  Justices 911-918 

XII.    General  Provisions  Relating  to  Justices' 

Courts    919-926 

Title  XII.    Proceedings  in  Civil  Actions  in  Police 

Courts    929-933 

XIIL    Appeals  in  Civil  Actions 936-981 

Chapter. 

I.    Appeals  in  General 936-959 

II.    Appeals  to  Supreme  Court 963-966 

III.    Appeals  to  Superior  Courts 974-981 

[IV  and  V,  original  §§969-981,  regti- 
lating  appeals  from  probate  courts 
and  county  courts,  repealed  April 
15,  1880]. 

Title  XIV.    Miscellaneous  Provisions 989-1059 

Chapter. 

I.     Proceedings  Against  Joint  Debtors 989-994 

II.    Offer  of  the  Defendant  to  Compromise  997 

xi 


CONSPECTUS. 

Chapter.  Sections. 

III.  Inspection    of   Writings 1000 

IV.  Motions  and  Orders 1003-1007 

V.     Notices,     and     Filing    and     Service     of 

Papers    1010-1019 

VI.     Of  Costs    1021-1030 

VII.     General   Provisions    1045-1059 

PART  III.    OF   SPECIAL   PROCEEDINGS   OF 

A  CIVIL  NATURE  1063-1822! 

Preliminary  Provisions    1063,  1064 

Title  I.    Of  Writs  of  Review,  Mandate,  and  Pro- 
hibition     1067-1110 

Chapter. 

I.     Writ  of  Review 1067-1077 

II.     Writ  of  Mandate 1084-1097 

III.  Writ  of  Prohibition 1102-1105 

IV.  Writs  of  Review,  Mandate,  and  Prohi- 

bition May  Issue    and    be    Heard    at 

Chambers    1108 

V.     Rules  of  Practice  and  Appeals 1109,1110 

Title  II.     Of  Contesting  Certain  Elections 1111-1127 

III.  Of  Summary  Proceedings 1132-1179 

Chapter. 

I.     Confession  of  Judgment  without  Action  1132-1135 
II.    Submitting  a   Controversy  without  Ac- 
tion      1138-1140 

III.     Discharge    of    Persons    Imprisoned    on 

Civil   Process    1143-1154 

IV.  Summary    Proceedings     for     Obtaining 

Possession  of  Real  Property  in  Cer- 
tain Cases  1159-1179 

xii 


CONSPECTUS. 

p 

Sections. 
Title  IV.    Of  the  Enforcement  of  Liens 1180-1208 

Chapter. 

I.     Liens  in  General    1180 

IL     Liens  of  Mechanics    and    Others    upon 

Real  Property    1183-1203a 

IIL     Certain  .     Liens       for       Salaries       and 

Wages    1204-1208[a] 

IV.     Certain  Liens  upon  Animals 1208 

Title    V.  Of  Contempts   1209-1222 

VI.  Of  the  Voluntary  Dissolution  of  Corpora- 
tions    1227-1235 

VII.  Of  Eminent  Domain  1237-1264 

VIIL  Of  Escheated  Estates  1269-1273 

IX.  Of  Change  of  Name. 1275-1279 

X.  Of  Arbitrations    1281-1290 

XI.  Of  Proceedings  in  Probate  Courts 1294-1810 

Chapter. 

I.     Of  Jurisdiction   1294,  1295 

II.     Of  the  Probate-  of  Wills 1298-1346 

Article. 

I.     Petition,  Notice,  and  Proof 1298-1310 

II.     Contesting  Probate  of  Will 1312-1318 

HI.     Probate  of  Foreign  Wills 1322-1324 

IV.     Contesting  Will  after  Probate 1327-1333 

V.     Probate  of  Lost  or  Destroyed  Will.  .1338-1341 
VI.     Probate  of  Nuncupative  Wills 1344-1346 

Chapter. 

IIL  Of  Executors  and  Administrators,  Their 
Letters,  Bonds,  Removals,  and  Sus- 
pensions     1348-1440 

Article. 

I.  Letters  Testamentary  and  of  Admin- 
istration With  the  Will  Annexed. 
How  and  to  Whom  Issued 1348-1356 

•  •  » 

xni 


CONSPECTUS. 

Article.  Sections. 

II.     Form  of  Letters. 1360-1362 

III.  Letters  of  Administration,  to  Whom, 

and  the  Order  in  Which  They  are 
Granted   1365-1370 

IV.  Petition  and  Contest  for  Letters,  and 

Action  Thereon   1371-1380 

V.     Revocation  of  Letters,  and   Proceed- 
ings Thereon  1383-1386 

VI.     Oaths  and  Bonds    of    Executors    and 

Administrators    1387-1407 

VII.    Special     Administrators     and     Their 

Powers  and  Duties 1411-1417 

VIII.     Wills  Found  After  Letters  of  Admin- 
istration Granted  1423-1429 

IX.     Disqualification  of  Judges  and  Trans- 
fers of  Administrations 1430-1433 

X.     Removals  and  Suspensions  in  Certain 

Cases    1436-1440 

Chapter. 

IV.     Of  the  Inventory  and  Collection  of  the 

Effects  of  Decedents 1443-1461 

Article. 

I.     Inventory,  Appraisement,  and  Posses- 
sion of  Estate  1443-1454 

II.     Embezzlement  and  Surrender  of  Prop- 
erty of  Estate 1458-1461 

Chapter. 

V.     Of  the  Provisions  for  Support  of  Fam- 
ily, and  of  the   Homestead 1464-1486 

Article. 

I.     Of  the  Provisions  for  the  Support  of 

the  Family  1464-1470 

II.     Of  the  Homestead 1474-1486 

xiv 


CONSPECTUS. 

Chapter.  Sections. 

VI.     Of  Claims  Against  the  Estate ..1490-1514 

VII.    Of  Sales  and   Conveyance  of  Property 

of  Decedents  1516-1580 

Article. 

I.     Sales,   in   General 1516-1519 

II.     Sales  of  Personal  Property 1522-1527 

III.  Summary  Sales  of  Mines  and  Mining 

Interests    1529-1533 

IV.  Sales  of  Real  Estate,  Interests  There- 

in, and  Confirmation  Thereof 1536-1576 

V.     Mortgages  and  Leases  of  Real  Estate.  1577-1580 

Chapter. 

VII t  Of  the  Powers  and  Duties  of  Executors 
and  Administrators,  and  of  the  Man- 
agement of  Estates 1581-1592 

IX.  Of  the  Conveyance  of  Real  Estate  by 
Executors  and  Administrators  in  Cer- 
tain Cases  1597-1607 

X.  Of  Accounts  Rendered  by  Executors 
and  Administrators,  and  of  the  Pay- 
ment of  Debts   1612-1653 

Article. 

I.     Liabilities  and  Compensation  of  Exec- 
utors   and   Administrators 1612-1619 

II.    Accounting  and  Settlements  by  Exec- 
utors  and    Administrators 1622-1640 

III.    The  Payment  of  Debts  of  the  Estate. .  1643-1653 

Chapter. 

XI.     Of  the  Partition,  Distribution,  and  Final 

Settlement  of  Estates 1658-1703)^ 

Article. 

I.     Partial    Distribution    Prior    to     Final 

Settlement    1658-1663 

XV 


CONSPECTUS. 

Article.  Sections. 

II.     Distribution  on  Final  Settlement 1664-1670 

III.  Distribution   and   Partition 1675-1686 

IV.  Agents  for  Absent  Interested  Parties. 

Discharge  of  Executor  or  Adminis- 
trator     1691-1698 

V.    Accounts  of  Trustees.    Distribution  1699-17033^ 

Chapter. 

XII.     Of  Orders,  Decrees,    Process,    Minutes, 

Records,  Trials,  and  Appeals 1704-1724 

XIII.     Of   Public   Administrator    1726-1744 

XIV.    Of  Guardian  and  Ward 1747-181  Ob 

Article. 

I.     Guardians  of  Minors 1747-1761 

II.     Guardians  of  Insane  and  Incompetent 

Persons    1763-1767 

III.  The  Powers  and  Duties  of  Guardians.  1768-1776 

IV.  The  Sale  of  Property  and  Disposition 

of  Proceeds   1777-1792 

V.     Non-Resident  Guardians  and  Wards.  1793-1799 
VI.     General    and     Miscellaneous     Provis- 
ions      1800-1810b 

Title    XII.    Of  Sole  Traders 1811-1821 

XIII.     Of  Proceedings  in  Insolvency 1822-1822b 

XIV.  Proceedings  for  the  Adjustment,  Set- 
tlement, and  Payment  of  Any  In- 
debtedness Existing  Against  Any 
City  or  Municipal  Corporation  at 
the  Time  of  Exclusion  of  Terri- 
tory Therefrom,  and  the  Division 
of  the  Property  Thereof 1822c-1822f 

xvi 


CONSPECTUS. 

Sections. 
PART  IV.     OF  EVIDENCE 1823-2104 

General  Definitions  and  Divisions 1823-1839 

Title    I.    Of  General  Principles , . . . .  1844-1870 

II.  Kinds  and  Degrees  of  Evidence 1875-1978 

Chapter. 

I.     Knowledge  of  the  Court 1875 

II.     Witnesses    1878-1884 

III.     Writings     . .  /. 1887-1951 

Article. 

I.     Writings  in   General 1887-1889 

II.    Public  Writings 1892-1928 

III.  Private  Writings    1929-1951 

Chapter. 

IV.     Material     Objects     Presented     to     the 

Senses,  Other  thati  Writings 1954 

V.     Indirect  Evidence,   Influences  and   Pre- 
sumptions      1957-1963 

VI.     Indispensable  Evidence    1967-1974 

yil.     Conclusive  and  Unanswerable  Evidence  1978 

Title  III.     Of  the  Production  of  Evidence 1981-2054 

Chapter. 

I  I.     By  Whom  to  Be  Produced 1981,  1982 

J  II.     Means  of  Production 1985-1997 

III.     Manner  of  Production 2002-2054 

Article. 

I.     Mode    of    Taking    the    Testimony    of 

Witnesses    2002-2006 

II.     Affidavits    " 2009-2015 

III.  Depositions     2019-2023 

IV.  Manner  of  Taking  Depositions  Out  of 

the  State  2024-2029 

V.     Manner  of  Taking  Depositions  in  the 

State     2031-2038 

VI.     General  Rules  of  Examination 2042-2054 


« ■ 


xvii 


i 


CONSPECTUS. 

Sections. 
Title  IV.    Effect  of  Evidence 2061 

V.    Of  the  Rights  and  Duties  of  Witnesses  2064-2070 

VI.    Evidence  in  Particular  Cases,  and  Mis- 
cellaneous and  General  Provisions. 2074-2104 

Chapter. 

I.     Evidence  in  Particular  Cases 2074-2079 

II.    Proceedings  to  Perpetuate  Testimony.. 2083-2089 

III.  Administration  of  Oaths    and    Affirma- 

tions    2093-2097 

IV.  General   Provisions    2101-2104 


Nvni 


CODE  OF  CIVIL  PROCEDURE 

AN  ACT  TO  ESTABLISH  A  CODE  OF 
CIVIL   PROCEDURE. 

The    People    of    the    State    of    California,    represented    in 
Senate   and  Assembly,  do  enact  as  follows: 


TITLE  OF  ACT. 
i  1.     Title  and  division  of  this  volume. 

§1.     TITLE    AND    DIVISION    OF    THIS    VOLUME. 

This  act  shall  be  known  as  the  Code  of  Civil  Procedure  of 
California,  and  is  divided  into  four  parts,  as  follows: 
Part  I.     Of  Courts  of  Justice. 

II.     Of  Civil  Actions.  > 

III.  Of  Special  Proceedings  of  a  Civil  Nature. 

IV.  Of  Evidence. 

MUtoryt     Bnacted  March  11,  1872. 


PRELIMINARY  PROVISIONS 

2.  When  this  code  takes  effect 

3.  Not  retroactive. 

4.  Rule  of  construction  of  this  code. 

5.  Provisions  similar  to  exlstlner  laws,  how  construed. 

6.  Tenure  of  offices  preserved. 

7.  Construction  of  repeal  as  to  certain  officers. 

8.  Actions,  etc.,  not  affected  by  this  code. 

9.  Limitations  shall  continue  to  run. 

10.  Holidays. 

11.  Holidays  falling:  on  Sunday. 

12.  Computation  of  time. 

13.  Certain  acts  not  to  be  done  on  holidays. 

14.  "Seal"  defined. 

15.  Joint  authority. 

16.  Words  and  phrases.     [Construction  of.] 

17.  Words  and.  terms  defined. 

18.  Statutes,  etc.,  inconsistent  with  code  repealed. 

19.  ^  This  act,  how  cited,  enumerated,  etc. 

20.  Judicial  remedies  defined. 

21.  Division  of  Judicial  remedies. 

22.  Action  defined. 

23.  Special  proceeding  defined. 

24.  Division  of  actions. 

25.  Civil  actions  arise  out  of  obligrations  or  injuries. 

26.  Obligation  defined. 

27.  Division  of  injuries. 

28.  Injuries  to  property. 

29.  Injuries  to  the  person. 

30.  Civil  action,  by  whom  prosecuted. 

31.  Criminal  actions. 

32.  Civil  and  criminal  remedies  not  merfired. 


fi  2.  WHEN  THIS  CODE  TAKES  EFFECT.  This  code 
takes  effect  at  twelve  o'cloclc  noon,  on  the  first  day  of  Jan- 
nary,  eighteen  hundred  and  seventy-three. 

History t    Enacted  March  11,  1872. 

3 


§§  3-7  CODE  OF  CIVIL.  PROCEDURE. 

§  3.  NOT  RETROACTIVE.  No  part  of  it  is  retroactive, 
unless  expressly  [so]  declared. 

HlntofTi    Enacted  March  11,  1872. 

§4.    RULE   OF   CONSTRUCTION   OF   THIS   CODE. 

The  rule  of  the  common  law,  that  statutes  in  derogation 
thereof  are  to  be  strictly  construed,  has  no  application  to 
this  code.  The  code  establishes  the  law  of  this  state  re- 
specting the  subjects  to  which  it  relates,  and  its  provisions 
and  all  proceedings  under  it  are  to  be  liberally  construed, 
with  a  view  to  effect  its  objects  and  to  promote  justice. 

Hiatorri     Enacted  March  11,  1872. 

§5.  PROVISIONS  SIMILAR  TO  EXISTING  LAWS, 
HOW  CONSTRUED.  The  provisions  of  this  code,  so  far 
as  they  are  substantially  the  same  as  existing  statutes,  must 
be  construed  as  continuations  thereof,  and  not  as  new  enact- 
ments. 

Hlstoryi  Enacted  March  11,  1872;  amended  by  Code  Commle- 
slon,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  117,  held 
unconstitutional;  see  full  particulars,  post,  Introductory  note 
to  part  I  and  Kerr's  Cyc.  Civ.  Code.  9  4,  history. 

§6.  TENURE  OF  OFFICES  PRESERVED.  All  per- 
sons who  at  the  time  this  code  takes  effect  hold  office  under 
any  of  the  acts  repealed,  continue  to  hold  the  same  accord- 
ing to  the  tenure  thereof,  except  those  offices  which  are  not 
continued  by  one  of  the  codes  adopted  at  this  session  of  the 
legislature. 

Hlstonri    Enacted  March  11.  1872. 

§  7.  CONSTRUCTION  OF  REPEAL  AS  TO  CERTAIN 
OFFICERS.  When  any  office  is  abolished  by  the  repeal  of 
any  act,  and  such  act  is  not  in  substance  re-enacted  or  con- 
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tinned  in  either  of  the  codes,  such  office  ceases  at  the  time 
the  codes  take  effect. 

Htotoryt    Bnacted  March  11,  1872. 

§8.  ACTIONS,  ETC.,  NOT  AFFECTED  BY  THIS 
CODE.  No  action  or  proceeding  commenced  before  this  code 
takes  effect,  and  no  right  accrued,  is  affected  by  its  provi- 
sions, but  the  proceedings  therein  must  conform  to  the  re- 
quirements of  this  code  as  far  as  applicable. 

Htetoryi  Enacted  March  11,  1872;  amended  by  Code  Commis- 
sion, Act  March  8,  1901.  act  held  unconstitutional,  see  history, 
§  5  ante. 


§9.  LIMITATIONS  SHALL  CONTINUE  TO  RUN. 
When  a  limitation  or  period  of  time  prescribed  in  any  exist- 
ing statute  for  acquiring  a  right  or  barring  a  remedy,  or  for 
any  other  purpose,  has  begun  to  run  before  this  code  goes 
into  effect,  and  the  same  or  any  limitation  is  prescribed  in 
this  code,  the  time  which  has  already  run  shall  be  deemed 
part  of  the  time  prescribed  as  such  limitation  by  this  code. 


'I  Enacted  March  11,  1872;  amended  July  6,  1874.  Code 
Amdts.  1873-4.  p.  279;  by  Code  Commission,  Act  March  8,  1901, 
act  held  unconstitutional,  see  history,   8  6  ante. 


§  10.  HOLIDAYS.  Holidays  within  the  meaning  of  this 
code,  are  every  Sunday,  the  first  day  of  January,  twelfth  day 
of  February,  to  be  known  as  Lincoln  day,  twenty-second 
day  of  February,  thirtieth  day  of  May,  fourth  [day]  of  July, 
ninth  day  of  September,  first  Monday  in  September,  twelfth 
day  of  October,  to  be  known  as  "Columbus  day,"  twenty- 
fifth  day  of  December,  every  day  on  which  an  election  is 
held  throughout  the  state,  and  every  day  appointed  by  the 
president  of  the  United  States  or  by  the  governor  of  this 
state  for  a  public  fast,  thanksgiving  or  holiday. 
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§  10  CODE  OF  CIVIL  PROCEDURE. 

[Monday  holiday  when.]  If  the  first  day  of  January,  twelfth 
day  of  February,  twenty-second  day  of  February,  the  thir- 
tieth day  of  May,  the  fourth  •day  of  July,  the  ninth  day  of 
September,  the  twelfth  day  of  October  or  the  twenty-fifth 
day  of  December  falls  upon  a  Sunday,  the  Monday  following 
is  a  holiday. 

Every  Saturday  from  twelve  o'clock  noon  until  twelve 
o'clock  midnight  is  a  holiday  as  regards  the  transaction  of 
business  in  the  public  offices  of  this  state,  and  also  in  politi- 
cal divisions  thereof  where  laws,  ordinances  or  charters  pro- 
vide that  public  offices  shall  be  closed  on  holidays;  provided, 
this  shall  not  be  construed  to  prevent  or  invalidate  the  is- 
suance, filing,  service,  execution  or  recording  of  any  legal 
process  or  written  instrument  whatever  on  such .  Saturday 
afternoons. 

[Holidays  for  public  schools.]  And  provided  further,  that 
the  public  schools  of  this  state  shall  close  on  Saturday,  Sun- 
day, the  first  day  of  January,  the  thirtieth  day  of  May,  the 
fourth  day  of  July,  the  twenty-fifth  day  of  December  and 
on  every  day  appointed  by  the  president  of  the  United  States 
or  the  governor  of  this  state  for  a  public  fast,  thaCnksgiving 
or  holiday.  Said  public  schools  shall  continue  in  session  on 
all  other  legal  holidays  and  shall  hold  proper  exercises  com- 
memorating the  day.  Boards  of  school  trustees  and  city 
boards  of  education  shall  have  power  to  declare  a  holiday 
in  the  public  schools  under  their  jurisdiction  when  good 
reason  exists  therefor. 

HlMtorri  Enacted  March  11,  1872;  amended  April  9.  18>80.  Code 
Amdta.  1880  <C.  C.  P.  pt.),  p.  59;  March  1,  1889,  Stats,  and 
Amdts.  1SS9,  p.  46:  March  23,  18^3,  Stats,  and  Amdts.  1893,  p. 
186;  February  28,  1897,  Stats,  and  Amdts.  1897.  p.  15;  November 
23,  1906.  ch.  6;  March  18,  1907,  Stats,  and  Amdts.  19&7,  p.  561, 
Kerr's  Stats,  and  Amdts.  190'6-7,  p.  431;  February  19,  1909, 
Stats,  and  Amdts.  1909,  p.  22;  April  26,  1911,  Stats,  and  Amdts. 
1911,  p.  1122.  , 


PRELIMINARY  PROVISIONS.  §§  H-M 

§  U.  HOLIDAYS  FALLING  ON  SUNDAY.  If  the  first 
day  of  January,  the  twenty-second  day  of  February,  the 
thirtieth  day  of  May,  the  fourth  day  of  July,  the  ninth  day 
of  September,  the  twelfth  day  of  October  or  the  twenty-fifth 
day  of  December  fall  upon  a  Sunday,  the  Monday  following 
is  a  holiday. 

History!  Enacted  March  11,  1872;  amended  March  24,  1974, 
Code  Amdts.  1878-4,  p.  280;  repealed  by  Code  Commission,  Act 
March  8,  1901,  act  held  unconstitutional,  see  history,  Kerr's 
Cyc.  C.  C.  6  4;  amended  February  19,  1909.  Stats,  and  Amdts. 
1909,   p.    22. 


§  12.  COMPUTATION  OF  TIME.  The  time  in  which  any 
act  provided  by  law  is  to  be  done  is  computed  by  excluding 
the  first  day  and  including  the  last,  unless  the  last  day  is  a 
holiday,  and  then  it  is  also  excluded. 

Hlatoryi     Enacted  March  11.  1872. 


§  13.  CERTAIN  ACTS  NOT  TO  BE  DONE  ON  HOLI- 
DAYS. Whenever  any  act  of  a  secular  nature,  other  than 
a  work  of  necessity  or  mercy,  is  appointed  by  law  or  con- 
tract to  be  performed  upon  a  particular  day,  which  day  falls 
upon  a  holiday,  such  act  may  be  performed  upon  the  next 
business  day  v^th  the  same  effect  as  if  it  had  been  per- 
formed  upon   the  day  appointed. 

History  I    Enacted  March  11,  1872. 

§14.  "SEAL"  DEFINED.  When  the  seal  of  a  court, 
public  officer,  or  person  is  required  by  law  to  be  affixed  to 
any  paper,  the  word  "seal"  includes  an  impression  of  such 
seal  upon  the  paper  alone  as  well  as  upon  wax  or  a  wafer 
affixed  thereto. 

HlMtoiyt     Enacted  March  11,  1872. 
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§§  15-17  CODE  OF  CIVIL  PROCEDURE. 

§15.  JOINT  AUTHORITY.  Wordsgivinga  joint  author- 
ity to  three  or  more  public  officers  or  other  persons  are  con- 
strued as  giving  such  authority  to  a  majority  of  them,  unless 
it  is  otherwise  expressed  in  the  act  giving  the  authority. 

HUtoryi     Enacted  March  11,  1S72. 


§16.  WORDS  AND  PHRASES.  [CONSTRUCTION 
OF.]  Words  and  phrases  are  construed  according  to  the 
context  and  the  approved  usage  of  the  language;  but  techni- 
cal words  and  phrases,  and  such  others  as  have  acquired  a 
peculiar  and  appropriate  meaning  in  law,  or  are  defined  in 
the  succeeding  section,  are  to  be  construed  according  to 
such  peculiar  and  appropriate  meaning  or  definition. 

HlstoiTi     Enacted  March  11,  1872. 


§17.  WORDS  AND  TERMS  DEFINED.  Words  used 
in  this  code  in  the  present  tense  include  the  future  as  well 
as  the  present;  words  used  in  the  masculine  gender  include 
the  feminine  and  neuter;  the  singular  number  includes  the 
plural,  and  the  plural  the  singular;  the  word  "person"  in- 
cludes a  corporation  as  well  as  a  natural  person;  the  word 
"county"  includes  "city  and  county";  writing  includes  print- 
ing and  typewriting;  oath  includes  affirmation  or  declara- 
tion; and  every  mode  of  oral  statement,  under  oath  or 
aflSrmation,  is  embraced  by  the  term  "testify,"  and  every 
written  one  in  the  term  "depose";  signature  or  subscription 
includes  mark,  when  the  person  cannot  write,  his  name  be'- 
ing  written  near  it  by  a  person  who  writes  his  own  name 
as  a  witness;  provided,  that  when  a  signature  is  by  mark  it 
must,  in  order  that  the  same  may  be  acknowledged  or  may 
serve  as  the  signature  to  any  sworn  statement,  be  witnessed 
by  two  persons  who  must  subscribe  their  own  names  as  wit- 
ness thereto. 
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PRELIMINARY  PROVISIONS.  §  17 

[Signification  of  words.]  The  following  words  have  in  this 
code  the  signification  attached  to  them  in  this  section,  un- 
less otherwise  apparent  from  the  context: 

1.  The  word  "property"  includes  both  real  and  personal 
property; 

2.  The  words  "real  property*'  are  coextensive  with  lands, 
tenements,  and  hereditaments; 

3.  The  words  "personal  property"  include  money,  goods, 
chattels,  things  in  action,  and  evidences  of  debt; 

4.  The  word  "month"  means  a  calendar  month,  unless 
otherwise  expressed; 

5.  The  word  "will"  includes  codicil; 

6.  The  word  "writ"  signifies  an  order  or  precept  in  writ- 
ing, issued  in  the  name  of  the  people,  or  of  a  court  or  judicial 
officer;  and  the  word  "process"  a  writ  or  summons  issued 
in  the  course  of  judicial  proceedings; 

7.  The  word  "state,"  when  applied  to  the  different  parts 
of  the  United  States,  includes  the  District  of  Columbia  and 
the  territories;  and  the  words  "United  States"  may  include 
the  district  and  territories; 

8.  The  word  "section"  whenever  hereinafter  employed,  re- 
fers to  a  section  of  this  code,  unless  some  other  code  or 
statute  is  expressly  mentioned. 

9.  The  word  "affinity"  when  applied  to  the  marriage  rela- 
tion, signifies  the  connection  existing  in  consequence  of  mar- 
riage, between  each  of  the  married  persons  and  the  blood 
relatives  of  the  other. 

Blstmri  Enacted  March  11,  1872;  amended  March  24.  1874, 
Code  Amdts.  1873-4,  p.  280;  by  Code  Commission,  Act  March  8, 
1901,  act  held  unconstitutional,  see  history,  9  5  ante;  amend- 
ment re-enacted  March  13,  1903,  Stats,  and  Amdts.  1903,  pp. 
134-135. 


SS  18-21  CODE  OF  CIVIL  PROCEDURE. 

§18.  STATUTES,  ETC.,  INCONSISTENT  WITH 
CODE  REPEALED.  No  statute,  law,  or  rule  is  continued 
m  force,  because  it  is  consistent  with  the  provisions  of  this 
code  on  the  same  subject;  but  in  all  cases  provided  for  by 
this  code,  all  statutes,  laws,  and  rules  heretofore  in  force  in 
this  state,  whether  consistent  or  not  with  the  provisions  of 
this  code  unless  expressly  continued  in  force  by  it,  are  re- 
pealed and  abrogated.  This  repeal  or  abrogation  does  not 
revive  any  former  law  heretofore  repealed,  nor  does  it  affect 
any  right  already  existing  or  accrued,  or  any  action  or  pro- 
ceeding already  taken,  except  as  in  this  code  provided;  nor 
does  it  affect  any  private  statute  not  expressly   repealed. 

History t  Enacted  March  11,  1872;  amend<ed  by  Code  Commis- 
sion, Act  March  8,  liK)l,  act  held  unconstitutional  see  history, 
S  5  ante. 

§  19.    THIS  ACT,  HOW  CITED,  ENUMERATED,  ETC. 

This  act,  whenever  cited,  enumerated,  referred  to,  or  amend- 
ed, ipay  be  designated  simply  as  "The  Code  of  Civil  Pro- 
cedure," adding,  when  necessary,  the  number  of  the  section. 

History  I    Enacted  March  11,  1872. 

§  20.  JUDICIAL  REMEDIES  DEFINED.  Judicial  rem« 
edies  are  such  as  are  administered  by  the  courts  of  justice, 
or  by  judicial  officers  empowered  for  that  purpose  by  the 
constitution  and  statutes  oi  this  state. 

History s    Enacted  March  11,  1872. 

§21.  DIVISION  OF  JUDICIAL  REMEDIES.  These 
remedies  are  divided  into  two  classes: 

1.  Actions;  and, 

2.  Special  proceedings. 

History t     Enacted  March  II,  1872. 
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§22.  ACTION  DEFINED.  An  action  is  an  ordinary 
proceeding  in  a  court  of  justice  by  which  one  party  prose- 
cutes another  for  the  enforcement  or  protection  of  a  right, 
the  redress  or  prevention  of  a  wrong,  or  the  punishment  of 
a  public  offense. 

History  I    Enacted  March  11,  1872. 

§23.  SPECIAL  PROCEEDING  DEFINED.  £ver> 
other  remedy  is  a  special  proceeding. 

Himtorjt    Enacted  March  11,  1872. 


§24.    DIVISIONS   OF  ACTIONS.    Actions   are   of   two 
kinds: 

1.  Civil;  and, 

2.  Criminal. 

nimtovrt    Enacted  March  11,  1872. 

§25,  CIVIL  ACTIONS  ARISE  OUT  OF  OBLIGA. 
TIONS  OR  INJURIES.    A  civil  action  arises  out  of: 

1.  An  obligation; 

2.  An  injury. 

HistorT-i    Enacted  March  11,  1872. 

§  26.  OBLIGATION  DEFINED.  An  obligation  is  a  lega^ 
duty,  by  which  one  person  is  bound  to  do  or  not  to  do  a 
certain  thing,  and  arises  from: 

1.  Contract;  or, 

2.  Operation  of  law. 

Hlstoryi  Enacted  March  11,  1872;  amended  to  correspond 
with  9  1427  Civil  Code,  March  24,  1874,  Code  Amdts.  1873-4, 
p.  281;  repealed  by  Code  Commission.  Act  March  8,  1901,  act 
held  unconstitutional,  see  history,  8  5  ante. 
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§27.  DIVISION  OF  INJURIES.  An  injury  is  of  two 
kinds:  ^ 

1.  To  the  person;  and, 

2.  To  property. 

History!  Enacted  March  11,  1872;  repealed  by  Code  Commis- 
sion, Act  March  8,  19(M,  act  held  unconstitutional,  see  history, 
i  5  ante. 

§28.  INJURIES  TO  PROPERTY.  An  injury  to  prop- 
erty consists  in  depriving  its  owner  of  the  benefit  of  it, 
which  is  done  by  taking,  withholding,  deteriorating,  or  de- 
stroying it. 

Hlstoryi  Enacted  March  11,  1872;  repealed  by  Code  Commis- 
sion, Act  March  8,  1901,  act  held  unconstitutional,  see  history^ 
9  i  ante. 

§29.  INJURIES  TO  THE  PERSON.  Every  other  in- 
jury  is  an  injury  to  the  person. 

Htatoryt  Enacted  March  11,  1872;  repealed  by  Code  Commis- 
sion. Act  March  8,  1901,  act  held  unconstitutional,  see  history, 
8  6  ante. 

§  30.    CIVIL  ACTION.  BY  WHOM  PROSECUTED.    A 

civil  action  is  prosecuted  by  one  party  against  another  for 
the  enforcement  or  protection  of  a  right,  or  the  redress  or 
prevention  of  a  wrong. 

HUtoryi  Enacted  March  11,  1872;  repealed  by  Code  Commis- 
sion, Act  March  8,  1901,  act  held  unconstitutional,  see  history, 
i  6  ante. 

§31.  CRIMINAL  ACTIONS.  The  Penal  Code  defines 
and  provides  for  the  prosecution  of  a  criminal  action. 

Htotoryi  Enacted  March  11,  1872;  repealed  by  Code  Commis- 
sion. Act  March  8,  190'1,  act  held  unconstitutional,  see  history, 
i  6  ante. 
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PRELIMINARY  PROVISIONS.  §  32 

§32.  CIVIL  AND  CRIMINAL  REMEDIES  NOT 
MERGED.  When  the  violation'  of  a  right  admits  of  both  a 
civil  and  criminal  remedy,  the  right  to  prosecute  the  one  is 
not  merged  in  the  other. 

Hivtoryi     Enacted  March  11,  1872. 
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PART  I. 

OF  COURTS  OF  JUSTICE 

[The  original  Part  I,  comprising  §§  33-304,  and  divided  into 
five  titles,  was  amended,  "and  each  and  every  title,  chapter, 
article,  and  section  of  Part  I,  and  a  new  Part  I  is  substituted 
to  take  the  place  thereof,  to  read  as  follows": — Code  Amdts. 
1880  (C.  C.  pt.)  pp  21-59.] 

Title  I.    Of    their    Organization,    Jurisdiction,    and    Terms, 
§§  33-153. 

II.    Judicial  Officers,  §§  156-188. 

III.  Persons  Specially  Invested  with  Powers  of  a  Judi- 

cial Nature,  §§  190-259. 

IV.  Ministerial  Officers  of  Courts  of  Justice,  §§  262-274b. 

V.     Persons  Specially  Vested  with  Ministerial  *  Powers 
Relating  to  Courts  of  Justice,  §§  275-304. 
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TITLE  I. 

OF    THEIR    organization/  JURISDICTION,    AND 

TERMS.      ' 

Chapter  I.  Courts  of  Justice  in  General,  §§  33,  34. 

II.  Court  of  Impeachment,  §§  36-39. 

III.  Supreme  Court,  §§40-57. 

IV.  Superior  Courts,  §§  65-84. 
V.  Justices'  Courts,  §§85-119. 

VI.     Police  Courts,  §121. 

VII.     General  Provisions  Respecting  Courts  of  Justice, 
§§  124-153. 
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CHAPTER  I. 


COURTS   OF   JUSTICE   IN  GENERAL. 


9  33.     The  several  courts  of  this  state. 
fi  34.     Courts  of  record. 


§  33.    THE  SEVERAL  COURTS  OF  THIS  STATE.  The 

following  are  the  courts  of  justice  of  this  state: 

1.  The   court  of   impeachment; 

2.  The  supreme  court; 

3.  The  superior  courts; 

4.  The  justices'  courts; 

5.  The  police  courts,  and  such  other  inferior  courts  as  the 
legislature  may  establish  in  any  incorporated  city  or  town, 
or  city  and  county. 

[6.  District  courts  of  appeal  are  provided  for  by  constitu- 
tional amendment  of  1904.— HENNING'S  GENERAL 
LAWS  p.  Ixxx] 

Hlatoryi  Enacted  March  11,  1872;  amended  April  1,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  21;  repealed  by  Code  Com- 
mission, Act  March  8,  190*1,  act  held  unconstitutional,  see  his- 
tory, fi  5  ante. 

§34.  COURTS  OF  RECORD.  The  courts  enumerated 
in  the  first  three  subdivisions  of  the  last  preceding  section 
arc  courts  of  record. 

Hiitoryi  Enacted  March  11,  1872;  amended  April  1,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  21;  repealed  by  Code  Com- 
mission, Act  March  8,  1901,  act  held  unconstitutional,  see  his- 
tory, fi  5  ante. 
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ch.II.]  IMPEACHMENT  COURTS.  §§  36-38 


CHAPTER  II. 

COURT  OF  IMPEACHMENT. 

9  36.  Members  of  the  court. 

1 37.  Jurisdiction. 

i  38.  Officers  of  the  court. 

i  39.  Trial  of  impeachments  provided  for  in  Penal  Code. 

§  36.  MEMBERS  OF  THE  COURT.  The  court  of  im- 
peachment is  the  senate;  when  sitting  as  such  court  the 
senators  shall  be  upon  oath;  and  at  least  two  thirds  of  the 
members  elected  shall  be  necessary  to  constitute  a  quorum. 

Historys  This  section  was  orig'inally  {  35,  repealed  by  amend- 
ment of  1880  (see  introductory  note  to  this  chapter),  and  also 
by  Code  Commission  (they  seem  to  have  overlooked  the  fact  of 
previous  repeal).  Act  March  8,  1901,  act  held  unconstitutional, 
see  history,  §  5  ante.  Present  section  enacted  April  1,  1880, 
Code  Amdts.  1880   (C.  C.  P.  pt.),  p.  22. 

§  37.  JURISDICTION.  The  court  has  jurisdiction  to  try 
impeachments,  when  presented  by  the  assembly,  of  the  gov- 
ernor, lieutenant-governor,  secretary  of  state,  controller, 
treasurer,  attorney-general,  surveyor-general,  chief  justice 
of  the  supreme  court,  associate  justices  of  the  supreme  court. 
and  judges  of  the  superior  courts,  for  any  misdemeanor  in 
ofSce. 

Htotoryt  Enacted  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  22;  repealed  by  Code  Commission,  Act  March  8,  1901, 
act  held  unconstitutional,  see  history,  (5  ante. 

§  38.  OFFICERS  OF  THE  COURT.  The  officers  of  the 
senate  are  the  officers  of  the  court. 

Htotoryi  Enacted  as  S  37  March  11,  1872;  renumbered  §  38  in 
amendment  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  22; 
repealed  by  Code  Commission,  Act  March  8,  1901,  act  held  un- 
constitutional, see  history,  {  5  ante. 
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§  39.  TRIAL  OF  IMPEACHMENTS  PROVIDED  FOR 
IN  PENAL  CODE.  Proceedings  on  the  trial  of  impeach- 
ments are  provided  for  in  the  Penal  Code. 

Hlstorjri  Enacted  March  11,  1872,  and  numbered  (  38;  number 
changed  to  S  39  by  amendment  April  1.  1880«  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  22;  repealed  by  Code  Commission,  Act  March 
8,  1901,  act  held  unconstitutional,  see  history,  §  5  ante. 
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CHAPTER  III. 

SUPREME  COURT. 

(40.  Justices,  elections,  and  terms  of  office. 

S  41.  Computation  of  years  of  office. 

S  42.  Vacancies. 

§  43.  Departments. 

§  44.  Apportionment  of  business. 

§  45.  Court  in  bank. 

{46.  Absence  or  disability  of  chief  Justice. 

1 47.  Sessions. 

S  48.  Adjournments. 

§  49.  Decisions  in  writing. 

i  50.  Jurisdiction  of  two  kinds. 

i  51.  Original  Jurisdiction. 

i  52.  Appellate  Jurisdiction. 

S  53.  Powers  In  appealed  cases. 

I  54.  Concurrence  necessary  to  transact  business. 

i  55.  Transfer  of  books,  papers,  and  actions. 

S  56.  Remittiturs  in  transferred  cases. 

i  57.  Appeals  in  probate  proceedings. 


§40.  JUSTICES,  ELECTIONS,  AND  TERMS  OF  OF- 
FICE. The  supreme  court  shall  consist  of  a  chief  justice, 
and  six  associate  justices,  who  shall  be  elected  by  the  quali- 
fied electors  of  the  state  at  large,  at  the  general  state  elec- 
tions next  preceding  the  expiration  of  the  terms  of  office  o^ 
their  predecessors  respectively,  and  hold  their  offices  for  the 
term  of  twelve  years  from  and  after  the  first  Monday  after 
the  first  day  of  January  next  succeeding  their  election;  pro- 
vided, that  of  the  justices  elected  at  the  general  state  elec- 
tion of  eighteen  hundred  and  seventy-nine,  the  chief  justice 
shall  go  out  of  office  at  the  end  of  eleven  years,  and  the  six 
associate  justices  shall  have  so  classified,  or  shall  so  classify 
themselves,  by  lot,  that  two  of  them  shall  go  out  of  office 
at  the  end  of  three  years,  two  of  them  at  the  end  of  seven 
years,  and  two  of  them  at  the  end  of  eleven  years  from  the 
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first  Monday  after  the  first  day  of  January,  eighteen  hundred 
and  eighty;  and  an  entry  of  such  classification  shall  have 
been,  or  shall  be  made  in  the  minutes  af  the  court  in  bank, 
signed  by  them,  and  a  duplicate  thereof  filed  in  the  office 
of  the  secretary  of  state. 

Hiitoryi  Enacted  March  11,  1872;  amended  April  1,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  pp.  22-23;  repealed  by  Code 
Commission,  Act  March  8,  190*1.  act  held  unconstitutional,  see 
history,  §  6  ante. 

§  41.    COMPUTATION  OF  YEARS  OF  OFFICE.    The 

years  during  which  a  justice  of  the  supreme  court  is  to  hold 
office  are  to  be  computed  respectively  from  and  including 
the  first  Monday  after  the  first  day  of  January  of  any  one 
year  to  and  excluding  the  first  Monday  after  the  first  day 
of  January  of  the  next  succeeding  year. 

Hlstom  Enacted  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  23;  repealed  by  Code  Commission,  Act  March  8,  1901, 
act  held  unconstitutional,  see  history,  S  6  ante. 


§42.  VACANCIES.  If  a  vacancy  occur  in  the  office  of  a 
justice  of  the  supreme  court,  the  governor  shall  appoint  an 
eligible  person  to  hold  the  office  until  the  election  and  quali- 
fication of  a  justice  to  fill  the  vacancy,  which  election  shall 
take  place  at  the  next  succeeding  general  election;  and  the 
justice  so  elected  shall  hold  the  office  for  the  remainder  of 
the  unexpired  term  of  his  predecessor. 

Hlstom  Enacted  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  23:  repealed  by  Code  Commission,  Act  March  8,  1901, 
act  held  unconstitutional,  see  history,  §  6  ante. 

§43.  DEPARTMENTS.  There  shall  be  two  departmental 
of  the  supreme  court,  denominated  respectively  department 
one  and  department  two.  The  chief  justice  shall  assign  three 
of  the  associate  justices  to  each  department,  and  such  assign- 
ment may  be  changed  by  him  from  time  to  time;  provided, 
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that  the  associate  justices  shall  be  competent  to  sit  in  either 
department,  and  may  interchange  with  one  another  by  agree* 
ment  among  themselves,  or  if  no  such  agreement  be  made, 
as  ordered  by  the  chief  justice.    The  chief  justice  may  sit  in 
either  department,   and   shall  preside  when   so  sitting;   but 
the  justices  assigned  to  each  department  shall  select  one  of 
their  number  as  presiding  justice.     Each  of  the  departments 
shall  have  the  power  to  hear  and  determine  causes  and  all 
questions  arising  therein,  subject  to  the  provisions  in  rela- 
tion to  the  court  in  bank.     The  presence  of  three  justices 
shall  be  necessary  to  transact  any  business  in  either  of  the 
departments,  except  such  as  may  be  done  at  chambers;  but 
one  or  more  of  the  justices  may  adjourn  from  time  to  time 
with  the  same  effect  as  if  all  were  present,  and  the  concur- 
rence of  three  justices  shall  be  necessary  to  pronounce  a 
judgment;  provided,  that  if  three  do  not  concur,  the  cause 
may  be  reheard  in  the  same  department,  or  transmitted  to 
the  other  department,  or  to  the  court  in  bank. 

Hlst^rjrs  Enacted  April  1,  l&SO,  Code  Amdts.  1S80  (C.  C.  P. 
pL),  p.  23;  repealed  by  Code  Commission,  Act  March  8,  190*1, 
act  held   unconstitutional,  see  history,  S  5  ante. 

§44.  APPORTIONMENT  OF  BUSINESS.  The  chief 
justice  shall  apportion  the  business  to  the  departments,  and 
may,  in  his  discretion,  order  any  cause  pending  before  the 
court  to  be  heard  and  decided  by  the  court  in  bank.  The 
order  may  be  made  before  or  after  judgment  pronounced  by 
a  department;  but  when  a  cause  has  been  allotted  to  one  of 
the  departments  and  a  judgment  pronounced  therein,  the 
order  must  be  made  within  thirty  days  after  such  judgment, 
and  concurred  in  by  two  associate  justices;  and  if  so  made, 
it  shall  have  the  effect  to  vacate  and  set  aside  the  judgment. 
Any  four  justices  may,  either  before  or  after  judgment  by  a 
department,  order  a  cause  to  be  heard  in  bank.  If  the  order 
be  not  made  within  the  time  above  limited,  the  judgment 
shall  be  final;  provided  that  no  judgment  by  a  department 
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shall  become  final  until  the  expiration  of  the  period  of  thirty 
days  aforesaid,  unless  approved  by  the  chief  justice  in  writ- 
ing, with  the  concurrence  of  two  associate  justices. 

Hlstorxt  Enacted  April  1,  IgSO,  Code  Amdts.  1880  (C  C.  P. 
pt.),  p.  23;  repealed  by  Code  Commission,  Act  March  8.  19<n, 
act  held  unconstitutional,  see  history,  {  5  ante. 

§  45.  COURT  IN  BANK.  The  chief  justice  or  any  four 
justices  may  convene  the  court  in  bank  at  any  time,  and  the 
chief  justice  shall  be  the  presiding  justice  of  the  court  when 
so  convened.  The  presence  of  four  justices  shall  be  neces- 
sary to  transact  any  business,  and  the  concurrence  of  four 
justices  present  at  the  argument  shall  be  necessary  to  pro- 
nounce a  judgment  in  the  court  in  bank;  provided,  that  if 
four  justices  so  present  do  not  concur  in  a  judgment,  then 
all  the  justices  qualified  to  sit  in  the  cause  shall  hear  the 
argument,  but  to  render  a  judgment  a  concurrence  of  four 
justices  shall  be  necessary;  and  every  judgment  of  the  court 
in  bank  shall  be  final,  except  in  cases  in  which  no  previous 
judgment  has  been  rendered  in  one  of  the  departments,  and 
in  such  cases  the  judgment  of  the  court  in  bank  shall  be 
final,  unless  within  thirty  days  after  such  judgment  an  order 
be  made  in  writing,  signed  by  five  justices,  granting  a  re- 
hearing. 

Hlstom  Enacted  April  1,  ISSO*,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  24;  repealed  by  Code  Commission,  Act  March  8,  1901, 
act  held  unconstitutional,  see  history,  {  6  ante. 

§46.  ABSENCE  OR  DISABILITY  OP  CHIEF  JUS- 
TICE. In  case  of  the  absence  of  the  chief  justice  from  the 
place  at  which  the  court  in  bank  is  held,  or  his  inability  to 
act,  the  associate  justices  shall  select  one  of  their  own 
number  to  perform  the  duties  and  exercise  the  powers  of 
the  chief  justice  during  such  absence  or  inability  to  act. 

History t  Enacted  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt),  p.  24;  repealed  by  Code  Commission,  Act  March  8,  1901, 
act  held  unconstitutional,  see  history,  {  6  ante. 
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§47.  SESSIONS.  The  supreme  court  shall  always  be 
open  for  the  transaction  of  business.  It  shall  hold  regular 
sessions  for  the  hearing  of  causes,  either  in  bank,  or  in  one 
or  both  of  its  departments,  at  the  capital  of  the  state,  com- 
mencing on  the  first  Mondays  of  May  and  second  Mondays 
of  November;  at  the  city  and  county  of  San  Francisco,  com- 
mencing on  the  second  Mondays  of  January  and  third  Mon- 
days of  July;  and  at  the  city  of  Los  Angeles,  commencing  on 
the  first  Mondays  of  April  and  the  second  Mondays  of  Octo- 
ber; and  special  sessions  at  either  of  the  above-named  places 
at  such  other  times  as  may  be  prescribed  by  the  justices 
thereof. 

[Expenses,  etc. — Rooms.]     The  justices  and  officers  of  the 
supreme  court   shall  be   allowed   their  actual   traveling   ex- 
penses in  going  to  and  from  their  respective  places  of  resi- 
dence upon  the  business  of  the  court,  or  to  attend  its  ses- 
sions.   If  proper  rooms  in  which  to  hold  the  court,  and  for 
the  accommodation  of  the  officers  thereof,  are  not  provided 
by  the  state,  together  with  attendants,  furniture,  fuel,  lights, 
and  stationery,  suitable  and  sufficient  for  the  transaction  of 
business,  the  court,  or  any  three  justices  thereof,  may  direct 
the  clerk  of  the  supreme  court  to  provide  such  rooms,  at- 
tendants, furniture,  fuel,  lights,  and  stationery;  and  the  ex- 
penses thereof,  certified  by  any  three  justices  to  be  correct, 
shall  be  paid  out  of  the  state  treasury,  for  which  expenses, 
and  to   defray   the   traveling   expenses   of  the  justices   and 
ofiicers  of  the  supreme  court  above  mentioned,  a  sufficient 
sum  shall  be  annually  appropriated  out  of  any  funds  in  the 
state  treasury  not  otherwise  appropriated.    The  moneys  so 
appropriated  shall  be  subject  to  the  order  of  the  clerk  of  the 
supreme  court,  and  be  by  him  disbursed  on  proper  vouchers, 
and  the  same  shall  be  accounted  for  by  him  in  annual  settle- 
ments with  the  controller  of  state  on  the  first  Monday  of 
December  of  each  year. 

Htot^rjrt     Snacted  April  1,  1880,  Code  Atndts.  1880    (C.  C.  P. 
pt.).  p.  24.     By  Act  March  8.  1878   (Code  Amdts.  1877-8,  p.  22), 
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a  new  section  was  added,  numbered  §  51,  providing  for  the 
payment  of  the  traveling  expenses  of  the  Justices  of  the 
supreme  court. 

§48.  ADJOURNMENTS.  Adjournments  from  day  to 
day,  or  from  time  to  ,time,  are  to  be  construed  as  recesses  in 
the  sessions,  and  shall  not  prevent  the  court,  or  either  of  its 
departments,  from  sitting  at  any  time. 

Hlstoryi  Enacted  April  1,  1S80,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  25;  repealed  by  Code  Commission,  Act  March  8,  1901, 
act  held  unconstitutional,  see  history,  §  5  ante. 

§  49.  DECISIONS  IN  WRITING.  In  the  determination 
of  causes,  all  decisions  of  the  supreme  court  in  bank,  or  in 
departments,  shall  be  given  in  writing,  and  the  grounds  of 
the  decision  shall  be  stated. 

Hlstoryi  Enacted  April  1.  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  25;  repealed  by  Code  Commission,  Act  March  8,  1901, 
act  held  unconstitutional,  see  history,  {  6  ante. 

§  50.  JURISDICTION  OF  TWO  KINDS.  The  jurisdic- 
tion of  the  supreme  court  is  of  two  kinds: 

1.  Original;  and, 

2.  Appellate. 

History  I  Enacted  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  25;  repealed  by  Code  Commission,  Act  March  8,  1901, 
act  held  unconstitutional,  see  history,  {  6  ante. 

§51.  ORIGINAL  JURISDICTION.  In  the  exercise  of 
Its  original  jurisdiction  the  supreme  court  shall  have  power 
to  issue  writs  of  mandamus,  certiorari,  prohibition,  and 
habeas  corpus;  and  it  shall  also  have  power  to  issue  all 
other  writs  necessary  and  proper  to  the  complete  exercise 
of  its  appellate  jurisdiction. 

History  I  Enacted  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  25;  repealed  by  Code  Commission,  Act  March  8,  1901. 
act  held   unconstitutional,  see  history,  {  5  ante. 
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§52.  APPELLATE  JURISDICTION.  The  supreme 
court  shall  have  appellate  jurisdiction: 

1.  In  all  cases  in  equity,  except  such  as  arise  jn  justices' 
courts. 

2.  In  all  cases  at  law  which  involve  the  title  or  possession 
of  real  estate,  or  the  legality  of  any  tax,  impost,  assessment, 
toll,  or  municipal  fine,  or  in  which  the  demand,  exclusive  of 
interest  or  the  value  of  the  property  in  controversy,  amounts 
to  three  hundred  dollars. 

3.  In  all  cases  of  forcible  entry  and  detainer,  proceedings 
in  insolvency,  actions  to  prevent  or  abate  a  nuisance,  and 
in  all  such  probate  matters  as  may  be  provided  by  law. 

4.  In  all  special  proceedings. 

5.  In  all  criminal  cases  prosecuted  by  indictment,  or  in- 
formation, in  a  court  of  record,  on  questions  of  law  alone. 

Hlst^m  Enacted  April  1,  1980,  Code  Amdts.  1880  (C.  C.  P. 
pt),  p.  25,  modification  of  original  S  44;  repealed  by  Code  Com- 
mission, Act  March  8,  1901,  act  held  unconstitutional,  see  his- 
tory, S  5  ante. 

§  53.  POWERS  IN  APPEALED  CASES.  The  supreme 
court  may  afHrm,  reverse,  or  modify  any  judgment  or  order 
appealed  from,  and  may  direct  the  proper  judgment  or  order 
to  be  entered,  or  direct  a  new  trial  or  further  proceedings 
to  be  had. 

The  decision  of  the  court  shall  be  given  in  writing,  and  in 
giving  its  decision,  if  a  new  trial  be  granted,  the  court  shall 
pass  upon  and  determine  all  the  questions  of  law  involved  in 
the  case,  presented  upon  such  appeal,  and  necessary  to  the 
final  determination  of  the  case.  Its  judgment  in  appealed 
cases  shall  be  remitted  to  the  court  from  which  the  appeal 
was  taken. 


s  Enacted  by  amendatory  Act  April  1,  1880,  Code 
Amdts.  1S$0  (C.  C.  P.  pt.),  p.  25.  held  constitutional;  see  intro- 
ductory note  Part  I,  ante;  repealed  by  Code  Commission,  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  119,  held  unconstitu- 
tional, see  history,  S  5  ante. 
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a  new  section  was  added,  numbered  {51,  providing  for  the 
payment  of  the  traveling  expenses  of  the  Justices  of  the 
supreme  court. 

§48.  ADJOURNMENTS.  Adjournments  from  day  to 
day,  or  from  time  to  .time,  are  to  be  construed  as  recesses  in 
the  sessions,  and  shall  not  prevent  the  court,  or  either  of  its 
departments,  from  sitting  at  any  time. 

Hlstom  Enacted  April  1,  1880,  Code  Anidts.  1880  (C.  C.  P. 
pt.),  p.  25;  repealed  by  Code  Commission,  Act  March  8,  1901, 
act  held  unconstitutional,  see  history,  {  5  ante. 

§49.  DECISIONS  IN  WRITING.  In  the  determination 
of  causes,  all  decisions  of  the  supreme  court  in  bank,  or  in 
departments,  shall  be  given  in  writing,  and  the  grounds  of 
the  decision  shall  be  stated. 

Hlstoryt  Enacted  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  25;  repealed  by  Code  Commission,  Act  March  8,  1901, 
act  held  unconstitutional,  see  history,  {  5  ante. 

§  50.  JURISDICTION  OF  TWO  KINDS.  The  jurisdic- 
tion of  the  supreme  court  is  of  two  kinds: 

1.  Original;  and, 

2.  Appellate. 

Historyi  Enacted  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.).  p.  25;  repealed  by  Code  Commission,  Act  March  8,  1901, 
act  held  unconstitutional,  see  history,  {  6  ante. 

§51.  ORIGINAL  JURISDICTION.  In  the  exercise  of 
its  original  jurisdiction  the  supreme  court  shall  have  power 
to  issue  writs  of  mandamus,  certiorari,  prohibition,  and 
habeas  corpus;  and  it  shall  also  have  power  to  issue  all 
other  writs  necessary  and  proper  to  the  complete  exercise 
of  its  appellate  jurisdiction. 

HIatoryt  Enacted  April  1.  1880v  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  25:  repealed  by  Code  Commission,  Act  March  8,  1901. 
act  held  unconstitutional,  see  history,  S  5  ante. 
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§52.  APPELLATE  JURISDICTION.  The  supreme 
court  shall  have  appellate  jurisdiction: 

1.  In  all  cases  in  equity,  except  such  as  arise  in  justices' 
courts. 

2.  In  all  cases  at  law  which  involve  the  title  or  possession 
of  real  estate,  or  the  legality  of  any  tax,  impost,  assessment, 
toll,  or  municipal  fine,  or  in  which  the  demand,  exclusive  of 
interest  or  the  value  of  the  property  in  controversy,  amounts 
to  three  hundred  dollars. 

3.  In  all  cases  of  forcible  entry  and  detainer,  proceedings 
in  insolvency,  actions  to  prevent  or  abate  a  nuisance,  and 
in  all  such  probate  matters  as  may  be  provided  by  law. 

4.  In  all  special  proceedings. 

5.  In  all  criminal  cases  prosecuted  by  indictment,  or  in- 
formation, in  a  court  of  record,  on  questions  of  law  alone. 

Hi«t»iT<  Enacted  April  1,  1980,  Code  Azndts.  1880  (C.  C.  P. 
pt),  p.  25,  modification  of  original  fi  44;  repealed  by  Code  Com- 
mission, Act  March  8,  1901,  act  held  unconstitutional,  see  his- 
tory, §  5  ante. 

§53.  POWERS  IN  APPEALED  CASES.  The  supreme 
court  may  afHrm,  reverse,  or  modify  any  judgment  or  order 
appealed  from,  and  may  direct  the  proper  judgment  or  order 
to  be  entered,  or  direct  a  new  trial  or  further  proceedings 
to  be  had. 

The  decision  of  the  court  shall  be  given  in  writing,  and  in 
giving  its  decision,  if  a  new  trial  be  granted,  the  court  shall 
pass  upon  and  determine  all  the  questions  of  law  involved  in 
the  case,  presented  upon  such  appeal,  and  necessary  to  the 
final  determination  of  the  case.  Its  judgment  in  appealed 
cases  shall  be  remitted  to  the  court  from  which  the  appeal 
was  taken. 


t  Enacted  by  amendatory  Act  April  1,  1880,  Code 
Amdts.  1880  (C.  C.  P.  pt.),  p.  25,  held  constitutional;  see  intro- 
ductory note  Part  I,  ante;  repealed  by  Code  Commission,  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  119,  held  unconstitu- 
tional, see  history,  §  5  ante. 
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first  Monday  after  the  first  day  of  January,  eighteen  hundred 
and  eighty;  and  an  entry  of  such  classification  shall  have 
been,  or  shall  be  made  in  the  minutes  ctf  the  court  in  bank, 
signed  by  them,  and  a  duplicate  thereof  filed  in  the  office 
of  the  secretary  of  state. 

Htotoryt  Enacted  March  11,  1872;  amended  April  1,  1880. 
Code  Amdts.  l-SSO  (C.  C.  P.  pt.),  pp.  22-23;  repealed  by  Code 
Commission,  Act  March  8,  1901,  act  held  unconstitutional,  see 
history,  fi  5  ante. 

§  41.    COMPUTATION  OF  YEARS  OF  OFFICE.    The 

years  during  which  a  justice  of  the  supreme  court  is  to  hold 
office  are  to  be  computed  respectively  from  and  including 
the  first  Monday  after  the  first  day  of  January  of  any  one 
year  to  and  excluding  the  first  Monday  after  the  first  day 
of  January  of  the  next  succeeding  year. 

Htotoryt  Enacted  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  23;  repealed  by  Code  Commission,  Act  March  8,  1901, 
act  held  unconstitutional,  see  history,   fi  6  ante. 


§42.  VACANCIES.  If  a  vacancy  occur  in  the  office  of  a 
justice  of  the  supreme  court,  the  governor  shall  appoint  an 
eligible  person  to  hold  the  office  until  the  election  and  quali- 
fication of  a  justice  to  fill  the  vacancy,  which  election  shall 
take  place  at  the  next  succeeding  general  election;  and  the 
justice  so  elected  shall  hold  the  office  for  the  remainder  of 
the  unexpired  term  of  his  predecessor. 

Hiitoryi  Enacted  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  23;  repealed  by  Code  Commission,  Act  March  8,  1901, 
act  held  unconstitutional,  see  history,  fi  5  ante. 

§43.  DEPARTMENTS.  There  shall  be  two  departmental 
of  the  supreme  court,  denominated  respectively  department 
one  and  department  two.  The  chief  justice  shall  assign  three 
of  the  associate  justices  to  each  department,  and  such  assign- 
ment may  be  changed  by  him  from  time  to  time;  provided, 
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ch.IIL]  APPORTIONMENT  OF  BUSINESS.  §  44 

that  the  associate  justices  shall  be  competent  to  sit  in  either 
department,  and  may  interchange  with  one  another  by  agree* 
ment  among  themselves,  or  if  no  such  agreement  be  made, 
as  ordered  by  the  chief  justice.  The  chief  justice  may  sit  in 
either  department,  and  shall  preside  when  so  sitting;  but 
the  justices  assigned  to  each  department  shall  select  one  of 
their  number  as  presiding  justice.  Each  of  the  departments 
shall  have  the  power  to  hear  and  determine  causes  and  all 
questions  arising  therein,  subject  to  the  provisions  in  rela- 
tion to  the  court  in  bank.  The  presence  of  three  justices 
shall  be  necessary  to  transact  any  business  in  either  of  the 
departments,  except  such  as  may  be  done  at  chambers;  but 
one  or  more  of  the  justices  may  adjourn  from  time  to  time 
with  the  same  effect  as  if  all  were  present,  and  the  concur- 
rence of  three  justices  shall  be  necessary  to  pronounce  a 
judgment;  provided,  that  if  three  do  not  concur,  the  cause 
may  be  reheard  in  the  same  department,  or  transmitted  to 
the  other  department,  or  to  the  court  in  bank. 

HIstvrjri  Enacted  April  1,  1&80-.  Code  Amdts.  1S80  (C.  C.  P. 
pt.),  p.  23;  repealed  by  Code  Commission,  Act  March  8,  ISO-l, 
act  held  unconstitutional,  see  history,  S  5  ante. 

§44.  APPORTIONMENT  OF  BUSINESS.  The  chief 
justice  shall  apportion  the  business  to  the  departments,  and 
may,  in  his  discretion,  order  any  cause  pending  before  the 
court  to  be  heard  and  decided  by  the  court  in  bank.  The 
order  may  be  made  before  or  after  judgment  pronounced  by 
a  department;  bat  when  a  cause  has  been  allotted  to  one  of 
the  departments  and  a  judgment  pronounced  therein,  the 
order  must  be  made  within  thirty  days  after  such  judgment, 
and  concurred  in  by  two  associate  justices;  and  if  so  made, 
it  shall  have  the  effect  to  vacate  and  set  aside  the  judgment. 
Any  four  justices  may,  either  before  or  after  judgment  by  a 
department,  order  a  cause  to  be  heard  in  bank.  If  the  order 
be  not  made  within  the  time  above  limited,  the  judgment 
shall  be  final;  provided  that  no  judgment  by  a  department 
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shall  become  final  until  the  expiration  of  the  period  of  thirty 
days  aforesaid,  unless  approved  by  the  chief  justice  in  writ- 
ing, with  the  concurrence  of  two  associate  justices. 

Hlatoryi  Enacted  April  1,  ISSO,  Code  Amdts.  1880  (C.  C  P. 
pL),  p.  28;  repealed  by  Code  Commission,  Act  March  8,  lS(fl, 
act  held  unconstitutional,  see  history,   §  5  ante. 

§  45.  COURT  IN  BANK.  The  chief  justice  or  any  four 
justices  may  convene  the  court  in  bank  at  any  time,  and  the 
chief  justice  shall  be  the  presiding  justice  of  the  court  when 
so  convened.  The  presence  of  four  justices  shall  be  neces- 
sary to  transact  any  business,  and  the  concurrence  of  four 
justices  present  at  the  argument  shall  be  necessary  to  pro- 
nounce a  judgment  in  the  court  in  bank;  provided,  that  if 
four  justices  so  present  do  not  concur  in  a  judgment,  then 
all  the  justices  qualified  to  sit  in  the  cause  shall  hear  the 
argument,  but  to  render  a  judgment  a  concurrence  of  four 
justices  shall  be  necessary;  and  every  judgment  of  the  court 
in  bank  shall  be  final,  except  in  cases  in  which  no  previous 
judgment  has  been  rendered  in  one  of  the  departments,  and 
in  such  cases  the  judgment  of  the  court  in  bank  shall  be 
final,  unless  within  thirty  days  after  such  judgment  an  order 
be  made  in  writing,  signed  by  five  justices,  granting  a  re- 
hearing. 

HIstoiTt  Enacted  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  24;  repealed  by  Code  Commission,  Act  March  8,  1901, 
act  held  unconstitutional,  see  history,  S  5  ante. 

§46.  ABSENCE  OR  DISABILITY  OF  CHIEF  JUS- 
TICE.  In  case  of  the  absence  of  the  chief  justice  from  the 
place  at  which  the  court  in  bank  is  held,  or  his  inability  to 
act,  the  associate  justices  shall  select  one  of  their  own 
number  to  perform  the  duties  and  exercise  the  powers  of 
the  chief  justice  during  such  absence  or  inability  to  act. 

Hlstoryt  Enacted  April  1.  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  24;  repealed  by  Code  Commission,  Act  March  8,  1901, 
act  held  unconstitutional,  see  history,  i  6  ante. 
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§47.  SESSIONS.  The  supreme  court  shall  always  be 
open  for  the  transaction  of  business.  It  shall  hold  regular 
sessions  for  the  hearing  of  causes,  either  in  bank,  or  in  one 
or  both  of  its  departments,  at  the  capital  of  the  state,  com- 
mencing on  the  first  Mondays  of  May  and  second  Mondays 
of  November;  at  the  city  and  county  of  San  Francisco,  com- 
mencing on  the  second  Mondays  of  January  and  third  Mon- 
days of  July;  and  at  the  city  of  Los  Angeles,  commencing  on 
the  first  Mondays. of  April  and  the  second  Mondays  of  Octo- 
ber; and  special  sessions  at  either  of  the  above-named  places 
at  such  other  times  as  may  be  prescribed  by  the  justices 
thereof. 

[EzpenseSy  etc^— Rooms.]  The  justices  and  officers  of  the 
supreme  court  shall  be  allowed  their  actual  traveling  ex- 
penses in  going  to  and  from  their  respective  places  of  resi- 
dence upon  the  business  of  the  court,  or  to  attend  its  ses- 
sions. If  proper  rooms  in  which  to  hold  the  court,  and  for 
the  accommodation  of  the  officers  thereof,  are  not  provided 
by  the  state,  together  with  attendants,  furniture,  fuel,  lights, 
and  stationery,  suitable  and  sufficient  for  the  transaction  of 
business,  the  court,  or  any  three  justices  thereof,  may  direct 
the  clerk  of  the  supreme  court  to  provide  such  rooms,  at- 
tendants, furniture,  fuel,  lights,  and  stationery;  and  the  ex- 
penses thereof,  certified  by  any  three  justices  to  be  correct, 
shall  be  paid  out  of  the  state  treasury,  for  which  expenses, 
and  to  defray  the  traveling  expenses  of  the  justices  and 
officers  of  the  supreme  court  above  mentioned,  a  sufficient 
sum  shall  be  annually  appropriated  out  of  any  funds  in  the 
state  treasury  not  otherwise  appropriated.  The  moneys  so 
appropriated  shall  be  subject  to  the  order  of  the  clerk  of  the 
supreme  court,  and  be  by  him  disbursed  on  proper  vouchers, 
and  the  same  shall  be  accounted  for  by  him  in  annual  settle- 
ments with  the  controller  of  state  on  the  first  Monday  of 
December  of  each  year. 

HUt^iTt  Enacted  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  24.     By  Act  March  8.  1878   (Code  Amdts.  1877-8,  p.  22). 
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a  new  section  was  added,  numbered  8  51,  providing  for  the 
payment  of  the  traveling  expenses  of  the  justices  of  the 
supreme  court. 

§48.  ADJOURNMENTS.  Adjournments  from  day  to 
day,  or  from  time  to  .time,  are  to  be  construed  as  recesses  in 
the  sessions,  and  shall  not  prevent  the  court,  or  either  of  its 
departments,  from  sitting  at  any  time. 

HIatom  Enacted  April  1,  1880,  Code  An}dts.  1880  (C.  C.  P. 
pt.),  p.  25;  repealed  by  Code  Commission,  Act  March  8,  1901, 
act  held  unconstitutional,  see  history,   S  5  ante. 

§  49.  DECISIONS  IN  WRITING.  In  the  determination 
of  causes,  all  decisions  of  the  supreme  court  in  bank,  or  in 
departments,  shall  be  given  in  writing,  and  the  grounds  of 
the  decision  shall  be  stated. 

Hlxtoryt  Enacted  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  25;  repealed  by  Code  Commission,  Act  March  8.  1901, 
act  held  unconstitutional,  see  history,  §  5  ante. 

§  50.  JURISDICTION  OF  TWO  KINDS.  The  jurisdic- 
tion of  the  supreme  court  is  of  two  kinds: 

1.  Original;  and, 

2.  Appellate. 

HIstoryt  Enacted  April  1,  1880^,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  25;  repealed  by  Code  Commission,  Act  March  8,  1901, 
act  held  unconstitutional,  see  history,  §  5  ante. 

§51.  ORIGINAL  JURISDICTION.  In  the  exercise  of 
its  original  jurisdiction  the  supreme  court  shall  have  power 
to  issue  writs  of  mandamus,  certiorari,  prohibition,  and 
habeas  corpus;  and  it  shall  also  have  power  to  issue  all 
other  writs  necessary  and  proper  to  the  complete  exercise 
of  its  appellate  jurisdiction. 

History  I  Enacted  April  1,  1880',  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  25;  repealed  by  Code  Commission,  Act  March  8,  1901, 
act  held  unconstitutional,  see  history,  i  6  ante. 
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§52.  APPELLATE  JURISDICTION.  The  supreme 
court  shall  have  appellate  jurisdiction: 

1.  In  all  cases  in  equity,  except  such  as  arise  in  justices' 
courts. 

2.  In  all  cases  at  law  which  involve  the  title  or  possession 
of  real  estate,  or  the  legality  of  any  tax,  impost,  assessment, 
toll,  or  municipal  fine,  or  in  which  the  demand,  exclusive  of 
interest  or  the  value  of  the  property  in  controversy,  amounts 
to  three  hundred  dollars. 

3.  In  all  cases  of  forcible  entry  and  detainer,  proceeding's 
in  insolvency,  actions  to  prevent  or  abate  a  nuisance,  and 
in  all  such  probate  matters  as  may  be  provided  by  law. 

4.  In  all  special  proceedings. 

5.  In  all  criminal  cases  prosecuted  by  indictment,  or  in- 
formation, in  a  court  of  record,  on  questions  of  law  alone. 

Hl«t*iTt  Enacted  April  1,  1980,  Code  Amdts.  1880  (C.  C.  P. 
pL),  p.  25,  modification  of  original  I  44;  repealed  by  Code  Com- 
miaslon.  Act  March  8,  1901,  act  held  un6ohstltutlonal,  see  his- 
tory, I  5  ante. 

§  53.  POWERS  IN  APPEALED  CASES.  The  supreme 
court  may  afHrm,  reverse,  or  modify  any  judgment  or  order 
appealed  from,  and  may  direct  the  proper  judgment  or  order 
to  be  entered,  or  direct  a  new  trial  or  further  proceedings 
to  be  had. 

The  decision  of  the  court  shall  be  given  in  writing,  and  in 
giving  its  decision,  if  a  new  trial  be  granted,  the  court  shall 
pass  upon  and  determine  all  the  questions  of  law  involved  in 
the  case,  presented  upon  such  appeal,  and  necessary  to  the 
final  determination  of  the  case.  Its  judgment  in  appealed 
cases  shall  be  remitted  to  the  court  from  which  the  appeal 
was  taken. 

mmtmrrt  Enacted  by  amendatory  Act  April  1,  1880,  Code 
Amdta.  1880  (C  C.  P.  pt),  p.  26,  held  constitutional;  see  intro- 
ductory note  Part  I,  ante;  repealed  by  Code  Commission,  Act 
March  8,  ISOl,  Stats,  and  Amdts.  1900-1,  p.  119,  held  unconstitu- 
tional, see  history,  I  5  ante. 
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§54.    CONCURRENCE  NECESSARY  TO  TRANSACT 

BUSINESS.  The  concurrence  of  three  justices  of  the  su- 
preme court  is  necessary  for  the  issuance  of  any  writ,  or  the 
transaction  of  any  business,  except  such  as  can  be  done  at 
chambers;  provided,  that  each  of  the  justices  shall  have 
power  to  issue  writs  of  habeas  corpus  to  any  part  of  the 
state  upon  petition  by  or  on  behalf  of  any  person  held  in 
actual  custody,  and  may  make  such  writs  returnable  befor* 
himself  or  the  supreme  court,  or  any  department,  or  judge 
thereof,  or  before  any  superior  court  in  the  state,  or  any 
judge  thereof. 

History  I  Enacted  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.)>  p.  2&;  repealed  by  Code  Commission,  Act  March  8,  1901, 
act  held  unconstitutional,  see  history,  §  6  ante. 

§55.  TRANSFER  OF  BOOKS,  PAPERS,  AND  AC- 
TIONS. All  records^  books,  papers,  causes,  actions,  pro- 
ceedings, and  appeals  lodged,  deposited,  or  pending  in  the 
supreme  court  abolished  by  the  constitution,  are  transferred 
to  the  supreme  court  herein  provided  for,  which  has  the 
same  power  and  jurisdiction  over  them  as  if  they  had  been 
in  the  first  instance  lodged,  deposited,  filed,  or  commenced 
therein,  or,  in  cases  of  appeal,  appealed  thereto. 

History s  Enacted  April  1.  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt),  p.  25;  repealed  by  Code  Commission,  Act  March  8,  1901, 
act  held  unconstitutional,  see  history,   S  6  ante. 

§  56.    REMITTITURS  IN  TRANSFERRED  CASES.    In 

all  cases  of  appeal  transferred  to  the  supreme  court,  its  judg- 
ments shall  be  remitted  to  the  superior  courts  of  the  counties, 
or  cities  and  counties,  from  which  the  appeals  were  taken 
respectively,  with  the  same  force  and  effect  as  if  said  cases 
had  been  appealed  to  the  supreme  court  from  such  superior 
courts. 

TUmtoryt  Enacted  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt),  p.   26. 
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§57.  APPEALS  IN  PROBATE  PROCEEDINGS  AND 
CONTESTED  ELECTION  CASES.  Appeals  in  probate 
proceedings  and  contested  election  cases  shall  be  given  pref- 
erence in  hearing  in  the  supreme  court,  and  be  placed  on  the 
calendar  in  the  order  of  their  date  of  issue,  next  after  cases 
in  which  the  people  of  the  state  are  parties. 

Mtrntmrrt  Enacted  March  10,  1887,  Stats,  and  Amdts.  1886-7, 
p.  82;  amended  March  2,  1903,  Stats,  and  Amdts.  1903,  p.  69 


29 


§  65  CODE  OF  CIVIL  PROCEDURE,  [Pt.I,Tit.l. 


CHAPTER  IV. 

SUPERIOR  COURTS. 

8  A5.     Judgres  and  elections. 

S  66.     Superior  courts  of  two  or  more  judges. 

8  67.     Superior  courts  of  the  city  and  county  of  San  Francisco. 

8  67a.  Judges  in  counties  of  the  flrst  class. 

8  67b.  Extra  sessions  of  superior  court, 

8  68.     Term  of  ofRce. 

8  69.     Computation  of  years  of  office. 

8  70.     Vacancies. 

8  71.     Superior  courts,  by  judges  of  other  counties. 

8  72.     Judges  pro  tempore. 

8  73.     Sessions. 

8  74.     Adjournments. 

8  75.     Jurisdiction  of  two  kinds. 

8  76.     Original  jurisdiction. 

8  77.     Appellate  Jurisdiction. 

8  78.     Process. 

8  79.     Transfer  of  books,  papers,  and  actions. 

88  80-84.   [Repealed.] 

§65.  JUDGES  AND  ELECTIONS.  There  shall  be  in 
each  of  the  organized  counties,  or  cities  and  counties  of  the 
state,  a  superior  court,  for  each  of  which  one  judge,  and  for 
some  of  which  two  or  more  judges,  as  hereinafter  in  subse- 
quent sections  specially  provided,  shall  be  elected  by  the 
qualified  electors  of  the  county,  or  city  and  county,  at  the 
general  state  elections,  next  preceding  the  expiration  of  the 
terms  of  office  of  their  predecessors  respectively;  provided, 
that  in  and  for  the  counties  of  Yuba  and  Sutter  combined, 
only  one  superior  judge  shall  be  elected,  who  shall  hold  the 
superior  courts  of  both  said  counties,  and  in  accordance  with 
such  rules  for  the  dispatch  of  business  in  both  said  counties 
as  he  may  adopt. 

HUtoryt  Enacted  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  26;  repealed  by  Code  Commission,  Act  March  8,  1901. 
act  held  unconstitutional,  see  history,  8  6  ante. 
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§66.  SUPERIOR  COURTS  OP  TWO  OR  MORE 
JUDGES.  In  each  of  the  counties  of  Alameda,  Los  Angeles, 
Sacramento,  San  Joaquin,  Santa  Clara,  and  Sonoma,  there 
shall  be  elected  two  judges  of  the  superior  cotlrt;  and  in 
each  of  said  counties,  and  in  any  county,  or  city  and  county, 
other  than  the  city  and  county  of  San  Francisco,  in  which 
there  shall  be  more  than  one  judge  of  the  superior  court,  the 
judges  of  such  court  may  hold  as  many  sessions  of  said  court 
at  the  same  time  as  there  are  judges  thereof,  and  shall  ap- 
portion the  business  among  themselves  as  equally  as  may  be. 

WUmtom  Enacted  April  1,  1&80,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  26;  repealed  by  Code  Commission,  Act  March  8,  1901, 
act   held  unconstitutional,  see  history,  |  6  ante. 

§67.  SUPERIOR  COURTS  IN  THE  CITY  AND 
COUNTY  OF  SAN  FRANCISCO.  In  the  city  and  county 
of  San  Francisco,  there  shall  be  sixteen  judges  of  the  su- 
perior court,  any  one  or  more  of  whom  may  hold  court;  and 
there  may  be  as  many  sessions  of  said  court  at  the  same 
time,  as  there  are  judges  thereof.  The  said  judges  shall 
choose  from  their  own  number,  a  presiding  judge,  who  may 
at  any  time  be  removed  as  presiding  judge,  and  another 
chosen  in  his  place  by  a  vote  of  any  nine  of  them.  The 
presiding  judge  shall  distribute  the  business  of  the  court 
among  the  judges  thereof,  and  prescribe  the  order  of  busi- 
ness, and  perform  such  other  duties  as  the  judges  of  said 
court  may  by  rule  provide.  The  judgments,  orders  and  pro- 
ceedings of  any  session  of  the  superior  court,  held  by  any 
one  or  more  of  the  judges  of  said  court,  shall  be  equally  as 
effective  as  if  all  of  said  judges  of  said  court  presided  at 
such  session. 

[Appointment  of  additional  judges.]  Within  ninety  days 
after  this  act  becomes  a  law,  the  governor  shall  appoint  four 
judges  of  the  superior  court  in  the  city  and  county  of  San 
Francisco,  in  addition  to  the  twelve  superior  court  judges 
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already  provided  for  by  law,  in  and  for  said  city  and  county 
of  San  Francisco,  State  of  California,  who  shall  hold  office 
until  the  first  Monday  after  the  first  day  of  January,  1915. 
At  the  next  general  election  to  be  held  in  November,  1914, 
four  additional  judges  of  the  superior  court  shall  be  elected 
in  the  city  and  county  of  San  Francisco,  who  shall  be  suc- 
cessors of  the  judges  appointed  hereunder  for  the  term 
prescribed  by  the  constitution  and  by  law. 

[Same.  Salaries.]  The  salaries  of  the  said  additional 
judges  shall  be  the  same  in  amount  and  be  paid  in  the  same 
manner  and  at  the  same  time  as  the  salaries  of  the  other 
judges  of  the  superior  court  in  and  for  the  city  and  county 
of  San  Francisco,  and  now  authorized  by  law. 

HIstorrt  Enacted  April  1,  1S80.  Code  Amdts.  1880  (C.  C.  P. 
pt),  p.  26;  amended  by  Code  Commission^  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  117«  act  held  unconstitutional,  see 
history,  Kerr's  Cyc.  C.  C.  §  4;  amended  April  22,  1913,  Stats, 
and  Amdts.  1913,  p.  48.     In  effect  August  10,  1913. 


§  67a.    JUDGES  IN  COUNTIES  OF  FIRST  CLASS.    In 

counties  of  the  first  class  there  shall  be  eighteen  judges  of 
the  superior  court,  any  one  or  more  of  whom  may  hold  court, 
and  there  may  be  as  many  sessions  of  said  court  at  the  same 
time  as  there  are  judges  thereof.  The  said  judges  shall 
choose  from  their  own  number  a  presiding  judge,  who  may 
at  any  time  be  removed  as  presiding  judge  and  another  judge 
chosen  in  his  place  by  a  vote  of  any  twelve  of  them.  The 
presiding  judge  shall  distribute  the  business  of  the  court 
among  the  judges  thereof,  and  prescribe  the  order  of  busi- 
ness and  perform  such  other  duties  as  the  judges  of  the  said 
court  may  by  rule  provide.  The  judgments,  orders  and 
proceedings  of  any  session  of  the  superior  court  held  by 
any  one  or  more  of  the  judges  of  said  court  shall  be  equally 
as  effective  as  if  all  the  said  judges  of  said  court  presided  at 
such  session. 
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[Appointment  of  six  additional.]  Within  thirty  days  a£ler 
this  act  goes  into  effe6t,  the  governor  shall  appoint  six  addi- 
tional judges  of  the  superior  court  in  counties  of  the  first 
class  in  addition  to  the  twelve  superior  court  judges  already 
provided  by  law  in  and  for  the  said  counties  of  the  first 
class  who  shall  hold  office  until  the  first  Monday  after  the 
first  day  of  January,  1915.  At  the  next  general  election  to 
be  held  in  November,  A.  D.  1914,  six  additional  judges  of  the 
superior  court  shall  be  elected  in  counties  of  the  first  class, 
who  shall  be  successors  of  the  judges  appointed  hereunder, 
to  hold  office  for  the  term  prescribed  by  the  constitution  and 
by  law.  The  salaries  of  said  additional  judges  shall  be  the 
same  in  amount  and  be  paid  in  the  same  manner  and  at 
the  same  time  as  the  salaries  of  the  other  judges  of  the  said 
counties  of  the  first  class  now  authorized  by  law. 

Hlntorr:  Enacted  February  11,  19D9,  Stats,  and  Amdts.  Id09r 
p.  11;  amended  May  30,  1913,  Stats,  and  Amdts.  913,  p.  334.  In 
effe^rt  August  10,  1913. 

§67b.    EXTRA    SESSIONS    OF    SUPERIOR    COURT. 

Whenever,  in  the  opinion  of  the  judge  or  a  majority  of  the 
judges  of  the  superior  court  of  any  county,  or  city  and  coun- 
ty, the  public  interests  so  justify  or  require,  one  or  more 
sessions  of  said  superior  court,  to  be  known  as  extra  sessions 
of  said  superior  court,  may  be  held  in  addition  to  and  at 
the  same  time  as  the  sessions  of  said  court  spoken  of  in 
sections  numbered  sixty-six  and  sixty-seven  of  this  code. 

Whenever  the  judge  or  a  majority  of  the  judges  of  the 
superior  court  of  any  county  or  city  and  county  shall  decide 
that  an  extra  session  of  said  court  shall  be  held,  said  judge 
or  a  majority  of  said  judges  shall  appoint  the  time  when 
said  extra  session  shall  be  held,  but  no  extra  session  of  any 
superior  court  shall  continue  beyond  the  31st  day  of  Decem- 
ber of  the  year  in  which  such  session  is  established.  The 
judge  or  a  majority  of  the  judges  of  said  superior  court  shall 
likewise    appoint   a   place,   within    the    county   seat   of   said 
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county  or  city  and  county,  where  such  extra  session  of  said 
court  shall  be  held,  and  shall  have  the  same  power  and 
authority  to  provide  a  place  for  holding  such  extra  session 
of  said  court  as  is  had  by  a  judge  of  a  superior  court  to 
provide  a  place  for  holding  a  session  of  a  superior  court. 

Whenever,  in  a  county  or  city  and  county  having  but  one 
judge  of  the  superior  court,  said  judge  shall  provide  for  an 
extra  session  of  said  court,  he  shall,  at  the  time  of  so  pro- 
viding or  from  time  to  time  during  the  continuance  of  said 
extra  session,  apportion  to  the  judge  who  may  preside  over 
said  extra  session  such  portion  of  the  business  of  said  court 
as  he  may  desire,  and  at  the  close  of  such  extra  session  shall 
order  such  portions  of  said  business  so  apportioned  and  not 
transacted  to  be  transferred  to  himself. 

Whenever,  in  any  county  or  city  and  county  having  more 
than  one  judge  of  the  superior  court,  a  majority  of  said 
judges  shall  provide  for  an  extra  session  of  said  court,  a 
majority  of  said  judges,  at  the  time  of  so  providing  or  from 
time  to  time  during  the  continuance  of  said  extra  session, 
shall  order  transferred  to  the  judge  who  may  preside  over 
such  extra  session  from  the  judges  to  whom  they  have  been 
assigned  according  to  law  or  the  rules  of  said  court,  such 
portions  of  the  business  of  said  court  as  they  may  select; 
and,  at  the  close  of  such  extra  session  shall  order  retrans- 
ferred  to  the  judges  of  said  court  such  portions  of  said 
business  so  transferred  as  shall  not  have  been  transacted. 
Except  as  above  provided,  any  rules  of  any  superior  court 
relating  to  the  transfer  of  any  business  from  one  judge  of 
said  court  to  another  shall  apply  to  the  transfer  of  any 
business  duly  assigned  to  the  judge  presiding  over  any  extra 
session  from  said  judge  to  any  judge  of  said  court. 

Whenever  an  extra  session  of  the  superior  court  of  any 
county  or  city  and  county  has  been  provided  for,  the  judge 
or  a  majority  of  the  judges  of  said  superior  court  shall  in- 
vite and  authorize  a  judge  of  the  superior  court  of  some  other 
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county  or  city  and  county  to  hold  and  preside  over  such 
extra  session  and  upon  such  invitation  and  authorization 
such  judge  may  so  serve. 

Upon  the  request  of  the  judge  or  a  majority  of  the  judges 
of  the  superior  court  of  any  county  or  city  and  county,  the 
governor  of  the  state  shall  designate  and  authorize,  to  hold 
and  preside  over  such  extra  session  of  the  superior  court  of 
said  county  or  city  and  county,  a  judge  61  the  superior  court 
of  some  other  county  or  city  and  county;  and  upon  such 
designation  and  authorization  by  the  governor  such  judge 
must  so  serve. 

The  judgments,  orders,  and  proceedings  of  any  extra  ses- 
sion of  any  superior  court,  held  in  accordance  with  the  provi- 
sions of  this  section,  shall  be  equally  effective  as  if  any 
or  all  of  the  judges  of  said  court  presided  at  such  session. 
Any  judge  or  any  number  of  the  judges  of  any  superior  courf 
may  hold  and  preside  over  any  extra  session  of  said  court, 
with  or  without,  the  judge  designated  and  authorized  to  hold 
and  preside  over  said  session.  Any  judge  of  any  superior 
court  may  perform  in  connection  with  any  business  duly 
assigned  to  the  judge  presiding  over  any  extra  session  of 
said  court  any  act  which  he  could  perform  in  connection 
with  any  business  assigned  to  any  other  judge  of  said  court. 
Any  judge,  holding  or  presiding  over  any  extra  session  of  a 
superior  court,  may  perform  in  chambers  or  in  court,  in 
connection  with  any  business  duly  assigned  to  him,  any  act 
which  could  be  performed  by  any  judge  of  said  court,  in 
chambers  <u-  in  court,  in  connection  with  such  business  if 
duly  assigned  to  himself;  but  no  judge,  holding  or  presiding 
over  any  extra  session  of  any  superior  court,  shall  perform, 
in  chambers  or  in  court,  any  act  in  connection  with  any 
business  that  has  not  been  duly  assigned  to  him. 

All  provisions  of  the  laws  of  this  state  applying  to  the 
compensation  of  a  judge  of  a  superior  court,  holding  the 
superior  court  in  a  county  other  than  his  home  county,  shall 
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apply  to  judges  holding  extra  sessions  of  a  superior  court  in 
any  county  other  than  his  home  county. 

Hlatoryt  Enacted  April  19,  190S,  Stats,  and  Amdts.  1909.  p. 
1004. 

§  68.  T£RM  OF  OFFICE.  The  term  of  office  of  judges 
of  the  superior  court  shall  be  si3^  years  from  and  after  the 
first  Monday  of  January  next  succeeding  their  election;  pro- 
vided, that  the  twelve  judges  of  the  superior  court  elected  in 
the  city  and  county  of  San  Francisco  at  the  general  state  elec- 
tion of  eighteen  hundred  and  seventy-nine  shall  have  so  classi- 
fied, or  shall  so  classify  themselves,  by  lot,  that  four  of  them 
shall  go  out  of  office  at  the  end  of  one  year,  four  of  them  at 
the  end  of  three  years,  and  four  of  them  at  the  end  of  five  years 
from  the  first  Monday  of  January,  eighteen  hundred  and 
eighty;  and  the  entry  of  such  classification  shall  have  been, 
or  shall  be,  made  in  the  minutes  of  the  courts  signed  by 
them,  and  a  duplicate  thereof  filed  in  the  office  of  the  secre- 
tary of  state;  and  provided  further,  that  all  the  other  superior 
judges  elected  at  the  general  state  election  of  eighteen 
hundred  and  seventy-nine  shall  go  out  of  office  at  the  end 
of  five  years  from  the  first  Monday  of  January,  eighteen 
hundred  and  eighty. 

Hlatoryi  Enacted  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  27;  repealed  by  Code  Commission,  Act  March  8,  1901, 
act  held  unconstitutional,  see  history,  §  5   ante. 

§  69.    COMPUTATION  OF  YEARS  OF  OBFICE.    The 

years  during  which  a  judge  of  a  superior  court  is  to  hold 
office  are  to  be  computed  respectively  from  and  including  the 
first  Monday  of  January  of  any  one  year  to  and  excluding 
the  first  Monday  of  January  o{  the  next  succeeding  year. 

'  HUtoryi     Enacted  April  1,   1880,  Code  Amdts.    1880    (C.   C.   P. 

'  pt.),  p.    27;    repealed   by  Code   Commission,   Act   March   8,   1901, 

act  held  unconstitutional,  see  history,  i  5  ante. 
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§70.  VACANCIES.  If  a  vacancy  occur  in  the  office  of 
judge  of  a  superior  court,  the  governor  shall  appoint  an 
eligible  person  to  hold  the  office  until  the  election  and  quali- 
fication of  a  judge  to  fill  the  vacancy,  which  election  shall 
take  place  at  the  next  succeeding  general  election,  and  the 
judge  so  elected  shall  hold  office  for  the  remainer  of  the 
unexpired  term. 

Himtom  Enacted  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  27;  repealed  by  Code  Commission,  Act  March  8,  1901, 
act  held  unconstitutional,  see  history,  {  6  ante. 

§  71.  SUPERIOR  COURTS,  BY  JUDGES  OF  OTHER 
COUNTIES.  A  judge  of  any  superior  court  may  hold  the 
superior  court  in  any  county,  at  the  request  of  the  judge  or 
judges  of  the  superior  court  thereof,  and  upon  the  request 
of  the  governor,  it  shall  be  his  duty  to  do  so;  and  in  either 
case  the  judge  holding  the  court  shall  have  the  same  power 
as  a  judge  thereof. 

HIaioryt  Enacted  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  27;  repealed  by  Code  Commission,  Act  March  8,  1901, 
act  held   unconstitutional,  see  history,  8  5  ante. 


§72.  JUDGES  PRO  TEMPORE.  Any  cause  in  a  su- 
pcrior  court  may  be  tried  by-a  judge  pro  tempore,  who  must 
be  a  member  of  the  bar  admitted  to  practise  before  the 
supreme  court,  agreed  upon  in  writing  by  the  parties  liti- 
gant, or  their  attorneys  of  record,  approved  by  the  court, 
and  sworn  to  try  the  cause;  and  his  action  in  the  trial  of 
such  cause  shall  have  the  same  effect  as  if  he  were  a  judge 
of  such  court.  A  judge  pro  tempore  shall,  before  entering 
upon  his  duties  m  any  cause,  take  and  subscribe  the  follow- 
ing oath  or  affirmation:  "I  do  solemnly  swear  (or  affirm, 
as  the  case  may  be,)  that  I  will  support  the  constitution  of 
the  United  States  and  the  constitution  of  the  state  of  Cali- 
fornia,  and    that    I    will   faithfully    discharge   the   duties   of 
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the  office  of  judge  pro  tempore  in  the  cause  wherein  is 

plaintiff,  and is  defendant,  according  to  the  best  of  my 

ability." 

HlatoiTt  Enacted  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P. 
ptj,  p.  27;  repealed  by  Code  Commission,  Act  March  8,  1901, 
act  held  unconstitutional,  see  history,  §  5  ante. 

§73.  SESSIONS.  The  superior  courts  shall  be  always 
open  (legal  holidays  and  non-judicial  days  excepted),  and 
they  shall  hold  their  sessions  at  the  county  seats  of  the 
several  counties,  or  cities  and  counties,  respectively.  They 
shall  hold  regular  sessions,  commencing  on  the  firs.t  Mon- 
days of  January,  April,  July,  and  October,  and  special  ses- 
sions at  such  other  times  as  may  be  prescribed  by  the  judge 
or  judges  thereof;  provided,  that  in  the  city  and  county  of 
San  Francisco  the  presiding  judge  shall  prescribe  the  times 
of  holding  such  special  sessions. 

HUtoryi  Enacted  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  27;  repealed  by  Code  Commission,  Act  March  8,  1901, 
act  held  unconstitutional,  see  history,  8  5  ante. 

§74.  ADJOURNMENTS.  Adjournments  from  day  to 
day,  or  from  time  to  time,  are  to  be  construed  as  recesses 
in  the  sessions,  and  shall  not  prevent  the  court  from  sitting 
at  any  time. 

HlMoryi  Enacted  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  28;  repealed  by  Code  Commission,  Act  March  8,  1901, 
act  held  unconstitutional,  see  history,  §  5  ante. 

§  75.  JURISDICTION  OF  TWO  KINDS.  The  jurisdic- 
tion of  the  superior  courts  is  of  two  kinds: 

1.  Original;  and, 

2.  Appellate. 

Hlntoryt  Enacted  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  28;  repealed  by  Code  Commission,  Act  March  8,  1901, 
act  held  unconstitutional,  see  history,  §  6  ante. 
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§  76.  ORIGINAL  JURISDICTION.  The  superior  courts 
shall  have  original  jurisdiction: 

1.  In  all  cases  in  equity. 

2.  In  all  civil  actions  in  which  the  subject  of  litigation  is 
not  capable  of  pecuniary  estimation. 

3.  In  all  cases  at  law  which  involve  the  title  or  possession 
of  real  property,  or  the  legality  of  any  tax,  impost,  assess- 
ment, toll,  or  municipal  fine,  and  in  all  other  cases  in  which 
the  demand,  exclusive  of  interest  or  the  value  of  the  property 
in  controversy,  amounts  to  three  hundred  dollars. 

4.  Of  actions  of  forcible  entry  and  detainer,  of  proceedings 
in  insolvency,  of  actions  to  prevent  or  abate  a  nuisance,  of 
all  matters  of  probate,  of  divorce  and  for  annulment  of  mar- 
riage, and  of  all  such  special  cases  and  proceedings  as  are 
not  otherwise  provided  for. 

5.  In  all  criminal  cases  amounting  to  felony,  and  cases  of 
misdemeanors  not  otherwise  provided  for.  Said  courts  shall 
have  the  power  of  naturalization,  and  to  issue  papers  there- 
for. Said  courts  and  their  judges,  or  any  of  them,  shall  have 
power  to  issue  writs  of  mandamus,  certiorari,  prohibition, 
quo  warranto,  and  of  habeas  corpus  on  petition  by  or  on 
behalf  of  any  person  in  actual  custody,  in  their  respective 
counties.  Injunctions  and  writs  of  prohibition  may  be  issued 
and  served  on  legal  holidays  and  non-judicial  days. 

HIiBtorys  Enacted  April  1,  1880.  Code  Amdts.  1880  (C.  C.  P. 
pi.),  p.  28;  repealed  by  Code  Commission,  Act  March  8,  1901, 
act   held  unconstitutional,  see  history,  §  5  ante. 

§77.  APPELLATE  JURISDICTION.  The  superior 
courts  shall  have  appellate  jurisdiction  in  such  cases  arising 
in  justices'  and  other  inferior  courts  in  their  respective 
counties  as  may  be  prescribed  by  law. 

Htotofyi  Enacted  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pL),  p.  28;  repealed  by  Code  Commission,  Act  March  8,  1^01, 
act  held  unconstitutional,  see  history,  §  5  ante. 
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§  78.  PROCESS.  The  process  of  the  superior  courts  shall 
extend  to  all  parts  of  the  state;  provided,  that  all  actions  for 
the  recovery  of  the  possession  of,  quieting  the  title  to,  or  for 
the  enforcement  of  liens  upon  real  estate,  shall  be  com- 
menced in  the  county  in  which  the  real  estate,  or  any  part 
thereof  affected  by  such  action  or  actions,  is  situated. 

History:  Enacted  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  28;  repealed  by  Code  Commission,  Act  March  8,  1901, 
act  held  unconstitutional,  see  history,  §  5  ante. 

§79.  TRANSFER  OF  BOOKS,  PAPERS,  AND  AC- 
TIONS. All  records,  books,  papers,  causes,  actions,  proceed- 
ings, and  appeals  lodged,  deposited,  or  pending  in  the  dis- 
trict court  or  courts,  county  court,  probate  court,  municipal 
criminal  court,  or  municipal  court  of  appeals,  of,  in,  or  for 
any  county,  or  city  and  county,  of  the  state,  abolished  by  the 
constitution,  are  transferred  to  the  superior  court  of  such 
county,  or  city  and  county,  which  has  the  same  power  and 
jurisdiction  over  them  as  if  they  had  been  in  the  first  in- 
stance lodged,  deposited,  filed,  'or  commenced  therein,  or, 
in  cases  of  appeal,  appealed  thereto. 

HUitoryt  Enacted  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  28;  repealed  by  Code  Commission,  Act  March  8,  1901, 
act  held  unconstitutional,  see  history,  S  5  ante. 

§§  80-84.     (Repealed.) 


M) 


ch.V,art.I.]      JUSTICES'  COURTS— cities,  etc.  §85 


CHAPTER  V. 

JUSTICES'   COURTS. 

Article  1.     Of    Justices'     Courts    in     Cities    and     Counties, 

§§  85.102b. 
II.     Of  Justices'  Courts  in  Townships,  §§  103-109. 
III.     Of  Justices  of  the  Peace  and  Justices'  Courts  in 
General,  §§110-119. 

ARTICLE  I. 

JUSTICES'  COURTS  IN  CITIES  AND  COUNTIES. 

85.  Justices'    courts   and   Justices. 

86.  Justices'  Clerk. 
S7.     Sheriff  and   deputies. 

88.  Offices  and  office  hours. 

89.  Actions. 

90.  Reassiernment  and  transfer  of  actions. 

91.  Payment  of  fees. 

92.  Certificates,  transcripts,  and  other  papers. 

93.  Justices'  docket. 

94.  Territorial  extent  of  Jurisdiction. 

95.  Practice  and  rules. 

96.  Attorneys. 

97.  Salaries. 

98.  What  Justices  successors  of  others. 

99.  In   metropolitan  townships. 

100.  Return  of  process. 

101.  Appointment  of  Justices'  clerk. 

102.  Duties  of  Justices'  clerk. 
102a.  Fees. 
102b.  Salaries  of  Justices  and  clerks. 

§85.  JUSTICES'  COURTS  AND  JUSTICES.  There 
shall  be  in  every  city  and  county  of  more  than  four  hun- 
dred thousand  population  a  justice's  court  for  which  five 
justices  of  the  peace  shall  be  elected  by  the  qualified  electors 
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at  the  general  state  flection  next  preceding  the  expiration 
of  the  terms  of  office  of  their  predecessors.  Any  of  said 
justices  may  hold  court  and  there  may  be  as  many  sessions 
of  said  court  at  the  same  time  as  there  are  justices  thereof. 
Said  justices  shall  choose  one  of  their  number  to  be  presiding 
justice  who  may  at  any  time  be  removed  and  another  ap- 
pointed in  his  place  by  a  vote  of  a  majority  of  them;  pro- 
viding, that  in  the  case  of  the  temporary  absence  or  disability 
of  the  presiding  justice,  any  one  of  the  other  justices,  to  be 
designated  by  the  presiding  justice,  may  act  as  presiding 
justice  during  such  absence  or  disability.  Each  justice  of 
the  peace  so  elected  must  at  the  time  of  his  election  be  an 
elector  of  such  city  and  county,  and  qualified  to  practice  in 
all  the  courts  of  this  state. 

HUtory:  Original  section,  relating  exclusive  to  Jurisdiction 
of  county  courts,  enacted  March  11,  1872,  amended  March  24, 
1874.  Stats,  and  Amdts.  1873-4,  p.  282;  amended  so  as  to  apply 
exclusive  to  justice's  court  and  justice  of  peace  by  Act  April  1, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  29;  amended  June  11, 
1915,  Stats,  and  Amdts.  1915,  p.  1440.     In  effect  August  10,  1915. 


§86.  JUSTICES'  CLERK.  The  supervisors  of  such  city 
and  county  shall  appoint  a  justices'  clerk  on  the  written 
nomination  and  recommendation  of  said  justices,  or  a  ma- 
jority of  them,  who  shall  hold  office  during  good  behavior, 
and  who  shall  receive  a  salary  of  three  thousand  dollars  a 
year. 

[Oath  and  Bond.]  Said  justices'  clerk  shall  take  the  con- 
stitutional oath  of  office,  and  give  bond  in  the  sum  of  ten 
thousand  dollars  for  the  faithful  discharge  of  the  duties  of 
his  office,  and  in  the  same  manner  as  is  or  may  be  required 
of  officers  of  such  city  and  county.  A  new  or  additional 
bond  may  be  required  by  the  supervisors  of  such  city  and 
county,  and  in  such  amount  as  may  be  fixed  by  said  super- 
visors, whenever  they  may  deem  it  necessary. 
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[Salary.]  The  said  clerk  may  appoint  a  chief  deputy  and 
a  cashier,  each  at  a  salary  pf  eighteen  hundred  dollars  a 
year,  and  three  deputy  clerks  and  one  messenger  each  at  a 
salary  of  fifteen  hundred  dollars  a  year. 

[Authority  and  Duties.]  Said  justices'  clerk,  and  each  of 
said  appointees  shall  have  authority  to  administer  oaths, 
take  and  certify  affidavits  and  issue  and  sign  writs,  sum- 
mons, and  all  other  processes,  in  any  action,  suit  or  pro- 
ceeding in  said  justices'  court,  and  generally  to  do  all  the 
acts  specified  in  sections  one  hundred  and  two  and  one 
hundred  and  two  a  of  this  code.  They  shall  be  at  their 
respective  offices  for  the  dispatch  of  official  business  daily, 
except  Sundays,  holidays  and  Saturday  afternoons,  from  the 
hour  of  nine  o'clock  a.  m.  until  five  o'clock  p.  m.  The  salaries 
of  said  justices'  clerk  and  his  appointees  shall  be  paid  out 
of  the  treasury  of  said  city  and  county  in  the  same  manner 
that  salaries  of  officers  of  such  city  and  county  are  paid, 
and  shall  be  in  lieu  of  all  fees  collected  by  them,  and  all 
persons  appointed  to  such  positions  shall,  after  they  have 
served  a  period  of  six  months  in  their  respective  positions, 
be  entitled  to  all  the  benefits  of  the  civil  service  laws  of  this 
state. 

[Repealing  Clause.]  Sec.  2.  Ail  acts  or  parts  of  acts  in 
conflict  herewith  are  hereby  repealed. 

Hlstorrt  Original  section,  relating  to  appellate  jurisdiction 
of  county  courts,  enacted  March  11,  1872;  repealed  and  present 
section  enacted  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  29;  amended  April  12,  1915,  Stats,  and  Amdts.  1915,  p.  58. 
!■  effect  August  8,  1915. 

§  87.  SHERIFF  AND  DEPUTIES.  The  sheriff  of  such 
city  and  county  shall  be  ex  officio  an  officer  of  said  court, 
and  it  shall  be  his  duty  to  serve  or  execute,  or  cause  to  be 
served  and  executed,  each  and  every  process,  writ,  or  order 
that  may  be  issued  by  said  Justices*  court;  provided,  that  a 
summons  issued  from  said  court  may  be  served  and  returned 
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as  provided  in  section  eight  hundred  and  forty-nine  of  this 
code;  and  that  subpoenas  may  be  issued  by  the  justices' 
clerk  and  served  as  provided  in  sections  one  thousand  nine 
hundred  and  eighty-seven  and  one  thousand  nine  hundred 
and  eighty-eight  of  this  code.  The  said  sheriff  may  appoint, 
in  addition  to  the  other  deputies  allowed  by  law,  three 
deputies,  whose  duty  it  shall  be  to  assist  said  sheriff  in 
serving  and  executing  the  process,  writs,  and  orders  of  the 
said  justices'  court.  Said  deputies  shall  receive  a  salary  of 
one  hundred  and  twenty-five  dollars  per  month  each,  payable 
monthly,  out  of  the  city  and  county  treasury,  and  out  of  the 
special  fee  fund,  after  being  first,  allowed  and  audited  as 
other  demands  are  by  law  required  to  be  audited  and  allowed. 
One  of  said  deputies  shall  remain  in  attendance  during  the 
sessions  of  said  court,  and  at  such  other  times  as  the  said 
court  or  the  presiding  justice  thereof  may  order  and  direct, 
for  the  purpose  of  attending  to  such  duties  as  may  be  im- 
posed on  said  sheriff  or  said  deputies  as  herein  provided,  or 
required  by  law.  The  said  sheriff  shall  be  liable  on  his 
official  bond  for  the  faithful  performance  of  all  duties  re- 
quired of  him,  or  any  of  his  said  deputies. 

HUtoiyx  Enacted  March  11,  1872.  The  original  section  re- 
lated to  county  courts  and  presumptions  as  to  their  proceed- 
ingrs.  Present  section  enacted  April  1,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt),  p.  30. 

§88.  OFFICES  AND  OFFICE  HOURS.  The  supervi- 
sors of  such  city  and  county  shall  provide,  in  some  conven- 
ient locality  in  the  city  and  county,  a  suitable  office,  or  suite 
of  offices  for  said  presiding  justice,  justices'  clerk,  deputy 
clerk,  and  deputy  sheriff,  and  offices  suitable  for  holding 
sessions  of  said  court,  and  separate  from  one  another,  for 
each  of  said  justices  of  the  peace,  together  with  attendants, 
furniture,  fuel,  lights,  and  stationery  sufficient  for  the  trans- 
action of  business;  and  if  they  are  not  provided,  the  court 
may  direct  the  sheriff  to  provide  the  same,  and  the  expenses 
incurred,  certified  by  the  justices  to  be  correct,  shall  be  a 
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charge  against  the  city  and  county  treasury,  and  paid  out  of 
the  general  fund  thereof.  The  said  justices,  justices'  clerks 
and  deputy  clerk,  shall  be  in  attendance  at  their  respective 
offices  for  the  dispatch  of  official  business,  daily,  from  the 
hour  of  eight  o'clock  a.  m.  until  five  o'clock  p.  m. 

History  I  Enacted  March  11.  1872;  amended  March  18,  1878, 
Code  Amdts.  1877-8,  p.  95;  amended  into  above  form  April  1, 
IMH,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  30. 


§89.  ACTIONS.  Ail  actions,  suits,  and  proceedings  in 
such  city  and  county  whereof  justices"  of  the  peace  or  justices' 
courts  have  jurisdiction,  except  those  cases  of  concurrent 
jurisdiction  that  may  be  commenced  in  some  other  court, 
shall  be  entitled:  "In   the  Justices'  Court  of  the   City  and 

County  of "  (inserting  the  name  of  the  city  and  county) » 

and  commenced  and  prosecuted  in  said  justices'  court,  which 
shall  be  always  open.  The  original  process  shall  be  return- 
able, and  the  parties  summoned  required  to  appear  before 
the  presiding  justice,  or  before  one  of  the  other  justices  of 
the  peace,  to  be  designated  by  the  presiding  justice,  at  his 
office;  but  all  complaints,  answers,  and  other  pleadings  and 
papers,  required  to  be  filed,  shall  be  filed,  and  a  record  oi 
all  such  actions,  suits,  and  proceedings  made  and  kept  in  the 
clerk's  office  aforesaid;  and  the  presiding  justice,  and  each 
of  the  other  justices  shall  have  the  power,  jurisdiction,  and 
authority  to  hear,  try,  and  determine  any  action,  suit,  or 
proceeding  so  commenced,  and  which  shall  have  been  made 
returnable  before  him,  or  may  be  assigned  or  transferred  to 
him,  or  any  motion,  application,  or  issue  therein  (subject 
to  the  constitutional  right  of  trial  by  jury),  and  to  make  any 
necessary  and  proper  orders  therein. 

Htmtorjt  Enacted  March  11,  1872,  and  provided  for  keeping 
county  courts  always  open;  amended  Into  above  form  April  1^ 
1880,  Code  Amdts.  1880  <C.  C.  P.  pt),  pp.  8^,  81. 
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§90.  REASSIGNMENT  AND  TRANSFER  OF  AC 
TIONS.  In  case  of  sickness,  or  disability,  or  absence  of  a 
justice  of  the  peace  (on  the  return  of  a  summons  or  at  the 
time  appointed  for  trial)  to  whom  a  cause  has  been  assigned, 
the  presiding  justice  shall  reassign  the  cause  to  some  other 
justice,  who  shall  proceed  with  the  trial  and  disposition  of 
said  cause  in  the  same  manner  as  if  originally  assigned  to 
him;  and  if,  at  any  time  before  the  trial  of  a  cause  or  mat- 
ter returnable  or  pending  before  any  of  said  justices,  either 
party  shall  object  to  having  the  cause  or  matter  tried  before 
such  justice,  on  the  ground  that  such  justice  is  a  material 
witness  for  either  party,  or  on  the  ground  of  the  interest, 
prejudice,  or  bias  of  such  justice,  and  such  objection  be  made 
to  appear  in  the  manner  prescribed  by  section  eight  hun- 
dred and  thirty-three  of  this  code,  the  said  justice  shall 
suspend  proceedings,  and  the  presiding  justice,  on  motion 
and  production  before  him  of  the  affidavits  and  proofs, 
shall  order  the  transfer  of  the  cause  or  matter  for  trial 
before  some  other  justice,  to  be  designated  by  him.  The 
presiding  justice  may,  in  like  manner,  assign  or  transfer  any 
contested  motion,  application,  or  issue  in  law,  arising  in 
any  cause  returnable  or  pending  before  him  or  any  other 
justice,  to  some  other  justice;  and  the  said  justice,  to  whom 
any  cause,  matter,  motion,  application,  or  issue  shall  be  so 
as  aforesaid,  assigned  or  transferred,  shall  have  power,  juris- 
diction, and  authority  to  hear,  try,  and  determine  the  same 
accordingly. 

Hlfftoryi  Enacted  March  11,  1872,  and  provided  for  terms  of 
county  courts;  amended  Into  above  form  April  1,  1880,  Code 
Amdts.   18»0  (C.  C.  P.  pt.),  p.  31. 


..§91.  PAYMENT  OF  FEES.  All  legal  process  of  every 
kind  in  actions,  suits,  or  proceedings  in  said  justices'  courts, 
for  the  issue  or  service  of  which  any  fee  is  or  may  be  al- 
lowed by  law,  shall  be  issued  by  the  said  justices'  clerk  upon 
the  order  of  the  presiding  justice,  or  upon  the  order  of  one 
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of  the  justices  of  the  peace,  acting  as  presiding  justice,  as 
in  this  article  provided;  and  the  fees  for  issuance  and  service 
of  all  such  process,  and  all  other  fees  which  ar'e  allowed  by 
law  for  any  official  services  of  justices,  justices'  clerks,  or 
sheriffs,  shall  be  exacted  and  paid  in  advance  into  the  hands 
of  said  clerk,  and  be  by  him  daily,  or  weekly,  or  monthly, 
as  the  supervisors  may  require,  and  before  his  salary  shall 
be  allowed,  accounted  for  in  detail,  under  oath,  and  paid 
into  the  treasury  of  such  city  and  county  as  part  of  the 
special  fee-fund  thereof;  provided,  that  such  payment  in 
advance'  shall  not  be  exacted  from  parties  who  may  prove 
to  the  satisfaction  of  the  presiding  justice  that  they  have  a 
^ood  cause  of  action,  and  that  they  are  not  of  sufficient 
pecuniary  ability  to  pay  the  legal  fees;  and  no  judgment 
shall  be  rendered  in  any  action  before  said  justices'  court, 
or  any  of  said  justices,  until  the  fee  allowed  therefor,  and 
all  fees  for  previous  service  therein,  which  are  destined  to 
be  paid  into  the  treasury,  shall  have  been  paid,  except  in 
cases  of  poor  persons,  as  hereinbefore  provided. 

History:  Enacted  April  1,  1&80,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  pp.  31,  32;  amended  by  Code  Commission,  Act  March  8,  1901, 
act  held  unconstitutional,  see  history,  5  5  ante. 


§  92.  CERTIFICATES,  TRANSCRIPTS,  AND  OTHER 
PAPERS.  Cases  which  by  the  provisions  of  law  are  re- 
quired to  be  certified  to  the  superior  court,  by  reason  of 
involving  the  question  of  title  or  possession  of  real  property, 
or  the  legality  of  any  tax,  impost,  assessment,  toll,  or  muni- 
cipal fine,  shall  be  so  certified  by  the  presiding  justice  and 
justices*  clerk;  and  for  that  purpose,  if  such  question  shall 
arise  on  the  trial,  while  the  case  is  pending  before  one  of 
the  other  justices,  such  justice  shall  certify  the  same  to  th« 
presiding  justice.  All  abstracts  and  transcripts  of  judgments 
and  proceedings  in  said  court,  or  in  any  of  the  dockets  or 
registers  of  or  deposited  in  said  court,  shall  be  given  and 
certified  from  any  of  such  dockets  or  registers,  and  signed 
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by  the  presiding  justice  and  clerk,  and  shall  have  the  same 
force  and  effect  as  abstracts  and  transcripts  of  justices  of 
the  peace  in  other  cases.  Appeals  f^om  judgments  rendered 
in  said  court  shall  be  taken  and  perfected  in  the  manner 
prescribed  by  law;  but  the  notice  of  appeal,  and  all  the 
papers  required  to  be  filed  to  perfect  it,  shall  be  filed  with 
the  justices'  clerk.  Statements  on  appeal  shall  be  settled  by 
the  justice  who  tried  the  cause.  Sureties  on  appeal,  or  on 
any  bond  or  undertaking  given  in  any  cause  or  proceeding 
in  said  court,  when  required  to  justify,  may  justify  before 
any  one  of  the  justices. 

Htjitoryt  Enacted  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),   p.    31. 

§93.  JUSTICES*  DOCKET.  In  a  suitable  book,  strongly 
bound,  the  justices'  clerk  shall  keep  a  permanent  record  of 
all  actions,  proceedings,  and  judgments  commenced,  had, 
or  rendered  in  said  justices'  court,  which  book  shall  be  a 
public  record,  and  be  known  as  the  "Justices'  Docket,"  in 
which  docket  the  clerk  shall  make  the  same  entries  as  are 
provided  for  in  section  nine  hundred  and  eleven  of  this 
code,  and  which  said  docket  and  entries  therein  shall  have 
the  same  force  and  effect  as  is  provided  by  law  in  reference 
to  dockets  of  justices  of  the  peace.  To  enable  the  clerk 
to  make  up  such  docket,  each  of  the  justices  shall  keep 
minutes  of  his  proceedings  in  every  cause  returnable  before 
or  assigned  or  transferred  to  him  for  trial  or  hearing;  and 
upon  judgment  or  other  disposition  of  a  cause,  such  justice 
shall  immediately  certify  and  return  the  said  minutes,  to- 
gether with  all  pleadings  and  papers  in  said  cause,  to  the 
clerk's  office,  who  shall  immediately  thereupon  file  the 
same,  and  make  the  proper  entries  under  the  title  of  the 
action  in  the  docket  aforesaid. 

Hlstorrs  Enacted  April  1,  1880,  Code  Aradts.  1880  (C.  C.  P. 
pt.),  p.  32. 
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§94.    TERRITORIAL  EXTENT   OF  JURISDICTION. 

The  jurisdiction  of  the  justices'  court  of  such  city  and 
county  extends  to  the  limits  of  the  city  and  county,  and  its 
process  may  be  served  in  any  part  thereof. 

Hlatoryt  Enacted  March  11,  1872,  providlngr  for  probate  court 
in  each  county;  amended  as  above  April  1,  1880,  Code  Amdts. 
1880  (C.  C.  P.  pt.).  p.  32. 

§95.  PRACTICE  AND  RULES.  The  justices'  cou:t,  and 
the  justices  of  the  peace  of  every  such  city  and  county,  shall 
be  governed  in  their  proceedings  by  the  provisions  of  law 
regulating  proceedings  before  justices  of  the  peace,  so  far 
as  such  provisions  are  not  altered  or  modified  in  this  article. 
and  the  same  are  or  can  be  made  applicable  in  the  several 
cases  arising  before  them.  The  justices'  courts  of  such 
city  and  county  shall  have  power  to  make  rules  not  incon- 
sistent with  the  constitution  and  laws  for  the  government  of 
such  justices*  court  and  the  officers  thereof;  but  such  rules 
shall  not  be  in  force  until  thirty  days  after  their  publication; 
and  no  rules  shall  be  made  imposing  any  tax  or  charge  on 
any  legal  proceeding,  or  giving  any  allowance  to  any  justice 
or  officer  for  services. 

HlMtoryt  Enacted  March  11,  1872,  providingr  'or  Judges  sf 
probate;  amended  as  above  April  1,  1880«  Code  Amdts.  1880 
(C.  C.  P.  pt),  p.  32. 

§96.  ATTORNEYS.  It  shall  not  be  lawful  for  any 
justice  of  the  peace,  justices'  clerk,  or  sherifiE  of  any  such 
city  and  county,  or  any  of  their  deputies,  to  appear  or  advo- 
cate, or  in  any  manner  act  as  attorney,  counsel,  or  agent  for 
any  party  or  person  in  any  cause,  or  in  relation  to  any  de- 
mand, account,  or  claim  pending,  or  to  be  sued  or  prosecuted 
before  said  court  or  justices,  or  either  of  them;  nor  shall 
any  person  other  than  an  attorney  at  law,  duly  admitted  to 
practise  in  courts  of  record,  be  permitted  to  appear  as  at- 
torney or  agent  for  any  party  in  any  cause  or  proceeding 
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before  said  justices'  court,  or  any  of  said  justices,  unless  he 
produce  a  sufficient  power  of  attorney  to  that  effect,  duly 
executed  and  acknowledged  before  some  officer  authorized 
by  law  to  take  acknowledgments  of  deeds,  which  power  of 
attorney,  or  a  copy  thereof,  duly  certified  by  one  of  the 
justices  (who,  on  inspection  of  the  original,  and  being  satis- 
fied of  its  genuineness,  shall  certify  such  copy),  shall  be 
filed  among  the  papers  in  such  cause  or  proceeding. 

Htntoryt  Enacted  March  11,  1S72,  and  related  to  Judgres  of 
probate  in  San  Francisco;  amended  into  form  as  above  April  1, 
1880,  Code  Amdts.  1880   (C.  C.  P.  pt.),  p.  33. 


§97.  SALARIES.  The  justices  of  the  peace  shall  receive 
for  their  official  services  the  following  salaries  and  no  other 
or  further  compensation,  payable  monthly,  out  of  the  city 
and  county  treasury,  after  being  first  allowed  and  audited, 
as  other  similar  demands  are  by  law  required  to  be  allowed 
and  audited:  to  each  of  the  justices  of  the  peace  four  thou- 
sand two  hundred  dollars  per  annum. 

Hlatorri  Original  section,  governing  Jurisdiction  of  probate 
courts,  was  enacted  March  11,  1872;  amended  March  24,  1874. 
Code  Amdts.  1873-4,  p.  282;  amended  by  Act  of  April  1,  1880  so 
as  relating:  to  salaries  of  Justices  of  peace  only,  Code  Amdts. 
1880  (C.  C.  P.  pt.),  p.  33;  amended  February  15,  1905,  Stats,  and 
Amdts.  1905,  p.  9;  June  11,  1915,  Stats,  and  Amdts.  1915,  p.  1440. 
In  effect  August  10,  1915. 


§98.    WHAT  JUSTICES  SUCCESSORS  OF  OTHERS. 

The  justices  of  the  peace  elected  in  any  such  city  and 
county  at  the  general  election  of  eighteen  hundred  and 
seventy-nine,  or  persons  appointed  to  fill  their  places,  are 
successors  of  the  justices  of  the  peace  of  such  city  and 
county  who  held  office  at  the  time  of  such  election;  and  all 
records,  registers,  dockets,  books,  papers,  causes,  actions, 
and  proceedings  lodged,  deposited,  or  pending  before  the 
justices'  court,  or  any  justice  of  any  such  city  and  county, 
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are  transferred  to  the  justices'  court  of  such  city  and  county, 
herein  provided  for,  which  shall  have  the  same  power  and 
jurisdiction  over  them  as  if  they  had  been  in  the  first  in- 
stance lodged,  deposited,  filed,  or  commenced  therein. 

HlMtorys  Snacted  March  11,  1872,  regulatlngr  terms  of  probate 
court;  amended  Into  present  form  April  1,  188(^  (C.  C.  P.  pt.), 
p.  33. 

§  99.  IN  METROPOLITAN  TOWNSHIPS.  There  shall 
be  in  each  township  having  a  population  of  more  than  two 
hundred  and  fifty  thousand  and  less  than  four  hundred  thou- 
sand, one  justices'  court  composed  of  six  justices  of  the 
peace,  which  shall  have  the  powers  and  jurisdiction  pre- 
scribed and  conferred  by  law  upon  justices  of  the  peace. 
Said  justices  shall  choose  one  of  their  number  to  be  pre- 
siding justice,  and  in  case  of  his  disability  or  temporary 
absence  he  may  designate  any  one  of  the  other  justices  to 
act  in  his  stead. 

Any  of  said  justices  may  hold  court  and  tliere  may  be  as 
many  sessions  of  said  court  at  the  same  time  as  there  are 
justices  thereof.  The  supervisors  shall  provide  in  a  con- 
venient locality  a  suitable  office  for' the  presiding  justice, 
justices'  clerk,  and  rooms  suitable  for  holding  sessions  of 
said  court,  separate  from  each  other,  for  each  of  said  justices 
of  the  peace. 

[Hours  of  duty.]  The  said  justices,  justices'  clerk,  and 
deputy  clerk,  shall  be  in  attendance  at  their  respective  offices 
for  the  dispatch  of  official  business  daily  from  nine  o'clock 
a.  m.  until  five  p.  m. 

[Present  justices'  tenure  of  office  not  affect ect.}  Nothing 
in  this  act  shall  affect  the  tenure  of  office  of  any  justice  6f 
the  peace  now  holding  office. 

Htotoiyi  £nacted  March  11,  1872;  repealed  and  present  sec- 
tion enacted  March  23,.  1911,  Stats,  and  Amdts.  1911,  p.  44^; 
amended  April  26,  1915,  Stats,  and  Amdts.  1915,  p.  215.  In  ettect 
Augrust  8.  1915. 
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§  100.  RETURN  OP  PROCESS.  The  original  process  in 
actions  or  proceedings  begun  in  said  justices'  court  shall  be 
returnable  and  the  parties  summoned  required  to  appear 
before  said  court. 

Hlstoryi  Enacted  March  28,  1911,  Stats,  and  Admts.  1911,  p. 
4  42;  amended  June  16,  1913,  Stats,  and  Amends.  1913,  p.  1S26. 
la  effect  April  10.  1913. 

§  101.    APPOINTMENT  OF  JUSTICES'  CLERK.     Said 

justices  shall  appoint  a  justices'  clerk  and  assistant  justices' 
clerk,  who  shall  hold  office  at  the  pleasure  of  said  justices 
and  shall  give  such  bond  for  the  faithful  performance  of  the 
duties  of  his  office  as  said  justices  may  require.  Each  justice 
shall  also  appoint  one  deputy  clerk  who  shall  hold  office  at 
the  pleasure  of  the  justice  appointing  him  and  perform  such 
('uties  as  shall  be  required  by  said  justice  or  justices' j:lerk. 
Said  justices'  clerk,  said  assistant  justices'  clerk  and  said 
(cputy  clerks  shall  be  authorized  to  administer  oaths  and 
take  and*  certify  affidavits.  And  they  shall  each  be  authorized 
to  issue  and  sign  writs,  summons  and  all  other  processes  in 
any  actions  or  proceedings  in  said  justices'  courts  in  the 
name  of  the  presiding  justice  or  the  acting  presiding  justice 
substantially  as  follows: 


Presiding  Justice. 
By 


Clerk. 

HMmtoryt  Enacted  March  23,  1911,  Stats,  and  Amdts.  1911,  p. 
4  42;  amended  June  16,  1913.  Stats,  and  Amdts.  1913,  p.  1326. 
IB  effect  April  10,  1913. 

§  102.  DUTIES  OF  JUSTICES'  CLERK.  All  papers  to 
be  filed  with  the  clerk,  all  legal  process  of  every  kind  in 
actions  or  proceedings  in  said  justices'  court,  shall  be  issued 
by  one  of  said  justices  or  by  said  justices'  clerk,  assistant 
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justices'  clerk  or  deputy  justices'  clerk.  Any  one  of  said 
justices  or  the  said  justices'  clerk,  assistant  justices'  clerk 
or  said  deputy  clerks  shall  issue,  sign  and  certify  in  the  name 
of  the  presiding  justice  or  acting  presiding  justice  to  any  and 
all  papers,  transcripts  or  records  which  are  required  to  be 
issued,  signed  or  certified  by  said  justices  of  the  peace,  all 
complaints,  answers  and  other  pleadings  and  papers  required 
to  be  filed  in  said  justices'  court  shall  be  filed  with  said 
justices'  clerk  who  shall  keep  a  permanent  record  of  all  such 
actions  and  proceedings  in  said  justices'  docket  now  provided 
by  law  to  be  kept. 

HlstoiTt  Enacted  March  28,  1911,  Stats,  and  Amdts.  1911,  p. 
443;  amended  June  16,  1913,  Stats,  and  Amdts.  1913,  p.  1327. 
IB  elleet  August  10,  1913. 

§  102a.  FEES.  The  fees  for  issuance  of  all  processes  and 
all  other  fees,  which  are  allowed  by  law  for  any  official 
service  of  the  justices  of  the  peace  shall  be  exacted  and 
paid  in  advance  into  the  hands  of  said  justices'  clerk  and  be 
by  him  accounted  for  in  detail  under  oath  at  such  times  as 
may  be  required  by  the  board  of  supervisors,  and  paid  into 
the  treasury  of  the  county,  and  all  fees,  fines  and  penalties 
received  or  collected  in  said  justices'  court  shall  be  and  be- 
come the  property  of  the  county. 

Historyt  Enacted  March  23,  1911,  Stats  and  Amdts.  1911,  p.  443. 

§  102b.  SALARIES  OF  JUSTICES  AND  CLERKS.  Said 
justices  of  the  peace  shall  receive  a  salary  of  three  thousand 
dollars  per  year,  and  said  justices'  clerk  shall  receive  a  salary 
of  eighteen  hundred  dollars  per  year,  and  said  deputy  clerks 
shall  each  receive  a  salary  of  one  thousand  two  hundred  dol- 
lars per  year,  each  payable  in  like  manner  and  out  of  the 
same  funds  and  at  like  times  as  county  officers  are  paid,  and 
such  salaries  provided  to  be  paid  to  said  justices  of  the  peace 
shall  be  in  lieu  of  all  fees  due  and  to  become  due  such  jus- 
tices of  the  peace  for  the  performance  of  any  official  act. 

53 


§  102b  CODE  OF  CIVIL  PROCEDURE.  [Pt.I,Tit.I. 

[Term  of  office-holders  not  changed.]  Sec.  7.  Nothing  in 
this  act  shall  in  any  way  interfere  with  or  terminate  the  term 
of  office  of  any  person  now  holding  the  office  of  either  justice 
of  the  peace  or  clerk  of  the  justices'  court,  but  immediately 
upon  this  act  taking  effect  said  justice  of  the  peace  shall 
organize  said  court  under  the  provisions  of  this  act. 

HlMtoryi      Enacted    March    23«    1911«    Stats,    and    Amdts.    1911, 
p.   443. 
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ARTICLE  II. 

JUSTICES'    COURTS   IN   TOWNSHIPS. 

9  103.     Justices'  courts  and  Justices. 

§  103%. In  counties  of  the  second  and  one-half  and  third  class. 

9  103a.  Power  of  clerks  of  Justices  of  the  peace. 

S  103b.  Justices'  clerks  for  counties  of  the  seventh  class. 

§  104.     Courts,  where  held. 

S  105.     What  Justice  may  hold  court  for  another. 

S  106.     Territorial  extent  of  civil  Jurisdiction. 

S  107.     What  Justices  successors  of  others. 

SS  108.  109.     [Repealed.] 

J 103.  JUSTICES'  COURTS  AND  iuSTICES.  There 
shall  be  at  least  one  justices'  court  in  each  of  the  townships 
of  the  state,  for  which  one  justice  of  the  peace  must  be 
elected  by  the  qualified  electors  of  the  township,  at  the 
general  state  election  next  preceding  the  expiration  of  the 
term  of  offic  of  his  predecessor. 

[In  counties.]  In  any  county  where  in  the  opinion  of  the 
board  of  supervisors  the  public  convenience  requires  it,  the 
said  board  may,  by  order,  provide  that  two  justices'  courts 
may  be  established  in  any  township,  designating  the  same 
in  such  order;  and  in  such  case,  one  justice  of  the  peace  must 
be  elected  in  the  manner  herein  provided  for  each  of  said 
courts. 

[In  cities  of  various  classes.]  In  every  city  or  town  of  the 
first  and  one-half  class  there  must  be  five  justices  of  the 
peace,  and  in  every  city  or  town  of  the  second  class  there 
must  be  two  justices  of  the  peace,  and  in  every  city  or  town 
of  the  second  and  one-half  class  there  must  be  one  justice 
of  the  peace,  and  in  every  city  or  town  of  the  third  and 
fourth  classes  there  must  be  one  justice  of  the  peace,  to  be 
elected  in  like  manner  by  the  electors  of  such  cities  or  towns 

55 


§  103  CODE  OF  CIVIL  PROCEDURE.  [Pt.I,Tit.I. 

respectively;  and  such  justices  of  the  peace  of  cities  or  towns 
shall  have  the  same  jurisdiction,  civil  and  criminal,  as  jus- 
tices of  the  peace  of  townships  and  township  justices'  courts. 

[Jurisdiction.]  Said  justices  of  the  peace  of  cities  and  jus- 
tices* courts  of  cities  shall  also  have  jurisdiction  of  all  pro- 
ceedings for  the  violation  of  any  ordinance  of  any  city  in 
which  courts  are  established,  both  civil  and  criminal,  and 
of  all  actions  for  the  collection  of  any  license  required  by 
any  ordinance  of  any  such  city  or  town,  and  generally  exer- 
cise all  powers,  duties  and  jurisdiction  civil  and  criminal, 
of  police  judges,  judges  of  police  courts,  recorder's  court  or 
mayor's  court,  within  such  city. 

[Qualifications.]  No  person  is  eligible  to  the  office  of 
justice  of  the  peace  in  any  city  or  town  of  the  first,  first  and 
one-half,  second,  second  and  one-half  or  third  class,  who 
has  not  been  admitted  to  practice  law  in  a  court  of  record; 
and  no  justice  of  the  peace  is  permitted  to  practice  law  before 
another  justice  of  the  peace  in  the  city,  town  or  county  in 
which  he  resides,  or  to  have  a  partner  engaged  in  the  prac- 
tice of  law  in  any  justice's  court  in  such  city,  town  or  county. 

[Salaries.]  Every  city  justice  of  the  peace  in  any  city  or 
town  of  the  first  and  one-half  class  shall  receive  a  salary  of 
three  thousand  dollars  per  annum,  and  every  city  justice  of 
the  peace  in  any  city  or  town  of  the  second  class  shall  re- 
ceive a  salary  of  three  thousand  six  hundred  dollars  per  an- 
num, and  every  city  justice  of  the  peace  in  any  city  or  town 
of  the  second  and  one-half  class  shall  receive  a  salary  of 
three  thousand  dollars  per  annum,  and  every  city  justice  of 
the  peace  in  any  city  or  town  of  the  third  class  shall  receive 
a  salary  of  two  thousand  dollars  per  annum,  and  every  city 
justice  of  the  peace  in  any  city  or  town  of  the  fourth  class 
shall  receive  a  salary  of  one  thousand  five  hundred  dollars 
per  annum;  and  each  justice  of  the  peace  shall  be  provided 
by  the  city  or  town  authorities  with  a  suitable  office  in  which 
to  hold  his  court.    Where  the  compensation  of  the  justice  of 
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the  peace  of  any  city  or  town  is  by  salary  it  shall  be  paid 
by  warrants  drawn  each  month  upon  the  salary  fund,  or  if 
there  be  no  salary  fund  then  upon  the  general  fund  of  such 
city  or  town;  such  warrants  to  be  audited  and  paid  as 
salaries  of  any  other  city  officials. 
> 
[Fees.]  All  fees  which  are  chargeable  by  law  for  services 
rendered  by  such  city  justice  of  the  peace  in  cities  or  towns 
aforesaid  shall  be  by  them  respectively  collected,  and  on  the 
first  Monday  of  each  month  every  such  city  or  town  justice 
shall  make  a  report,  under  oath,  to  the  city  or  town  treasurer, 
of  the  amount  of  fees  so  by  him  collected,  and  pay  the 
amount  so  collected  into  the  city  or  town  treasury,  to  the 
credit  of  the  general  fund  thereof.  Said  salaries  shall  be 
the  sole  compensation  of  the  said  city  justice. 

Hlntory:  Enacted  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.).  p.  84;  amended  March  81,  1891,  Stats,  and  AmdtB.  1891,  p. 
456;  March  10,  1899,  Stats,  and  Amdts.  1899,  p.  88;  March  7, 
1901,  Stats,  and  Amdts.  1900-1,  p.  100;  by  Code  Commission,  Act 
March  8,  190-1,  Stats,  and  Amdts.  1900'-1,  p.  117,  held  unconstitu- 
tional, see  Kerr's  Cyc.  C.  C.  9  4;  March  19,  1903,  Stais.  and 
Amdts.  1903,  p.  210;  March  3,  1905,  Stats,  and  Amdts.  1905,  p. 
49;  March  11,  1907,  Stats,  and  Amdts.  1907,  p.  190,  Kerr's  Stats. 
and  Amdts.  1906-7,  p.  431;  February  22,  1909,  Stats,  and  Amdts. 
1909,  p.  47;  April  29,  1911,  Stats,  and  Amdts.  1911,  p.  1215.  !■ 
effect  Imed lately. 


§103J4.  IN  COUNTIES  OF  SECOND  AND  ONE- 
HALF  AND  THIRD  CLASS.  CLERK.  Every  city  jus- 
tice's  court  in  any  city  or  town  of  the  second  and  one-half 
class  and  the  third  class  shall  have  a  clerk,  who  shall  be  ap^ 
pointed  by  the  justice  of  the  peace  of  said  court,  subject  to 
the  approval  of  the  board  of  supervisors  of  the  county,  and 
shall  hold  office  during  the  pleasure  of  said  justice.  Said 
clerk  shall  give  a  bond  in  the  sum  of  five  thousand  dollars, 
with  at  least  two  sureties  to  be  approved  by  the  mayor,  con- 
ditioned for.  the  faithful  discharge  of  the  duties  of  his  office. 
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[Duties  of  clerk.]  He  shall  keep  a  record  of  the  proceed- 
ings of  said  court  and  issue  all  process  ordered  by  the  justices 
of  said  court,  and  receive  and  pay  into  the  city  treasury  all 
fines,  forfeitures  and  fees  paid  into  said  court.  He  shall 
render  each  month  to  the  city  council  an  exact  account  under 
oath  of  all  fines,  forfeitures  and  fees  paid  and  collected.  He 
shall  prepare  bonds,  justify  bail,  when  the  amount  has  been 
fixed  by  the  court  or  justice,  and  may  administer  and  certify 
oaths  and  shall  remain  in  the  court  rooms  of  said  court  dur- 
ing court  hours  and  during  such  reasonable  times  thereafter 
as  may  be  necessary  for  the  proper  performance  of  his  duty. 
He  shall  have  custody  of  all  records  and  papers  of  said 
justice's  court. 

[Salary  of  clerk.]  Every  clerk  of  the  justice's  court  in 
any  city  or  town  of  the  second  and  one-half  class  shall  re- 
ceive an  annual  salary  of  one  thousand  six  hundred  dollars, 
and  every  clerk  of  the  justice's  court  in  any  city  or  town  of 
the  third  class  shall  receive  an  annual  salary  of  one  thousand 
two  hundred  dollars;  said  salaries  shall  respectively  be  pay- 
able in  equal  monthly  instalments  out  of  the  treasury  of 
said  cities  and  said  salaries  shall  be  the  full  compensation 
for  all  services  rendered  by  the  clerks  of  said  courts. 

HiMtoryt  Enacted  March  10,  1909,  Stats,  and  Amdts.  1909,  p. 
268;  amended  April  29.  1911,  Stats,  and  Amdts.  1911,  p.  1214; 
April  23,  1913,  Stats,  and  Amdts.  1913,  p.  68.  In  effect  August 
10,  1913. 


§  103a.  POWERS  OF  CLERKS  OF  JUSTICES  OF  THE 
PEACE*  In  every  township  wherein  provision  is  made  by 
law  for  a  clerk,  or  clerks,  for  the  justice  of  the  peace,  or  the 
justices  of  the  peace,  of  such  township,  said  clerk  or  clerks, 
in  addition  to  the  other  powers  conferred  upon  them  by  law, 
shall  have  power  to  administer  and  certify  oaths  to  affidavits, 
and  all  papers,  documents  or  instruments  used  in,  or  in  con* 
nection  with,  the  civil  actions  or  proceedings  in  such  justices' 
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courts  and  to  issue  summons  and  other  writs  in  civil  actions 
in  said  courts  in  the  name  of  the  justice  before  whom  the 
same  is  pending  or  out  of  whose  court  the  same  is  issued. 

Historri     Enactment  approved  May  29,  1915.  Stats  and  Amdts.^ 
1915.  p.   942.     In  effect  August  8,  1915. 


§103b.  JUSTICES'  CLERKS  FOR  COUNTIES  OF 
THE  SEVENTH  CLASS.  In  any  township  in  a  county  of 
the  seventh  class  having  more  than  one  justice  of  the  peace 
as  provided  in  section  one  hundred  three  of  the  Code  of  Civil 
Procedure,  where  in  the  opinion  of  the  board  of  supervisors 
of  the  county,  the  public  convenience  requires  it,  said  board 
may,  by  order,  authorize  a  justices'  court  clerk  and  neces- 
sary deputies  or  a  justice's  court  clerk  for  each  justice  of  the 
peace  for  such  township  to  be  appointed,  maintained  and 
supported  as  hereinafter  provided. 

[Appointment]  Said  justices  when  so  authorized  as  here- 
inabove provided  shall  appoint  a  justices'  clerk,  who  shall 
hold  office  at  the  pleasure  of  said  justices,  and  shall  give 
such  bond  for  the  faithful  performance  of  the  duties  of  his 
office  in  the  sum  of  one  thousand  dollars.  Each  justice  shall 
also  appoint  one  deputy  clerk  when  so  authorized  who  shall 
hold  office  at  the  pleasure  of  the  justice  appointing  him  and 
perform  such  duties  as  shall  be  required  by  said  justices  and 
justices'  clerk. 

[Authorized  to  administer  oaths,  etc.]  Such  justices'  clerk, 
and  such  deputy  clerks  shall  be  authorized  to  administer 
oaths,  take  and  certify  affidavits;  and  they  shall  each  be 
authorized  to  issue  and  sign  writs,  summons,  and  all  other 
process  in  any  action  or  proceeding  in  the  justice  court  of 
the  township  for  which  they  are  appointed,  or  pending  before 
any  justice  of  the  peace  of  said  township  in  the  name  of  the 
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justice  before  whom  the  same  is  pending  or  out  of  whose 
court  the  same  is  issued,  which  shall  be  in  substantially  the 
following  form: 


Justice  of  the  Peace. 

• • • •» 

Clerk. 

By , 

Deputy  Clerk. 

[Shall  issue  legal  papers.]  All  legal  papers  of  every  kind 
in  actions  or  proceedings  in  such  justices'  court  shall  be 
issued  by  the  said  justices'  clerk  in  the  manner  and  form 
hereinabove  set  out.  The  said  justices'  clerk  shall  issue, 
sign  and  certify  to  any  and  all  papers,  transcripts  or  records 
which  are  required  to  be  issued,  signed  or  certified  by  the 
said  justice  of  the  peace.  All  complaints,  answers  and  other 
pleadings  and  papers  required  to  be  filed  in  said  justices' 
court  shall  be  filed  with  such  justices*  clerk  who  shall  keep 
a  permanent  record  of  all  such  actions  and  proceedings  in 
the  justices'  docket,  now  provided  by  law  to  be  kept  by  the 
justice; 

[Salary  of  clerk  without  deputy.]  Provided,  that  in  the 
event  that  the  said  board  of  supervisors  shall  deem  one 
justice's  clerk  for  each  justice  of  the  peace  sufficient  to  per- 
form the  duties  hereinabove  set  out,  said  board  shall  author- 
ize the  appointment  of  one  justice's  clerk  for  each  justice 
of  the  peace  and  one  clerk  shall  be  appointed  by  each  of  said 
justices  and  no  deputy  clerks  shall  be  in  such  event  ap- 
pointed. And  each  of  said  clerks  so  appointed  shall  exercise 
the  powers  and  fulfill  the  duties  heretofore  provided  for  a 
justice's  clerk  and  shall  receive  a  salary  of  twelve  hundred 
dollars  per  year  each. 

[Shall  keep  account  of  fees.]  All  fees  for  the  issuance  of 
all  process,  or  other  fees,  which  are  by  law  allowed  for  any 
official  service  of  the  justice  of  the  peace  shaU  be  exacted 
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and  paid  in  advance  into  the  hands  of  the  justice's  clerk, 
which,  together  with  all  fees,  fines,  or  penalties  received  in 
said  justice's  court  shall  be  by  him  accounted  for  in  detail 
under  oath  in  the  manner  provided  by  law  and  paid  into  tho 
treasury  of  the  county  at  the  time  and  in  the  manner  as  now 
required  by  law  of  the  justice  of  the  peace. 

[Salaries  of  clerk  and  deputies.]  Said  justices'  clerk  shall 
receive  a  salary  of  fifteen  hundred  dollars  per  year  and  said 
deputy  clerks  shall  each  receive  a  salary  of  twelve  hundred 
dollars  per  year,  which  shall  be  payable  in  like  manner  and 
out  of  the  same  funds  and  at  like  times  as  county  ofHcers  are 
paid.  The  board  of  supervisors  shall  provide  in  a  convenient 
locality  a  suitable  office  for  the  justices'  clerk. 

[Hours  of  duty.]  The  said  justices'  clerk  shall  be  in  at- 
tendance at  his  respective  ofEce  in  the  discharge  of  official 
business  daily  from  nine  a.  m.  until  five  p.  m.  Nothing  in 
this  section  shall  in  any  way  interfere  with  or  terminate  the 
term  of  ofidce  of  any  person  now  holding  the  ol!ice  of  justice 
of  the  peace.  * 

History  I  Enacted  April  29,  1915,  Stats,  and  Amdts.  1915,  p. 
303.    I A  elTert  August  8,  1915. 

S  104.  COURTS,  WHERE  HELD.  A  justice's  court  may 
be  held  at  any  place  selected  by  the  justice  holding  the  same, 
in  the  township  for  which  he  is  elected  or  appointed;  and 
such  court  shall  be  always  open  for  the  transaction  of 
business. 

HistoiTt  Enacted  March  11,  1872;  continued  municipal  crimi- 
nal court  of  San  Francisco;  present  section  enacted  April  1, 
1880.  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  34. 

§105.  WHAT  JUSTICE  MAY  HOLD  COURT  FOR 
ANOTHER.  A  justice  of  the  peace  of  any  township,  or 
city,  or  city  and  county,  may  hold  the  court  of  any  other 
justice  of  the  peace  of  any  township,  city  and  county,  or 

61 


§§  106,107  CODE  OP  CIVIL  PROCEDURE.  [Pt.I,Tit.I. 

city   within   the  same    county,   at  his   written   request,   and 

while  so  acting  shall  be  vested  with  all  the  powers  of  the 

justice   for   whom   he   so   holds   court.     In   which   case   the 

proper  entry  of  the  proceedings  before  the  attending  justice 

subscribed   by   him   shall   be   made    in    the    docket    of    the 

justice  for  whom  he  so  holds  the  court;  and  the  same  shall 

be  prima  facie  evidence  of  such  proceedings,  and  form  and 

become  a  part  of  the  record  of  any,  or  any  part  of  any  and 

all  actions,  causes,  or  proceedings  had  before  such  attending 

justice  while  so  holding  the  court. 

HI»toryi  Enacted  March  11,  1872,  regulating  election  and 
term  of  Judges  of  municipal  criminal  court;  present  section 
enacted  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  34; 
amended  February  16,  1897,  Stats,  and  Amdts.   1897,   p.  8. 

§106.  TERRITORIAL  EXTENT  OF  CIVIL  JURIS- 
DICTION. The  civil  jurisdiction  of  justices*  courts  extends 
to  the  limits  of  the  townships  in  which  they  are  held;  but 
mesne  and  final  process  of  any  justice's  court  in  a  county 
may  be  issued  to  and  served  in  any  part  of  t^?e  county. 

Hkitoryt  Enacted  March  11,  1872,  and  governed  Jurisdiction 
of  municipal  criminal  court;  present  section  enacted  April  1. 
1880,  Code  Amdts.  1880   (C.  C.  P.  pt.),  p.  34. 

§  107.    WHAT  JUSTICES  SUCCESSORS  OF  OTHERS. 

The  justices  of  the  peace  elected  in  the  townships  at  the 
general  state  election  of  eighteen  hundred  and  seventy-nine, 
or  persons  appointed  to  fill  their  places,  are  successors  of  the 
justices  of  the  peace  of  the  townships,  respectively,  who 
held  office  at  the  time  of  such  election;  and,  in  case  the 
townships  of  any  county  are  hereafter  changed  or  altered, 
the  board  of  supervisors  of  such  county  shall  make  provi- 
sion as  to  what  justices  shall  be  successors  of  the  justices 
of  townships  so  changed  or  altered. 

History <  Enacted  March  11,  1872,  regrulating  presumptions 
in  favor  of  municipal  criminal  court;  present  section  enacted 
April  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  pp.  84,  85. 

§§  108,  109.     [Repealed.] 
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ARTICLE  III. 

JUSTICES  OF  THE  PEACE  AND  JUSTICES'  COURTS,  IN 

GENERAL. 

1 110.  Term  of  office. 

t  111.  Vacancies. 

S  112.  Civil  Jurisdiction. 

i  113.  Concurrent  Jurisdiction. 

9  114.  Civil  Jurisdiction  restricted. 

S  115.  Criminal   Jurisdiction.      [Repealed.] 

19  116-119.     [Repealed.] 


§110.  TERM  OF  OFFICE.  The  term  of  office  of  jus- 
tices of  the  peace  shall  be  four  years  from  and  after  twelve 
o'clock  meridian  on  the  first  Monday  after  the  first  day  of 
January  next  succeeding  their  election. 

History t  Enacted  March  11,  1872,  provldlngr  officers  and  sal- 
aries for  municipal  criminal  court;  present  section  enacted 
April  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt),  p.  35;  amended 
March  23,  1901,  Stats,  and  AmdU.  1900^1,  p.  680. 

§  111.  VACANCIES.  If  a  vacancy  occurs  in  the  office 
of  a  justice  of  the  peace,  the  board  of  supervisors  of  the 
county  shall  appoint  an  eligible  person  to  hold  the  office 
for  the  remainder  of  the  unexpired  term. 

Hlstoryt  Enacted  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),   p.   35. 

§112.  CIVIL  JURISDICTION.  The  justices' courts  shall 
have  civil  jurisdiction: 

1.  In  actions  arising  on  contract  for  the  recovery  of 
money  only  if  the  sum  claimed,  exclusive  of  interest,  does 
not  amount  to  three  hundred  dollars; 
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2.  In  actions  for  damages  for  injury  to  the  person,  or  for 
taking,  detaining,  or  injuring  personal  property,  or  for  injury 
to  real  property  where  no  issue  is  raised  by  the  verified 
answer  of  the  defendant  involving  the  title  to  or  possession 
of  the  same,  if  the  damage  claimed  do[es]  not  amount  to 
three  hundred  dollars; 

3.  In  actions  to  recover  the  possession  of  personal  prop- 
erty, if  the  value  of  such  property  does  not  amount  to  three 
hundred  dollars; 

4.  In  actions  for  a  fine,  penalty,  or  forfeiture,  not  amount- 
ing to  three  hundred  dollars,  given  by  statute,  or  the  ordi- 
nance of  an  incorporated  city  and  county,  city  or  town,  where 
no  issue  is  raised  by  the  answer  involving  the  legality  of  any 
tax,  impost,  assessment,  toll,  or  municipal  fine; 

5.  In  actions  upon  bonds  or  undertakings  conditioned  for 
the  payment  of  money,  if  the  sum  claimed  does  not  amount 
to  three  hundred  dollars,  though  the  penalty  may  exceed 
that  sum; 

6.  To  take  and  enter  judgment  for  the  recovery  of  money 
on  the  confession  of  a  defendant,  when  the  amount  con- 
fessed, exclusive  of  interest,  does  not  amount  to  three  hun- 
dred dollars. 

HUtoryi  Enacted  March  11,  1872;  amended  April  1,  1S80,  Code 
Amdts.  1880   (C.  C.  P.  pt),  p.   35. 


§113.  CONCURRENT  JURISDICTION.  The  justices' 
courts  shall  have  concurrent  jurisdiction  with  the  superior 
courts  within  their  respective  townships: 

1.  In  actions  of  forcible  entry  and  detainer,  where  the 
rental  value  of  the  property  entered  upon  or  unlawfully  de- 
tained does  not  exceed  twenty-five  dollars  per  month,  and 
the  whole  amount  of  damages  claimed  does  not  exceed  two 
hundred  dollars; 
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2.  In  actions  to  enforce  and  foreclose  Hens  on  personal 
property,  where  neither  the  amount  of  the  liens  nor  the  value 
of  the  property  amounts  to  three  hundred  dollars. 

HtotoiTi  Enacted  March  11,  1872;  amended  February  25, 
1878,  Code  Amdts.  1877-8,  p.  97;  April  1,  1880,  Code  Amdts. 
1880  (C.  a  P.  pt.),  p.  36. 

• 

§  114.  CIVIL  JURISDICTION  RESTRICTED.  Except 
as  in  the  last  preceding  section  provided,  the  jurisdiction  of 
the  justices'  courts  shall  not,  in  any  case,  trench  upon  the 
jurisdiction  of  the  several  courts  of  record  of  the  state,  nor 
extend  to  any  action  or  proceeding  against  ships,  vessels,  or 
boats,  for  the  recovery  of  seamen's  wages  for  a  voyage  per- 
formed in  whole  or  in  part  without  the  waters  of  this  state. 

MUtovTt  Enacted  March  11,  1872;  amended  April  1,  1880,  Code 
Amdts.  1880   (C.  C.  P.  pt.),  p.   36. 

§115.    CRIMINAL  JURISDICTION  (repealed). 

HtotorT'i  Enacted  March  11,  1872;  amended  February  28, 
1874,  Code  Amdts.  1873-4,  p.  399;  April  1,1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  »6;  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  120,  held  unconstitutional,  see  his- 
tory, Kerr's  Cyc.  C.  C.  M;  repealed  March  19,  1907,  Stats,  and 
Amdts.  1907,  p.  682. 

116rll9.     [Repealed.] 


Hlatoryi    Enacted  March  11,  1872;  repealed  April  1,  1880,  Code 
AmdU.  1880   (C.  C.  P.  pt.),  p.  21. 
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CHAPTER  VI. 

POLICE  COURTS. 
9  121.     Provided  for   In  Political  Code. 

• 

§  121.  PROVIDED  FOR  IN  POLITICAL  CODE.  Po- 
lice courts  are  established  in  incorporated  cities  and  counties, 
cities  and  towns,  and  their  organization,  jurisdiction,  and 
powers  provided  for  in  the  Political  Code,  part  four. 

Hlstoryt  Enacted  March  11.  1872;  amended  April  1,  1880, 
Code  Amdts.  1880   (C.  C.  P.  pt.),  p.  36. 


CHAPTER   VII. 

GENERAL   PROVISIONS   RESPECTING   COURTS   OF 

JUSTICE. 

Article  I.     Publicity   of   Proceedings,   §§  124,    125. 

II.     Incidental  Powers  and  Duties  of  Courts.  §§  128- 
131. 

III.  Judicial  Days,  §§  133-135 [a]. 

IV.  Proceedings  in  Case  of  Absence  of  Judge,  §§  139, 

140.  ^ 

V.     Provisions  Respecting  Places  of  Holding  Courts. 
§§  142-144. 

VI.    Seals  of  Courts,  §§  147-153. 
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ARTICLE  I. 

PUBLICITY  OF  PROCEEDINGS. 

9  124.     Sittings  of  court,  public 

i  125.     Sittincps  of  court,  when  private. 

§124.  SITTINGS  OF  COURT,  PUBLIC.  The  sittings 
of  every  court  of  justice  shall  be  public,  except  as  provided 
in  the  next  section. 

History  I  Enacted  March  11,  1872;  amended  April  1,  1S80, 
Code  Amdts.  1880   (C.  C.  P.  pt.),  P.  36. 

§  125.    SITTINGS  OF  COURT,  WHEN  PRIVATE.    In 

an  action  for  divorce,  criminal  conversation,  seduction,  or 
breach  of  promise  of  marriage,  the  court  may  direct  the  trial 
of  any  issue  of  fact  joined  therein  to  be  private,  and  may 
exclude  all  persons  except  the  officers  of  the  court,  the 
parties,  their  witnesses,  and  counsel;  provided,  that  in  any 
cause  the  court  may,  in  the  exercise  of  a  sound  discretion, 
during  the  examination  of  a  witness,  exclude  any  or  all 
other  witnesses  in  the  cause. 

HlMCorri  Enacted  March  11,  1872;  amended  March  24,  3  874, 
Code  Amdts.  1873-4,  p.  284;  April  1,  1880.  Code  Amdts.  1880 
(C.  C.  P.  pt.),  pp.  36,  37. 


ARTICLE  II. 

INCIDENTAL  POWERS  AND  DUTIES  OF  COURTS. 

1128.  Powers  respecting  conduct  of  proceedings. 

1 129.  Courts  of  record  may  make  rules. 
i  130.     When  rules  take  effect. 

i  131.     Probationary  treatment  of  juvenile  offenders. 
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§  128.  POWERS  RESPECTING  CONDUCT  OF  PRO- 
CEEDINGS.   Every  court  shall  have  power: 

1.  To  preserve  and  enforce  order  in  its  immediate  pres- 
ence; 

2.  To  enforce  order  in  the  proceedings  before  it,  or  before 
a  person  or  persons  empowered  to  conduct  a  judicial  in- 
vestigation under  its  authority; 

3.  To  provide  for  the  orderly  conduct  of  proceedings  be- 
fore it,  or  its  officers; 

4.  To  compel  obedience  to  its  judgments,  orders,  and  pro- 
cess, and  to  the  orders  of  a  judge  out  of  court,  in  an  action 
or  proceeding  pending  therein; 

5.  To  control  in  furtherance  of  justice,  the  conduct  of  its 
ministerial  officers,  and  of  all  other  persons  in  any  manner 
connected  with  a  judicial  proceeding  before  it,  in  every 
matter  appertaining  thereto; 

6.  To  compel  the  attendance  of  persons  to  testify  in  an 
action  or  proceeding  pending  therein,  in  the  cases  and  man- 
ner provided  in  this  code; 

7.  To  administer  oaths  in  an  action  or  proceeding  pending 
therein,  and  in  all  other  cases  where  it  may  be  necessary  in 
the  exercise  of  its  powers  and  duties; 

8.  To  amend  and  control  its  process  and  orders  so  as  to 
make  them  conformable  to  law  and  justice. 

HlHtoryt  Enacted  March  11,  1872;  amended  April  1,  1880, 
Code  Amdts.  1880   (C.  C.  P.  pt),  p.  37. 

§129.    COURTS   OF   RECORD   MAY   MAKE   RULES. 

Every  court  of  record  may  make  rules  not  inconsistent 
with  the  laws  of  this  state,  for  it  own  government  and  the 
government  of  its  officers;  but  such  rules  shall  neither  im- 
pose any  tax,  charge  or  penalty  upon  any  legal  proceeding, 
or  for  filing  any  pleading  allowed  by  law,  nor  give  any  al- 
lowance to  any  officer  for  services. 

Hlxtoryi  Enacted  March  11,  1872;  amended  April  1,  iZSO, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  37;  April  Z5,  1913,  Stats,  and 
Amdts.  1913,  p.  90.     In  effect  August  10,  1913. 
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§  130.  WHEN  RULES  TAKE  EFFECT.  Rules  adopted 
by  the  supreme  court  shall  take  effect  sixty  days,  and  rules 
adopted  by  superior  courts,  thirty  days  after  their  publica- 
tion. When  adopted  they  shall  be  spread  upon  the  records 
of  the  court,  printed  and  filed  in  the  office  of  the  clerk  of 
the  court. 

History:  Enacted  March  11,  1872;  amended  April  1,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  37;  April  26,  1913,  Stats,  and 
Amdta.  1913,  p.  90.     In  effect  August  10,  1913 


§  131.  [PROBATION  COMMITTEE,  APPOINTMENT 
OF.  OATH  OF  OFFICER  OF.]  Sub.  1.  The  judge  of  the 
superior  court  in  and  for  each  county  or  city  and  county  of 
the  state,  or  where  there  are  more  than  one  judge  of  said 
court,  a  majority  of  the  judges  thereof  by  an  order  entered 
in  the  minutes  of  such  court,  may  appoint  seven  discreet 
citizens  of  good  moral  character,  and  of  either  sex,  to  be 
known  as  probation  committee,  and  shall  fill  all  vacancies 
occurring  in  such  committee.  The  clerk  of  said  court  shall 
immediately  notify  each  person  appointed  on  said  commit- 
tee and  thereupon  said  persons  shall  appear  before  the  judge 
of  said  superior  court  in  said  county  and  qualify  by  taking 
oath,  to  be  entered  in  the  minutes  of  said  superior  court,  to 
faithfully  perform  the  duties  of  a  member  of  such  probation 
committee. 

[Term  of  office  of  committee — Vacancy,  how  filled.]  Sub. 
2.  The  members  of  such  probation  committee  shall  hold 
office  for  four  years,  and  until  their  successors  are  appointed, 
provided  that  of  those  first  appointed,  one  shall  hold  office 
for  one  year,  two  for  two  years,  two  for  three  years,  and 
two  for  four  years,  the  terms  for  which  the  respective  mem- 
bers first  appointed  shall  hold  office  to  be  determined  by 
lot  as  soon  after  their  appointment  as  may  be.  When  any 
vacancy  occurs  in  any  probation  committee  by  expiration 
of  the  term  of  office  of  any  member  thereof,  the  successor 
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shall  be  appointed  to  hold  for  the  term  of  four  years;  when 
any  vacancy  occurs  for  any  other  reason,  the  appointee  shall 
hold  for  the  unexpired  term  of  his  predecessor. 

[Compensation.]  Sub.  3-  The  members  of  the  probation 
committee  shall  serve  without  compensation. 

[Committee  may  examine  certain  societies,  associations, 
etc.]  Sub.  4.  The  superior  court  or  any  judge  thereof 
may  at  any  time  require  said  probation  committee  or  a  pro- 
bation officer  to  examine  into  the  qualifications  and  manage- 
ment of  any  society,  association  or  corporation,  other  than  a 
state  institution,  applying  to  receive  any  child  or  children 
under  this  act,  and  to  report  to  the  court,  provided  that 
nothing  in  this  section  shall  be  construed  as  giving  any 
probation  committee  or  probation  officer  any  power  to  enter 
any  institution  without  the  consent  of  such  institution. 

[Report  of  committee.]  It  shall  be  the  duty  of  each  pro- 
bation committee  prior  to  December  first  in  each  year  to 
prepare  a  report  in  writing  on  the  qualifications  and  manage- 
ment of  all  societies,  associations  and  corporations,  except 
state  institutions,  applying  for  or  receiving  any  child  under 
this  act  from  the  courts  of  their  respective  counties,  and  in 
said  report  said  committee  may  make  such  suggestions  or 
comments  as  to  them  may  seem  fit;  said  report  ^o  be  filed 
in  the  office  of  the  clerk  of  the  court  appointing  such  com- 
mittee, for  the  information  of  the  judges  thereof. 

[Probation  officer  and  deputies,  appointment  of.]  Sub.  5. 
In  counties  of  the  first  class  there  shall  be  one  probation 
officer  and  not  more  than  five  deputy  probation  officers;  in 
counties  of  the  second  class,  one  probation  officer  and  not 
more  than  one  deputy  probation  officer;  in  all  other  counties 
there  shall  be  one  probation  officer. 

[Additional  probation  officers.]  In  any  county  or  city  and 
county  additional  deputy  probation  officers  may  be  appointed 
and   their  appointment  approved  or  disapproved  as  herein- 
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after  provided,  from  time  to  time  when  in  the  opinion  of  the 
court  it  may  be  necessary,  provided  that' they  serve  without 
salary. 

[Expenses  allowed  probation  officers.]  Sub.  6.  The  pro- 
bation officer  and  deputy  probation  officers  in  all  the  counties 
of  the  state  shall  be  allowed  such  necessary  incidental  ex- 
penses as  may  be  authorized  by  a  judge  of  the  superior 
court;  and  the  same  shall  be  a  charge  upon  the  county  in 
which  the  court  appointing  them  has  jurisdiction,  and  the 
said  expenses  shall  be  paid  out  of  the  county  treasury  upon 
a  warrant  therefor  issued  by  the  said  court. 

[Appointments,  by  whom  and  how  made.]  Sub.  7.  The 
offices  of  probation  officers  and  deputy  probation  officers  are 
hereby  created.  The  appointments  of  probation  officers  and 
deputy  probation  officers  to  serve  hereunder  in  any  county 
or  city  and  county  shall  be  made  by  the  probation  commit- 
tee of  said  county  or  city  and  county  from  discreet  critizens 
of  good  moral  character.  The  appointments  by  each  proba- 
tion committee  shall  be  made  in  writing,  sighed  by  a  majority 
of  the  ^members  of  such  committee,  and  filed  with  the  county 
clerk  of  such  county,  and  shall  be  subject  to  and  shall  take 
effect  upon  approval  by  the  judge  of  the  superior  court  ap- 
pointing such  committee,  or  by  a  majority  of  the  judges 
thereof  if  there  be  more  than  one;  such  approval  to  be  by 
order  entered  in  the  minutes  of  said  court. 

The  term  of  office  of  probation  officers  and  of  deputy 
probation  officers  shall  be  two  years  from  the  date  of  the 
said  approval  of  their  several  appointments,  such  probation 
officers  and  deputy  probation  officers  may  at  any  time  be 
removed  by  the  judge  approving  their  appointment  in  his 
discretion. 

[Duty  of  deputy.]  Sub.  8.  Any  of  the  duties  of  the  pro- 
bation officer  may  be  performed  by  a  deputy  probation  officer 
and  shall  be  performed  by  him  whenever  detailed  to  perform 
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the  same  by  the  probation  officer;  and  it  shall  be  the  duty 
of  the  probation  officer  to  see  that  the  deputy  probation 
officer  performs  his  duties. 

[Present  officers  to  serve.]  Sub.  9.  It  is  the  intention  of 
this  act  that  the  same  probation  committees,  the  same  proba- 
tion officers  and  deputy  probation  officers  shall  be  appointed 
and  serve  under  this  act  as  under  the  act  known  as  the 
juvenile  court  act,  and  entitled  "An  act  defining  and  provid- 
ing for  the  control,  protection  and  treatment  of  dependant  and 
delinquent  children;  prescribing  the  powers  and  duties  of 
courts  with  respect  thereto;  providing  for  the  appointment  of 
probation  officers,  and  prescribing  their  powers  and  duties; 
providing  for  the  separation  of  children  from  adults  when 
confined  in  jails  or  other  institutions;  providing  for  the  ap- 
pointment of  boards  to  investigate  the  qualifications  of  or- 
ganizations receiving  children  under  this  act,  and  prescribing 
the  duties  of  such  boards;  and  providing  when  proceedings 
under  this  act  shall  be  admissible  in  evidence,"  and  approved 
February  26,  1903;  or  under  any  laws  amending  or  supersed- 
ing the  same. 

[Probation  officers  to  inquire  into  antecedents  of  persons 
arrested,  when — Record  kept  of  persons  released  on  proba- 
tion.] Sub.  10.  Either  at  the  time  of  the  arrest  for  crime 
of  any  person  over  sixteen  years  of  age,  or  at  the  time  of  the 
plea  or  verdict  of  guilty,  the  probation  officer  of  the  county 
of  the  jurisdiction  of  said  crime  shall,  when  so  directed  by 
the  court,  inquire  into  the  antecedents,  character,  history, 
family  environment  and  offense  of  such  person,  and  must 
report  the  same  to  the  court  and  file  his  report  in  writing 
in  the  records  of  said  court.  His  report  shall  contain  his 
recommendation  for  or  against  the  release  of  such  person 
on  probation.  If  any  such  person  shall  be  released  on  pro- 
bation and  committed  to  the  care  of  the  probation  officer, 
such  officer  must  keep  a  complete  and  accurate  record  in 
suitable  books  of  the  history  of  the  case  in  court  and  of  the 
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name  of  the  probation  officer,  and  his  acts  in  connection 
with  said  case;  also  the  age;  sex;  nativity;  residence;  educa- 
tion; habits  of  temperance;  whether  married  or  single;  and 
the  conduct,  employment  and  occupation  and  parents'  occu- 
pation and  condition  of  such  person  so  committed  to  his 
care  during  the  term  of  such  probation,  and  the  result  of 
such  probation,  which  record  shall  be  and  constitute  a  part 
of  the  records  of  the  court  and  shSiU  at  all  times  be  open 
to  the  inspection  of  the  court  or  any  person  appointed  by 
the  court  for  that  purpose,  as  well  as  of  all  magistrates  and 
the  chief  of  police  or  other  head  of  the  police,  unless  other- 
wise ordered  by  the  court.  The  said  books  of  record  shall 
be  furnished  by  the  county  clerk  of  said  county,  and  shall 
be  paid  for  out  of  the  county  treasury. 

[Terms  and  conditions  of  probation.]  Sub.  11.  The  pro- 
bation officer  shall  furnish  to  each  person  released  on  proba- 
tion and  committed  to  his  care,  a  written  statement  of  the 
terms  and  conditions  of  his  probation,  and  shall  report  to 
the  court,  judge,  or  justice  appointing  him,  any  violation  or 
breach  of  the  terms  and  conditions  imposed  by  such  court 
on  the  person  placed  in  his  care. 

[Probation  officers  to  serve  in  all  courts.]  Sub.  12.  The 
probation  officers  and  deputy  probation  officers  appointed 
under  this  section  shall  serve  as  such  probation  officers  in 
all  courts  having  original  jurisdiction  of  criminal  actions  in 
this  state. 

[Powers  of  peace  officers.]  Sub.  13.  Such  probation  offi- 
cer and  each  deputy  probation  officer  shall  have,  as  to  the 
person  so  committed  to  the  care  of  such  probation  officer 
or  deputy  probation  officer,  the  powers  of  a  peace  officer. 

HtstofTt  Enacted  February  23,  1903,  Stats,  and  Amdts.  1903^ 
p.  36;  amended  March  22,  1905»  Stats,  and  Amdts.  1905,  pp. 
780-783. 
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ARTICLE  III. 

JUDICIAL.  DAYS. 

5  133.     Days  on  which  courts,,  etc.,  may  be  held. 

5  134.     Non-Judlcial  days.  [Injunctions  and  writs  of  prohibition.] 

S  1^5.     Appointments  on  non-Judicial  days. 

9  135[a].Special   holidays.     Restriction   of  Judicial   business   on. 

§  133.  DAYS  ON  WHICH  COURTS,  ETC.,  MAY  BE 
HELD.  Courts  of  justice  may  be  held  and  judicial  business 
transacted  on  any  day,  except  as  provided  Mn  the  next 
section. 

Hlatorjrt  Enacted  March  11,  1872;  amended  April  1,  1880,  Code 
Amdts.   1880   (C.  C.  P.  pt),  p.   37. 

§  134.  NON-JUDICIAL  DAYS.  [INJUNCTIONS  AND 
WRITS  OF  PROHIBITION.]  No  court,  other  than  the 
supreme  court,  must  be  open  for  the  transaction  of  judicial 
business  on  any  of  the  holidays  mentioned  in  section  ten, 
except  for  the  following  purposes: 

1.  To  give,  upon  their  request,  instructions  to  jury  when 
deliberating  on  their  verdict; 

2.  To  receive  a  verdict  or  discharge  a  jury; 

3.  For  the  exercise  of  the  powers  of  a  magistrate  in  a 
criminal  action,  or  in  a  proceeding  of  a  criminal  nature. 

Injunctions  and  writs  of  prohibition  may  be  issued  and 
served  on  any  day. 

Hlstoiyi  Enacted  March  11,  1872;  amended  April  1,  1880, 
Code  Amdts.  l&SO  (C.  C.  P.  pt).  p.  38;  March  1,  1889.  Stats,  and 
Amdts.  1889.  p.  46;  March  23,  1893,  Stats,  and  Amdts.  1893,  p. 
187;  February  23,  1897,  Stats,  and  Amdts.  1897.  p.  15;  by  Code 
Commission,  Act  March  8,  1901j  Stats,  and  Amdts.  1900-1,  pp.  9, 
120,  held  unconstitutional,  see  history,  Kerr's  Cyc.  C.  C.  5  4; 
amended  March  19,  1907«  Stats,  and  Amdts.  1907,  p.  681,  Kerr's 
Stats,  and  Amdts.  1906-7,  p.  432. 
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§135.    APPOINTMENTS  ON  NON-JUDICIAL  DAYS. 

If  any  day  mentioned  in  section  ten  be  a  day  appointed  for 
the  holding  or  sitting  of  any  court,  other  than  the  supreme 
court,  it  is  deemed  adjourned  to  the  next  succeeding  judicial 
day. 

HbitoiTt  Enacted  March  11,  187Z;  amended  April  1,  1880, 
Code  Amdts.  1&80  (C.  C.  P.  pt,),  p.  38;  by  Code  Commission,  Act 
March  8.  1901,  Stats,  and  Amdts.  1900- 1,  p.  120;  held  unconsti- 
tutional, see  history*  Kerr's  Cyc.  C.  C.  S  4:  amended  March  19, 
1907,  Stats,  and  Amdts.  1907,  p.  682,  Kerr's  Stats,  and  Amdts. 
1906-7,  p.  433;  amended  November  23,  1907,  Stats,  and  Amdts. 
1907,  Extraordinary  Session,  p.  9;  this  last  amendment  having 
been  held  unconstitutional,  the  amendment  of  March  19,  1907, 
Is  restored  to  force  (see  Diepenbrock  v.  Superior  Court,  153  Cal. 
597,  95  Pac.  1121).  The  November  amendment  Is  ^iven  here- 
'virith,  numbered  §  135[a]. 


§135[a].  SPECIAL  HOLIDAYS.  RESTRICTION  OF 
JUDICIAL  BUSINESS  ON.  On  all  special  holidays  the 
courts  of  this  state  shall  be  open  for  the  transaction  of  any 
and  all  judicial  business,  except  the  trial  of  an  action  or  the 
rendition  of  a  judgment  based  upon  a  contract,  expressed 
or  implied,  for  the  direct  payment  of  money.  Provided,  if 
any  day  mentioned  in  section  ten  of  this  code  other  than  a 
special  holiday  happen  to  be  the  day  appointed  for  the  hold- 
ing or  sitting  of  a  court,  or  to  which  it  is  adjourned,  it  shall 
be  deemed  appointed  for  or  adjourned  to  the  next  day. 

[In  effect  when.]  Sec.  2.  This  act  shall  take  effect  and 
be  in  force  from  and  after  November  27th,  A.  D.  1907,  at  12 
o'clock  midnight  of  that  day. 

HUitoryt  Amendment  of  November  23,  1907  (Stats,  and  Amdts. 
1907,  BSxtraordinary  Session,  p.  9,  In  Vol.  Stats.,  etc.,  1909);  the 
amendment  having  been  held  unconstitutional,  and  the  amenda- 
tory act  not  having  repealed  the  existing  law,  the  amendment 
of  March  19,  1907,  becomes  the  law,  and  is  given  above  and  in 
Kerr's  Pocket  Code  of  Civil  Procedure  as  9  135. 
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ARTICLE  IV. 

PROCEEDINGS  IN  CASE  OF  ABSENCE  OF  JUDOE. 

§  139.     Adjournment  for  absence  of  Judge. 

§  140.     Adjournment   till   next   ret^ular   session    [repealed]. 

§  139.    ADJOURNMENT  FOR  ABSENCE  OF  JUDGK. 

If  no  judge  attends  on  the  day  appointed  for  the  holding  or 
sitting  of  a  court,  or  on  the  day  to  which  it  may  have  been 
adjourned,  before  noon,  the  sheriff  or  clerk  shall  adjourn 
the  same  until  the  next  day,  at  ten  o'clock  a.  m.,  and  if  no 
judge  attend  on  that  day,  before  noon,  the  sheriff  or  clerk 
shall  adjourn  the  same  until  the  following  day  at  the  same 
hour;  and  so  on,  from  day  to  day,  unless  the  judge,  by  writ- 
ten order,  directs  it  to  be  adjourned  to  some  day  certain, 
fixed  in  said  order,  in  which  case  it  shall  be  so  adjourned. 

HUtoryi  Enacted  March  11«  1872;  amended  April  1,  1880. 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  38;  amended  March  19,  1907. 
Stats,  and  Amdts.  1907,  p.  681,  Kerr's  Stats,  and  Amts.  1906-7, 
p.    433. 

§140.    ADJOURNMENT      TILL      NEXT      REGULAR 
SESSION  (repealed). 

Hiatorrt      Enacted   March    11,    1872;    amended    April    1,    1880, 
Coa&  Amdts.  1880  (C.  C.  P.  pt.),  p.  38;  by  Code  Commission,  Act 
MsLrcti   8,  1901,  Stats,  and  Amdts.  1900-1,  p.  120,  held  unconstitu- 
tional,   see   history,    Kerr's   Cyc.   C.   C.    §  4;    repealed   March    19, 
1^0  7,    Stats,  and  Amdts.   1907,  p.   6S1,   Kerr's  Stats,   and   Amdts. 
1906-7.    p.    433. 
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ARTICLE  V. 

PROVISIONS    RESPECTING    PLACES    OF    HOLDING    COURTS. 

f  142.     Changpe  In  certain  cases  of  place  of  holding  court. 
§143.     Parties  to  appear  at  place  appointed. 
§  144.     When  sheriff  to  provide  court-rooms,  etc. 


§  142.  CHANGE  IN  CERTAIN  CASES  OF  PLACE  OF 
HOLDING  COURT.  The  judge  or  judges  authorized  to 
hold  or  preside  at  a  court  appointed  to  be  held  at  a  particu- 
lar place  in  a  city  and  county,  county,  city,  or  town,  may, 
by  an  order  filed  with  the  city  and  county  or  county  clerk, 
and  published  as  he  or  they  may  prescribe,  direct  that  the 
court  be  held  or  continued  at  any  other  place  in  the  city 
and  county,  county,  city,  or  town  than  that  appointed,  when 
war,  insurrection,  pestilence,  or  other  public  calamity,  or 
the  danger  thereof,  or  the  destruction  or  danger  of  the 
building  appointed  for  holding  the  court  may  render  it 
necessary;  and  may  in  the  same  manner  revoke  the  order, 
and  in  his  or  their  discretion,  appoint  another  place  in  the 
same  city  and  county,  county,  city,  or  town,  for  holding  the 
court. 

History  I  Enacted  March  11,  1S72:  amended  April  1,  1880, 
Code  Amdts.  1880   (C.  C.  P.  pt.),  p.  38. 


§  143.  PARTIES  TO  APPEAR  AT  PLACE  APPOINT- 
ED.  When  the  court  is  held  at  a  place  appointed,  as  pro- 
vided in  the  last  section,  every  person  held  to  appear  at  the 
court  must  appear  at  the  place  so  appointed. 

Hlstoryi  Enacted  March  11,  1872;  amended  April  1,  1880, 
Code  Amdts.  1880   (C.  C.  P.  pt.),  p.  39. 
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§  144.  WHEN  SHERIFF  TO  PROVIDE  COURT- 
ROOMS,  ETC.  If  suitable  rooms  for  holding  the  superior 
courts  and  the  chambers  of  the  judges  of  said  courts  are  not 
provided  in  any  county  by  the  supervisors  thereof,  together 
with  the  attendants,  furniture,  fuel,  lights  and  stationery, 
sufficient  for  the  transaction  of  business,  the  courts,  or  the 
judge  or  judges  thereof,  may  direct  the  sheriff  of  the  county 
to  provide  such  rooms,  attendants,  furniture,  fuel^  lights  and 
stationery;  and  the  expenses  incurred,  certified  by  the  judge 
or  judges  to  be  correct,  are  a  charge  against  the  county 
treasury,  and  must  be  paid  out  of  the  general  fund  thereof. 

HlHtory:  Enacted  March  11,  1872;  amended  April  1,  1880, 
Code  AmdtB.  1880  (C.  C.  P.  pt).  p.  3^;  by  Code  Commission,  Act 
March  8.  1901,  Stats,  and  Amdts.  190O-1.  p.  120,  held  unconstltu* 
tlonal,  see  history,  Kerr's  C>'C.  C.  C.  S  4;  amended  March  19» 
1907,  Stats,  and  Amdts.  1907.  p.  680,  Kerr's  Stats,  and  Amdts. 
1906-7,  p.  433. 


ARTICLE   VI. 

SEALS    OF    COURTS. 

§  147.  What  courts  shall  have  seals. 

fi  148.  Seal  of  supreme  court. 

S  149.  Seals   of  superior  courts. 

§  150.  Seals  of  police  courts  of  cities  and  counties. 

S  151.  Seals,  how  provided;  private  seals,  when  used. 

fi  152.  Clerk  of  court  to  keep  seal. 

fi  153.  Seals  of  courts,  to  what  documents  affixed. 

§  147.    WHAT  COURTS  SHALL  HAVE  SEALS.     Each 
of  the  following  courts  shall  have  a  seal: 

1.  The  supreme  court; 

2.  The  superior  courts; 

3.  The  police  court  of  every  city  and  county. 

Hlfltory-i      Enacted    March    11,    1872;    amended   April    1,    1880, 
Code  Amdts.  1880   (C.  C.  P.  pt.),  p.  89. 
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§  148.  SEAL  OF  SUPREME  COURT.  The  seal  used  by 
the  supreme  court,  abolished  by  the  constitution,  shall  be 
the  seal  of  the  supreme  court  herein  provided  for;  but  the 
said  court  may  direct  the  clerk  of  the  supreme  court  to  pro- 
vide two  duplicates  of  said  seal,  each  of  which  shall  be  con- 
sidered the  same  as  and  have  the  same  force  and  effect  as 
the  original. 

HUitorys  Enacted  March  11,  1872;  amended  April  1,  1880, 
Code  Amdts.  1880   (C.  C.  P.  pt),  p.  39. 

§  149.  SEALS  OF  SUPERIOR  COURTS.  The  seals  of 
the  superior  courts  shall  be  circular,  not  less  than  one  and 
three-fourths  inches  in  diameter,  and  having  in  the  center 
any  word,  words,  or  design  adopted  by  the  judges  thereof, 
and  the  following  inscription  surrounding  the  same:  "Su- 
perior  Court,  ,   California,"   inserting   the  name   of  the 

county  or  city  and  county;  provided,  that  the  seal  of  any" 
such  court,  which  has  been  adopted  previous  to  the  passage 
of  this  act,  shall  be  the  seal  of  such  court  until  another  be 
adopted. 

Hlstoryi  Enacted  March  11,  1872;  amended  April  1,  18S0, 
Code  Amdts.  1880   (C.  C.  P.  pt.),  p.  39. 

§  150.^SEALS  OF  POLICE  COURTS  OF  CITIES  AND 
COUNTIES.  The  police  court  of  every  city  and  county 
may  use  anjr  seal  having  upoij  it  the  inscription,  "Police 
Court, "  (inserting  the  name  of  the  city  and  county). 

Hlstoir:  Enacted  March  11,  1872;  amended  April  1,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.).  p.  39. 

§151.  SEALS,  HOW  PROVIDED;  PRIVATE  SEALS, 
WHEN  USED.  Courts  which  have  not  the  necessary  seal 
provided,  or  the  judge  or  judges  thereof,  shall  request  the 
supervisors  of  their  respective  counties,  or  cities  and  counties, 
to  provide  the  same,  and  in  case  of  their  failure  to  do  so 
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may  order  the  sheriflF  to  provide  the  same,  and  the  expense 
thereof  shall  be  a  charge  against  the  county  or  city  and 
county  treasury,  and  paid  out  of  the  general  fund  thereof; 
and  until  such  seal  be  provided  the  clerk  of  each  court  may 
use  his  private  seal  whenever  a  seal  is  required. 

HIatoryt  Enacted  March  11,  1S72;  amended  April  1,  1880, 
Code  AmdtB.   1880    (C.  C.  P.  pt.),  pp.   39-40. 

§152.    CLERK    OF    COURT    TO    KEEP    SEAL.     The 

clerks  of  the  court  shall  keep  the  seal  thereof. 

Hlntoryx  Enacted  March  11,  1872;  amended  March  24,  1S74. 
Code  Amdts.  1873-4,  p.  284;  April  1,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  40. 

§  153.    SEALS  OF  COURTS,  TO  WHAT  DOCUMENTS 
.AFFIXED.    The  seal  of  a  court  need  not  be  affixed  to  any 
proceeding  therein  or  document,  except: 

1.  To  a  writ; 

2.  To  the  certificate  of  probate  of  a  will  or  of  the  appoint- 
ment of  an  executor,  administrator,  or  guardian; 

3.  To  the  authentication  of  a  copy  of  a  record  or  other 
proceeding  of  a  court,  or  of  an  officer  thereof,  or  of  a  copy 
of  a  document  on  file  in  the  office  of  the  clerk. 

HlHtoryt  Enacted  March  11,  1872;  amended  April  1,  1880. 
Code  Amdts.  1880   (C.  C  P.  pt.),  p.  40. 
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TITLE  II. 

JUDICIAL  OFFICERS. 

Chapter  I.    Judicial  Officers  in   General,  §§  156-162. 

II.    Powers    and    Duties    of    Judges    at    Chambers, 
§§  165-167. 

III.  Disqualifications   of  Judges,   §§170-173. 

IV.  Incidental  Powers  and  Duties  of  Judicial  Offi- 

cers, §§  176-179. 
V.     Miscellaneous  Provisions  Respecting  Courts  and 
Judicial  Officers,  §§  182-188. 


CHAPTER  I. 

JUDICIAL  OFFICERS  IN  GENERAL. 

S  156.  Quallllcations  of  Justices  of  supreme  court. 

I  157.  Qualifications  of  superior  Judges. 

S  158.  Residence  of  superior  judges. 

§  139.  Residence  and  qualification  of  Justices  of  the  peace. 

§  160.  Judges  holding  superior  courts  at  request  of  governor. 

f  161.  Justices    and   Judges    Ineligible    to    other    than    Judicial 

office. 

S  162.  [Repealed.] 

§156.  QUALIFICATIONS  OF  JUSTICES  OF  SU- 
PREME  COURT.  No  person  shall  be  eligible  to  the  office 
of  chief  or  associate  justice  of  the  supreme  court  unless  he 
shall  have  been  a  citizen  of  the  United  States  and  a  resident 
of  this  state  for  two  years  next  preceding  his  election  or 
appointment,  nor  unless  he  shall  have  been  admitted  to 
practise  before  the  supreme  court  of  the  state. 

Hlatoryi  Enacted  March  11.  1872;  amended  April  1,  1R80, 
Code  Amdts.  188<^  (C.  C.  P.  T.  pt).  P.  40;  by  Code  Commission, 
Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  120,  held  un- 
constitutional, see  history,   fi  5  ante. 
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§157.    QUALIFICATIONS    OF   SUPERIOR  JUDGES. 

No  person  shall  be  eligible  to  the  office  of  judge  of  a  superior 
court  unless  he  shall  have  been  a  citizen  of  the  United  States 
and  a  resident  of  this  state  for  two  years  next  preceding  his 
election  or  appointment,  nor  unless  he  shall  have  been  ad- 
mitted to  practise  before  the  supreme  court  of  the  state. 

Hlatorr<  Enacted  March  11,  1872;  amended  April  1,  1S80, 
Code  Amdts.  1880  (C.  C.  P.  pt),  p.  40;  by  Code  Commission,  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-01,  p.  120.  held  unconsti- 
tutional, see  history,  }  6  ante. 


§158.  RESIDENCE  OF  SUPERIOR  JUDGES.  Each 
judge  of  a  superior  court  shall  reside  at  the  county  seat  of 
the  county  in  which  such  court  is  held,  or  within  three  miles 
thereof,  and  within  the  county,  except  that  in  the  counties 
of  Yuba  and  Sutter  the  judge  may  reside  in  either  of  said 
counties;  provided,  that  when  there  is  more  than  one  judge 
of  the  superior  court  in  a  county,  it  shall  not  be  necessary 
for  more  than  one  judge  to  reside  at  the  county  seat,  as  pro- 
vided herein. 

HIatoryt  Enacted  March  11,  1872;  amended  April  1,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  40;  March  81,  1891,  Stats,  and 
Amdts.  1891,  p.  277. 


§  159.  RESIDENCE  AND  QUALIFICATION  OF  JUS- 
TICES  OF  THE  PEACE.  Every  justice  of  the  peace  shall 
reside  in  the  city  and  county,  or  township,  in  which  his 
court  is  held,  and  no  person  shall  be  eligible  to  the  office 
of  justice  of  the  peace  unless  he  shall  have  been  a  citizen  of 
the  United  States  and  a  resident  of  the  city  and  county,  or 
county,  in  which  he  is  to  serve  for  one  year  next  preceding 
his  election  or  appointment. 

Hlattoryf  Enacted  March  11,  1872;  amended  April  1,  1880, 
Code  Amdts.  1880   (C.  C.  P.  pt).  p.  41. 
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§160.  JUDGES  HOLDING  SUPERIOR  COURTS  AT 
REQUEST  OF  GOVERNOR.  If  by  reason  of  sicknes?, 
absence,  disability,  or  other  causes,  a  regular  session  of  the 
superior  court  cannot  be  held  in  any  county  by  the  judge 
or  judges  thereof,  or  by  a  superior  judge  requested  by  him 
or  them  to  hold  such  court,  a  certificate  of  that  fact  shall 
be  transmitted  by  the  clerk  thereof  to  the  governor,  who 
may  thereupon  request  some  other  superior  judge  to  hold 
such  court;  and  a  judge  so  holding  a  court  at  the  request  of 
the  governor,  or  at  the  request  of  the  judge  or  judges  ot 
said  superior  court,  shall  be  allowed  his  actual  and  necessary 
expenses  in  going  to,  returning  from,  and  attending  upon 
the  business  of  such  court,  which  shall  be  a  charge  against 
the  treasury  of  the  county  where  such  court  is  held,  and 
paid  out  of  the  general  fund  thereof. 

Hlstoiyt  Enacted  March  11,  1872;  amended  March  9,  1876, 
Code  Amdts.  1875-<S.  p.  86;  April  1,  1880  (C.  C.  P.  pt),  p.  41; 
Maich  15,  1887,  Code  Am<lt8.  1886-7.  p.  147. 


§161.  JUSTICES  AND  JUDGES  INELIGIBLE  TO 
OTHER  THAN  JUDICIAL  OFFICE.  The  justices  of  the 
supreme  court  and  judges  of  the  superior  courts  shall  be  in- 
eligible to  any  other  office  or  public  employment  than  a 
judicial  office  or  employment  during  the  term  for  which  they 
shall  have  been  elected. 

Htatoryi  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  AmdtB.  1873-4,  p.  284;  April  1,  1880,  Code  Amdts.  1880 
<C:  C.  P.  pt).  p.  41;  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  121,  held  unconstitutional,  see  his- 
tory, §  5  ante. 


§  162.     [Repealed.] 

Hlatorrt  Enacted  March  11,  1872;  repealed  March  24,  1874, 
Code  Amdts.  1873-4.  p.  286;  re-repealed  April  1.  1880,  Code 
Amdts.   1880    (C.  C  P.  pL),  p.   21. 
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CHAPTER  II. 

POWERS    OP    JUDGES    AT    CHAMBERS. 

9  166.     Powers  of  Justices  of  supreme  court  at  chambers. 
9  166.     Powers  of  superior  Judges  at  chambers. 
I  167.     [Repealed.] 

§  165.  POWERS  OF  JUSTICES  OF  SUPREME  COURT 
AT  CHAMBERS.  The  justices  of  the  supreme  court,  or  any 
of  them,  may,  at  chambers,  grant  all  orders  and  writs  which 
are  usually  granted  in  the  first  instance  upon  an  ex  parte 
application,  except  writs  of  mandamus,  certiorari,  and  pro- 
hibition; and  may,  in  their  discretion,  hear  applications  to 
discharge  such  orders  and  writs. 

Historyt  Enacted  March  11,  1872.  amended  April  1,  1880, 
Code  Amdts.  1880   (C.  C.  P.  pt),  p.  4*1. 

§  166.  POWERS  OF  SUPERIOR  JUDGES  AT  CHAM- 
BERS.  The  judge  or  judges  of  a  superior  court,  or  any  of 
them,  may,  at  chambers,  grant  all  orders  and  writs  which 
arc  usually  granted  in  the  first  instance  upon  an  ex  parte 
application,  and  may,  at  chambers,  hear  and  dispose  of  such 
orders  and  writs;  and  may  also,  at  chambers,  appoint  ap- 
praisers, receive  inventories  and  accounts  to  be  filed,  sus- 
pend the  powers  of  executors,  administrators,  or  guardians 
in  the  cases  allowed  by  law,  grant  special  letters  of  adminis- 
tration or  guardianship,  approve  claims  and  bonds,  and  di- 
rect the  issuance  from  the  court  of  all  writs  and  process 
necessary  in  the  exercise  of  their  powers  in  matters  of  pro- 
bate. 

History t      Enacted    March    11,    1872;    amended    April    1,    1880, 
Code  Amdts.  1880   (C.  C.  P.  pt.),  p.  41. 
§  167.     [Repealed.] 

History t  Enacted  March  11,  1872;  repealed  April  1,  ISSO. 
Code  Amdts.  1880   (C.  C.  P.  pt.)  p.  21. 
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CHAPTER  III. 

DISQUALIFICATION  OF  JUDGES. 

§  170.  Disqualification   to  sit  or  act. 

9  171.  Certain  Judg^es  or  county  clerk  not  to  practise  law. 

i  172.  No  Judicial  ofiicer  to  have  partner  practising  law. 

(173.  [Repealed.] 

§170.  DISQUALIFICATION  TO  SIT  OR  ACT.  No 
justice,  judge,  or  justice  of  the  peace  shall  sit  or  act  as  such 
in  any  action  or  proceeding: 

1.  To  which  he  is  a  party  or  in  Ayhich  he  is  interested; 

2.  When  he  is  related  to  either  party,  or  to  an  officer  of  a 
corporation  which  is  a  party,  or  to  an  attorney,  counsel,  or 
agent  of  either  party,  by  consanguinity  or  affinity,  within 
the  third  degree,  computed  according  to  the  rules  of  law; 
provided,  however,  that  if  the  parties  to  the  action,  or  the 
executor,  or  administrator  of  the  estate,  or  the  guardian  of 
the  minor  or  incompetent  person,  or  the  receiver,  or  the 
commissioner,  or  the  referee,  or  the  attorney  for  a  party  in 
all  special  proceedings  of  a  civil  or  criminal  nature,  shall 
sign  and  file  in  the  action  or  matter,  a  stipulation  in  writing 
waiving  the  disqualification  herein,  the  judge  or  court  may 
proceed  with  the  trial  or  hearing  with  the  same  legal  effect 
as  if  no  such  disqualification  existed. 

3.  When  in  the  action  or  proceeding,  or  in  any  previous 
action  or  proceeding  involving  any  of  the  same  issues,  he  has 
been  attorney  or  counsel  for  either  party;  or  when  he  has 
given  advice  to  either  party  upon  any  matter  involved  in  the 
action  or  proceeding; 

4.  When  it  appears  from  the  affidavit  or  affidavits  on  file 
that  either  party  can  not  have  a  fair  and  impartial  trial  be- 
fore any  judge  of  a  court  of  record  about  to  try  the  case  by 
reason  of  the  prejudice  or  bias  .of  such  judge,  said  judge 
shall  forthwith  secure  the  services  of  some  other  judge,  of 
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the  same  or  another  county,  to  preside  at  the  trial  of  said 
action  or  proceeding;  provided,  that  in  an  action  in  the 
superior  court  of  a  county,  or  of  a  city  and  county,  having 
more  than  one  department,  said  action  shall  be  transferred 
to  another  department  thereof,  and  tried  therein  in  the  same 
manner  as  though  originally  assigned  to  such  department. 
The  affidavit  or  affidavits  alleging  the  disqualification  of  a 
judge,  must  be  filed  and  served  upon  the  adverse  party  or 
the  attorney  for  such  party  at  least  one  day  before  the  day 
set  for  trial  of  such  action  or  proceeding;  provided,  counter- 
affidavits  may  be  filed  at  least  one  day  thereafter,  or  such 
further  time  as  the  court  may  extend  the  time  for  filing 
such  counter-affidavits,  not  exceeding  five  days,  and  for  this 
purpose  the  court  may  continue  the  trial;  and  in  no  one 
cause  or  proceeding  can  more  than  one  such  change  of 
judges  be  had.  But  the  provisions  of  this  section  shall  not 
apply  to  the  arrangement  of  the  calendar,  or  to  the  regula- 
tion of  the  order  of  business,  nor  the  power  of  transferring 
the  action  or  proceeding  to  some  other  court,  or  the  hearing 
upon  such  affidavits  and  counter-affidavits; 

5.  [Who  shall  sit  in  place  of  judge  disqualified.]  In  an 
action  or  proceeding  brought  in  the  superior  court  or  jus- 
tices' court  by  or  against  the  reclamation  board  of  the  State 
of  California,  or  any  reclamation,  levee,  swamp  land  or 
drainage  district,  or  any  public  agency,  or  trustee,  officer  or 
*  employee  thereof,  affecting  or  relating  to  any  real  property 
or  any  easement  or  right  of  way,  levee,  embankment,  canal, 
or  any  work  provided  for  or  approved  by  the  reclamation 
board  of  the  State  of  California,  the  judge  of  the  superior 
court  of  the  county,  or  justice  of  the  peace  of  the  township 
in  which  such  real  property,  or  any  part  thereof,  or  such 
easement  or  right  of  way,  levee,  embankment,  canal  or  work, 
or  any  part  thereof,  is  situated,  shall  be  disqualified  to  sit 
or  act,  and  such  action,  if  brought  in  the  superior  court, 
shall  be  heard  and  tried  by  some  other  judge  of  the  superior 
court  requested  to  sit  therein  by  the  governor,  or  if  brought 
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in  the  justices'  court,  by  some  other  justice  of  the  peace 
requested  to  sit  therein  by  the  governor;  unless  the  parties 
to  the  action  shall  sign  and  file  in  the  action  or  proceeding  a 
stipulation  in  writing,  waiving  the  disqualification  in  this 
subdivision  of  this  section  provided,  in  which  case  such 
judge  or  justice  of  the  peace  may  proceed  with  the  trial  or 
hearing  with  the  same  legal  effect  as  if  no  such  legal  dis- 
qualification existed. 

[Disqualification  may  be  waived.]  If,  however,  the  parties 
to  the  action  shall  sign  and  file  a  stipulation  agreeing  upon 
some  other  judge  of  the  superior  court  or  justice  of  the 
peace  to  sit  or  act  in  place  of  the  judge  or  justice  dis- 
qualified under  the  provisions  of  this  subdivision,  the  judge 
or  justice  agreed  upon  shall  be  designated  by  the  governor 
to  sit  in  the  action;  provided,  that  nothing  herein  contained 
shall  be  construed  as  preventing  the  judge  of  the  superior 
court  of  such  county  from  issuing  a  temporary  injunction  or 
restraining  order,  which  shall,  if  granted,  remain  in  force 
until  vacated  or  modified  by  the  judge  designated  by  the 
governor  as  herein  provided. 

■ 

[Qualifying  clause.]  Nothing  in  this  section  contained 
shall  affect  a  party's  right  to  a  change  of  the  place  of  trial 
in  the  cases  provided  for  in  title  IV,  part  2  of  this  code. 

HUrtofTt  Enacted  March  11,  1872;  amended  April  1,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  42;  March  23,  1893,  Stats, 
and  Amdts.  1893,  p.  234;  March  31,  1897,  Stats,  and  Amdts.  1897, 
p.  287;  by  Code  Commission,  Act  March  8,  190^1,  Stats,  and 
Amdts.  1900-1,  p.  121,  held  unconstitutional,  see  history,  (  5 
C.  C  P.;  amended  March  20,  19a5,  Stats,  and  Amdts.  1905,  p.  467; 
May  18,  1915,  Stats,  and  Amdts.  1915,  p.  530.  In  effect  August 
8,  1916. 

§  171.  CERTAIN  JUDGES  OR  COUNTY  CLERK  NOT 
TO  PRACTISE  LAW.  No  justice  or  judge  of  a  court  of 
record,  or  county  clerk,  shall  practise  law  in  any  court  of 
this   state,   nor  act  as   attorney,   agent,  or   solicitor  in   the 
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prosecution  of  any  claim  or  application  for  lands,  pensions, 
patent  rights,  or  other  proceedings,  before  any  department 
of  the  state  or  general  government,  or  courts  of  the  United 
States,  during  his  continuance  in  office;  nor  shall  any  justice 
of  the  peace  practise  law  before  any  justice's  court  in  the 
county  in  which  he  resides. 

Histom  Enacted  March  11,  1872;  amended  April  1,  1880. 
Code  Amdts.  1880  (C.  C.  P.  pt),  p.  42;  March  14,  1881,  Stats, 
and  Amdts.  1881,  p.  80. 

§  172.  NO  JUDICIAL  OFFICER  TO  HAVE  PARTNER 
PRACTISING  LAW.  No  justice,  judge,  or  other  elective 
judicial  officer,  or  court  commissioner,  shall  have  a  partner 
acting  as  attorney  or  counsel  in  any  court  of  this  state. 

Hlatoryt     Snacted   March    11,    1872:    amended    April    1.    18S0. 
Code  Amdts.  1S80   (C.  C.  P.  pt.),  p.  42. 
§  173.     [Repealed.] 

Hlstoryi  Enacted  March  11,  1872;  repealed  April  1,  1880, 
Code  Amdts.  1880   (C.  C.  P.  pt.).  p.  21. 
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CHAPTER  IV. 

INCIDENTAL    POWERS    AND    DUTIES    OF    JUDICIAL, 

OFFICERS. 

§  17€.  Powers  of  Judges  out  of  court. 

§  177.  Powers  of  judicial  officers  as  to  conduct  of  proceedlnfirs. 

§  178.  To  punish  for  contempt. 

§  179.  To  take  acknowledgements  and  affidavits. 

§176-    POWERS   OF  JUDGES   OUT  OF   COURT.    A 

justice  or  judge  may  exercise  out  of  court  all  the  powers  ex- 
pressly conferred  upon  a  justice  or  judge,  as  •  contradistih- 
guished  from  the  court. 

Hiartonri  Enacted  March  11,  1872;  amended  April  1,  IgSO, 
Code  Amdts.  1S80   (C.  C.  P.  pt.),  p.  42. 

§177.  POWERS  OF  JUDICIAL  OFFICERS  AS  TO 
CONDUCT  OF  PROCEEDINGS.  Every  judicial  officer 
shall  have  power: 

1.  To  preserve  and  enforce  order  in  his  immediate  prer- 
ence,  and  in  proceedings  before  him,  when  he  is  engaged  in 
the  performance  of  official  duty; 

2.  To  compel  obedience  to  his  lawful  orders  as  provided 
in  this  code; 

3.  To  compel  the  attendance  of  persons  to  testify  in  a  pro- 
ceeding before  him,  in  the  cases  and  manner  provided  in 
this  code; 

4.  To  administer  oaths  to  persons  in  a  proceeding  pend« 
ing  before  him,  and  in  all  other  cases  where  it  may  be  neces- 
sary m  the  exercise  of  his  powers  and  duties. 

HlstofTs  Enacted  March  11,  1S72;  amended  April  1,  1880, 
Code  Amdts.  1880   (C.  C.  P.  pt.).  p.  42. 
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§  178.    TO  PUNISH  FOR  CONTEMPT.     For  the  effec- 

tual  exercise  of  the  powers  conferred  by  the  last  section,  a 
judicial  officer  may  punish  for  contempt  in  the  cases  provided 
in  this  code. 

Hiattory^i      Enacted    March    11,    1872;    amended    April    1,    ISSO, 
Code  Amdts.  1880   (C.  C.  P.  pt.),  p.  42. 


§  179.  TO  TAKE  ACKNOWLEDGMENTS  AND  AFFI- 
DAVITS. Each  of  the  justices  of  the  supreme  court,  and 
judges  of  the  superior  courts,  shall  have  power  in  any  part 
of  the  state,  and  every  justice  of  the  peace  within  his  city  and 
county,  or  county,  and  a  judge  of  a  police  or  other  inferior 
court  within  his  city  and  county,  city,  or  town  to  take  and 
certify: 

1.  The  proof  and  acknowledgment  of  a  conveyance  of  real 
property,  or  of  any  other  written  instrument; 

2.  The  acknowledgment  of  satisfaction  of  a  judgment  of 
any  court; 

3.  An  affidavit  or  deposition  to  be  used  in  this  state. 

Hiiitoryi  Enacted  March  11,  1872;  amended  April  1,  18S0, 
Code  Amdts.    1880   (C.   C.   P.  pt),  pp.   42-43. 


CHAPTER  V. 

MISCELLANEOUS    PROVISIONS    RESPECTING    COURTS    AND 

JUDICIAL  OFFICERS. 

S  182.  Subsequent  applications   for   orders   refused,   when    pro- 
hibited. 

§  183.  Violations  of  preceding  section. 

(  184.  Proceedings  not  affected  by  vacancy  in  ofHce. 

S  185.  Proceedings  to  be  in  English  language. 

§  186.  Abbreviations  and  figures. 

§187.  Means   to   carry  Jurisdiction   Into   effect. 

S  188.  Funds  paid  by  order  of  court. 
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§  182.  SUBSEQUENT  APPLICATIONS  FOR  ORDERS 
REFUSED,  WHEN  PROHIBITED.  If  an  application  for 
an  order,  made  to  a  judge  of  a  court  in  which  the  action  or 
proceeding  is  pending,  is  refused  in  whole  or  in  part,  or  is 
granted  conditionally,  no  subsequent  application  for  the  same 
order  shall  be  made  to  any  court  commissioner,  or  any  other 
judge,  except  of  a  higher  court;  but  nothing  in  this  section 
applies  to  motions  refused  for  informality  in  the  papers  or 
proceedings  necessary  to  obtain  the  order,  or  to  motions  re- 
fused with  liberty  to  renew  the  same. 

Mlstorrs  Enacted  March  11«  1872;  amended  April  1«  1880, 
Code  Amdts.  1880   (C.  C.  P.  pt.)t  p.  43. 

§  183.    VIOLATIONS  OF  PRECEDING  SECTION.     A 

violation  of  the  last  section  may  be  punished  as  a  contempt; 
and  an  order  made  contrary  thereto  may  be  revoked  by  the 
judge  or  commissioner  who  made  it,  or  vacated  by  a  judge 
of  the  court  in  which  the  action  or  proceeding  is  pending. 

Htotoryi  Enacted  March  11,  1872;  amended  April  1,  1880, 
Code  Amdts.  1880   (C.  C.  P.  pt),  p.  43. 

§184.  PROCEEDINGS  NOT  AFFECTED  BY  VA- 
CANCY IN  OFFICE.  No  proceeding  in  any  court  of  jus- 
tice, in  an  action  or  special  proceeding  pending  therein,  shall 
be  aflfccted  by  a  vacancy  in  the  office  of  all  or  any  of  the 
judges  thereof. 

Hi»toi7s  Enacted  March  11,  1872;  amended  April  1,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  43. 

§185.  PROCEEDINGS  TO  BE  IN  ENGLISH  LAN- 
GUAGE. Every  written  proceeding  in  a  court  of  justice  in 
this  state  shall  be  in  the  English  language,  and  judicial  pro- 
ceedings shall  be  conducted,  preserved,  and  published  in  no 
other.  * 

Htrntoryt  Bnacted  March  11,  1872;  amended  April  1,  1880, 
Code  Amdta.  1880  (C.  C.  P.  pt.),  p.  43. 
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§  186.  ABBREVIATIONS  AND  FIGURES.  Such  abbre- 
viations as  are  in  common  use  may  be  used,  and  numbers 
may  be  expressed  by  figures  or  numerals  in  the  customary 
manner. 

Hlstoryt  Enacted  March  11,  1872;  amended  April  1,  1880. 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  43. 


§187.  MEANS  TO  CARRY  JURISDICTION  INTO 
EFFECT.  When  jurisdiction  is,  by  the  constitution  or  this 
code,  or  by  any  other  statute,  conferred  on  a  court  or  judicial 
officer,  all  the  means  necessary  to  carry  it  into  effect  are  also 
given;  and  in  the  exercise  of  this  jurisdiction,  if  the  course 
of  proceeding  be  not  specifically  pointed  out  by  this  code  or 
the  statute,  any  suitable  process  or  mode  of  proceeding  may 
be  adopted  which  may  appear  most  conformable  to  the  spirit 
of  this  code. 

HUitorys  Enacted  March  11.  1872;  amended  April  1,  1880. 
Codw  Amdts.  1880   (C.  C.  P.  pt.),  p.  43. 


§  188.  FUNDS  PAID  BY  ORDER  OF  COURT.  When 
any  money  is  deposited  with  the  clerk  of  any  superior  court 
pursuant  to  any  action  or  proceeding  therein  or  pursuant  to 
any  order,  decree  or  judgment  of  the  court,  or  when  any 
money  is  to  be  paid  to  the  treasurer  pursuant  to  any  pro- 
vision of  this  code,  such  money  shall  be  forthwith  deposited 
with  such  treasurer  and  a  duplicate  receipt  of  the  treasurer 
therefor  shall  be  filed  with  the  auditor.  The  certificate  of 
the  auditor  that  such  duplicate  receipt  has  been  so  filed  sl^all 
be  necessary  before  the  clerk  or  party  required  to  deposit 
such  money  shall  be  entitled  to  a  discharge  of  the  obligation 
imposed  upon  him  to  make  such  deposit. 

[Withdrawal]  When  any  money  so  deposited  is  to  be 
withdrawn  or  paid  out,  the  order  directing  such  payment  or 
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withdrawal  shall  require  the  auditor  to    draw    his    warrant 
therefor  and  the  treasurer  to  pay  the  same. 

HintoiTi  Former  section  enacted  March  24,  1874,  Code  Amdts. 
1878-4,  p.  286;  repealed  April  1,  1880.  Code  Amdts.  1880  (C.  C 
P.  pt.),  p.  21;  present  section  enacted  May  29,  1915,  Qtats.  and 
Amdts.  1915,  p.  942.     In  effeet  August  8,   1915. 
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TITLE  III. 

PERSONS    SPECIALLY    INVESTED    WITH    POWERS 

OF  A  JUDICIAL  NATURE. 

Chapter  I.    Jurors,  §§  190-254. 

II.     Court  Commissioners,  §§  258,  259. 


CHAPTER  I. 
JURORS. 

Article  I.    Jurors  in  General,  §§  190-195. 

II.     Qualifications  and  Exemptions  of  Jurors,  §§  198- 
202. 

III.  Of  Selecting  and  Returning  Jurors  for  Courts  of 

Record,  §§204-211. 

IV.  Of  Drawing  Jurors  for  Courts  of  Record,  §§214- 

221. 

V.     Of  Summoning  Jurors    for    Courts    of    Record, 
§§  225-228. 

VI.     Of  Summoning  Jurors  for  Courts  not  of  Record, 
§§  230-232. 

VII.    Of  Summoning  Jurors  of  Inquest,  §  235. 

VIII.     Obedience  to  Summons,  How  Enforced,  §238. 

IX.     Of  Impaneling  Grand  Juries,  §§241-243. 

X.    Of  Impaneling  Trial  Juries  in  Courts  of  Record, 
§§  246-248. 

XI.     Of  Impaneling  Trial    Juries    in    Courts    not    of 
Record,  §§250,  251. 

XII.     Of  Impaneling  Juries  of  Inquest,  §254. 
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ARTICLE  I. 

JURORS  IN  GENERAL.  * 

8  190.  Jury  defined. 

S  191.  Different  kinds   of  Juries. 

i  192.  Grand  Jury   defined. 

§  193.  Trial  Jury  defined. 

S 194.  Number   of  a   trial   Jury. 

1 195.  Jury   of   inquest   defined. 

§  190.  JURY  DEFINED.  A  jury  is  a  body  of  men  tem- 
porarily  selected  from  the  citizens  of  a  particular  district, 
and  invested  with  power  to  present  or  indict  a  person  for  a 
public  offense,  or  to  try  a  question  of  fact. 

History t  Enacted  March  11,  1872;  amended  April  1,  1880, 
Code  Amdts.  18&0   (C.  C  P.  pL),  p.  44. 

§  191.  DIFFERENT  KINDS  OF  JURIES.  Juries  are  of 
three  kinds: 

1.  Grand  juries; 

2.  Trial  juries; 

3.  Juries  of  inquest. 

Hlstorys  Enacted  March  11,  1872;  amended  April  1,  1880, 
Code  Amdts.  1880   (C.  C.  P.  pt.),  p.  44. 

§192.  GRAND  JURY  DEFINED.  A  grand  jury  is  a 
body  of  men,  nineteen  in  number,  returned  in  pursuance  of 
law,  from  the  citizens  of  a  county,  or  city  and  county,  before 
a  court  of  competent  jurisdiction,  and  sworn  to  inquire  of 
public  offense  [s]  committed  or  triable  within  the  county,  or 
city  and  county. 

History s  Enacted  March  11,  1872;  amended  April  3,  1876, 
Code  Amdts.  1875-6,  p.  86;  April  1,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.).  p.   44. 
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§  193.  TRIAL  JURY  DEFINED.  A  trial  jury  is  a  body 
of  men  returned  from  the  citizens  of  a  particular  district 
before  a  court  or  officer  of  competent  jurisdiction,  and  sworn 
to  try  and  determine,  by  verdict,  a  question  of  fact. 

Hlstoryi  Enacted  March  11,  1872;  amended  April  1,  1880. 
Code  Amdts.  18»0   (C.  C.  P.  pt.),  p.  44. 

§  194.  NUMBER  OF  A  TRIAL  JURY.  A  trial  jury  shall 
consist  of  twelve  men;  provided,  that  in  civil  actions  and 
cases/  of  misdemeanor,  it  may  consist  of  twelve,  or  of  any 
number  less  than  twelve,  upon  which  the  parties  may  agree 
in  open  court. 

Hlntoryt  Enacted  March  11,  1872;  amended  April  4,  1880, 
Code  Amdts.  1880    (C,  C.  P.  pt),  p.  44. 

§  195.  JURY  OF  INQUEST  DEFINED.  A  jury  of  in- 
quest,  is  a  body  of  men  summoned  from  the  citizens  of  a 
particular  district  before  the  sheriff,  coroner,  or  other  minis- 
terial officer,  to  inquire  of  particular  facts. 

HUtom  Enacted  March  11,  1872;  amended  April  1,  1880, 
Code  Amdts.  1880    (C.  C.  P.  pt.),  p.  44. 
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ARTICLE  II. 

QUALIFICATIONS  AND   EXEMPTIONS  OF  JURORS. 

i  198.  Who  competent  to  act  as  Juror. 

I  199.  Who  not  competent  to  act  as  juror. 

9  200.  Who  exempt  from  Jury  duty. 

f  201.  Who  may  be  excused. 

§  202.  Affidavit  of  claim  to  exemption. 

§198.    WHO  COMPETENT  TO  ACT  AS  JUROR.     A 

person  is  competent  to  act  as  juror  if  he  be: 

1.  A  citizen  of  the  United  States  of  the  age  of  twenty-one 
years  who  shall  have  been  a  resident  of  the  state  and  of  the 
county  or  city  and  county  for  one  year  immediately  before 
being  selected  and  returned; 

2.  In  possession  of  his  natural  faculties  and  of  ordinary 
intelligence  and  not  decrepit; 

3.  Possessed  of  sufficient  knowledge  of  the  English  lan- 
guage. 

Hlfltoryt  Enacted  March  11«  1872;  amended  March  23,  1876, 
Code  Amdts.  1875-6,  p.  89;  April  1,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt),  p.  46;  by  Code  Commission  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  121,  held  unconstitutional,  see 
history,  9  6  C.  C.  P.;  amended  May  26,  1915,  Stats,  and  Amdts. 
1915,  p.  826.     In  effect  August  8,  1915. 

§  199.    WHO  NOT  COMPETENT  TO  ACT  AS  JUROR. 

A  person  is  not  competent  to  act  as  a  juror: 

1.  Who  does  not  possess  the  qualifications  prescribed  by 
the  preceding  section; 

2.  Who  has  been  convicted  of  malfeasance  in  office  or  any 
felony  or  other  high  crime;  or 

3.  Who  has  been  discharged  as  a  juror  by  any  court  of 
record  in  this  state  within  a  year,  as  provided  in  section  two 
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hundred  and  three  of  this  code,  or  who  has  been  drawn  as 
a  grand  juror  in  any  such  court  and  served  as  such  within  a 
year,  and  been  discharged. 

4.  A  person  who  is  serving  as  a  grand  juror  in  any  court 
of  record  in  this  state  is  not  competent  to  act  as  a  trial  juror 
in  any  such  court. 

And  a  person  who  is  serving  as  a  trial  juror  in  any  court 
of  this  state  is  not  competent  to  act  as  a  grand  juror  in  any 
such  court. 

HUtoryt  Enacted  March  11,  1872;  amended  April  1,  1S80, 
Code  Amdta.  1880  (C.  C.  P.  pt.),  p.  45;  by  Code  Commission,  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  121,  held  unconstitu- 
tional, see  history,  S  5  ante;  March  7,  1905,  Stats,  and  Amdts. 
1905,  p.  70. 

§  200.  WHO  EXEMPT  FROM  JURY  DUTY.  A  person 
is  exempt  from  liability  to  act  as  a  juror  if  he  be: 

1.  A  judicial,  civil,  or  military  officer  of  the  United  States, 
or  of  this  state; 

2.  A  person  holding  a  county,  city  and  county,  city,  town 
or  township  office; 

3.  An  attorney  at  law,  or  the  clerk,  secretary  or  stenogr- 
rapher  of  an  attorney  at  law; 

4.  A  minister  of  the  gospel;  or  a  priest  of  any  demomina- 
tion  following  his  profession; 

5.  A  teacher  in  a  university,  college,  academy,  or  school; 

6.  A  practicing  physician,  or  druggist,  actually  engaged  in 
the  business  of  dispensing  medicines; 

7.  An  officer,  keeper  or  attendant  of  an  almshouse,  hos- 
pital, asylum,  or  other  charitable  institution; 

8.  Engaged  in  the  performance  of  duty  as  officer  or  attend- 
ant of  the  state  prison  or  of  a  county  jail; 

9.  Employed  on  board  of  a  vessel  navigating  the  waters  of 
this  state; 
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10.  An  express  agent,  mail  carrier,  or  a  superintendent, 
employee,  or  operator  of  a  telegraph  or  telephone  company 
doing  a  general  telegraph  or  telephone  business  in  this  state, 
or  keeper  of  a  public  ferry  or  tollgate; 

'  11.  An  active  member  of  the  national  guard  of  California, 
or  an  active  member  of  a  paid  fire  department  of  any  city 
and  county,  city,  town,  or  village  in  this  state,  or  an  exempt 
member  of  a  duly  authorized  fire  company; 

12.  A  superintendent,  engineer,  fireman,  brakeman,  motor- 
man,  or  conductor  on  a  railroad;  or, 

13.  A  person  drawn  as  a  juror  in  any  court  of  record  in 
this  state,  upon  a  regular  panel,  who  has  served  as  such 
within  a  year  or  a  person  drawn  or  summoned  as  a  juror  in 
any  such  court  who  has  been  discharged  as  a  juror  within 
a  year  as  hereinafter  provided;  provided,  however,  that  in 
counties  having  less  than  five  thousand  population  the  ex- 
emption provided  by  this  subdivision  shall  not  apply. 

Hlstoryi  Enacted  March  11,  1872;  amended  March  24.  1874. 
Code  Amdts.  18T3-4,  p.  285;  April  3.  1876,  Code  Amdts.  1875-6, 
p.  86;  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  45; 
March  27.  18>97.  Stats,  and  Amdts.  1897.  p.  185;  March  7,  1905. 
Stats,  and  Amdts.  1905,  p.  71;  March  2<2,  1907.  Stats,  and  Amdts. 
1907,  p.  885.  Kerr's  Btats.  and  Amdts.  1906-7.  p.  433;  June  7. 
1915,  Stats,  and  Amdts.  1915,  p.  1280.     In  effect  August  8,  1915. 


§  201.  WHO  MAY  BE  EXCUSED.  A  juror  shall  not  be 
excused  by  a  court  for  slight  or  trivial  cause,  or  for  hard- 
ship or  inconvenience  to  his  business,  but  only  when  ma- 
terial injury  or  destruction  to  his  property,  or  of  property 
intrusted  to  him,  is  threatened,  or  when  his  own  health,  or 
the  sickness  or  death  of  a  member  of  his  family,  requires  his 
absence. 

Hlfltoryt  Enacted  March  11.  1872;  amended  April  1.  1880, 
Code  Amdts.  1880   (C.  C.  P.  pt.),  p.  46. 
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§  202.    AFFIDAVIT  OF  CLAIM  TO  EXEMPTION.    If 

a  person,  exempt  from  liability  to  act  as  a  juror  as  provided 
in  section  two  hundred,  be  summoned  as  a  juror,  he  may 
make  and  transmit  his  affidavit  to  the  clerk  of  the  court  for 
which  he  is  summoned,  stating  his  office^  occupation,  or  em- 
ployment; and  such  affidavit  shall  be  delivered  by  the  clerk  to 
the  judge  of  the  court  where  the  name  of  such  person  is 
called,  and  if  sufficient  in  substance,  shall  be  received  as  an 
excuse  for  non-attendance  in  person.  The  affidavit  shall  then 
be  filed  by  the  clerk. 

Hlatoryt  Enacted  March  24,  1874,  Code  Amdts.  1878-4,  p. 
2&6;  amended  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  46. 
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ARTICLE  III. 

OF  SELECTING  AND  RETURNING  JURORS  FOR  COURTS  OF 

RECORD. 

1 204.  Jury-lists,  by  whom  and  when  to  be  made. 

1 205.  How  selection  shall  be  made.  ' 

1 20^.  List  to  contain  how  many  names. 

1 2VJ.  [Repealed.] 

1 208.  List  to  be  placed  with  clerk. 

I  209.  Duty  of  clerk;  Jury-boxes. 

1 210.  Regular  Jurors  to  serve  one  year. 

f  211.  Jurors  to  be  drawn  from  boxes. 


§  204.  JURY-LISTS,  BY  WHOM  AND  WHEN  TO  BE 
MADE.  In  the  month  of  January  in  each  year  it  shall  be 
the  duty  of  the  superior  court  in  each  of  the  counties  of  this 
state  to  make  an  order  designating  the  estimated  number  of 
grand  jurors,  and  also  the  number  of  trial  jurors,  that  will, 
in  the  opinion  of  said  court,  be  required  for  the  transaction 
of  the  business  of  the  court,  and  the  trial  of  causes  therein, 
during  the  ensuing  year;  and  immediately  after  said  order 
designating  the  estimated  number  of  grand  jurors  shall  be 
made,  the  court  shall  select  and  list  the  grand  jurors  re- 
quired by  said  order  to  serve  as  grand  jurors  in  said  super- 
ior court  during  the  ensuing  year,  or  until  new  lists  of  jurors 
shall  be  provided,  and  said  selections  and  listings  shall  be 
made  of  persons  suitable  and  competent  to  serve  as  jurors, 
as  set  forth  and  required  in  sections  two  hundred  and  five 
and  two  hundred  and  six  of  this  code,  which  list  of  persons 
so  selected  shall  at  once  be  placed  in  the  possession  of  the 
county  clerk;  and  immediately  after  said  order  designating 
the  estimated  number  of  trial  jurors  shall  be  made,  the  board 
of  supervisors  shall  select,  as  provided  in  sections  two  hun- 
dred and  five  and  two  hundred  and  six  of  this  code,  a  list 
of  persons  to  serve  as  trial  Jurors  in  the  superior  court  of 
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said  county  during  the  ensuing  year,  or  until  a  new  list  of 
jurors  shall  be  provided.  In  counties  and  cities  and  counties 
having  a  population  of  one  hundred  thousand  inhabitants  or 
over,  such  selection  shall  be  made  by  a  majority  of  the 
judges  of  the  superior  courts. 

Hlatoryi  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  286;  April  3,  1876,  Code  Amdts.  1876-6, 
p.  86;  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  46;  March 
7,  1881,  Stats,  and  Amdts.  1881,  p.  69;  March  23,  1893,  Stats, 
and  Amdts.  1893,  p.  297. 


§205.    HOW   SELECTION    SHALL    BE    MADE.    The 

selections  and  listings  shall  be  made  of  persons  suitable  and 
competent  to  serve  as  jurors,  and  in  making  such  selections 
they  shall  take  the  names  of  such  only  as  vare  not  exempt 
from  serving,  who  are  in  the  possession  of  their  natural 
faculties,  and  not  infirm  or  decrepit,  of  fair  character  and 
approved  integrity,  and  of  sound  judgment. 

HliitoiT>  Enacted  March  11,  1872;  amended  April  1,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  46;  March  7,  1881.  Stats,  and 
Amdts.  1881,  p.  70;  March  23,  1893,  Stats,  and  Amdts.  1893.  p. 
298;  May  25.  1915,  Stats,  and  Amdts.  1915,  p.  826.  In  elleet 
August  8,  1915. 

§206.  LISTS  TO  CONTAIN  HOW  MANY  NAMES. 
The  lists  of  jurors,  to  be  made  as  provided  in  the  preceding 
section,  shall  contain  the  number  of  persons  which  shall  have 
been  designated  by  the  court  in  its  order.  The  names  for 
such  lists  shall  be  selected  from  the  different  wards  or  town- 
ships of  the  respective  counties  in  proportion  to  the  number 
of  inhabitants  therein,  as  nearly  as  the  same  can  be  esti- 
mated by  the  persons  making  said  lists;  and  said  lists  shall 
be  kept  separate  and  distinct  one  from  the  other. 

Hiatoryi  Enacted  March  11,  1872;  amended  April  3,  1876, 
Code  Amdts.  1875-6,  p.  87;  April  1,  1880.  Code  Amdts.  1S80  (C.  C. 
P.  pt),  p.  46;  March  7,  1881,  Stats,  and  Amdts.  1881,  p.   71. 
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§207.     [Repealed.] 

Hlmtoryt    Enacted  March  11,  1872;  repealed  April  3.  1S76,  Code 
Amdts.  1875-6,  p.  87. 


§  208,  LIST  TO  BE  PLACED  WITH  CLERK.  A  certi- 
fied list  of  the  persons  selected  to  serve  as  trial  jurors  shall 
at  once  be  placed  in  the  possession  of  and  filed  with  the 
clerk  of  the  superior  court. 

Hlat4n7t  Enacted  March  11,  1872;  amended  April  1,  1880* 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  46;  March  7,  1881,  Stats,  and 
Amdts.  1881,  p.  70;  March  23,  1893,  Stats,  and  Amdts.  1893,  p.  298. 


§209.  DUTY  OF  CLERK;  JURY  BOXES.  On  receiv- 
ing such  lists  the  county  clerk  shall  file  the  same  in  his  of!ice, 
and  write  down  the  names  contained  thereon  on  separate 
pieces  of  paper,  of  the  same  size  and  appearance,  and  fold 
each  piece  so  as  to  conceal  the  name  thereon.  He  shall  de- 
posit the  pieces  of  paper  having  on  them  the  names  of  the 
persons  selected  to  serve  as  grand  jurors  in  a  box  to  be 
called  the  "grand  jury  box,"  and  those  having  on  them  the 
names  of  the  persons  selected  to  serve  as  trial  jurors  in  a 
box  to  be  called  the  "trial  jury  box." 

Htstoryi      Enacted   March    11,    1872;  amended    April    3,  1876, 

Code   Amdts.    1875-6,    p.    87;    April    1,  1880,    Code    Amdts.  1880 

(C.   C.   P.    pt.)«   p.    47;   March    7,   1881,  Stats,   and   Amdts.  1881, 
p.  72. 


§210.  REGULAR  JURORS  TO  SERVE  ONE  YEAR. 

The  persons  whose  names  are  so  returned  shall  be  known 
as  regular  jurors,  and  shall  serve  for  one  year  and  until  other 
persons  are  selected  and  returned. 

Hlstorrt      Enacted   March    11,    1872;    amended   April    1,    1880, 
Code  Amdts.  1880   (C.  C.  P.  pt),  p.  47. 
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§211.    JURORS  TO  BE  DRAWN  FROM  BOXES.    The 

names  of  persons  drawn  for  grand  jurors  shall  be  drawn 
from  the  "grand  jury  box,"  and  the  names  of  persons  for 
trial  jurors  shall  be  drawn  from  the  "trial  jury  box*';  and  if, 
at  the  end  of  the  year,  there  shall  be  the  names  of  persons  in 
either  of  the  said  jury  boxes  who  may  not  have  been  drawn 
during  the  year  to  serve,  and  have  not  served  as  jurors,  the 
names  of  such  persons  may  be  placed  on  the  list  of  jurors 
drawn  for  the  succeeding  year. 

History  I  Enacted  April  3,  1876,  Code  Amdts.  1875-6,  p.  87; 
amended  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  P-  47; 
March  7,  1881,  Stats,  and  Amdts.  1881,  p.  72. 


104 


ch.I,art.IV.]  DRAWING  JURORS.  §§  214,215 


ARTICLE  IV. 

I  OF  DRAWING  JURORS  FOR  COURTS  OF  RECORD. 

I       I  214.     Order  of  judse  or'  Judges  for  drawing  of  Jury. 
S  215.     SherifC  to  be  notified. 

i  216.     Sheriff  and  Judge  to  witness  drawing.   [No  section  pro- 
vided.] 

8  217.     Drawing,  when  to  be  adjourned.     [No  section  provided.] 

9  218.    Adjourned  drawing  to  proceed,  when.     [No  section  pro- 

vided.] 

8  219.     Drawing,  how  conducted. 

i  220.     Preservation  of  ballots  drawn. 

i  221.     Copy  of  list  to  be  furnished  by  clerk,  when.     [No  sec- 
tion provided.] 

§  214.  ORDER  OF  JUDGE  OR  JUDGES  FOR  DRAW- 
ING  OF  JURY.  Whenever  the  business  of  the  superior 
court  shall  require  the  attendance  of  a  trial  jury  for  the  trial 
of  criminal  cases,  or  where  a  trial  jury  shall  have  been  de- 
manded in  any  cause  or  causes  at  issue  in  said  court,  and  no 
jury  is  in  attendance,  the  court  may  make  an  order  directing 
a  trial  jury  to  be  drawn,  and  summoned  to  attend  before  said 
court.  Such  order  shall  specify  the  number  of  jurors  to  be 
drawn,  and  the  time  at  which  the  jurors  are  required  to  at- 
tend. And  the  court  may  direct  that  such  causes,  either 
criminal  or  civil,  in  which  a  jury  may  be  required,  or  io 
which  a  jury  may  have  been  demanded,  be  continued,  and 
fixed  for  trial  when  a  jury  shall  be  in  attendance. 

HiBtoryt  Bnacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  287;  April  8,  1876,  Code  Amdts.  1875-6,  p. 
88;  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt),  p.  47. 

§215.     SHERIFF     TO     BE     NOTIFIED.     Immediately 
*    upon  the  order  mentioned  in  the    preceding    section    being 
made,  the  clerk  shall,  in  the  presence  of  the  court,  proceed 
to  draw  the  jurors  from  the  "trial  jury  box." 
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Hlatoryi  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4.  p.  287;  April  1,  1880,  Code  Amdts.  1880  (C. 
C.  P.  pt.),  p.  47;  March  7,  1881.  Stats,  and  Amdts.  1881,  p.  72. 

§  216.  SHERIFF  AND  JUDGE  TO  WITNESS  DRAW- 
ING.    [No  section  provided.] 

§  217.    DRAWING,  WHEN  TO  BE  ADJOURNED.     [No 

section  provided.] 

§il8.  ADJOURNED  DRAWING  TO  PROCEED, 
WHEN.     [No  section  provided.] 

Hliitoryi  The  above  three  sections  were  each  enacted  March 
11,  1872;  this  "part"  was  amended  and  a  new  "part"  substituted 
therefor  by  Act  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.). 
p.  21.  In  the  analysis  to  article  IV  of  chapter  I  of  title  III  of 
the  substituted  '*part"  head-lines  are  ?lven  as  above  for  the 
three  foregoing:  section  numbers,  but  corresponding  sections, 
apparently,  were  not  provided;  these  sections  are,  therefore, 
thought  to  have  been  repealed  by  Implication,  even  though  their 
omission  may  have  been  an  oversight — unless  It  was  the  over- 
sight of  a  copyist. 


§219.  DRAWING,  HOW  CONDUCTED.  The  clerk 
must  conduct  said  drawing  as  follows: 

1.  He  must  shake  the  box  containing  the  names  of  the 
trial  jurors  so  as  to  mix  the  slips  of  paper  upon  which  such 
names  are  written  as  well  as  possible;  he  must  then  draw 
from  said  box  as  many  slips  of  paper  as  are  ordered  by  the 
court. 

2.  A  minute  of  the  drawing  shall  be  entered  in  the  min- 
utes of  the  court,  which  must  show  the  name  on  each  slip  of 
paper  so  drawn  from  said  jury  box. 

3.  If  the  name  of  any  person  is  drawn  from  said, box  who 
is  deceased  or  insane,  or  who  may  have  permanently  re- 
moved from  the  county,  or  who  is  exempt  from  jury  service, 
and  the  fact  shall  be  made  to  appear  to  the  satisfaction  of 
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the  court,  the  name  of  such  person  shall  be  omitted  from 
the  list,  and  the  slip  of  paper  having  such  name  on  it  shall  be 
destroyed  and  another  juror  drawn  in  his  place,  and  the  fact 
shall  be  entered  upon  the  minutes  of  the  court.  The  same 
proceeding  shall  be  had  as  often  as  may  be  necessary,  until 
the  whole  number  of  jurors  required  be  drawn. 


After  the  drawing  shall  be  completed,  the  clerk  shall  make 
a  copy  of  the  list  of  names  of  the  persons  so  drawn,  and 
certify  the  same.  In  his  certificate  he  shall  state  the  date  of 
the  order  and  of  the  drawing,  and  the  number  of  the  jurors 
drawn,  and  the  time  when  and  the  place  where  such  jurors 
are  required  to  appear.  Such  certificate  and  list  shall  be  de- 
livered to  the  sheriff  for  service. 

Uimtorjt  Enacted  March  11,  1872;  amended  April  1,  1880,  Code 
Amdts.  1880  (C.  C.  P.  pt),  pp.  47-48;  March  7,  1881,  Stats,  and 
Amdt9.  1881.  p.  72. 


§220.    PRESERVATION     OF     BALLOTS     DRAWN. 

After  a  drawing  of  persons  to  serve  as  jurors,  the  clerk 
shall  preserve  the  ballots  drawn,  and  at  the  close  of  the  ses- 
sion or  sessions  for  which  the  drawing  was  had,  he  shall  re- 
place in  the  proper  box  from  which  they  were  taken  all  bal- 
lots which  have  on  them  the  names  of  persons,  who  did  not 
serve  as  jurors  for  the  session  or  sessions  aforesaid,  and 
who  are  not  exempt  or  incompetent. 

Hlivtom  Enacted  March  11,  1872;  amended  April  3,  1876,  Code 
Aindts.  1875-6,  p.  88;  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt).  p.  48. 


§221.    COPY    OF    LIST    TO    BE    FURNISHED    BY 
CLERK,  WHEN.     [No  section  provided.] 

nimtoryt    See  "history"  to  9111 6- 119  supra. 
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ARTICLE  V. 

OP  SUMMONING  JURORS  FOR  COURTS  OP  RECORD. 

I  225.  Sheriff  to  summon  Jurors,  how. 

I  226.  Of  drawing^  and  summoningr  Jurors  to  attend  forthwith. 

S  227.  Of  summoning  Jurors  to  complete  a  panel. 

8  228.  Compensation   of  elisor. 

§  225.    SHERIFF  TO  SUMMON  JURORS,  HOW.    The 

sheriff,  as  soon  as  he  receives  the  list  or  lists  of  jurors  drawn, 
shall  summon  the  persons  named  therein  to  attend  the  court 
at  the  opening  of  the  regular  session  thereof,  or  at  such  ses- 
sion  or  time  as  the  court  may  order,  by  giving  personal  no- 
tice to  that  effect  to  each  of  them,  or  by  leaving  a  written 
notice  to  that  effect  at  his  place  of  residence,  with  some  per- 
son of  proper  age,  or  by  mailing  such  notice  by  registered 
mail,  and  shall  return  the  list  to  the  court  at  the  opening  of 
the  regular  session  thereof,  or  at  such  session  or  time  as  the 
jurors  may  be  ordered  to  attend,  specifying  the  names  of 
those  who  were  summoned,  and  the  manner  in  which  each 
person  was  notified. 

Hliitoryi  Enacted  March  11*  1872;  amended  April  15,  1880^ 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  48;  May  28,  1915,  Stats,  and 
Amdts.  1915,  p.  931.     In  effect  August  8,  1915. 

§226.  OF  DRAWING  AND  SUMMONING  JURORS 
TO  ATTEND  FORTHWITH.  Whenever  jurors  are  not 
drawn  or  summoned  to  attend  any  court  of  record  or  session 
thereof,  or  a  sufficient  number  of  jurors  fail  to  appear,  such 
court  may  order  a  sufficient  number  to  be  forthwith  drawn 
and  summoned  to  attend  the  court,  or  it  may,  by  an  order 
entered  in  its  minutes,  direct  the  sheriff,  or  an  elisor  chosen 
by  the  court,  forthwith  to  summon  so  many  good  and  law- 
ful men  of  the  county,  or  city  and  county,  to  serve  as  jurors, 
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as  may  be  required,  and  in  either  case  such  jurors  must  be 
summoned  in  the  manner  provided  in  the  preceding  section. 


t  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.  1878-4.  p.  288;  April  1.  1880,  Code  Amdts.  1880 
(C.    C   F.  pt),  p.   48. 

§  227.  OF  SUMMONING  JURORS  TO  COMPLETE  A 
PANEL.  When  there  are  not  competent  jurors  enough 
present  to  form  a  panel  the  court  may  direct  the  sheriff,  or 
an  elisor  chosen  by  the  court,  to  summon  a  sufficient  num- 
ber of  persons  having  the  qualifications  of  jurors  to  complete 
the  panel  from  the  body  of  the  county,  or  city  and  county, 
and  not  from  the  bystanders;  and  the  sheriff  or  elisor  shall 
summon  the  number  so  ordered  accordingly  and  return  the 
names  to  the  court. 

Htotorys  Enacted  March  11,  1872;  amended  March  24.  1874. 
Code  Amdts.  1878-4.  p.  288;  April  1,  1880,  Code  Amdts.  1880 
(C.  C  P.  pt),  pp.  48-49. 

§228.  COMPENSATION  OF  ELISOR.  An  elisor  who 
shall,  by  order  of  a  court  of  record,  summon  persons  to 
serve  as  jurors,  shall  be  entitled  to  a  reasonable  compensa- 
tion for  his  services,  which  must  be  fixed  by  the  court  and 
paid  out  .of  the  county  or  city  and  county  treasury,  and  out 
of  the  general  fund  thereof. 

Hliitarrt  Enacted  April  3,  1876,  Code  Amdts.  1875-6,  p.  88; 
amended  April  1,   1880,  Code  Amdts.  1880   (C.  C.  P.  pt),  p.   49. 
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ARTICLE  VI. 

OF  SUMMONING  JURORS  FOR  COURTS  NOT  OF  RECORD. 

S  230.     Jurors  for  justices'  or  police  courts. 
9  231.     How  to  be  summoned. 
8  232.     Officer's  return. 

§230.  JURORS  FOR  JUSTICES'  OR  POLICE 
COURTS.  When  jurors  are  required  in  any  of  the  justices' 
courts,  or  in  any  police  or  other  inferior  court,  they  shall, 
upon  order  of  the  justice,  or  any  one  of  the  justices  where 
there  is  more  than  one,  or  of  the  judge  thereof,  be  sum- 
moned by  the  sheriff,  constable,  marshal,  or  policeman  of 
the  jurisdiction. 

Hlatoryi  Enacted  March  11,  1872;  amended  April  1,  1880» 
Code  Amdts.  1880  (C.  C.  P.  pt),  p.  49;  amended  March  19,  1907. 
Stats,  and  Amdts.  1907,  p.  680,  Kerr's  Stats,  and  Amdts.  1906-7, 
p.  434. 

§  231.  HOW  TO  BE  SUMMONED.  Such  jurors  must  be 
summoned  from  the  persons  competent  to  serve  as  jurors, 
residents  of  the  city  and  county,  township,  city,  or  town  in 
which  such  court  has  jurisdiction,  by  notifying  them  orally 
that  they  are  summoned,  and  of  the  time  and  place  at  which 
their  attendance  is  required. 

HUtoryi  Enacted  March  11,  1872;  amended  April  1,  1880, 
Code  Amdts.  1880   (C.  C.  P.  pt.),  p.  49. 

§232.  OFFICER'S  RETURN.  The  officer  summoning 
such  jurors  shall,  at  the  time  fixed  in  the  order  for  their  ap- 
pearance, return  it  to  the  court  with  a  list  of  the  persons 
summoned  indorsed  thereon. 

HfaitoTTi  Enacted  March  11,  1872;  amended  April  1,  1880. 
Code  Amdts.   1880    (C.  C.  P.  pt.),  p.   49. 
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ARTICLE  VII. 

OF  SUMMONING  JURIES  OF  INQUEST. 
S  235.     How  to  be  summoned. 

§235.  HOW  TO  BE  SUMMONED.  Juries  of  inquest 
shall  be  summoned  by  the  officer  before  whom  the  proceed- 
ings in  which  they  are  to  sit  are  to  be  had,  or  by  any  sheriff, 
constable,  or  policeman,  from  the  persons  competent  to  serve 
as  jurors,  resident  of  the  county,  or  city  and  county,  by  no- 
tifying them  orally  that  they  are  so  summoned,  and  of  the 
time  and  place  at  which  their  attendance  is  required. 

HUitorys  Enacted  March  11,  1872;  amended  April  1,  1880,  Code 
AmdtB.    1880    (C.  C.   P.  pt.),  p.   49. 


ARTICLE  VIII. 

OBEDIENCE  TO  SUMMONS,  HOW  ENFORCED. 
S  238.     Attachment  and  fine. 

§238.  ATTACHMENT  AND  FINE.  Any  juror  sum- 
moned, who  wilfully  and  without  reasonable  excuse  fails  to 
attend,  may  be  attached  and  compelled  to  attend;  and  the 
court  may  also  impose  a  fine  not  exceeding  fifty  dollars,  upon 
which  execution  may  issue.  If  the  juror  was  not  personally 
served,  the  fine  must  not  be  imposed  until  upon  an  order  to 
show  cause  an  opportunity  has  been  offered  the  juror  to  be 
heard. 

Blstof7<  Enacted  March  11,  1872;  amended  April  1,  1880,  Code 
Amdts.  1880  (C.  C.  P.  pt.),  pp.  49-60. 
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ARTICLE  IX. 

OF  IMPANELING  GRAND  JURIES. 

S  241.     Grand  Jury,  when  and  how  to  be  impaneled. 

S  242.     How  constituted. 

9  243.     Manner  of  impaneling:  prescribed  in  Penal  Code. 

§  241.  GRAND  JURY,  WHEN  AND  HOW  TO  BE  IM- 
PANELED. Every  superior  court,  whenever  in  the  opinion 
of  the  court  the  public  interest  requires  it,  must  make  and 
file  with  the  county  clerk,  an  order  directing  a  jury  to  be 
drawn,  and  designate  the  number,  which,  in  case  of  a  grand 
jury,  shall  not  be  less  than  twenty-five  nor  more  than  thirty. 
In  all  counties  there  shall  be  at  least  one  grand  jury  drawn 
and  impaneled  in  each  year.  Such  order  must  designate  the 
time  at  which  the  drawing  will  take  place.  The  names  of 
such  jurors  shall  be  drawn,  the  list  of  names  certified  and 
summoned,  as  provided  for  drawing  and  summoning  trial 
jurors;  and  the  names  of  any  persons  drawn,  who  may  not 
be  impaneled  upon  the  grand  jury,  may  be  again  placed  in 
the  grand  jury  box. 

Hlatoryi  Enacted  March  11,  1872;  amended  April  1,  1880,  Code 
Amdts.  1880  (C.  C.  P.  pt.),  p.  50;  March  7,  1881,  Stats,  and 
Amdts.  1881,  p.  71;  by  Code  CommlsBion,  Act  March  8,  1901, 
State,  and  Amdts.  1900-1,  p.  122,  held  unconstitutional,  see  his- 
tory, I  6  ante;  March  18,  190*6.  Stats,  and  Amdts.  1905.  p.  139. 


§242.  HOW  CONSTITUTED.  When,  of  the  persons 
summoned  as  grand  jurors  and  not  excused,  nineteen  are 
present,  they  shall  constitute  the  grand  jury.  If  more  than 
nineteen  of  such  persons  are  present,  the  clerk  shall  write 
their  names  on  separate  ballots,  which  he  must  fold  so  that 
the  names  cannot  be  seen,  place  them  in  a  box,  and  draw 
out  nineteen  of  them,  and  the  persons  whose  names  are  on 
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the  ballots  so  drawn  shall  constitute  the  grand  jury.  If  less 
than  nineteen  of  such  persons  are  present,  the  panel  may  be 
filled  as  provided  in  section  two  hundred  and  twenty-six  of 
this  code.  And  whenever,  of  the  persons  summoned  to  com- 
plete a  grand  jury,  more  shall  attend  than  are  required,  the 
requisite  number  shall  be  obtained  by  writing  the  names  of 
those  summoned  and  not  excused  on  ballots,  depositing  them 
in  a  box,  and  drawing  as  above  provided. 


t  Enacted  March  IX,  1S72;  amended  April  3,  1876, 
Code  Amdts.  1875-6,  p.  88;  April  1,  1880,  Code  Amdts.  1880  (C. 
C.   P.  pt.),  p.  50. 

§  243.  MANNER  OF  IMPANELING  PRESCRIBED  IN 
PENAL  CODE.  Thereafter  such  proceedings  shall  be  had 
in  impaneling  the  grand  jury  as  are  prescribed  in  part  two 
of  the  Penal  Code. 

MimtotTt  Enacted  March  11,  187*2;  amended  April  1,  1880,  Code 
AmdtB.    1880    (C.  C.  P.  pt.),  p.   50. 
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ARTICLE  X. 

OF    IMPANELING   TRIAL   JURIES   IN   COURTS   OF   RECORD. 

S  246.     Clerk  to  call  list  of  Jurors  summoned. 
S  247.     Manner  of  impaneling  prescribed  in  part  two. 
S  248.     In   counties    having   two   or   more   Judges,   separate   and 
common  panels. 

§246.  CLERK  TO  CALL  LIST  OF  JURORS  Sl^M- 
MONED.  At  the  opening  of  court  on  the  day  trial  jurors 
have  been  summoned  to  appear,  the  clerk  shall  call  the  names 
of  those  summoned,  and  the  court  may  then  hear  the  excuses 
of  jurors  summoned.  The  clerk  shall  then  write  the  names 
of  the  jurors  present  and  not  excused  upon  separate  slips  or 
ballots  of  paper,  and  fold  such  slips  so  that  the  names  are 
concealed,  and  there,  in  the  presence  of  the  court,  deposit  the 
slips  or  ballots  in  a  box,  which  must  be  kept  sealed  or  locked 
until  ordered  by  the  court  to  be  opened. 

HUtoryt  Enacted  March  11,  1872;  amended  April  1.  1880,  Code 
Amdts.  1880   (C.  C  P.  pt.),  p.  50. 

§  247.  MANNER  OF  IMPANELING  PRESCRIBED  IN 
PART  TWO.  Whenever  thereafter  a  civil  action  is  called 
by  the  court  for  trial,  and  a  jury  is  required,  such  proceed- 
ings shall  be  had  in  impaneling  the  trial  jury  as  are  pre- 
scribed in  part  two  of  this  code.  If  the  action  be  a  criminal 
one,  the  jury  shall  be  impaneled  as  prescribed  in',  the  Penal 
Code. 

nimtorjt  Enacted  March  11,  1872;  amended  April  1,  1880,  Code 
Amdts.  1880   (C.  C.  P.  pt.),  p.  51. 

§248.  IN  COUNTIES  HAVING  TWO  OR  MOR£ 
JUDGES,  SEPARATE  AND  COMMON  PANELS.    In  any 

county  having  two  or  more  judges  of  the  superior  court,  a 
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separate  panel  of  jurors  may  be  drawn,  summoned  and  im- 
paneled for  each  judge,  or  one  panel  may  be  drawn,  sum- 
moned and  impaneled  by  any  one  of  the  judges  for  use  in  the 
trial  of  cases  before  any  two  or  more  of  the  judges,  as  occa- 
sion may  require.  In  such  counties,  when  a  panel  of  jurors 
is  in  attendance  for  service  before  one  or  more  of  the  judges, 
whether  impaneled  for  common  use  oi'  not,  the  whole  or  any 
number  of  the  jurors  from  such  panel  may  be  required  to 
attend  and  serve  in  the  trial  of  cases,  or  to  complete  a  panel, 
or  jury,  before  any  other  of  the  judges.  If  one  of  the  judges 
has  a  separate  panel  of  jurors,  no  part  thereof  shall,  without 
his  consent,  be  taken  to  serve  before  another  judge. 

History:     Enacted  March  19,  1907,  Stats,  and  Amdts.  1907,  p. 
680.  Kerr's   Stats,  and  Amdts.   1906-7,  p.   434. 
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ARTICLE  XI. 

OF     IMPANELING    TRIAL    JURIES    IN    COURTS    NOT    OF 

RECORD. 

9  250.     Proceedings   In   formingr  Jury. 
9  251.     Manner  of  impaneling. 

§250.    PROCEEDINGS  IN  FORMING  JURY.     At  the 

time  appointed  for  a  jury  trial  in  justices',  police,  or  other  in- 
ferior courts,  the  list  of  jurors  summoned  must  be  called,  and 
the  names  of  those  attending  and  not  excused  must  be  writ- 
ten upon  separate  slips  of  paper,  folded  so  as  to  conceal  the 
names,  and  placed  in  a  box,  from  which  the  trial  jury  must 
be  drawn. 

Hlatoryt  Enacted  March  11«  187>2;  amended  April  1,  1880,  Code 
Amdts.   1880    (C.  C.  P.  pt.),  p.  61. 

§  251.  MANNER  OF  IMPANELING.  Thereafter,  if  the 
action  is  a  criminal  one,  the  jury  must  be  impaneled  as  pro- 
vided in  the  Penal  Code;  if  a  civil  one,  as  provided  in  part 
two  of  this  code. 

Hlatoryi  Enacted  March  11«  1872;  amended  April  1,  1880,  Code 
Amdts.   1880    (C.  C.  P.  pt.),  p.   51. 


ARTICLE  XXL 

OF   IMPANELING   JURIES   OF  INQUEST. 
§  254.     Manner  of  impaneling* 

§254.  MANNER  OF  IMPANELING.  The  manner  of 
impaneling  juries  of  inquest  is  prescribed  in  the  provisions 
of  the  different  codes  relating  to  such  inquests. 

HUtoiTt  Enacted  March  11,  1872;  amended  April  1,  1880,  Code 
Amdts.  1880  (C.  C.  P.  pt),  p.  51. 
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CHAPTER  II. 

COURT  COMMISSIONBRS. 

I  258.     Appointment  and  qualifications. 
9  259.     Powers  of  court  commissioners. 

§258.    APPOINTMENT      AND      QUALIFICATIONS. 

The  superior  court  of  every  city  and  county  in  the  state  may 
appoint  six  commissioners,  to  be  designated  each  as  "court 
commissioner"  of  such  city  and  county;  and  the  superior 
court  of  every  other  county  in  the  state  may  appoint  one 
commissioner,  to  be  designated  as  "court  commissioner"  of 
such  county.  Such  commissioners  shall  be  citizens  of  the 
United  States,  and  residents  of  the  city  and  county,  or  county, 
in  which  they  are  appointed,  and  hold  offices  during  the  pleas- 
ure of  the  courts  appointing  them. 

HUtoryt    Enacted  March  11,  187'2;  amended  April  1,  1880/  Code 
Amdts.   1880   <C.  C.  P.  pt.),  p.  61. 


§  259.  POWERS  OF  COURT  COMMISSIONERS.  Ev- 
ery court  commissioner  shall  have  power: ' 

1.  To  hear  and  determine  ex  parte  motions  for  orders  and 
writs,  except  orders  or  writs  of  injunction  in  the  superior 
court  of  the  county,  or  city  and  county,  for  which  he  is  ap- 
pointed; provided,  that  he  shall  have  power  to  hear  and 
determine  such  motions  only  in  the  absence  or  inability  to 
act  of  the  judge  or  judges  of  the  superior  court  of  the  county, 
or  city  and  county; 

2.  To  take  proof  and  report  his  conclusions  thereon  as  to 
any  matter  of  fact  other  than  an  issue  of  fact  raised  by  the 
pleadings,  upon  which  information  is  required  by  the  court; 
but  any  party  to  the  proceedings  may  except  to  such  report 
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within  five  days  after  written  notice  that  the  same  has  been 
filed,  and  may  argue  his  exceptions  before  the  court  on  giv- 
ing notice  of  motion  for  that  purpose; 

3.  To  take  and  approve  bonds  and  undertakings  whenever 
the  same  may  be  required  in  actions  or  proceedings  in  such 
superior  courts,  and  to  examine  the  sureties  thereon  when  an 
exception  has  been  taken  to  their  sufficiency,  and  to  adminis- 
ter oaths  and  affirmations,  and  take  affidavits  and  depositions 
in  any  action  or  proceeding  in  any  of  the  courts  of  this  state, 
or  in  any  matter  or  proceeding  whatever,  and  to  take  ac- 
knowledgments and  proof  of  deeds,  mortgages,  and  other 
instruments  requiring  proof  or  acknowledgment  for  any 
purpose  under  the  laws  of  this  state; 

4.  To  charge  and  collect  the  same  fees  for  the  perform- 
ance of  official  acts  as  are  now  or  may  hereafter  be  allowed 
by  law  to  notaries  public  in  this  state  for  like  services;  pro- 
vided, that  this  subdivision  shall  not  apply  to  any  services  of 
such  commissioner,  the  compensation  for  which  is  expressly 
fixed  by  law; 

5.  To  provide  an  official  seal  upon  which  must  be  engraved 
the  words  "court  commissioner"  and  the  name  of  the  county, 
or  city  and  county,  in  which  said  commissioner  resides; 

6.  To  authenticate  with  his  official  seal  his  official  acts. 

HUtoryx  Enacted  March  11,  1872;  amended  March  9,  1878, 
Code  Amdts.  1877-8,  p.  98;  April  1,  1880,  Code  Amdts.  1880  (C. 
C  P.  pt),  pp.   51-52. 
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TITLE  IV. 

MINISTERIAL  OFFICERS  OF  COURTS  OF  JUSTICE. 

Chapter  I.     Of  Ministerial  Officers  Generally,  §  262. 

II.     Secretaries  and  Bailiffs  of  the  Supreme   Court, 

§§  265.  266. 
III.     Phonographic   Reporters,  §§268-27 4b. 

CHAPTER  I. 

OF    MINISTERIAL    OFFICERS    GENERALLY. 
S  262.     Election,    powers,    and    duties,    where    prescribed. 

§  262.  ELECTION,  POWERS  AND  DUTIES,  WHERE 
PRESCRIBED.  The  modes  and  times  of  election,  terms, 
powers,  and  duties  of  the  attorney-general,  clerk  of  the  su- 
preme court,  reporter  of  the  decisions  of  the  supreme  court, 
clerks,  sheriffs,  and  coroners,  are  prescribed  in  the  Political 
and  Penal  Codes. 

History t  Enacted  March  11,  1872;  amended  April  1,  1880,  Code 
Amdts.  1880   (C.  C.  P.  pt.),  p.  52. 


CHAPTER  II. 
SECRETARIES   AND    BAILIFFS   OF   THE    SUPREME   COURT. 

S  2S5.     Appointment. 

S  266.     Tenure  of  office,  and  duties. 

§265.  APPOINTMENT.  The  justices  of  the  supreme 
court  may  appoint  two  secretaries  and  two  bailiffs,  who  shall 
be  citizens  of  the  United  States  and  of  this  state. 

HivteiTt  Enacted  March  11,  1872;  amended  April  1,  1880,  Code 
Amdts.  1880*  (C.  C.  P.  pt.),  p.  53. 
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§  266.  TENURE  OF  OFFICE,  AND  DUTIES.  The  sec- 
retaries and  bailiffs  shall  hold  their  offices  at  the  pleasure 
of  the  justices,  and  shall  perform  such  duties  as  may  be  re- 
quired of  them  by  the  court  or  any  justice  thereof. 

HUtoryt  Enacted  March  11«  1872;  amended  April  1,  1880,  Code 
Amdts.   1880   (C.  C.  P.  pt.),  p.  63. 
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CHAPTER  III. 

PHONOGRAPHIC   REPORTERS. 

9  26S.  Phonoirraphlc  reporters  for  supreme  court,  where  pro- 
vided for. 

5  269.  Phonographic  reporters  tor  superior  courts,  their  ap- 
pointment, and  duties. 

9  270.     Qualiflcations  and  test  of  competency.  • 

9  271.     Attention  to  duties,  reporters  pro  tempore. 

9  272.     Oath  of  office. 

9  273.     Reports  prima  facie  correct  statements. 

9  274.     Fees  of  official  reporters. 

9  274a.  Matter  to  be  taken  down  in  shorthand. 

9  274b.  Reporter's  fees  for  transcribing. 


§268.  PHONOGRAPHIC  REPORTERS  FOR  SU- 
PREME COURT,  WHERE  PROVIDED  FOR.  Phono- 
graphic reporters  for  the  supreme  court  are  provided  for  in 
part  three  of  the  Political  Code. 

History:  Enacted  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  53. 

§269.  PHONOGRAPHIC  REPORTERS  FOR  SUPE- 
RIOR COURTS,  THEIR  APPOINTMENT,  AND  DUTIES. 

The  judge  or  judges  of  any  superior  court  in  the  state  may 
appoint  a  competent  phonographic  reporter,  or  as  many  such 
reporters  as  there  are  judges,  to  be  known  as  official  reporter 
or  reporters  of  such  court,  and  to  hold  office  during  the  pleas- 
ure of  the  judge  or  judges  appointing  them.  Such  reporter,  or 
any  one  of  them,  where  there  are  two  or  more,  must,  at  the 
request  of  either  party,  or  of  the  court  in  a  civil  action  or  pro- 
ceeding, and  on  the  order  of  the  court,  the  district  attorney, 
or  the  attorney  for  defendant  in  a  criminal  action  or  proceed- 
ings, take  down  in  shorthand  all  the  testimony,  the  objections 
made,  the  rulings  of  the  court,  the  exceptions  taken,  all  ar- 
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raignmentSy  pleas  and  sentences  of  defendants  in  criminal 
cases,  the  arguments  of  the  prosecuting  attorney  to  the  jury, 
and  all  statements  and  remarks  made  and  oral  instructions 
given  by  the  judge;  and  if  directed  by  the  court,  or  requested 
by  either  party,  must,  within  such  reasonable  time  after  the 
trial  of  such  case  as  the  court  may  designate,  write  out  the 
same,  or  such  specific  portions  thereof  as  may  be  requested, 
in  plain  and  legible  longhand,  or  by  typewriter,  or  other 
printing  machine,  and  certify  to  the  same  as  being  correctly 
reported  and  transcribed,  and  when  directed  by  the  court,  file 
the  same  with  the  clerk  of  the  court. 

Hlatoipri  Enacted  March  11.  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  288;  April  1,  1880,  Code  Aindts.  1880  (C. 
C.  P.  pt.).  p.  53;  by  Code  Commission,  Act  March  8,  1901.  Stats, 
and  Amdts.  1900-1,  p.  122,  held  unconstitutional,  see  history,  9  5 
ante;  March  19,  1903,  Stats,  and  Amdts.  1903,  p.  234. 


§270.  QUALIFICATIONS  AND  TEST  OF  COMPE- 
TENCY. No  person  shall  be  appointed  to  the  position  of  of- 
ficial reporter  of  any  court  in  this  state,  except  upon  satis- 
factory evidence  of  good  moral  character,  and  without  first 
being  examined  as  to  his  competency  by  at  least  three  mem- 
bers of  the  bar  practicing  in  said  court,  such  members  to  be 
designated  by  the  judge  or  judges  of  said  court.  The  com- 
mittee of  members  of  the  bar  so  designated  shall,  upon  the 
request  of  the  judge  or  judges  of  said  court,  examine  any  per- 
son as  to  his  qualifications  whom  said  judge  or  judges  may 
wish  to  appoint  as  official  reporter;  and  no  person  shall  be  ap- 
pointed to  such  position  upon  whose  qualifications  such  com- 
mittee shall  not  have  reported  favorably.  The  test  of  compe- 
tency before  such  committee  shall  be  as  follows:  the  party 
examined  must  write  in  the  presence  of  said  committee  at 
the  rate  of  at  least  one  hundred  and  fifty  words  per  minute, 
for  five  consecutive  minutes,  upon  matter  not  previously 
written  by  or  known  to  him,  immediately  read  the  same  back 
to   the  committee,  and   transcribe   the   same  into   longhand 
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writing,  plainly  and  with  accuracy.  If  he  pass  such  test 
satisfactorily,  the  committee  shall  furnish  him  with  a  writ- 
ten certificate  of  that  fact,  signed  by  at  least  a  majority  of 
the  members  of  the  committee,  which  certificate  shall  be 
filed  among  the  records  of  the  court.  No  official  reporter 
of  any  court  or  official  reporter  pro  tempore  shall  be  com- 
petent to  act  as  official  reporter  in  any  court  of  the  state 
who  shall  have  failed  and  neglected  to  transcribe  any  notes 
in  a  criminal  proceeding  or  action  on  appeal  and  which 
notes  are  required  by  law  to  be  transcribed  until  he  shall 
have  fully  completed  and  filed  all  transcription  of  his  notes 
in  any  criminal  case  on  appeal  required  by  law  to  be  by  him 
transcribed. 

Hlstorxi  Enacted  March  11,  1872;  amended  March  30,  1874, 
Code  Amdts.  1873-4.  p.  400;  April  1,  1880,  Code  Amdts.  1880  (C. 
C.  P.  pt.).  p.  53;  April  22,  19&9,  Stats,  and  Amdts.  1909,  p.  1082. 

§  271.  ATTENTION  TO  DUTIES,  REPORTERS  PRO 
TEMPORE.  The  official  reporter  of  any  superior  court  shall 
attend  to  the  duties  of  his  office  in  person,  except  when  ex- 
cused for  good  and  sufficient  reason  by  order  of  the  court, 
which  order  shall  be  entered  upon  the  minutes  of  the  court. 
Employment  in  his  professional  capacity  elsewhere  shall  not 
be  deemed  a  good  and  sufficient^  reason  for  such  excuse. 
When  the  official  reporter  of  any  court  has  been  excused 
in  the  manner  provided  in  this  section,  the  court  may  ap- 
point an  official  reporter  pro  tempore,  who  shall  perform  the 
same  duties  and  receive  the  same  compensation  during  the 
term  of  his  employment  as  the  official  reporter. 

Mlmtmrjt  Enacted  March  11,  1872;  amended  March  30,  1874, 
Code  Amdts.  1873-4,  p.  400*;  April  1,  1880  (C.  C.  P.  pt.),  p.  54. 

§  272.  OATH  OP  OFFICE.  The  official  reporter  of  any 
court,  or  official  reporter  pro  tempore,  shall,  before  entering 
upon  the  duties  of  his  office,  take  and  subscribe  the  constitu- 
tional oath  of  office. 

HIstorjrt  Enacted  March  30,  1874,  Code  Amdts.  1873-4,  p. 
401:  amended  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  54. 
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§273.    REPORTS  PRIMA  FACIE  CORRECT  STATE- 

MENTS.  The  report  of  the  official  reporter,  or  official  re- 
porter pro  tempore,  of  any  court,  duly  appointed  and  sworn, 
when  transcribed  and  certified  as  being  a  correct  transcript 
of  the  testimony  and  proceedings  in  the  case,  is  prima  facie 
evidence  of  such  testimony  and  proceedings. 

HUtoryt  Enacted  March  8t),  1874,  Code  Amdts.  1873-4,  p. 
402;  amended  April  1.  1880.  Code  Amdts.  1880  (C.  C.  P.  pt.),  p. 
&4;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  128,  held  unconstitutional,  see  kistory*  9  6  ante;  March 
19,  1903,  Stats,  and  Amdts.  1908,  p.  234. 


§274.    FEES    OF    OFFICIAL    REPORTERS.     For    his 

services,  the  official  reporter  shall  receive  the  following  fees, 
except  in  counties  where  a  statute  provides  otherwise: 

For  reporting  testimony  and  proceedings,  ten  dollars  per 
day,  which  amount,  when  more  than  one  case  is  reported  in 
one  day,  must  be  apportioned  by  the  court  between  the  sev- 
eral cases. 

For  transcription,  for  one  copy,  twenty  cents  per  hundred 
words;  for  two  copies  made  at  one  time,  fifteen  cents  each 
per  hundred  words;  for  three  copies  made  at  one  time, 
eleven  cents  each  per  hundred  words;  for  four  copies  made 
at  one  time,  nine  cents  each  per  hundred  words;  and  for 
five  or  more  copies  made  at  one  time,  eight  cents  each  per 
hundred  words. 

In  criminal  cases,  the  fees  for  reporting  and  for  tran- 
scripts ordered  by  the  court  to  be  made  must  be  paid  out  of 
the  county  treasury  upon  the  order  of  the  court;  provided, 
that  when  there  is  no  official  reporter  in  attendance,  and  a 
reporter  pro  tempore  is  appointed,  his  reasonable  expenses 
for  traveling  and  detention  must  be  fixed  and  allowed  by  the 
court  and  paid  in  like  manner. 

In  civil  cases,  the  fees  for  reporting  and  for  transcripts 
ordered  by  the  court  to  be  made  must  be  paid  by  the  parties 
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in  equal  proportions,  and  either  party  may,  at  his  option,  pay 
the  whole  thereof;  and,  in  either  case,  all  amounts  so  paid 
by  the  party  to  whom  costs  are  awarded  must  be  taxed  as 
costs  in  the  caser  ^ 

The  fees  for  tranacripts  and  copies  ordered  by  the  parties 
must  be  paid  by  the  party  ordering  the  same. 

[Pees  to  be  advanced,  when.]  No  reporter  must  be  re- 
quired to  perform  any  service  in  a  civil  case  until  his  fees 
therefor  have  been  paid  to  him  or  deposited  with  the  clerk 
of  the  court. 

Historjri  Enacted  March  30,  1874,  Code  Amdts.  1873-4,  p.  403: 
amended  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  pp.  54- 
55;  March  21,  1885,  Stats,  and  Amdts.  1884-5,  p.  218;  by  Code 
Commission,  Act  March  8,  lOO-l,  held  unconstitutional,  see  hUi- 
tofl7«  §  6  ante;  March  19,  1908,  Stats,  and  Amdts.  1903,  p.  234. 

§  274a.  MATTER  TO  BE  TAKEN  DOWN  IN  SHORT- 
HAND. Judges  of  the  superior  court  may  have  an  opinion 
g^ven  or  rendered  by  such  judge  in  the  trial  of  any  action  or 
proceeding,  pending  in  such  court,  or  any  instructions  to  be 
given  by  such  court  to  the  jury,  or  any  necessary  order,  peti- 
tion, citation,  commitment  or  judgment  in  any  insanity  pro- 
ceeding, probate  proceeding,  proceeding  concerning  new  or 
additional  bonds  of  county  officials,  or  juvenile  court  pro- 
ceeding, taken  down  in  shorthand  and  transcribed  by  the  of- 
ficial reporter  of  such  court. 

[By  official  reporter  or  other  stenographer.]  But  if  there 
be  no  official  reporter  for  suc^  court,  then  by  any  compe- 
tent stenographer  or  typewriter,  the  cost  thereof  to  be  a  legal 
charge  against  the  county,  payable  out  of  the  general  fund  in 
the  county  treasury  in  the  same  manner  as  any  other  claims 
against  the  county,  when  properly  approved  by  the  said  judge 
80  ordering  the  same. 

HlMtorjrt  Bnacted  February  20,  1907,  Stats,  and  Amdts.  1907, 
p.  16,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  434;  amended  March 
25,  1911,  Stats,  and  Amdts.   1911,  p.  499. 
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§274b.    REPORTER'S    FEES    FOR    TRANSCRIBING. 

The  phonographic  reporter  shall  receive  for  making  an  orig^i- 
nal  and  three  carbon  copies  of  the  portion  of  his  notes 
ordered  transcribed,  or  transcribed  in  any  criminal  case  after 
sentence,  the  sum  of  thirty  cents  per  folio;  provided,  how- 
ever, that  he  shall  receive  no  compensation  for  transcribing^ 
any  notes  unless  the  same  shall  have  been  transcribed  by  him 

within  the  time  provided  by  law. 

» 
Hlatorxs     Enacted  April   22,  1909,  Stats,  and  Amdts.   1909,   p. 
1083. 
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TITLE  V. 

PERSONS     SPECIALLY     INVESTED     WITH     MINIS- 
TERIAL POWERS  RELATING  TO  COURTS 

OF  JUSTICE. 

Chapter  I.    Attorneys  and  Counselors  at  Law,  §§275-299. 
II.     Other  Persons  Invested  with  Such  Powers,  §  304. 


CHAPTER  I. 

ATTORNEYS  AND  COUNSELORS  AT  LAW. 

I  275.     Who  may  be  admitted  as  attorneys. 

S  276.  Testimonials.  Examination  before  district  courts  of  ap- 
peal. 

§  277.  To  practise  in  all  courts.  License.  May  practise  in  dis- 
trict courts  of  appeal. 

§  278.     Oath. 

§  279.  Non-residents,  qualifications  of  to  practise  in  this  state; 
examinations  of. 

S  280.     Clerk  to  keep  roll  of;  to  certify  list 

S  280a.  Effect  of  diplomas  granted  by  Hastings  College  of  the 
Law. 

§  280b.  Effect  of  diploma  granted  by  certain  colleges. 

S  281.     Penalty  for  practising  without  license. 

§  282.     Duties. 

S  283.     Authority. 

S  284.     Change  of  attorney. 

I  285.     Notice  of  change. 

S  286.     Death  or  removal  of  attorney. 

9  287.     Removal  and  suspension. 

9  288.     Conviction    of   felony.      [Moral   turpitude.] 

9  289.     Proceedings  for  removal  or  suspension. 

9  290.     Accusation. 

9  291.     Verification. 

9  292.     CiUtion. 

9  293.     Appearance. 
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9  294.  Objections  to  accusation. 

§  295.  Demurrer. 

9  296.  Answer. 

9  297.  Trial. 

9  298.  Reference  to  take  depositions. 

9  299.  Judgment. 

§  275.    WHO  MAY  BE  ADMITTED  AS  ATTORNEYS. 

Any  citizen  or  person  resident  of  this  state,  who  has  bona 
fide  declared  his  or  her  intention  to  become  a  citizen  in  the 
manner  required  by  law,  of  the  age  of  twenty-one  years,  of 
good  moral  character,  and  who  possesses  the  necessary 
qualifications  of  learning  and  ability,  is  entitled  to  admis- 
sion as  attorney  and  counselor  in  all  the  courts  of  this  state. 
All  persons  are  attorneys  of  the  supreme  court  who  were 
on  the  first  day  of  January,  eighteen  hundred  and  eighty,  en- 
titled to  practise  in  the  court  superseded  thereby. 

Hlatonri  Enacted  March  11,  1872;  amended  April  1,  1878,  Code 
Amdts.  1877-8.  p.  99;  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  66. 

§276.  TESTIMONIALS.  EXAMINATION  BEFORS 
DISTRICT  COURTS  OF  APPEAL.  Every  applicant  for 
admission  as  an  attorney  and  counselor  must  pro4uce  satis- 
factory testimonials  of  a  good  moral  character  and  underg^o 
a  strict  examination  in  open  court  as  to  his  qualifications  by 
the  justices  of  one  of  the  district  courts  of  appeal. 

HlatoiTi  Enacted  March  11,  1872;  amended  March  18,  1874, 
Code  Amdts.  1873-4,  p.  404;  April  1,  1880,  Code  Amdts.  1880  (C. 
C.  P.  pt),  p.  66;  March  16,  1896,  Stats,  and  Amdts.  1895,  p.  56; 
February  16,  1906,  Stats,  and  Amdts.  1905,  p.  6,  In  effect  im- 
mediately. 

§277.  TO  PRACTISE  IN  ALL  COURTS.  LICENSE. 
MAY  PRACTISE  IN  DISTRICT  COURTS  OP  APPEAL. 

If,  upon  examination,  he  is  found  qualified,  the  district  court 
of  appeal,  before  which  he  is  examined,  shall  admit  him  as  an 
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attorney  and  counselor  in  all  the  courts  of  this  state,  and 
shall  direct  an  order  to  be  entered  to  that  effect  upon  its 
records,  and  that  a  certificate  of  such  record  be  given  to  him 
by  the  clerk  of  the  court,  which  certificate  shall  be  his  li- 
cense. Every  person  admitted  to  practise  by  a  district  court 
of  appeal,  either  upon  examination,  or  upon  the  production 
of  a  license  from  another  state,  as  provided  in  section  two 
hundred  and  seventy-nine  of  this  code,  may  practise  as  an 
attorney  in  all  of  the  courts  of  this  state,  including  the  su- 
preme court;  and  every  person  now  entitled  to  practise  in 
the  supreme  court  of  this  state  may  practise  as  an  attorney 
in  any  district  court  of  appeal. 

HtotoxTs  Enacted  March  11,  1872;  amended  April  1,  1880,  Code 
Amdts.  1880  (C.  C.  P.  pt),  p.  56;  February  5,  1905,  Stats,  and 
Amdts.  1905,  p.  6,  In  effect  immediately. 


§278.  OATH.  Every  person  on  his  admission  must  take 
an  oath  to  support  the  constitution  of  the  United  States  and 
the  constitution  of  the  state  of  California,  and  to  faithfully 
discharge  the  duties  of  an  attorney  and  counselor  at  law  to 
the  best  of  his  knowledge  and  ability.  A  certificate  of  such 
oath  must  be  indorsed  upon  the  license. 

HivtoTT'i  Enacted  March  11,  1872;  amended  April  1,  1880,  Code 
AmdtB.  1880  (C.  C.  P.  pt),  p.  56. 


§  279.    NON-RESIDENTS,  QUALIFICATIONS  OF  TO 
PRACTISE   IN   THIS    STATE;    EXAMINATIONS    OF. 

Every  citizen  of  the  United  States,  or  person  resident  of  this 
state,  who  has,  bona  fide,  declared  his  intention  to  become 
a  citizen  in  the  manner  required  by  law,  who  has  been  ad- 
mitted to  practised  law  in  the  highest  court  of  a  sister  state, 
or  of  a  foreign  country,  where  the  common  law  of  England 
constitutes  the  basis  of  jurisprudence,  may  be  admitted  to 
practise  in  all  the  courts  of  this  state,  by  any  district  court 
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of  appeal,  upon  the  production  of  his  or  her  license,  and 
satisfactory  evidence  of  good  moral  character;  but  the  court 
may  examine  the  applicant  as  to  his  or  her  qualifications. 

HUtoiTS  Enacted  March  11,  1872;  amended  April  1,  1878, 
Code  Amdts.  1877-8,  p.  99;  April  1.  1880,  Code  Amdts.  1880  (C. 
C.  P.  pt.)>  p.  5'6.  February  15,  1906,  Stats,  and  Amdts.  1905,  p. 
6,  In  effect  Immediately. 

§280.    CLERK  TO  KEEP  ROLL   OF;  TO  CERTIFY 

LIST.  Every  clerk  of  a  district  court  of  appeal  shall  keep  a 
roll  of  attorneys  and  counselors  admitted  to  practise  by  the 
court  of  which  he  is  clerk,  which  roll  must  be  signed  by  the 
person  admitted  before  he  receives  his  license.  Every  clerk 
shall,  each  month,  certify  to  the  clerk  of  the  supreme  court 
a  list  of  the  persons  so  admitted  during  the  preceding  month, 
with  such  other  information  as  appears  in  regard  thereto  on 
his  roll,  and  the  clerk  of  the  supreme  court  shall  keep  a 
general  roll  of  all  the  attorneys  admitted  to  practise. 

MtMtoryi  Enacted  March  11,  1872;  amended  April  1,  1880.  Code 
Amdts.  1880  (C.  C.  P.  pt.),  p.  56;  by  Code  Commission,  Act  March 
8,  1901,  Stats,  and  Amdts.  1900-1,  p.  12.3,  held  unconstitutional, 
see  history,  S  5  ante;  February  15,  1905,  Stats,  and  Amdts.  1905. 
p.  6,  In  effect  Immediately. 

§280a.  EFFECT  OF  DIPLOMAS  GRANTED  BY 
HASTINGS  COLLEGE  OF  THE  LAW.  Nothing  in  this 
chapter  contained  shall  be  construed  as  a  repeal  or  modifica- 
tion of  any  existing  provision  of  law  relative  to  the  effect  of 
a  diploma  granted  by  the  Hastings  College  of  the  Law. 

History t  Enacted  February  15,  1905,  Stats,  and  Amdts.  1905, 
p.   6,  In  effect  immediately. 

§280b.  EFFECT  OF  DIPLOMA  GRANTED  BY  CER. 
TAIN  COLLEGES  OF  LAW.  Any  person  producing  a  di- 
ploma of  graduation  from  the  college  of  law  of  the  Univer- 
sity of  Southern  California,  the  Young  Men's  Christian  Asso- 

130 


ch.I.l  LJCBNfiE>— DUTIES.  §§  281^282 

ciation  Law  College  of  San  Francisco,  or  the  San  Francisco 
Law  School,  or  evidence  of  having  satisfactorily  completed 
the  three  years'  course  of  study  prescribed  by  the  department 
of  law  of  Leland  Stanford  Junior  University,  or  the  depart- 
ment of  jurisprudence  of  the  University  of  California,  or  the 
institute  of  law  of  the  University  of  Santa  Clara,  or  the  col- 
lege of  law  of  Saint  Ignatius  University  shall  be  entitled  to 
a  license  to  practise  law  in  all  the  courts  of  this  state,  subject 
to  the  right  of  the  chief  justice  of  the  supreme  court  of  the 
state  to  order  an  examination,  as  in  ordinary  cases  of  ap- 
plicants without  such  diploma  or  other  evidence. 

HtotofTt  Enacted  March  21«  1907,  Stats,  and  Amdts.  1907,  p. 
804,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  435;  amende^  March  20, 
1909,  Stats,  and  Amdts.  1909,  p.  &41;  May  12,  1913,  Stats,  and 
Amdts.  1913,  p.  88:  May  20,  1915,  Stats,  and  Amdts.  1915,  p.  660. 
Ih  effect  AuETUSt  8,  1915. 

§  281.  PENALTY  FOR  PRACTISING  WITHOUT  LI- 
CENSE. If  any  person  shall  practise  law  in  any  court,  ex- 
cept a  justice's  court  or  police  court,  without  having  received 
a  license  as  attorney  and  counselor,  he  shall  be  guilty  of  a 
contempt  of  court. 

Htotorrt  Enacted  March  11,  1872;  amended  April  1,  1880,  Code 
Amdts.  1880  (C.  C.  P.  pt.),  p.  56;  by  Code  Commission,  Act  March 
8,  1901,  Stats,  and  Amdts.  1900-1,  p.  128,  held  unconstitutional, 
see  hlatory,  9  5  ante. 

§  282.  DUTIES.'  It  is  the  duty  of  an  attorney  and  coun- 
selor: 

1.  To  support  the  constitution  and  laws  of  the  United 
States  and  of  this  state; 

2.  To  maintain  the  respect  due  to  the  courts  of  justice 
and  judicial  officers; 

3.  To  counsel  or  maintain  such  actions,  proceedings,  or 
defenses  only  as  appear  to  him  legal  or  just,  except  the  de- 
fense of  a  person  charged  with  a  public  offense; 
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4.  To  employ,  for  the  purpose  of  maintaining  the  causes 
confided  to  him,  such  means  only  as  are  consistent  with 
truth,  and  never  seek  to  mislead  the  judge  or  any  judicial 
officer  by  an  artifice  or  false  statement  of  fact  or  law; 

5.  To  maintain  inviolate  the  confidence,  and  at  every  peril 
to  himself,  to  preserve  the  secrets  of  his  client; 

6.  To  abstain  from  all  offensive  personality,  and  to  ad- 
vance no  fact  prejudicial  to  the  honor  or  reputation  of  a  party 
or  witness,  unless  required  by  the  justice  of  the  cause  with 
which  he  is  charged; 

7.  Not  to  encourage  either  the  commencement  qr  the  con- 
tinuance of  an  action  or  proceeding  from  any  corrupt  motive 
of  passion  or  interest; 

8.  Never  to  reject,  for  any  consideration  personal  to  him- 
self, the  cause  of  the  defenseless  or  the  oppressed. 

HUtofTt  Enacted  March  11,  187-2;  amended  April  1,  1880,  Code 
Amdts.  1880   (C.  C.  P.  pt.),  pp.  56-57. 

§283.  AUTHORITY.  An  attorney  and  counselor  shall 
have  authority: 

1.  To  bind  his  client  in  any  of  the  steps  of  an  action  or 
proceeding  by  his  agreement  filed  with  the  clerk,  or  entered 
upon  the  minutes  of  the  court,  and  not  otherwise; 

2.  To  receive  money  claimed  by  his  client  in  an  action 
or  proceeding  during  the  pendency  thereof,  or  after  judg- 
ment, unless  a  revocation  of  his  authority  is  filed,  and  upon 
the  payment  thereof,  and  not  otherwise,  to  discharge  the 
claim  or  acknowledge  satisfaction  of  the  judgment. 

Hlstoryt  Enacted  March  11,  187*2;  amended  April  1,  1880,  Code 
Amdts.  1880   (C.  C.  P.  pt),  p.  67. 

§  284.  CHANGE  OF  ATTORNEY.  The  attorney  in  an 
action  or  special  proceeding  may  be  changed  at  any  time  be- 
fore or  after  judgment  or  final  determination,  as  follows: 

1.  Upon  consent  of  both  client  and  attorney,  filed  with 
the  clerk,  or  entered  upon  the  minutes; 
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2.  Upon  the  order  of  the  court,  upon  the  application  of 
either  client  or  attorney,  after  notice  from  one  to  the  other. 

Htotoryt  Enacted  March  11,  1872;  amended  March  24,  1874; 
Code  Amdts.  1873-4,  p.  289;  April  1,  1880,  Code  Amdts.  1880  (C 
C.  P.  pt.),  p.  5-7. 

§285.  NOTICE  OF  CHANGE.  When  an  attorney  is 
changed,  as  provided  in  the  last  section,  written  notice  of 
the  change  and  of  the  substitution  of  a  new  attorney,  or  of 
the  appearance  of  the  party  in  person,  must  be  given  to  the 
adverse  party.  Until  then  he  must  recognize  the  former  at- 
torney. 

HlBtoryi  Enacted  March  11,  1872;  amended  April  1,  1880,  Code 
Amdts.  1880  (C  C.  P.  pt.),  p.  57. 

§  286.  DEATH  OR  REMOVAL  OF  ATTORNEY.  When 
an  attorney  dies,  or  is  removed  or  suspended,  or  ceases  to 
act  as  such)  a  party  to  an  action,  for  whom  he  was  acting  as 
attorney,  must  before  any  further  proceedings  are  had 
against  him,  be  required  by  the  adverse  party,  by  written 
notice,  to  appoint  another  attorney,  or  to  appear  in  person. 

Hlatoryt  Enacted  March  11,  1872;  amended  April  1,  1880.  Code 
Amdts.   1880   (C.  C.  P.  pt.),  p.   57. 

§287.  REMOVAL  AND  SUSPENSION.  [CAUSES 
FOR.]  An  attorney  and  counselor  may  be  removed  or  sus- 
pended by  the  supreme  court,  or  any  department  thereof,  or 
by  any  district  court  of  appeal,  or  by  any  superior  court  of 
the  state,  for  either  of  the  following  causes,  arising  after  his 
admission  to  practice: 

1.  His  conviction  of  a  felony  or  misdemeanor  involving 
moral  turpitude,  in  which  case  the  record  of  conviction  shall 
be  conclusive  evidence; 

2.  Wilful  disobedience  or  violation  of  an  order  of  the 
court  requiring  him  to  do  or  forbear  an  act  connected  with, 
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or  in  the  course  of  his  profession,  which  he  ought  in  good 
faith  to  do  or  forbear,  and  any  violation  of  the  oath  taken 
by  him,  or  of  his  duties  as  such  attorney  and  counselor; 

3.  Corruptly  or  wilfully  and  without  authority  appearing 
as  attorney  for  a  party  to  an  action  or  proceeding; 

4.  Lending  his  name  to  be  used  as  attorney  and  coun- 
selor by  another  person  who  is  not  an  attorney  and  coun- 
selor; 

'  5.  For  the  commission  of  any  act  involving  moral  turpi- 
tude, dishonesty  or  corruption,  whether  the  same  be  com- 
mitted in  the  course  of  his  relations  as  an  attorney  or  coun- 
selor at  law,  or  otherwise,  and  whether  the  same  shall  con- 
stitute a  felony  or  misdemeanor  or  not;  and  in  the  event 
that  such  act  shall  constitute  a  felony  or  misdemeanor,  con- 
viction thereof  in  a  criminal  proceeding  shall  not  be  a  con- 
dition precedent  to  disbarment  or  suspension  from  practice 
therefor. 

In  all  cases  where  an  attorney  is  removed  or  suspended  by 
a  superior  court,  the  judgment  or  order  of  removal  or  sus- 
pension may  be  reviewed  on  appeal  by  the  supreme  court. 

HUtoiTt  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.  187S-4,  p.  289;  April  1,  1880,  Code  Amdts.  1880  (C. 
C.  P.  pt.),  p.  57;  by  Code  CommlBsion,  Act  March  8,  1901,  Stats, 
and  Amdts.  191)0-1,  p.  124,  held  unconstitutional,  see  Kerr's  Cyc. 
C.  C.  8  4;  April  19,  1911,  Stats,  and  Amdts.  1911,  p.  848. 


§288.  CONVICTION  OF  FELONY.  [MORAL  TUR- 
PITUDE.] In  case  of  the  conviction  of  an  attorney  or  coun- 
selor of  a  felony  or  misdemeanor,  involving  moral  turpitude, 
the  clerk  of  the  court  in  which  such  conviction  is  had  shall, 
within  thirty  days  thereafter,  transmit  to  the  supreme  court 
a  certified  copy  of  the  record  of  conviction. 

HIstoiTi  Enacted  March  11,  1872:  amended  April  1,  1880.  Code 
Amdts.  ISZa   (C.  C.  P.  pt.),  p.  57. 
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§  289.  PROCEEDINGS  FOR  REMOVAL  OR  SUSPEN- 
SIGN.  The  proceedings  to  remove  or  suspend  an  attorney 
and  counselor,  under  the  Arst  subdivision  of  section  two  hun- 
dred and  eighty-seven,  must  be  taken  by  the  court  on  the 
receipt  of  a  certified  copy  of  the  record  of  conviction.  The 
proceedings  under  the  second,  third,  or  fourth  subdivisions 
of  section  two  hundred  and  eighty-seven  may  be  taken  by 
the  court  for  the  matters  within  its  knowledge,  or  may  be 
taken  upon  the  information  of  another. 

Himtoryt  Enacted  March  11.  1872;  amended  April  1,  1880,  Code 
Amdta.  1880>  (C.  C.  P.  pt.),  p.  68. 

§290.  ACCUSATION.  If  the  proceedings  are  upon  the 
information  of  another,  the  accusation  must  be  in  writing. 

HUtoryi  Enacted  March  11,  1872;  amended  April  1,  1880,  Code 
Amdts.  1880  (C.  C.  P.  pt.),  p.  58. 

§  291.  .  VERIFICATION.  The  accusation  must  state  the 
matters  charged,  and  be  verified  by  the  oath  of  some  person 
to  the  effect  that  the  charges  therein  contained  are  true. 

Hlstoryi  Enacted  March  11,  1872;  amended  April  1,  1880,  Code 
Amdts.  1880   (C.  C.  P.  pt.),  p.  68. 

§292.  CITATION.  [BY  PUBLICATION.]  Upon  re- 
ceiving the  accusation,  the  court  shall  make  an  order  re- 
quiring the  accused  to  appear  and  answer  it  at  a  specified 
time,  and  shall  cause  a  copy  of  the  order  and  of  the  accusa- 
tion to  be  served  upon  the  accused  at  least  five  days  before 
the  day  appointed  in  the  order.  If  it  shall  appear  by  affi- 
davit to  the  satisfaction  of  the  court  or  judge  that  the  ac- 
cused resides  out  of  the  state;  or  has  departed  from  the 
state;  or  cannot,  after  due  diligence,  be  found  within  the 
state;  or  conceals  himself  to  avoid  the  service  of  the  order 
to  show  cause,  the  court  or  judge  may  direct  the  service  of 
a  citation  to  the  accused,  requiring  him  to  appear  and  an- 
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swer  the  accusation,  to  be  made  by  publication  in  a  news- 
paper of  general  circulation  published  in  the  county  in  which 
the  proceeding  is  pending  for  thirty  days.  Such  citation  must 
be  directed  to  the  accused,  recite  the  date  of  the  filing  of  the 
accusation,  the  name  of  the  accuser,  and  the  general  nature 
of  the  charges  against  him,  and  require  him  to  appear  and 
answer  the  accusation  at  a  specified  time.  On  proof  of  the 
publication  of  the  citation  as  herein  required  the  court  shall 
have  jurisdiction  to  proceed  to  hear  the  accusation  and  ren- 
der judgment  with  like  effect  as  if  an  order  to  show  cause 
and  a  copy  of  the  accusation  had  been  personally  served  on 
the  accused. 

Historyi  Enacted  March  11,  1880,  Code  Azndts.  1880  (C.  C. 
P.  pt.),  p.  68;  amended  April  21,  1911,  Stats,  and  Amdts.  1911, 
p.   979. 

§  293.  APPEARANCE.  The  accused  must  appear  at  the 
time  appointed  in  the  order,  and  answer  the  accusation,  un- 
less, for  sufficient  cause,  the  court  assign  another  day  for 
that  purpose.  If  he  do  not  appear,  the  court  may  proceed 
and  determine  the  accusation  in  his  absence. 

TUmioryt  Enacted  March  11,  1872;  amended  April  1,  1880,  Code 
Amdts.   1880   (C.  C.  P.  pt.),  p.   68. 

§294.  OBJECTIONS  TO  ACCUSATION.  The  accused 
may  answer  to  the  accusation  either  by  objecting  to  its  suffi- 
ciency or  denying  it. 

Hlfltoryi  Enacted  March  11,  1872;  amended  April  1,  1880,  Code 
Amdta.  1880   (C.  C.  P.  pt.),  p.  68. 

§295.  DEMURRER.  If  he  object  to  the  sufficiency  of 
the  accusation,  the  objection  must  be  in  writing,  but  need  not 
be  in  any  specific  form,  it  being  sufficient  if  it  presents  in- 
telligibly the  grounds  of  the  objection.  If  he  deny  the  ac- 
cusation, the  denial  may  be  oral  and  without  oath,  and  must 
be  entered  upon  the  minutes. 

Hlfltoryx  Enacted  March  11,  1872;  amended  April  1,  1880.  Code 
Amdts.  1880   (C.  C.  P.  pL),  p.  58. 
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§  296.  ANSWER.  If  an  objection  to  the  sufficiency  of  the 
accusation  be  not  sustained,  the  accused  must  answer  within 
such  time  as  may  be  designated  by  the  court. 

HI«tofT<  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  290;  April  1,  1880,  Code  Amdts.  1880  (C. 
C.  P.  pt.),  p.  68. 


§  297.  TRIAL.  If  the  accused  plead  guilty,  or  refuse  to 
answer  the  accusation,  the  court  shall  proceed  to  judgment 
of  removal  or  suspension.  If  he  deny  the  matters  charged, 
the  court  shall,  at  such  time  as  it  may  appoint,  proceed  to  try 
the  accusation. 

HUtoryi  Enacted  March  11,  1872;  amended  April  1,  1880,  Code 
Amdts.  1880    (C.  C.  P.  pt).  p.  58. 

§  298.  REFERENCE  TO  TAKE  DEPOSITIONS.  The 
court  may,  in  its  discretion,  order  a  reference  to  a  commit- 
tee to  take  depositions  in  the  matter. 

nistoxTt  Enacted  March  11,  1872;  amended  April  1,  1880,  Code 
Amdts.  1880   (C.  C.  P.  pt),  p.  58. 

§299.  JUDGMENT.  Upon  conviction,  in  cases  arising 
under  the  first  subdivision  of  section  two  hundred  and 
eighty-seven,  the  judgment  of  the  court  must  be  that  the 
name  of  the  party  shall  be  stricken  from  the  roll  of  attor- 
neys and  counselors  of  the  court,  and  that  he  be  precluded 
from  practising  as  such  attorney  or  counselor  in  all  the 
courts  of  this  state;  and  upon  conviction  in  cases  under  the 
other  subdivisions  of  that  section  the  judgment  of  the  court 
may  be  according  to  the  gravity  of  the  offense  charged:  dep- 
rivation of  the  right  to  practise  as  attorney  or  counselor  in 
the  courts  of  this  state  permanently,  or  for  a  limited  period. 

HlstoxTt  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  290;  April  1,  1880,  Code  Amdts.  1880  (C. 
C  P.  pt.),  p.  68. 
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CHAPTER  II. 

OTHER   PERSONS    INVESTED    WITH    SUCH    POWERS. 
S  304.     Receivers,  executors,  administrators,  and  gruardians. 

§304.  RECEIVERS,  EXECUTORS,  ADMINISTRA- 
TORS,  AND  GUARDIANS.  The  appointment,  powers,  and 
duties  of  receivers,  executors,  administrators,  and  guardians 
are  provided  for  and  prescribed  in  parts  two  and  three  of  this 
code. 

History t  Enacted  March  11,  1872;  amended  April  1,  1880.  Code 
Amdts.  1880  (C.  C.  P.  pt.)*  P-  59;  repealed  by  Code  Commission, 
Act  March  8,  1901,  act  held  unconstitutional,  see  history,  S  5 
ante. 
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OF  CIVIL  ACTIONS. 

Title  I.  Of  the  Form  of  Civil  Actions,  §§  307-309. 

II.  Time  of  Commencing  Civil  Actions,  §§  312-363. 

III.  Parties  to  Civil  Actions,  §§367-390. 

IV.  Place  of  Trial  of  Civil  Actions,  §§  392-400. 
V.  Manner  of  Commencing  Suit,  §§405-416. 

VI.     Pleadings  in  Civil  Actions,  §§  420-476. 

VII.     Provisional  Remedies  in  Civil  Actions,  §§  478-574. 

VIII.    Trial  and  Judgment  in  Civil  Actions,  §§  577-680^. 

IX.    Execution  of  the  Judgment  in  Civil  Actions,  §§  681- 
721. 

X.    Actions  in  Particular  Cases,  §§  726-827. 

XI.     Proceedings  in  Justices*  Courts,  §§  832-926. 

XII,     Proceedings    in    Civil    Actions    in    Police    Courts, 
§§  929-933. 

XIII.  Appeals  in  Civil  Actions,  §§  936-980. 

XIV.  Miscellaneous  Provisions,  §§989-1059. 
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TITLE  I. 

OP  THE   FORM  OF  CIVIL  ACTIONS. 

f  307.     One  form  of  civil  action  only. 

f  308.     Parties  to  actions,  how  desig^nated. 

9  3(^9.     Special  issues  not  made  by  pleadingrs,  how  tried. 

§  307.  ONE  FORM  OF  CIVIL  ACTION  ONLY.  There 
is  in  this  state  but  one  form  of  civil  actions  for  the  enforce- 
ment or  protection  of  private  rights  and  the  redress  or  pre- 
vention of  private  wrongs. 

Hlatoryi     Enacted  March  11,  1872. 

§  308.    PARTIES  TO  ACTIONS,  HOW  DESIGNATED. 

In  such  action  the  party  complaining  is  known  as  the  plain- 
tiffy  and  the  adverse  party  as  the  defendant. 

History s    Enacted  March  11,  1872. 

§309.  SPECIAL  ISSUES  NOT  MADE  BY  PLEAD- 
INGS, HOW  TRIED.  A  question  of  fact  not  put  in  issue 
by  the  pleadings  may  be  tried  by  a  jury,  upon  an  order  for 
the  trial,  stating  distinctly  and  plainly  the  question  of  fact 
to  be  tried;  and  such  order  is  the  only  authority  necessary 
for  a  trial. 

Htotory*    Enacted  March  11,  1872 
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TITLE  II. 

OF  THE  TIME  OF  COMMENCING  CIVIL  ACTIONS. 

Chapter  I.    The  Time  of  Commencing  Actions  in   General, 

§312. 
11.    The  Time  of  Commencing  Actions  for  the  Re- 
covery of  Real  Property,  §§315-328. 
III.    The  Time  of  Commencing  Actions  Other  than 
for  the  Recovery  of  Real  Property,  §§335-349. 
IV.     General  Provisions  as  to  the  Time  of  Commenc- 
ing Actions,  §§350-363. 


CHAPTER  I. 

THE   TIME  OF  COMMENCING  ACTIONS   IN   GENERAL. 
8  312.     Commencement   of  civil   actions. 

§  312.    COMMENCEMENT  OF  CIVIL  ACTIONS.    Civil 

actions,  without  exception,  can  only  be  commenced  within 
the  periods  prescribed  in  this  title,  after  the  cause  of  action 
shall  have  accrued,  unless  where,  in  special  cases,  a  different 
limitation  is  prescribed  by  statute. 

HlstoiT-i    Enacted  March  11,  1872;  amended  February  23,  1897. 
Stats,  and  Amdts.  1897.  p.  16. 
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CHAPTER  II. 

THE    TIME   OF   COMMENCING   ACTIONS    FOR   THE    RECOV- 
ERY OF  REAL  PROPERTY. 

§  315.     When  the  people  will  not  sue. 

9  316.     When   action   cannot   be   brougrht   by   grrantee   from   the 
state. 

S  317.     When  actions  by  the  people  or  their  grrantees  are  to  be 
brougrht  within  five  years. 

9  318.     Seizin  within   five  years,  when   necessary   in  action   for 
real  property. 

9  319.     Such  seizin,  when  necessary  in  action  or  defense  aris- 

Ingr  out  of  title  to  or  rents  of  real  property, 
i  320.     Entry  on  real  estate. 

9  321.     Possession,  when  presumed.     Occupation  deemed  under 
legral  title,  unless  adverse. 

9  82.2.     Occupation  under  written  instrument  or  Judgrment,  when 
deemed  adverse. 

S  323.     What  constitutes  adverse  possession  under  written  in- 
strument or  Judgrment. 

i  324.     Premises  actually  occupied  under  claim  of  title  deemed 
to  be  held  adversely. 

9  32-5.     What  constitutes  adverse  possession  under  claim  of  title 
not  written. 

9  328.     Relation    of   landlord   and   tenant,  as   affecting   adverse 
possession. 

9  327.     Right  of  possession  not  affected  by  descent  cast. 

9  828.     Certain  disabilities  excluded  from  time  to  commence  ac- 
tions. 


§  315.  WHEN  THE  PEOPLE  WILL  NOT  SUE.  The 
people  of  this  state  will  not  sue  any  person  for  or  in  respect 
to  any  real  property,  or  the  issues  or  profits  thereof,  by  rea- 
son of  the  right  or  title  of  the  people  to  the  same,  unless: 

1.  Such  right  or  title  shall  have  accrued  within  ten  years 
before  any  action  or  other  proceeding  for  the  same  is  com- 
menced, or, 
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2.  The  people,  or  those  from  whom  they  claim,  shall  have 
received  the  rents  and  profits  of  such  real  property,  or  of 
some  part  thereof,  within  the  space  of  ten  years. 

HLitorjri     Enacted  March  11,  1872. 

§  316.  WHEN  ACTION  CANNOT  BE  BROUGHT  BY 
GRANTEE  PROM  THE  STATE.  No  action  can  be 
brought  for  or  in  respect  to  real  property  by  any  person 
claiming  under  letters  patent  or  grants  from  this  state,  un- 
less the  same  might  have  been  commenced  by  the  people  as 
herein  specified,  in  case  such  patent  had  not  been  issued  or 
grant  made. 

HUtorri     Enacted  March  11,  1872. 

§317.  WHEN  ACTIONS  BY  THE  PEOPLE  OR 
THEIR  GRANTEES  ARE  TO  BE  BROUGHT  WITHIN 
FIVE  YEARS.  When  letters  patent  or  grants  of  real  prop- 
erty issued  or  made  by  the  people  of  this  state,  are  declared 
void  by  the  determination  of  a  competent  court,  an  action 
for  the  recovery  of  the  property  so  conveyed  may  be  brought, 
either  by  the  people  of  the  state,  or  by  any  subsequent  pat- 
entee or  grantee  of  the  property,  his  heirs  or  assigns,  within 
five  years  after  such  determination,  but  not  after  that  period. 

Hlstorjri  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  291. 

§  318.  SEIZIN  WITHIN  PIVE  YEARS,  WHEN  NEC- 
ESSARY  IN  ACTION  POR  REAL  PROPERTY.  No  ac- 
tion for  the  recovery  of  real  property,  or  for  the  recovery  of 
the  possession  thereof,  can  be  maintained,  unless  it  appear 
that  the  plaintiff,  his  ancestor,  predecessor,  or  grantor,  was 
seized  or  possessed  of  the  property  in  question,  within  five 
years  before  the  commencement  of  the  action. 

HUitorri    Enacted  March  11,  1872. 
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§319.  SUCH  SEIZIN,  WHEN  NECESSARY  IN  AC- 
TION OR  DEFENSE  ARISING  OUT  OP  TITLE  TO  OR 
RENTS  OF  REAL  PROPERTY.  No  cause  of  action,  or 
defense  to  an  action,  arising  out  of  the  title  to  real  property, 
or  to  rents  or  profits  out  of  the  same,  can  be  effectual,  un- 
less it  appear  that  the  person  prosecuting  the  action,  or  mak- 
ing the  defense,  or  under  whose  title  the  action  is  prosecuted, 
or  the  defense  is  made,  or  the  ancestor,  predecessor,  or  grant- 
or of  such  person  wds  seized  or  possessed  of  the  premises  in 
question  within  five  years  before  the  commencement  of  the 
act  in  respect  to  which  such  action  is  prosecuted  or  defense 
made. 

HLrtorji    Enacted  March  11,  1872. 

§  320.  ENTRY  ON  REAL  ESTATE.  No  entry  upon  real 
estate  is  deemed  sufficient  or  valid  as  a  claim,  unless  an  ac- 
tion be  commenced  thereupon  within  one  year  after  making 
such  entry,  and  within  five  years  from  the  time  when  the 
right  to  make  it  descended  or  accrued. 

Hlstoxyi    Enacted  March  11,  1872. 


i  321.  POSSESSION,  WHEN  PRESUMED.  OCCUPA- 
TION DEEMED  UNDER  LEGAL  TITLE,  UNLESS  AD- 
VERSE. In  every  action  for  the  recovery  of  real  property, 
or  the  possession  thereof,  the  person  establishing  a  legal 
title  to  the  property  is  presumed  to  have  been  possessed 
thereof  within  the  time  required  by  law. 

[Occtipancy  deemed  under  legal  title,  unless  adverse.]  And 
the  occupation  of  the  property  by  any  other  person  is 
deemed  to  have  been  under  and  in  subordination  to  the  legal 
title,  unless  it  appear  that  the  property  has  been  held  and 
possessed  adversely  to  such  legal  title,  for  five  years  before 
the  commencement  of  the  action. 

tUmiorrt    Enacted  March  11,  1872. 
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§322.  OCCUPATION  UNDER  WRITTEN  INSTRU- 
MENT OR  JUDGMENT,  WHEN  DEEMED  ADVERSE. 

When  it  appears  that  the  occupant  or  those  under  whom 
he  claims,  entered  into  the  possession  of  the  property  under 
claim  of  title,  exclusive  of  other  right,  founding  such  claim 
upon  a  written  instrument,  as  being  a  conveyance  of  the 
property  in  question,  or  upon  the  decree  or  judgment  of  a 
competent  court,  and  that  there  has  been  a  continued  occupa- 
tion and  possession  of  the  property  included  in  such  instru- 
ment, decree,  or  judgment,  or  of  some  part  of  the  property, 
under  such  claim,  for  five  years,  the  property  so  included  is 
deemed  to  have  been  held  adversely,  except  that  when  it 
consists  of  a  tract  divided  into  lots,  the  possession  of  one 
lot  is  not  deemed  a  possession  of  any  other  lot  of  the  same 

tract, 

Hltftoryi    Enacted  March  llv  1872. 

§323.  WHAT  CONSTITUTES  ADVERSE  POSSES- 
SION  UNDER  WRITTEN  ISTRUMENT  OR  JUDG- 
MENT. For  the  purpose  of  constituting  an  adverse  posses- 
sion by  any  person  claiming  a  title  founded  upon  a  written 
instrument,  or  a  judgment  or  decree,  land  is  deemed  to  have 
been  possessed  and  occupied  in  the  following  cases: 

1.  Where  it  has  been  usually  cultivated  or  improved; 

2.  Where  it  has  been  protected  by  a  substantial  inclo- 
sure; 

3.  Where,  although  not  inclosed,  it  has  been  used  for  the 
supply  of  fuel,  or  of  fencing  timber  for  the  purposes  of  hus- 
bandry, or  for  pasturage,  or  for  the  ordinary  use  of  the  oc- 
cupant; 

4.  Where  a  known  farm  or  single  lot  has  been  partly  im- 
proved, the  portion  of  such  farm  or  lot  that  may  have  been 
left  not  cleared,  or  not  inclosed  according  to  the  usual  course 
and  custom  of  the  adjoining  country,  shall  be  deemed  to  have 
been  occupied  for  the  same  length  of  time  as  the  part  im- 
proved and  cultivated. 

Hlfltorjrt     Enacted  March  11,  1872. 
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§324.    PREMISES   ACTUALLY    OCCUPIED    UNDER 
CLAIM  OP  TITLE  DEEMED  TO  BE  HELD  ADVERSE- 

LY.  Where  it  appears  that  there  has  been  an  actual  con- 
tinued occupation  of  land,  under  a  claim  of  title,  exclusive  of 
any  other  right,  but  not  founded  upon  a  written  instrument, 
judgment,  or  decree,  the  land  so  actually  occupied,  and  no 
other,  is  deemed  to  have  been  held  adversely. 

Hlfltorri     Enacted  March  11.  1872. 


§325.  WHAT  CONSTITUTES  ADVERSE  POSSES- 
SION UNDER  CLAIM  OF  TITLE  NOT  WRITTEN.    For 

the  purpose  of  constituting  an  adverse  possession  by  a  per- 
son claiming  title,  not  founded  upon  a  written  instrument, 
judgment,  or  decree,  land  is  deemed  to  have  been  possessed 
and  occupied  in  the  following  cases  only: 

1.  Where  it  has  been  protected  by  a  substantial  inclosure. 

2.  Where  it  has  been  usually  cultivated  or  improved. 

Provided,  however,  that  in  no  case  shall  adverse  possession 
be  considered  established  under  the  provision  of  any  section 
or  sections  of  this  code,  unless  it  shall  be  shown  that  the 
land  has  been  occupied  and  claimed  for  the  period  of  five 
years  continuously,  and  the  party  or  persons,  their  predeces- 
sors and  grantors,  have  paid  all  the  taxes,  state,  county,  or 
municipal,  which  have  been  levied  and  assessed  upon  such 
land. 

niJitoiTi  Enacted  March  11,  1872;  amended  April  1,  1S78,  Code 
Amdts.  1877-8,  p.  99;  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  124,  act  held  unconstitutional,  see 
tkUftoTYf  §  5  ante. 

§  326.  RELATION  OF  LANDLORD  AND  TENANT, 
AS  AFFECTING  ADVERSE  POSSESSION.  When  the  re- 
lation of  landlord  and  tenant  has  existed  between  any  per- 
sons, the  possession  of  tenant  is  deemed  the  possession  of 
the  landlord  until  the  expiration  of  five  years  from  the  termi- 
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nation  of  the  tenancy,  or,  where  there  has  been  no  written 
lease,  until  the  expiration  of  five  years  from  the  time  of  the 
last  payment  of  rent,  notwithstanding  that  such  tenant  may 
have  acquired  another  title,  or  may  have  claimed  to  hold  ad- 
versely to  his  landlord.  But  such  presumptions  cannot  be 
made  after  the  periods  herein  limited. 

Hlfltorjri    Enacted  March  11,  1872. 

§  327.  RIGHT  OP  POSSESSION  NOT  APPECTED  BY 
DESCENT  CAST.  The  right  of  a  person  to  the  possession 
of  real  property  is  not  impaired  or  affected  by  a  descent  cast 
in  consequence  of  the  death  of  a  person  in  possession  of 
such  property. 

Hlfltorrt     Enacted  March  11,  1872. 

§  328.  CERTAIN  DISABILITIES  EXCLUDED  PROM 
TIME  TO  COMMENCE  ACTIONS.  If  a  person  entitled 
to  commence  an  action  for  the  recovery  of  real  property,  or 
for  the  recovery  of  the  possession  thereof,  or  to  make  any 
entry  or  defense  founded  on  the  title  to  real  property,  or  to 
rents  or  services  out  of  the  same,  is,  at  the  time  such  title 
first  descends  or  accrues,  either: 

1.  Under  the  age  of  majority; 

2.  Insane; 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon 
conviction  of  a  criminal  offense,  for  a  term  less  than  life; 

The  time,  not  exceeding  twenty  years,  during  which  such 
disability  continues  is  not  deemed  any  portion  of  the  time  in 
this  chapter  limited  for  the  commencement  of  such  action,  or 
the  making  of  such  entry  or  defense,  but  such  action  may  be 
commenced,  or  entry  or  defense  made,  within  the  period  of 
five  years  after  such  disability  shall  cease,  or  after  the  death 
of  the  person  entitled,  who  shall  die  under  such  disability; 
but  such  action  shall  not  be  commenced,  or  entry  or  defense 
made,  after  that  period. 
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Hiatoryi  Enacted  March  11,  1872;  amended  March  18,  1903 
(St&ta.  ft  Code  Amdts.  1908.  p.  177),  omitting  the  clause:  "or, 
4.  A  married  woman,  and  her  husband  may  be  a  necessary 
party  with  her  in  commencing  such  action  or  making  such  en- 
try or  defense;"  and  by  adding  after  the  words  "The  time," 
commencing  laat  paragraph,  the  words  "not  exceeding  twenty 
years";  amended  by  Code  Commissioners,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  124,  held  unconstitutional,  see  hto- 
toTYf  S  4  ante. 
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CHAPTER  III. 

THE   TIME   OP   COMMENCING  ACTIONS  OTHEfl  THAN   FOR 
THE   RECOVERY   OF   REAL.  PROPERTY. 

["The  sections  of  the  Code  of  Civil  Procedure  from  335  to  348 
inclusive,  beiner  Chapter  3,  Title  II.  Part  II,  prescribe  the  period 
within  which  'actions  other  than  for  the  recovery  of  real  prop- 
erty' may  be  commenced." — City  of  San  Francisco  vs.  Lunins» 
73  Cal.  610,  611,  15  Pac.  Rep.  311.] 

S  335.     Periods  of  limitation  prescribed.    ^ 

S  336.     Within  five  years. 

S  337.     Within  four  years. 

S  338.     W^lthin  three  years. 

§  339.     Within  two  years. 

S  340.     Within  one  year. 

S  341.     Within  six  months. 

9  342.     Same.     [Actions  agrainst  county  on  rejected  claim.] 

§  343.     Actions  for  relief  not  hereinbefore  provided  for. 

S  344.     Where  cause  of  action  accrues  on  mutual  account. 

9  345.  Actions  by  the  people  subject  to  limitations  of  thi^ 
chapter. 

S  345.  Actions  by  the  people  subject  to  limitations  of  this 
and  profits. 

S  347.  Same.  When  some  of  moTtgeLgerB  are  not  entitled  to  re- 
deem. 

S  348.  No  limitations  where  money  or  property  deposited  in 
bank. 

S  349.  Time  for  commencing  actions  under  "local  improve- 
ment" act  of  1901. 


§335.    PERIODS    OF     LIMITATION     PRESCRIBED. 

The  periods  prescribed  for  the    commencement    of    actions 
other  than  for  the  recovery  of  real  property,  are  as  follows: 

HUtoryt     Enacted  March  11,  1872. 

§336.    WITHIN  FIVE  YEARS.    Within  five  years: 
1.  An  action  upon  a  judgment  or  decree  of  any  court  of  the 
United  States  or  of  any  state  within  the  United  States. 
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2.  An  action  for  mesne  profits  of  real  property. 

HUitorjt  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  291. 

§337.    WITHIN  FOUR  YEARS.    Within  four  years: 

1.  An  action  upon  any  contract,  obligation  or  liability 
founded  upon  an  instrument  in  writing  executed  within  this 
state;  provided,  that  wherever  the  time  within  which  any 
such  action  must  be  so  commenced  would  in  any  case  expire 
by  the  terms  of  this  section  after  the  first  day  of  June,  one 
thousand  nine  hundred  and  six  and  before  the  first  day  of 
January,  one  thousand  nine  hundred  and  seven,  such  action 
may  be  commenced  at  any  time  before  the  first  day  of  Janu* 
ary,  one  thousand  nine  hundred  and  seven,  with  the  same 
force  and  effect  as  if  commenced  within  four  years  as  in  this 
section  provided. 

2.  An  action  to  recover  a  balance  due  upon  a  mutual,  open 
and  current  account  or  upon  an  open  book  account. 

Hlstoryt  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.  l&7a-4,  p.  291;  June  3,  1906,  Stats,  and  Amdts.  1906, 
p.  5,  by  chan^ine  "in  this  state"  to  "within  this  state,"  and 
adding:  matter  after  word  "state";  amended  March  19,  1907, 
Stats,  and  Amdts.  1907,  p.  699,  Kerr's  Stats,  and  Amdts.  1906-7, 
p.  435. 

§338.    WITHIN  THREE  YEARS.    Within  three  years: 

1.  An  action  upon  a  liability  created  by  statute,  other  than 
a  penalty  or  forfeiture; 

2.  An  action  for  trespass  upon  real  property; 

3.  An  action  for  taking,  detaining,  or  injuring  any  goods  or 
chattels,  including  actions  for  the  specific  recovery  of  per- 
sonal property; 

4.  An  action  for  relief  on  the  ground  of  fraud  or  mistake. 
The  cause  of  action  in  such  case  not  to  be  deemed  to  have 
accrued  until  the  discovery,  by  the  aggrieved  party,  of  the 
facts  constituting  the  fraud  or  mistake. 

mmtoryt    Enacted  March  11,  1872. 
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§  339.    WITHIN  TWO  YEARS.    Within  two  years: 

1.  An  action  upon  a  contract,  obligation  or  liability  not 
founded  upon  an  instrument  of  writing,  other  than  that  men- 
tioned in  subdivision  two  of  section  three  hundred  thirty- 
seven  of  this  code;  or  an  action  founded  upon  an  instrument 
or  writing  executed  out  of  the  state;  or  an  action  founded 
upon  a  contract,  obligation  or  liability,  evidenced  by  a  cer- 
tificate, or  abstract  or  guarantee  of  title  of  real  property,  or 
by  a  policy  of  title  insurance;  provided,  that  the  cause  of  ac- 
tion upon  a  contract,  obligation  or  liability  evidenced  by  a 
certificate,  or  abstract  or  guarantee  of  title  of  real  property, 
or  policy  of  title  insurance  shall  not  be  deemed  to  have  ac- 
crued until  the  discovery  of  the  loss  or  damage  suflFered  by 
the  aggrieved  party  thereunder. 

2.  An  action  against  a  sheriff,  coroner,  or  constable  upon 
a  liability  incurred  by  the  doing  of  an  act  in  his  official  ca- 
pacity and  in  virtue  of  his  office,  or  by  the  omission  of  an 
official  duty,  including  the  non-payment  of  money  collected 
upon  an  execution.  But  this  subdivision  does  not  apply  to 
an  action  for  an  escape. 

HLitorrs  Enacted  March  11,  1872;  amended  March  24«  1874, 
Code  Amdts.  1873-4,  p.  292;  March  18,  1905,  Stats,  and  Amdts. 
1905,  p.  231,  by  omitting  par.  3,  which  provided  as  follows:  "An 
action  to  recover  damages  for  the  death  of  one  caused  by  the 
wrongful  act  or  nesrlect  of  another";  June  3,  1906,  Stats,  and 
Amdts.  1906,  by  adding  the  proviso  paragraph  at  end;  amended 
March  19,  1907,  Stats,  and  Amdts.  1907,  p.  599,  Kerr's  Stats,  and 
Amdts.  1906-7,  p.  435;  May  30.  1913,  Stats,  and  Amdts.  1913,  p. 
332.     In  effect  August  10,   1913. 

§340.    WITHIN  ONE  YEAR.    Within  one  year: 

1.  An  action  upon  a  statute  for  a  penalty  or  forfeiture, 
when  the  action  is  given  to  an  individual,  or  to  an  individual 
and  the  state,  except  when  the  statute  imposing  it  prescribes 
a  different  limitation. 

2.  An  action  upon  a  statute,  or  upon  an  undertaking  in  a 
criminal  action,  for  a  forfeiture  or  penalty  to  the  people  of 
this  state. 
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3.  An  action  for  libel,  slander,  assault,  battery,  false  im- 
prisonment, seduction  or  for  injury  to  or  for  the  death  of  one 
caused  by  the  wrongful  act  or  neglect  of  another  or  by  a 
depositor  against  a  bank  for  the  payment  of  a  forged  or 
raised  check. 

4.  An  action  against  a  sheriff  or  other  officer  for  the  escape 
of  a  prisoner  arrested  or  imprisoned  on  civil  process. 

5.  An  action  against  a  municipal  corporation  for  damages 
or  injuries  to  property  caused  by  a  mob  or  riot. 

HlstozTi  Enacted  March  11,  1S72;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  292;  January  27«  1876,  Code  Amdts.  1875- 
6,  p.  89;  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  232. 

§341.    WITHIN  SIX  MONTHS.    Within  six  months: 
An  action  against  an  officer,  or  officer  de  facto: 

1.  To  recover  any  goods,  wares,  merchandise,  or  other 
property,  seized  by  any  such  officer  in  his  official  capacity  as 
tax-collector,  or  to  recover  the  price  or  value  of  any  goods, 
wares,  merchandise,  or  other  personal  property  so  seized,  or 
for  damages  for  the  seizure,  detention,  sale  of,  or  injury  to 
any  goods,  wares,  merchandise,  or  other  personal  property 
seized,  or  for  damages  done  to  any  person  or  property  in 
making  any  such  seizure. 

2.  To  recover  stock  sold  for  a  delinquent  assessment,  as 
provided  in  section  three  hundred  and  forty'-seven  of  the 
Civil  Code. 

Hlctorjt  Bnacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.   1873-4,  p.   292. 

§342.  SAME.  [ACTIONS  AGAINST  COUNTY  ON 
REJECTED  CLAIMS.]  Actions  on  claims  against  a  county, 
which  have  been  rejected  by  the  board  of  supervisors,  must 
be  commenced  within  six  months  after  the  first  rejection 
thereof  by  such  board. 

HIatorri    Enacted  March  11,  1872. 
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§343.  ACTIONS  FOR  RELIEF  NOT  HEREINBE- 
FORE  PROVIDED  FOR.  An  action  for  relief  not  herein- 
before provided  for  must  be  commenced  within  four  years 
after  the  cause  of  action  shall  have  accrued. 

Hlfltorri     Enacted  March  11,  1872. 

§344.  WHERE  CAUSE  OF  ACTION  ACCRUES  ON 
MUTUAL  ACCOUNT.  In  an  action  brought  to  recover  a 
balance  due  upon  a  mutual,  open,  and  current  account,  where 
there  have  been  reciprocal  demands  between  the  parties,  the 
cause  of  action  is  deemed  to  have  accrued  from  the  time  of 
the  last  item  proved  in  the  account  on  either  side. 

Htstorys     Enacted  March  11,  1872. 

§345.  ACTIONS  BY  THE  PEOPLE  SUBJECT  TO 
THE  LIMITATIONS  OF  THIS  CHAPTER.  The  limita- 
tions prescribed  in  this  chapter  apply  to  actions  brought  in 
the  name  of  the  state  or  for  the  benefit  of  the  state,  in  the 
same  manner  as  to  actions  by  private  parties,  except  that 
actions  for  the  recovery  of  money  due  on  account  of  the  pres- 
ence of  patients  at  the  state  hospitals  may  be  commenced  at 
any  time  within  three  years  after  the  accrual  of  the  same. 

HUtoryi  Enacted  March  11,  1872;  amended  March  20,  1905, 
Stats,  and  Amdts.   1905,  p.  487. 

§346.  ACTION  TO  REDEEM  MORTGAGE,  WITH- 
OUT ACCOUNT  OF  RENTS  AND  PROFITS.  An  action 
to  redeem  a  mortgage  of  real  property,  with  or  without  an 
account  of  rents  and  profits,  may  be  brought  by  the  mort- 
gager or  those  claiming  under  him,  against  the  mortgagee 
in  possession,  or  those  claiming  under  him,  unless  he  or  they 
have  continuously  maintained  an  adverse  possession  of  the 
mortgaged  premises  for  five  years  after  breach  of  some  con- 
dition of  the  mortgage. 

Hlfltorri     Enacted  March  11,  1872. 
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§347.  SAME.  WHEN  SOME  OF  MORTGAGERS 
NOT  ENTITLED  TO  REDEEM.  If  there  is  more  than 
one  such  mortgager,  or  more  than  one  person  claiming  un- 
der a  mortgager,  some  of  whom  are  not  entitled  to  main- 
tain such  an  action  under  the  provisions  of  this  chapter,  any 
one  of  them  who  is  entitled  to  maintain  such  an  action  may 
redeem  therein ^a  divided  or  undivided  part  of  the  mortgaged 
premises,  according  as  his  interest  may  appear  and  have 
an  accounting,  for  a  part  of  the  rents  and  profits  proportion- 
ate to  his  interest  in  the  mortgaged  premises,  on  payment 
of  a  part  of  the  mortgage  money,  bearing  the  same  propor- 
tion to  the  whole  of  such  money  as  the  value  of  his  divided 
or  undivided  interest  in  the  premises  bears  to  the  whole  of 
such  premises. 

Hlmtoryt    Enacted  March  11.  1872. 

§  348.  NO  LIMITATION  WHERE  MONEY  OR  PROP- 
ERTY DEPOSITED  IN  BANK.  To  actions  brought  to  re- 
cover money  or  other  property  deposited  with  any  bank, 
banker,  trust  company,  building  and  loan  association,  or  sav- 
ings and  loan  society  there  is  no  limitation. 

< 

Hlatoryi  Enacted  March  24.  1874,  Code  Amdta.  1873-4,  p.  298; 
amended  April  19,  1915,  Stats,  and  Amdts.  1916,  p.  684.  In  ef- 
fect August  8,  1915. 

§  349.  TIME  FOR  COMMENCING  ACTIONS  UNDER 
-LOCAL  IMPROVEMENT  ACT  OF  1901."  Any  action  to 
contest  an  assessment  levied  by  the  legislative  body  of  any 
municipality  under  the  terms  of  the  "local  improvement  act 
of  1901,"  must  be  commenced  within  thirty  days  after  the 
entry  upon  the  minutes  of  such  legislative  body  of  the  resolu- 
tion provided  for  in  section  eight  of  said  "local  improvement 
act  of  1901." 

Hlvtorji  Enacted  February  26,  1901.  Stats,  and  Amdts.  1900- 
1.  p.   44. 
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CHAPTER  IV. 

GENERAL  PROVISIONS  AS  TO  THE  TIME  OF  COMMENCING 

ACTIONS. 

§  350.     When  an  action  is  commenced. 

5  351.     Exception,  where,  defendant  is  out  of  the  state. 
§  362.     Exception  as  to  persons  under  disabilities. 

9  353.     Provision   where   person   entitled  dies  before   limitation 

expires. 
§  354.     In  suits  by  aliens,  time  of  war  to  be  deducted. 

6  356.     Provision  where  Judgrment  has  been  reversed. 

§  356.  Provision  where  action  is  stayed  by  injunction. 

9  367.  Disability  must  exist  when  rigrht  of  action  accrued. 

9  358.  When  two  or  more  disabilities  exist,  etc. 

9  359.  This   title   not   applicable   to   actions   against   directors, 

etc.     Limitations  in  such  cases  prescribed. 

9  ^60.  Acknowledfirment  or  new  promise  must  be  in  writing. 

9  861.  Limitation  laws  of  other  states,  effect  of. 

9  362.  Existingr  causes  of  action  not  afTected. 

9  363.  Word  "action"  includes  a  special  proceeding. 


§  350.  WHEN  AN  ACTION  IS  COMMENCED.  An  ac- 
tion  is  commenced,  within  the  meaning  of  this  title,  when  the 
complaint  is  filed. 

History t     Enacted  March  11,  1872. 


§  351.  EXCEPTION,  WHERE  DEFENDANT  IS  OUT 
OP  THE  STATE.  If,  when  the  cause  of  action  accrues 
against  a  person,  he  is  out  of  the  state,  the  action  may  be 
commenced  within  the  term  herein  limited,  after  his  return 
to  the  state,  and  if,  after  the  cause  of  action  accrues,  he  de- 
parts from  the  state,  the  time  of  his  absence  is  not  part  of 
the  time  limited  for  the  commencement  of  the  action. 

Hlstorjri     Enacted  March  11,  1872. 
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ch.lV.]  BXCBPTIONS— ALIBNa  §§  352-354 

§352.  EXCEPTION  AS  TO  PERSONS  UNDER  DIS- 
ABILITIES.  If  a  person  entitled  to  bring  an  action,  men- 
tioned in  chapter  three  of  this  title,  be»  at  the  time  the  cause 
of  action  accrued,  either: 

1.  Within  the  age  of  majority;  or, 

2.  Insane;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  under 
the  sentence  of  a  criminal  court  for  a  term  less  than  for  life; 
or, 

4.  A  married  woman,  and  her  husband  be  a  necessary  party 
with  her  in  commencing  such  action: 

— ^The  time  of  such  disability  is  not  a  part  of  the  time  lim- 
ited for  the  commencement  of  the  action. 

Bl«tarr>  Enacted  March  11,  1872;  amended  by  Code  CommlB- 
slon  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  125,  act  held 
unconstitutional,  see  hMmtory,  §  6  ante. 


§353.  PROVISION  WHERE  PERSON  ENTITLED 
DIES  BEFORE  LIMITATION  EXPIRES.  If  a  person  en- 
titled to  bring  an  action  die  before  the  expiration  of  the  time 
limited  for  the  commencement  thereofi  and  the  cause  of  ac- 
tion survive,  an  action  may  be  commenced  by  his  representa- 
tives, after  the  expiration  of  that  time,  and  within  six  months 
from  his  death.  If  a  person  against  whom  an  action  may  be 
brought  die  before  the  expiration  of  the  time  limited  for  the 
commencement  thereof,  and  the  cause  of  action  survive,  an 
action  may  be  commenced  against  his  representatives,  after 
the  expiration  of  that  time,  and  within  one  year  after  the 
issuing  of  letters  testamentary  or  of  administration. 

HLitoryi    Enacted  March  11,  1872. 


§  354.    IN  SUITS  BY  ALIENS,  TIME  OP  WAR  TO  BE 
DEDUCTED.    When  a  person  is  an  alien  subject,  or  citi- 
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zen  of  a  country  at  war  with  the  United  States,  the  time  of 
the  continuance  of  the  war  is  not  part  of  the  period  limited 
for  the  commencement  of  the  action. 

History  I    Enacted  March  11,  1872. 


§  355.  PROVISION  WHERE  JUDGMENT  HAS  BEEN 
REVERSED.  If  an  action  is  commenced  within  the  time 
prescribed  therefor,  and  a  judgment  therein  for  the  plaintiff 
be  reversed  on  appeal,  the  plaintiff,  or  if  he  die  and  the  cause 
of  action  survive,  his  representatives,  may  commence  a  new 
action  within  one  year  after  the  reversal. 

Hlatoryt  Enacted  March  11,  1872;  amended  by  Code  Com- 
mission. Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  125,  act 
held  unconstitutional,  see  history-*  §  5  ante. 


§  356.  PROVISION  WHERE  ACTION  IS  STAYED  BY 
INJUNCTION.  When  the  commencement  of  an  action  is 
stayed  by  injunction  or  statutory  prohibition,  the  time  of  the 
continuance  of  the  injunction  or  prohibition  is  not  part  of 
the  time  limited  for  the  commencement  of  the  action. 

HlatoiTi     Enacted  March  11,  1^72. 


§  357.  DISABILITY  MUST  EXIST  WHEN  RIGHT  OP 
ACTION  ACCRUED.  No  person  can  avail  himself  of  a 
disability,  unless  it  existed  when  his  right  of  action  accrued. 

HtotoiTt    Knacted  March  11,  1872. 


§358.  WHEN  TWO  OR  MORE  DISABILITIES  BX- 
1ST,  ETC.  When  two  or  more  disabilities  coexist  at  the 
time  the  right  of  action  accrues,  the  limitation  does  not  at- 
tach until  they  are  removed. 

History t    Enacted  March  11,  1872. 
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ch.I v.]     APPLJCATION.  ACKNOWLEDGMENTS,  ETC. §§  359-362 

§  359.  THIS  TITLE  NOT  APPLICABLE  TO  ACTIONS 
AGAINST  DIRECTORS,  ETC.  LIMITATIONS  IN  SUCH 
CASES  PRESCRIBED.  This  title  does  not  affect  actions 
against  directors  or  stockholders  of  a  corporation,  to  re- 
eover  a  penalty  or  forfeiture  imposed,  or  to  enforce  a  liabil- 
ity created  by  law;  but  such  actions  must  be  brought  within 
three  years  after  the  discovery  by  the  aggrieved  party  of  the 
facts  upon  which  the  penalty  or  forfeiture  attached,  or  the 
liability  was  created. 

History s    Enacted  March  11,  1872. 


§360.  ACKNOWLEDGMENT  OR  NEW  PROMISE 
MUST  BE  IN  WRITING.  No  acknowledgment  or  prom- 
ise is  sufficient  evidence  of  a  new  or  continuing  contract,  by 
which  to  take  the  case  out  of  the  operation  of  this  title,  un- 
less the  same  is  contained  in  some  writing,  signed  by  the 
party  to  be  charged  thereby. 

HUtorys    Enacted  March  11,  1872. 


§  361.  LIMITATION  LAWS  OF  OTHER  STATES,  EF- 
FECT  OF.  When  a  cause  of  action  has  arisen  in  another 
state,  or  in  a  foreign  country,  and  by  the  laws  thereof  an 
action  thereon  cannot  there  be  maintained  against  a  person 
by  reason  of  the  lapse  of  time,  an  action  thereon  shall  not 
be  maintained  against  him  in  this  state,  except  in  favor  of 
one  who  has  been  a  citizen  of  this  state,  and  who  has  held 
the  cause  of  action  from  the  time  it  accrued. 

HlMtoryt    Enacted  March  11,  1872. 


§362.  EXISTING  CAUSES  OF  ACTION  NOT  AF- 
FECTED. This  title  does  not  extend  to  actions  already 
commenced,  nor  to  cases  where  the  time  prescribed  in  any 
existing  statute  for  acquiring  a  right  or  barring  a  remedy 
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has  fully  run,  but  the  laws  now  in  force  are  applicable  to 
such  actions  and  cases,  and  are  repealed  subject  to  the  pro- 
visions of  this  section. 

Hlatoryi  Enacted  March  11,  1872;  amended  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  125,  act 
held   unconstitutional,  see  history,  S  5  ante. 

§363.  WORD  ''ACTION"  INCLUDES  A  SPECIAL 
PROCEEDING.  The  word  "action"  as  used  in  this  title  is 
to  be  construed,  whenever  it  is  necessary  so  to  do,  as  includ- 
ing a  special  proceeding  of  a  civil  nature. 

HUtoryt    Enacted  March  11,  1872. 


160 


Tit.III.]  PARTIES  TO  ACTION.  §367 


TITLE  III. 

OF  THE  PARTIES  TO  CIVIL  ACTIONS. 

S  367.     Action  to  be  In  name  of  party  in  interest. 

§  368.     Assigrnment  of  thins  in  action  not  to  prejudice  defense. 

§  369.     Executor,  trustee^  etc.«  may  sue  without  Joining  the  per- 
sons beneficially   interested. 

9  370.     When  a  married  woman   is  a  party   to  action.     Actions 
by  and  against. 

9  371.  Wife  may  defend,  when. 

9  372.  Infant,  etc.,  to  appear  by  guardian. 

9  373.  Guardian,  how  appointed. 

9  374.  Unmarried  female  may  sue  for  her  own  seduction. 

9  375.  Father,  etc.,  may  sue,  for  seduction  of  daughter,  etc. 

9  376.  Father,  etc.,  may  sue  for  injury  or  death  of  child. 

9  377.     When  representatives  may  sue  for  death  of  one  caused 
by  the  wrongful  act  of  another. 

9  378.     Who  may  be  Joined  as  plaintiffs. 

9  379.     Who  may  be  Joined  as  defendants. 

9  380.     Parties  defendant  in  an  action  to  determine  conflicting 
claims  to  real  property. 

I  381.     Parties  holding  title  under  a  common  source,  when  may 
Join. 

I  382.     Parties   In   Interest,   when    to   be  Joined.     When   one   or 
more  may  sue  or  defend  for  the  whole. 

I  388.     Plainticr  may  sue  in  one  action  the  different  parties  to 
commercial  paper  [or  insurance  policies]. 

9  S84.     Tenants  in  common,  etc.,  may  sever  in  bringing  or  de- 
fending actions. 

9  385.     Action,  when  not  to  abate  by  death,  marriage,  or  other 
disability.     Proceedings   in   such   case. 

I  386.     Another  person  may  be  substituted  for  the  defendant. 

9  387.     Intervention,  when  it  takes  place,  and  how  made. 

I  388.     Associates  may  be  sued  by  name  of  association. 

9  389.     Court,   when    to   decide   controversy    or   to    order   other 

parties  to  be  brought  in. 
I  390.     Actions  against  fire  departments. 
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§  367.  ACTION  TO  BE  IN  NAME  OF  PARTY  IN  IN- 
TEREST.  Every  action  must  be  prosecuted  in  the  name  of 
the  real  party  in  interest,  except  as  provided  in  section  three 
hundred  and  sixty-nine  of  this  code. 

Historyi  Enacted  March  11«  1872,  founded  upon  9  4  Practice 
Act  as  amended  1855,  Stats.  1855.  p.  303;  amended  April  15,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.).  p.  63;  by  Code  Commission, 
Act  March  8.  1901.  Stats,  and  Amdts.  1900-1,  p.  125.  act  held 
unconstitutional,   see  hlMtory,  fi  5  ante. 

§368.  ASSIGNMENT  OF  THING  IN  ACTION  NOT 
TO  PREJUDICE  DEFENSE.  In  the  case  of  an  assign- 
ment of  a  thing  in  action,  the  action  by  the  assignee  is  with- 
out prejudice  to  any  set-off,  or  other  defense  existing  at  the 
time  of,  or  before,  notice  of  the  assignment;  but  this  section 
does  not  apply  to  a  negotiable  promissory  note  or  bill  of  ex- 
change, transferred  in  good  faith,  and  upon  good  considera- 
tion, before  maturity. 

History  I  Enacted  March  11,  1872,  founded  upon  9  5  of  Prac- 
tice Act. 

§369.  EXECUTOR,  TRUSTEE,  ETC.,  MAY  SUE 
WITHOUT  JOINING  THE  PERSONS  BENEFICIALLY 
INTERESTED.  An  executor  or  administrator,  or  trustee 
of  an  express  trust,  or  a  person  expressly  authorized  by 
statute,  may  sue  without  joining  with  him  the  persons  for 
whose  benefit  the  action  is  prosecuted.  A  person  with 
whom,  or  in  whose  name,  a  contract  is  made  for  the  benefit 
of  another,  is  a  trustee  of  an  express  trust,  within  the  mean- 
ing of  this  section. 

Hintoryt      Enacted    March    11,    1872,    re-enactment    of    5  6    of 

Practice  Act,  as  amended  1S54,  Stats.  1854,  p.  84. 

« 

§370.  WHEN  MARRIED  WOMAN  IS  PARTY  TO 
ACTION.  ACTIONS  BY  OR  AGAINST.  When  a  mar- 
ried woman  is  a  party,  her  husband  must  be  joined  with  her, 
except: 
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1.  When  the  action  concerns  her  separate  property,  in- 
cluding action  for  injury  to  her  person,  libel,  slander,  false 
imprisonment  or  malicious  prosecution,  or  her  right  or  claim 
to  the  homestead  property,  she  may  sue  alone. 

2.  When  the  action  is  between  herself  and  her  husband, 
she  may  sue  or  be  sued  aloue. 

3.  Wh^n  she  is  living  separate  and  apart  from  her  hus- 
band by  reason  of  his  desertion  of  her,  or  by  agreement,  in 
-writing,  entered  into  between  them,  she  may  sue  or  be  sued 
alone. 

Historyi  Enacted  March  11,  1872,  a  re-enactment  of  8  7  Prac- 
tice Act,  adding  par.  3;  amended  March  24,  1874,  Code  Amdts. 
1873-4,  p.  293;  by  Code  Commission,  Act  March  8.  1901,  Stats. 
and  Amdts.  1900-1.  p.  126,  act  held  unconstitutional,  see  Kerr's 
Cyc.  C.  C.  S  4;  amended  May  21,  1913,  Stats,  and  Amdts.  1913,  p. 
217.     IB  effect  August  10,  1913. 


§371.  WIFE  MAY  DEFEND,  WHEN.  If  a  husband 
and  wife  be  sued  together,  the  wife  may  defend  for  her  own 
right,  and  if  the  husband  neglect  to  defend,  she  may  defend 
for  his  right  also. 

Hiwtori-s  Enacted  March  11,  1872,  re-enactment  of  9  8  of 
Practice  Act,  adding  last  clause. 


§372.  INFANT,  ETC.,  TO  APPEAR  BY  GUARDIAN. 
When  an  infant,  or  an  insane  or  incompetent  person  is  a 
party,  he  must  appear  either  by  his  general  guardian  or  by 
a  guardian  ad  litem  appointed  by  the  court  in  which  the  ac- 
tion is  pending,  in  each  case.  A  guardian  ad  litem  may  be 
appointed  in  any  case,  when  it  is  deemed  by  the  court  in 
which  the  action  or  proceeding  is  prosecuted,  or  by  a  judge 
thereof,  expedient  to  represent  the  infant,  insane,  or  incom- 
petent person  in  the  action  or  proceeding,  notwithstanding  he 
may  have  a  general  guardian  and  may  have  appeared  by  him. 
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[May  compromise.]  The  general  guardian  or  guardian  ad 
litem  so  appearing  for  any  infant,  or  insane  or  incompetent 
person  in  any  suit  shall  have  power  to  compromise  the  same 
and  to  agree  to  the  judgment  to  be  entered  therein  for  or 
against  his  ward,  subject  to  the  approval  of  the  court  in 
which  such  suit  is  pending. 

Tlbgtorjt  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  294;  April  15,  1880,  Code  Amdts.  1880  (C. 
C.  P.  pt),  p.  63;  May  30,  1913,  Stats,  and  Amdts.  1913,  p.  350. 
In  effect  August  13,  1913. 

§373.  GUARDIAN,  HOW  APPOINTED.  When  a 
guardian  ad  litem  is  appointed  by  the  court,  he  must  be  ap- 
pointed as  follows: 

1.'  When  the  infant  is  plaintiff,  upon  the  application  of  the 
infant,  if  he  be  of  the  age  of  fourteen  years,  or  if  under  that 
age,  upon  the  application  of  a  relative  or  friend  of  the  infant. 

2.  When  the  infant  is  defendant,  upon  the  application  of 
the  infant,  if  he  be  of  the  age  of  fourteen  years,  and  apply 
within  ten  days  after  the  service  of  the  summons,  or  if  un- 
der that  age,  or  if  he  neglect  so  to  apply,  then  upon  the  ap-- 
plication  of  a  relative  or  friend  of  the  infant,  or  of  any  other 
party  to  the  action. 

3.  When  an  insane  or  incompetent  person  is  a  party  to  an 
action  or  proceeding,  upon  the  application  of  a  relative  or 
friend  of  such  insane  or  incompetent  person,  or  of  any  other 
party  to  the  action  or  proceeding. 

Hlatoryi  Enacted  March  11,  1872;  amended  April  IS,  1880, 
Code  Amdts.   1880    (C.  C.   P.  pt),  p.   63. 

§374.  UNMARRIED  FEMALE  MAY  SUE  FOR  HER 
OWN  SEDUCTION.  An  unmarried  female  may  prosecute, 
as  plaintiff,  an  action  for  her  own  seduction,  and  may  reco.v- 
er  therein  such  damages,  pecuniary  or  exemplary,  as  are  as- 
sessed in  her  favor. 

Hintorri     Enacted  March  11,  1872. 
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§  375.  FATHER,  BTC^  MAY  SUB  FOR  SEDUCTION 
OP  DAUGHTER,  ETC.  A  father,  or,  in  case  of  his  death 
or  desertion  of  his  family,  the  mother,  may  prosecute  as 
plaintiff  for  the  seduction  of  the  daughter,  and  the  guardian 
for  the  seduction  of  the  ward,  though  the  daughter  or  ward 
be  not  living  with  or  in  the  service  of  the  plaintiff  at  the  time 
of  the  seduction  or  afterward,  and  there  be  no  loss  of  service. 

WUmtoryt  Enacted  March  11,  187S;  amended  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Admts.  1900-1,  p.  126,  act 
held  unconstitutional,  see  hlmtory,  9  5  ante. 


§376.  FATHER,  ETC.,  MAY  SUE  FOR  INJURY  OR 
DEATH  OF  CHILD.  A  father,  or  in  case  of  his  death  or 
desertion  of  his  family,  the  mother,  may  maintain  an  action 
for  the  injury  or  death  of  a  minor  child,  and  a  guardian  for 
the  injury  or  death  of  his  ward,  when  such  injury  or  death 
is  caused  by  the  wrongful  act  or  neglect  of  another.  Such 
action  may  be  maintained  against  the  person  causing  the  in- 
jury, or  death,  or  if  such  person  be  employed  by  another 
person  who  is  responsible  for  his  conduct,  also  against  such 
other  person. 

Hlstorjrt  Enacted  March  11,  1872,  re-enactment  of  9 11  of 
Practice  Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p. 
294;  by  Code  Commission.  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  12<6,  act  held  unconstitutional,  see  history,  9  5  ante. 


§377.  WHEN  REPRESENTATIVES  MAY  SUE  FOR 
DEATH  OF  ONE  CAUSED  BY  WRONGFUL  ACT  OF 
ANOTHER.  When  the  death  of  a  person  not  being  a  minor 
is  caused  by  the  wrongful  act  or  neglect  of  another,  his  heirs 
or  personal  representa^ves  may  maintain  an  action  for  dam- 
ages against  the  person  causing  the  death,  or  if  such  person 
be  employed  by  another  person  who  is  responsible  for  his 
conduct,  then  also  against  such  other  person.     In  every  ac- 
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tion  under  this  and  the  preceding  section,  such  damages  may 
be  given  as  under  all  the  circumstances  of  the  case  may  be 
just. 

History i  Enacted  March  11,  1872,  amended  March  24,  1874. 
Code  Amdts.  1873-4,  p.  294;  by  Code  Commission,  Act  March  8p 
1901,  Stats,  and  Amdts.  1900rl,  p.  126,  act  held  unconstitutional, 
see  history,  fi  5  ante. 


§  378.    WHO  MAY  BE  JOINED  AS  PLAINTIFFS.     All 

persons  having  an  interest  in  the  subject  of  the  action,  and  in 
obtaining  the  relief  demanded,  may  be  joined  as  plaintiffs, 
except  when  otherwise  provided  in  this  title. 

Hlstori't      Enacted    March    11,    1872,    re-enactment   of    9  12    of 
Practice  Act. 


§379.    WHO   MAY   BE   JOINED   AS   DEFENDANTS. 

Any  person  may  be  made  a  defendant  who  has  or  claims  an 
interest  in  the  controversy  adverse  to  the  plaintiff,  or  who  is 
a  necessary  party  to  a  complete  determination  or  settlement 
of  the  question  involved  therein.  And  in  an  action  to  deter- 
mine the  title  or  right  of  possession  to  real  property  which, 
at  the  time  of  the  commencement  of  the  action,  is  in  the  pos- 
session of  a  tenant,  the  landlord  may  be  joined  as  a  party  de- 
fendant. 

Hlstoryi      Enacted    March    11,    1872,    re-enactment   of    §  13    of 
Practice  Act,  adding  the  last  sentence. 


§380.  PARTIES  DEFENDANT  IN  AN  ACTION  TO 
DETERMINE  CONFLICTING  CLAIMS  TO  REAL 
PROPERTY.  In  an  action  brought  by  a  person  out  of  pos- 
session of  real  property,  to  determine  an  adverse  claim  of  an 
interest  or  estate  therein,  the  person  making  such  adverse 
claim  and  persons  in  possession  may  be  joined  as  defendants, 
and  if  the  judgment  be  for  the  plaintiff,  he  may  have  a  writ 
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for  the  possession  of  the  premises,  as  against  the  defendants 
in  the  action,  against  whom  the  judgment  has  passed. 

Hlatoryi     Enacted  March   11.   1872;   amended  March   24,    1874, 
Code  Amdts.  1873-4,  p.  295. 


§  381.  PARTIES  HOLDING  TITLE  UNDER  A  COM- 
MON SOURCE,  WHEN  MAY  JOIN.  Any  two  or  more 
persons  claiming  any  estate  or  interest  in  lands  under  a  com- 
mon source  of  title,  whether  holding  as  tenants  in  common, 
joint  tenants,  coparceners,  or  in  severalty,  may  unite  in  an 
action  against  any  person  claiming  an  adverse  estate  or  in- 
terest therein,  for  the  purpose  of  determining  such  adverse 
claim,  or  if  [of]  establishing  such  common  source  of  title,  or 
of  declaring  the  same  to  be  held  in  trust,  or  of  removing  a 
cloud  upon  the  same. 

Hlatoryt  .Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  AmdU.  1873-4,  p.   295. 

§382.  PARTIES  IN  INTEREST,  WHEN  TO  BE 
JOINED.  WHEN  ONE  OR  MORE  MAY  SUE  OR  DE- 
FEND FOR  THE  WHOLE.  Of  the  parties  to  the  action, 
those  who  are  united  in  interest  must  be  joined  as  plaintiffs 
or  defendants;  but  if  the  consent  of  any  one  who  should 
have  been  joined  as  plaintiff  cannot  be  obtained,  he  may  be 
made  a  defendant,  the  reason  thereof  being  stated  in  the 
complaint;  and  when  the  question  is  one  of  a  common  or  gen- 
eral interest,  of  many  persons,  or  when  the  parties  are  nu- 
merous, and  it  is  impracticable  to  bring  them  all  before  the 
court,  one  or  more  may  sue  or  defend  for  the  benefit  of  all. 

Hiatoryt  Enacted  March  11,  1872,  re-enactment  of  6  14  of 
Practice  Act. 

§  383.  PLAINTIFF  MAY  SUE  IN  ONE  ACTION  THE 
DIFFERENT  PARTIES  TO  COMMERCIAL  PAPER  [OR 
INSURANCE  POLICIES].     Persons  severalty  liable  upon 
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the  same  obligation  or  instrument,  including  the  parties  to 
bills  of  exchange  and  promissory  notes,  and  sureties  on  the 
same  or  separate  instruments,  may  all  or  any  of  them  be 
included  in  the  same  action,  at  the  option  of  the  plaintiff; 
and  all  or  any  of  them  join  as  plaintiffs  in  the  same  action, 
concerning  or  affecting  the  obligation  or  instrument  upon 
which  they  are  severally  liable.  Where  the  same  person  is 
insured  by  two  or  more  insurers  separately  in  respect  to  the 
same  subject  and  interest,  such  person,  or  the  payee  under  the 
policies,  or  the  assignee  of  the  cause  of  action,  or  other  suc- 
cessor in  interest  of  such  assured  or  payee,  may  join  all  or 
any  of  such  insurers  in  a  single  action  for  the  recovery  of  a 
loss  under  the  several  policies,  and  in  case  of  judgment  a 
several  judgment  must  be  rendered  against  each  of  such  in- 
surers according  as  his  liability  shall  appear. 

Hlntorys  Enacted  March  11,  1872,  re-enactment  of  9  16  of 
Practice  Act;  amended  February  23,  1897,  State,  and  Amdts. 
1897,  p.  19;  March  18,  1903.  Stats,  and  Amdts.  190^,  p.  20^8. 

§384.  TENANTS  IN  COMMON,  ETC.,  MAY  SEVER 
IN  BRINGING  OR  DEFENDING  ACTIONS.  All  persons 
holding  as  tenants  in  common,  joint  tenants,  or  coparceners, 
or  any  number  less  than  all,  may  jointly  or  severally  com- 
mence or  defend  any  civil  action  or  proceeding  for  the  en- 
forcement or  protection  of  the  rights  of  such  party. 

Hlntoryt     Enacted  March  11,  1872. 


§  385.  ACTION,  WHEN  NOT  TO  ABATE  BY  DEATH, 
MARRIAGE,  OR  OTHER  DISABILITY.  PROCEED- 
INGS  IN  SUCH  CASE.  An  action  or  proceeding  does  not 
abate  by  the  death,  or  any  disability  of  a  party,  or  by  the 
transfer  of  any  interest  therein,  if  the  cause  of  action  survive 
or  continue.  In  case  of  the  death  or  any  disability  of  a  party, 
the  court,  on  motion,  may  allow  the  action  or  proceeding  to 
be  continued  by  or  against  his  representative  or  successor  in 
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interest  In  case  of  any  other  transfer  of  interest,  the  action 
or  proceeding  may  be  continued  in  the  name  of  the  original 
party,  or  the  court  may  allow  the  person  to  whom  the  trans- 
fer is  made  to  be  substituted  in  the  action  or  proceeding. 

Hlatoryt  Enacted  March  11,  1872,  re-enactment  of  9  16  Prac- 
tice Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  295. 

§  386.  ANOTHER  PERSON  MAY  BE  SUBSTITUTED 
FOR  THE  DEPENDANT.  A  defendant,  against  whom  an 
action  is  pending  upon  a  contract,  or  for  specific  personal 
property,  may,  at  any  time  before  answer,  upon  affidavit  that 
a  person  not  a  party  to  the  action  makes  against  him,  and 
without  any  collusion  with  him,  a  demand  upon  such  contract, 
or  for  such  property,  upon  notice  to  such  person  and  the  ad- 
verse party,  apply  to  the  court  for  an  order  to  substitute 
such  person  in  his  place,  and  discharge  him  from  liability  to 
either  party,  on  his  depositing  in  court  the  amount  claimed 
on  the  contract,  or  delivering  the  property  or  its  value  to 
such  person  as  the  court  may  direct;  and  the  court  may,  in 
its  discretion,  make  the  order. 

[Conflicting  claims,  how  made.]  And  whenever  conflicting 
claims  are  or  may  be  made  upon  a  person  for  or  relating 
to  personal  property,  or  the  performance  of  an  obligation,  or 
any  portion  thereof,  such  person  may  bring  an  action  against 
the  conflicting  claimants  to  compel  them  to  interplead  and 
litigate  their  several  claims  among  themselves.  The  order 
of  substitution  may  be  made  and  the  action  of  interpleader 
may  be  maintained,  and  the  applicant  or  plaintiff  be  dis- 
charged from  liability  to  all  or  any  of  the  conflicting  claim- 
ants, although  their  titles  or  claims  have  not  a  common  ori- 
gin, or  are  not  identical,  but  are  adverse  to  and  independent 
of  one  another. 

WUmtmrr*     Enacted  March   11,   1872,   re-enactment  of   9  6^8   of 
Practice    Act   as    amended^  18&4,    Stats.    1864,    p.    84;    amended 
March  3,  1881,  Stats,  and  Amdts.  1881«  p.  19;  by  Code  Commis- 
sion, Act  March   8,  1901,  Stats,  and  Amdts.   190O-1,   p.   126,   act 
•  held  unconstitutional,  see  history,  9  5  ante. 
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§387.  INTERVENTION,  WHEN  IT  TAKES  PLACE, 
AND  HOW  MADE.  At  any  time  before  trial,  any  person, 
who  has  an  interest  in  the  matter  in  litigation,  or  in  the 
success  of  either  of  the  parties,  or  an  interest  against  both, 
may  intervene  in  the  action  or  proceeding. 

An  intervention  takes  place  when  a  third  person  is  permit- 
ted to  become  a  party  to  an  action  or  proceeding  between 
other  persons,  either  by  joining  the  plaintiff  in  claiming  what 
is  sought  by  the  complaint,  or  by  uniting  with  the  defendant 
in  resisting  the  claims  of  the  plaintiff,  or  by  demanding  any- 
thing adversely  to  both  the  plaintiff  and  the  defendant,  and 
is  made  by  complaint,  setting  forth  the  grounds  upon  which 
the  intervention  rests,  filed  by  leave  of  the  court  and  served 
upon  the  parties  to  the  action  or  proceeding  who  have  not 
appeared,  and  upon  the  attorneys  of  the  parties  who  have 
appeared,  who  may  answer  or  demur  to  it  within  ten  days 
from  the  service  thereof,  if  served  within  the  county  wherein 
said  action  is  pending,  or  within  thirty  days  if  served  else- 
where. 

Hlstoryi  Enacted  March  11,  1872,  founded  upon  95  659,  660, 
661  Practice  Act;  amended  March  24,  1874,  Code  Amdts.  1873-4, 
p.  296;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  127,  act  held  unconstitutional,  see  history. 
Kerr's  Cyc.  C.  C.  5  4;  amended  March  20,  1907,  Stats,  and  Amdts. 
1907,  p.  703;  Kerr's  Stats,  and  Amdts.  1906-7,  p.  435. 

§388.  ASSOCIATES  MAY  BE  SUED  BY  NAME  OP 
ASSOCIATION.  When  two  or  more  persons,  associated  in 
any  business,  transact  such  business  under  a  common  name, 
whether  it  comprises  the  names  of  such  persons  or  not,  the 
associates  may  be  sued  by  such  common  name,  the  sum- 
mons in  such  cases  being  served  on  one  or  more  of  the  as- 
sociates; and  the  judgment  in  the  action  shall  bind  the  joint 
property  of  all  the  associates,  and  the  individual  property  of 
the  party  or  parties  served  with  process,  in  the  same  manner 
as  if  all  had  been  named  defendants  and  had  been  sued  upon 
their  joint  liability. 
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Hlatorjr>  Enacted  March  11,  1872;  amended  by  Code  Com- 
mission, Act  March  S,  1901,  Stats,  and  Amdts.  1900-1,  p.  127; 
act  held  unconstitutional,  see  history,  Kerr's  Cyc.  C.  C.  9  4; 
amended  March  20.  1907,  Stats,  and  Amdts.  1907,  p.  704,  Kerr's 
Stats,  and  Amdts.  1906-7,  p.  436. 


§  389.  COURT,  WHEN  TO  DECIDE  CONTROVERSY 
OR  TO  ORDER  OTHER  PARTIES  TO  BE  BROUGHT 

IN.  The  court  may  determine  any  controversy  between  par- 
ties before  it,  when  it  can  be  done  without  prejudice  to  the 
rights  of  others,  or  by  saving  their  rights;  but  when  a  com- 
plete determination  of  the  controversy  can  not  be  had  with- 
out the  presence  of  other  parties,  the  court  must  then  order 
them  to  be  brought  in,  and  to  that  end  may  order  amended 
and  supplemental  pleadings,  or  a  cross-complaint  to  be  filed, 
and  summons  thereon  to  be  issued  and  served.  And  when, 
in  an  action  for  the  recovery  of  real  or  personal  property,  or 
to  determine  conflicting  claims  thereto,  a  person,  not  a  party 
to  the  action,  but  having  an  interest  in  the  subject  thereof, 
makes  application  to  the  court  to  be  made  a  party,  it  may 
order  him  to  be  brought  in  by  the  proper  amendment. 

Hlatoryt  Enacted  March  11,  1872,  re-enactment  of  S  17  of 
Practice  Act,  last  sentence  added;  amended  February  16,  1897, 
Stats,  and  Amdts.  1897,  p.  9;  by  Code  Commission,  Act  March  8, 
1901.  Stats,  and  Amdts.  1900-1,  p.  127,  act  held  unconstitutional, 
see  history,  Kerr's  Cyc.  C.  C.  9  4;  amended  March  20,  1907, 
Stats,  and  Amdts.  1907,  p.  704,  Kerr's  Stats,  and  Amdts.  1906-7, 
p.   436. 


§390.    ACTIONS  AGAINST    FIRE    DEPARTMENTS. 

Causes  of  action  upon  contract,  or  for  damages  arising  out 
of.  or  pertaining  or  incident  to  the  official  administration  of 
the  fire  departments  created  by  acts  of  the  legislature  of  this 
state,  shall  be  brought  directly  by  and  against  the  munici- 
pality by  its  corporate  name  wherein  the  damage  was  sus- 
tained.   And  the  said  boards  of  fire  commissioners  shall  not 
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be  sued  as  such,  except  to  compel  or  restrain  the  perform- 
ance of  acts  proper  to  be  compelled  or  restrained  under  and 
not  within  the  discretion  intended  to  be  conferred  by  this  act. 

Hlstoryi  Enacted  March  12,  1885,  Stats,  and  Amdts.  1884-5. 
p.  92;  repealed  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  128,  act  held  unconstitutional,  see  hto- 
toiT>  9  S  ante. 
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TITLE  IV. 

OF  THE   PLACE  OP  TRIAL  OF  CIVIL  ACTIONS. 

S  392.  Certain  actions  to  be  tried  where  the  subject  or  some 
part  thereof  Is  situated. 

9  393.  Other  actions,  where  the  cause  or  some  part  thereof 
arose. 

S  394.     Place  of  trial  of  action  aeralnst  counties,  etc. 

9  395.  Other  actions,  according  to  the  residence  of  the  parties. 
[Defendant  nonresident.] 

9  396.  Action  may  be  tried  in  any  county,  unless  the  defend- 
ant demand  a  trial  In  the  proper  county. 

9  397.     Place  of  trial  may  be  changfed  in  certain  cases. 

9  398.     When  Judge  is  disqualified,  cause  to  be  transferred. 

9  399.     Papers  to  be  transmitted.     Costs,  etc.     Jurisdiction,  etc. 

9  400.     Proceedings  after  Judgment  in  certain  cases  transferred. 

§392.  CERTAIN  ACTIONS  TO  BE  TRIED  WHERE 
THE  SUBJECT  OR  SOME  PART  THEREOF  IS  SIT- 
UATED. Actions  for  the  following  causes  must  be  tried  in 
the  county  in  which  the  subject  of  the  action,  or  some  part 
thereof,  is  situated,  subject  to  the  power  of  the  court  to 
change  the  place  of  trial,  as  provided  in  this  code: 

1.  For  the  recovery  of  real  property,  or  of  an  estate  or  in- 
terest therein,  or  for  the  determination  in  any  form,  of  such 
right  or  interest,  and  for  injuries  to  real  property; 

2.  For  partition  of  real  property; 

3.  For  the  foreclosures  of  all  liens  and  mortgages  on  real 
property. 

Where  the  real  property  is  situated  partly  in  one  county 
and  partly  in  another,  the  plaintiff  may  select  either  of  the 
coanties,  and  the  county  so  selected  is  the  proper  county  for 
the  trial  of  such  action. 

Hictoryt  Enacted  March  11,  1872;  re-enactment  of  9  IS  Prac- 
tice Act,  last  sentence  added;  amended  March  2,  1876.  Code 
AmdtB.   187S-6,   p.   90;  March   19,   1889,   Stats,   and  Amdts.    1889, 
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p.    3&2;    by    Code    Commission,    Act    March    8,    1901,    Stats,    and 
.Amdts.    1900-1.   p.    128«    act    held    unconstitutional,    see    history, 
Kerr's  Cyc.  C.  C.  5  4;  amended  March  19,  1907.  Stats,  and  Amdts. 
1907,  p.  700,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  436. 

§393.  OTHER  ACTIONS,  WHERE  THE  CAUSE  OR 
SOME  PART  THEREOF  AROSE.  Actions  for  the  follow- 
ing causes  must  be  tried  in  the  county  where  the  cause,  or 
some  part  thereof,  arose,  subject  to  the  like  power  of  the 
court  to  change  the  place  of  trial: 

1.  For  the  recovery  of  a  penalty  or  forfeiture  imposed  by 
statute;  except,  that  when  it  is  imposed  for  an  offense  com- 
mitted on  a  lake,  river,  or  other  stream  of  water,  situated 
in  two  or  more  counties,  the  action  may  be  brought  in  any 
county  bordering  on  such  lake,  river,  or  stream,  and  oppo- 
site to  the  place  where  the  oflFense  was  committed; 

2.  Against  a  public  officer,  or  person  especially  appointed 
to  execute  his  duties,  for  an  act  done  by  him  in  virtue  of 
his  office;  or  against  a  person  who,  by  his  command  or  in  his 
aid,  does  anything  touching  the  duties  of  such  officer. 

HliitorFt  Enacted  March  11,  1872,  re-enactment  of  §  19  Prac- 
tice Act. 

§394.  PLACE  OF  TRIAL  OF  ACTION  AGAINST 
COUNTIES,  ETC.  An  action  or  proceeding  against  a 
county,  or  city  and  county,  may  be  commenc'ed  and  tried  in 
such  county,  or  city  and  county,  unless  such  action  or  pro- 
ceeding is  brought  by  a  county,  or  city  and  county,  in  which 
case  it  may  be  tried  in  any  county,  or  city  and  county,  not 
a  party  thereto.  Whenever  an  action  or  proceeding  is 
brought  by  a  county,  city  and  county,  or  city,  against  a  resi- 
dent of  another  county,  city  and  county,  or  city,  or  a  corpor- 
ation doing  business  in  the  latter,  the  action  or  proceeding 
must  be,  on  motion  of  the  said  defendant,  transferred  for  trial 
to  a  county,  or  city  and  county,  other  than  the  plaintiff,  if 
the  plaintiff  is  a  county,  or  city  and  county,  and  other 
than  that  in  which  the  plaintiff  is  situated,  if  the  plaintiff  is  a 
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city,  and  other  than  that  in  which  the  defendant  resides  or  is 
doing  business  or  is  situated.  Whenever  an  action  or  pro- 
ceeding is  brought  against  a  county,  city  and  county,  or  city, 
in  any  county,  or  city  and  county,  other  than  the  defendant, 
if  the  defendant  is  a  county,  or  city  and  county,  or,  if  the  de- 
fendant is  a  city,  other  than  that  in  which  the  defendant  is 
situated,  the  action  or  proceeding  must  be,  on  motion  of  the 
said  defendant,  transferred  for  trial  to  a  county,  or  city  and 
county,  other  than  that  in  which  the  plaintiff,  or  any  of  the 
plaintiffs,  resides,  or  is  doing  business,  or  is  situated,  and  oth- 
er than  the  plaintiff  county,  or  city  and  county,  or  county  in 
which  such  plaintiff  city  is  situated,  and  other  than  the  de- 
fendant county,  or  city  and  county,  or  county  in  which  such 
defendant  city  is  situated.  In  any  action  or  proceeding,  the 
parties  thereto  may,  by  stipulation  in  writing,  or  made  in 
open  court,  and  entered  in  the  minutes,  agree  upon  any 
county,  or  city  and  county,  for  the  place  of  trial  thereof. 
This  section  shall  apply  to  actions  or  proceedings  now  pend- 
ing or  hereafter  brought. 

Hlatoryi  Enacted  March  11,  1872;  amended  March  3,  1881, 
Stats,  and  Amdts.  1881,  p.  22;  March  10,  1891,  Stats,  and  Amdts. 
1891.  p.  56;  March  19,  1907.  Stats,  and  Amdts.  1907.  p.  700,  Kerr's 
Stats,  and  Amdts.  1906-7,  p.  437;  May  21,  1915,  Stats,  and  Amdts. 
1915,  p.   721.     In  effect  August   8,  1915. 

§395.  OTHER  ACTIONS,  ACCORDING  TO  RESI- 
DENCE OF  THE  PARTIES.  [DEFENDANT  NONRESI- 
DENT.] In  all  other  cases,  the  action  must  be  tried  in  the 
county  in  which  the  defendants,  or  some  of  them,  reside  at 
the  commencement  of  the  action,  or  if  it  be  an  action  for  in- 
jury to  person,  or  property,  or  for  death  from  wrongful  act, 
or  negligence,  in  the  county  where  the  injury  occurs,  or  the 
injury  causing  death  occurs,  or  in  the  county  in  which  the  de- 
fendants or  some  of  them  reside  at  the  commencement  of 
the  action.  If  none  of  the  defendants  reside  in  the  state,  or, 
if  residing  in  the  state,  and  the  county  in  which  they  reside 
is  unknown  to  the  plaintiff,  the  same  may  be  tried  in  any 
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county  which  the  plaintiff  may  designate  in  his  complaint, 
and  if  the  defendant  is  about  to  depart  from  the  state,  such 
action  may  be  tried  in  any  county  where  either  of  the  parties 
reside,  or  service  is  had,  subject  however,  to  the  power  of 
the  court  to  change  the  place  of  trial,  as  provided  in  this 
code.  If  any  person  is  improperly  joined  as  a  defendant,  or 
has  been  made  a  defendant  solely  for  the  purpose  of  having 
the  action  tried  in  the  county  where  he  resides,  his  residence 
must  not  be  considered  in  determining  which  is  the  proper 
county  for  the  trial  of  the  action. 

Hliitorrt  Enacted  March  11,  1872;  amended  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdts.  1901,  p.  128,  held 
unconstitutional,  vee  Kerr's  Cyc.  G.  C.  §4;  amended  March  19, 
1907,  Stats,  and  Amdts.  1907«  p.  700,  Kerr's  Stats,  and  Amdts. 
1906-7,  p.  437;  April  10.  1911.  Stats,  and  Amdts.  1911,  p.  847. 

§  396.  ACTIONS  MAY  BE  TRIED  IN  ANY  COUNTY, 
UNLESS  THE  DEFENDANT  DEMAND  A  TRIAL  IN 
THE  PROPER  COUNTY.  If  the  county  in  which  the  ac- 
tion is  commenced  is  not  the  proper  county  for  the  trial 
thereof,  the  action  may,  notwithstanding,  be  tried  therein,  un- 
less the  defendant,  at  the  time  he  answers  or  demurs,  files 
an  affidavit  of  merits,  and  demands,  in  writing,  that  the  trial 
be  had  in  the  proper  county. 

Hlatorji  Enacted  March  11,  1872;  amended  by  Code  Commis- 
sion, Act  March  8«  1901,  Stats,  and  Amdts.  1900-1.  p.  128,  act  held 
unconstitutional,  see  history,  Kerr's  Cyc.  C.  C.  8  4;  amended 
March  19,  1907,  Stats,  and  Amdts.  1907,  p.  701,  Kerr's  Stats, 
and  Amdts.  1906-7,  p.  437. 

§  397.  PLACE  OF  TRIAL  MAY  BE  CHANGED  IN 
CERTAIN  CASES.  The  court  may,  on  motion,  change  the 
place  of  trial  in  the  following  cases: 

1.  When  the  county  designated  in  the  complaint  is  not  the 
proper  county; 

2.  When  there  is  reason  to  believe  that  an  impartial  trial 
cannot  be  had  therein; 
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3.  When  the  convenience  of  witnesses  and  the  ends  of  jus- 
tice would  be  promoted  by  the  change; 

4.  When  from  any  cause  there  is  no  judge  of  the  court 
qualified  to  act. 

Hlatoryc  Enacted  March  11,  1872,  re-enactment  of  S  21  of 
Practice  Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  128,  act  held  unconstitutional,  see 
history,  Kerr's  Cyc.  C.  C.  §  4;  amended  March  19,  1907,  Stats, 
and  Amdts.  1907,  p.  701,  Kerr's  Stats,  and  Amdts.  1906-7,  p. 
437. 

§398.  WHEN  JUDGE  IS  DISQUALIFIED,  CAUSE 
TO  BE  TRANSFERRED.  If  an  action  or  proceeding  is 
commenced  or  pending  in  a  court,  and  the  judge  or  justice 
thereof  is  disqualified  from  acting  as  such,  or  if,  from  any 
cause,  the  court  orders  the  place  of  trial  changed,  it  must  be 
transferred  for  trial  to  a  court  the  parties  may  agree  upon, 
by  stipulation  in  writing,  or  made  in  open  court  and  entered 
in  the  minutes;  or,  if  they  do  not  so  agree,  then  to  the  near- 
est or  most  accessible  court,  where  the  like  objection  or  cause 
for  making  the  order  does  not  exist,  as  follows: 

1.  If  in  a  superior  court,  to  another  superior  court. 

2.  If  in"  a  justice's  court,  to  another  justice's  court  in  the 
same  county. 

HlatoiTi  Enacted  March  11,  1872;  amended  March  3,  1881, 
Stats,  and  Amdts.  1881,  p.  23;  March  27,  1897,  Stats,  and  Amdts. 
1897,  p.   184. 

§399.  PAPERS  TO  BE  TRANSMITTED.  COSTS, 
ETC.  JURISDICTION,  ETC.  When  an  order  is  made 
transferring  an  action  or  proceeding  for  trial,  the  clerk  of 
the  court  or  justice  of  the  peace,  must  transmit  the  plead- 
ings and  papers  therein  to  the  clerk  or  justice  of  the  court 
to  which  it  is  transferred.  The  costs  and  fees  thereof,  and  of 
filing  the  papers  anew,  must  be  paid  by  the  party  at  whose 
instance  the  order  was  made  when  the  action  or  proceeding 
was  originally  commenced  in  the  proper  county.    In  all  other 
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cases  such  costs  and  fees  shall  be  paid  by  the  plaintiff.  The 
court  to  which  an  action  or  proceeding  is  transferred  has  and 
exercises  over  the  same  the  like  jurisdiction  as  if  it  had  been 
originally  commenced  therein. 

Hlstorji  Enacted  March  11,  1872;  amended  April  26,  1909. 
Stats,   and  Amdts.   1909,  p.    1097. 

§  400.  PROCEEDINGS  AFTER  JUDGMENT  IN  CER. 
TAIN  CASES  TRANSFERRED.  When  an  action  or  pro- 
ceeding affecting  the  title  to  or  possession  of  real  estate  has 
been  brought  in  or  transferred  to  any  court  of  a  county  other 
than  the  county  in  which  the  real  estate,  or  some  portion  of 
it,  is  situated,  the  clerk  of  such  court  must,  after  final  judg- 
ment therein,  certify,  under  his  seal  of  office,  and  transmit  to 
the  corresponding  court  of  the  county  in  which  the  real  estate 
affected  by  the  action  is  situated,  a  copy  of  the  judgment. 
The  clerk  receiving  such  copy  must  file,  docket,  and  record 
the  judgment  in  the  record  of  the  court,  briefly  designating 

it  as  a  judgment  transferred  from   • —   court    (naming 

the  proper  court). 

History t     Enacted  March  11,  1872. 
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TITLE  V. 

OF   THE  MANNER  OP  COMMENCING  CIVIL  ACTIONS. 

§  405.     Actions,   how  commenced. 

§  406.  Complaint,  how  Indorsed.  When  summons  may  be  is- 
sued, and  how   waived. 

9  407.     Summons,  how  issued,  directed,  and  what  to  contain. 

S  408.     Alias  summons.      [Manner  and   time  of  issuing.] 

S  409.  Notice  of  the  pendency  of  an  action  affecting  the  title, 
etc.,  to  real  property. 

S  410.     Summons,  who  may  serve. 

9  411.     Summons,   how   served. 

9  412.  Publication  of  summons,  when  defendant  is  absent  from 
the  state,  concealed,  or  a  foreign  corporation  having 
no  agent,  etc. 

9  412a.  Cases  In  which  service  of  summons  may  be  made  by 
publication. 

9  413.     Manner  of  publication. 

9  414.  Proceedings  where  there  are  several  defendants,  and 
part  only  are  served. 

9  415.     Proof   of  service,   how   made. 

9  416.     When  jurisdiction  of  action  acquired. 


§405.  ACTIONS,  HOW  COMMENCED.  Civil  actions 
in  the  courts  of  this  state  are  commenced  by  filing  a  com- 
plaint. 

Hlstoryi  Enacted  March  11,  1872,  re-enactment  of  first  half 
of  9  22  of  Practice  Act  as  amended  1855,  Stats.  1855,  p.  303; 
amended  March  24,  1874,  Code  Aihdts.  1873-4,  p.  296. 

§406.  COMPLAINT,  HOW  INDORSED.  WHEN 
SUMMONS  MAY  BE  ISSUED,  AND    HOW    WAIVED. 

The  clerk  must  indorse  on  the  complaint  the  day,  month,  and 
>ear  that  it  is  filed,  and  at  any  time  within  one  year  there- 
after, the  plaintiff  may  have  a  summons  issued,  and  if  the  ac- 
tion be  brought  against  two  or  more  defendants,  who  reside 
in  different  counties,  may  have  a  summons  issued  for  each 
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of  such  counties  at  the  same  time.  But  at  any  time  within 
the  year  after  the  complaint  is  filed,  the  defendant  may,  in 
writing,  or  by  appearing  and  answering  or  demurring,  waive 
the  issuing  of  summons;  or,  if  the  action  be  brought  upon  a 
joint  contract  of  two  or  more  defendants,  and  one  of  them 
has  appeared  within  the  year,  the  other  or  others  may  be 
served  or  appear  after  the  year  at  any  time  before  trial. 

HUtoryi  Enacted  March  11,  1872,  re-enactment  dC  ( 23  of 
Practice  Act,  last  clause  added;  amended  March  24,  1874,  Code 
Amdts.  1873-4,  p.  296;  by  Code  Commission.  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  128,  act  held  unconstitutional,  see 
history,  S  5  ante. 

§407.  SUMMONS,  HOW  ISSUED,  DIRECTED,  AND 
WHAT  TO  CONTAIN.  The  summons  must  be  directed  to 
the  defendant,  signed  by  the  clerk,  and  issued  under  the  seal 
of  the  court,  and  must  contain: 

1.  The  names  of  the  parties  to  the  action,  the  court  in 
which  it  is  brought,  and  the  county  in  which  the  complaint 
is  filed; 

2.  A  direction  that  the  defendant  appear  and  answer  the 
complaint  within  ten  days,  if  the  summons  is  served  within 
the  county  in  which  the  action  is  brought;  within  thirty  days, 
if  served  elsewhere; 

3.  A  notice  that,  unless  the  defendant  so  appears  and  an- 
swers, the  plaintiff  will  take  judgment  for  any  money  or 
damages  demanded  in  the  complaint  as  arising  upon  con- 
tract, or  will  apply  to  the  court  for  any  other  relief  demanded 
in  the  complaint.  « 

History!  Enacted  March  11,  1872.  founded  upon  SS  2^3,  24,  25. 
26  of  Practice  Act;  amended  March  26.  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  13;  March  2,  1897,  Stats,  and  Amdts.  1897,  p. 
53;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  129,  act  held  unconstitutional,  see  history,  S  6  ante. 

§  408.  ALIAS  SUMMONS.  [MANNER  AND  TIME  OF 
ISSUING.]  If  the  summons  is  returned  without  being^ 
served  on  any  or  all  of  the  defendants,  or  if  it  has  been  lost, 
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the  clerk,  upon  the  demand  of  the  plaintiff,  may  issue  an  alias 
summons  in  the  same  form  as  the  original;  provided,  that 
no  such  alias  summons  shall  be  issued  after  the  expiration  of 
one  year  from  the  date  of  the  filing  of  the  complaint 

Hlatorr*  Enacted  March  11»  1872;  amended  February  16,  1876, 
Code  Amdts.  1&75>6.  p.  90;  March  8,  1887,  Stats,  and  Amdts. 
188S-7,  p.  &a;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  130,  act  held  unconstitutional,  see  history,  8  5 
ante. 


§409.  NOTICE  OF  THE  PENDENCY  OF  AN  AC- 
TION  AFFECTING  THE  TITLE,  ETC^  TO  REAL 
PROPERTY.  In  an  action  affecting  the  title  or  the  right  of 
possession  of  real  property,  the  plaintiff,  at  the  time  of  filing 
the  complaint,  and  the  defendant,  at  the  time  of  filing  his 
answer,  when  affirmative  relief  is  claimed  in  such  answer,  or 
at  any  time  afterward,  may  record  in  the  office  of  the  record- 
er of  the  county  in  which  the  property  is  situated,  a  notice  of 
the  pendency  of  the  action,  containing  the  names  of  the  par- 
ties, and  the  object  of  the  action  or  defense,  and  a  descrip- 
tion of  the  property  in  that  county  affected  thereby.  From 
the  time  of  filing  such  notice  for  record  only  shall  a  pur- 
chaser or  encumbrancer  of  the  property  affected  thereby  be 
deemed  to  have  constructive  notice  of  the  pendency  of  the 
action,  and  only  of  its  pendency  against  parties  designated  by 
their  real  names. 

Hlstoryt  Enacted  March  11,  1872,  founded  upon  (  27  of  Prac- 
tice Act;  amended  March  24,  1S74.  Code  Amdts.  1873-4,  p.  297;  by 
Code  Commission.  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.  130,  act  held  unconstitutional,  see  history,   8  6  ante. 


§  410.  SUMMONS,  WHO  MAY  SERVE.  The  summons 
may  be  served  by  the  sheriff  of  the  county  where  the  defend- 
ant is  found,  or  by  any  other  person  over  the  age  of  eighteen, 
not  a  party  to  the  action.  A  copy  of  the  complaint  must  be 
served,  with  the  summons,  upon  each  of  the  defendants. 
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[Certificate  of  service  of  summons.]  When  the  summons 
is  served  by  the  sheriflF,  it  must  be  returned,  with  his  certifi- 
cate of  its  service,  and  of  the  service  of  any  copy  of  the  com- 
plaint, where  such  copy  is  served,  to  the  office  of  the  clerk 
from  which  it  issued.  When  it  is  served  by  any  other  person, 
it  must  be  returned  to  the  same  place,  with  an  affidavit  of 
such  person  of  its  service,  and  of  the  service  of  a  copy  of  the 
complaint,  where  such  copy  is  served. 

Htetoryt  Enacted  March  II,  1872,  founded  upon  8  28  of  Prac- 
tice Act;  amended  March  24«  1874,  Code  Amdts.  1873-4,  p.  297; 
March  23.  1893,  Stats,  and  Amdts.  1893,  p.  207;  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  130,  act 
held  unconstitutional,  see  history,  9  5  ante. 


§411.  SUMMONS,  HOW  SERVED.  The  summons  must 
be  served  by  delivering  a  copy  thereof  as  follows: 

1.  If  the  suit  is  against  a  corporation  formed  under  the 
laws  of  this  state:  to  the  president  or  other  head  of  the  cor- 
poration, vice  president,  secretary,  assistant  secretary,  cash- 
ier or  managing  agent  thereof. 

2.  If  suit  is  against  a  foreign  corporation,  or  a  non-resident 
joint  stock  company  or  association,  doing  business  and  hav- 
ing a  managing  or  business  agent,  cashier  or  secretary  with- 
in this  state:  to  such  agent,  cashier  or  secretary. 

3.  If  against  a  minor,  under  the  age  of  fourteen  years,  re- 
siding within  this  state:  to  such  minor,  personally,  and  also 
to  his  father,  mother,  or  guardian:  or  if  there  be  none  within 
this  state,  then  to  any  person  having  the  care  or  control  of 
such  minor,  or  with  whom  he  resides,  or  in  whose  service 
he  is  employed. 

4.  If  against  a  person  residing  within  this  state  who  has 
been  judicially  declared  to  be  of  unsound  mind,  or  incapable 
of  conducting  his  own  affairs,  and  for  whom  a  guardian  has 
been  appointed:  to  such  person,  and  also  to  his  guardian. 
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5.  If  against  a  county,  city  or  town:  to  the  president  of  the 
board  of  supervisors,  president  of  the  council  or  trustees, 
or  other  head  of  the  legislative  department  thereof. 

6.  In  all  other  cases  to  the  defendant  personally. 

Hlfltoryi  Enacted  March  11,  1872,  re-enactment  of  8  29«  of 
Practice  Act,  adding  paragraphs  2  and  5;  amended  March  24, 
1874.  Code  Amdts.  1873-4,  p.  298;  May  29,  1915,  Stats,  and  Amdts. 
1915,  p.   943.     In  effect  August  8,   1915. 


§412.  PUBLICATION  OF  SUMMONS,  WHEN  D£> 
PENDANT  IS  ABSENT  FROM  THE  STATE,  CON- 
CEALED, OR  A  FOREIGN  CORPORATION  HAVING 
NO  AGENT,  ETC.  Where  the  person  on  whom  service  is 
to  be  made  resides  out  of  the  state;  or  has  departed  from  the 
state;  or  can  not,  after  due  diligence,  be  found  within  the 
state;  or  conceals  himself  to  avoid  the  service  of  summons; 
or  is  a  foreign  corporation  having  no  managing  or  business 
agent,  cashier  or  secretary  within  the  state;  or  is  a  domestic 
corporation  the  officers  and  agents  of  which,  upon  whom, 
under  the  law,  service  may  be  made  binding  upon  the  corpor- 
ation, can  not  after  due  diligence,  be  found  within  the  state, 
and  the  fact  appears  by  affidavit  to  the  satisfaction  of  the 
court,  or  a  judge  thereof;  and  it  also  appears  by  such  affidavit, 
or  by  the  verified  complaint  on  file,  that  a  cause  of  action  ex- 
ists against  the  defendant  in  respect  to  whom  the  service  is 
to  be  made,  or  that  he  is  a  necessary  or  proper  party  to  the 
action;  or  when  it  appears  by  such  affidavit,  or  by  the  com> 
plaint  on  file  herein,  that  it  is  an  action  which  relates  to  or 
the  subject  of  which  is  real  or  personal  property  in  this  state, 
in  which  such  person  defendant  or  foreign  corporation  de- 
fendant has  or  claims  a  lien  or  interest,  actual  or  contingent, 
therein,  or  in  which  the  relief  demanded  consists  wholly  or 
in  part  in  excluding  such  person  or  foreign  corporation  from 
any  interest  therein,  such  court  or  judge  may  make  an  order 
that  the  service  be  made  by  the  publication  of  the  summons; 
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[Certilicate  of  residence.]  Provided,  that  where  service  is 
sought  to  be  made  upon  a  person  who  can  not,  after  due  dil- 
igence, be  found  within  the  state  it  must  first  appear  to  the 
court  by  the  affidavit  aforesaid  that  there  has  not  been  filed, 
on  behalf  of  such  person,  in  the  county  where  such  action  is 
pending,  the  certificate  of  residence  provided  for  by  section 
one  thousand  one  hundred  and  sixty-three  of  the  Civil  Code 
in  the  county  in  which  the  action  is  brought;  or  that  said  cer- 
tificate was  so  filed  and  that  the  defendant  can  not  be  found 
at  the  place  named  in  said  certificate,  which  latter  fact  must 
be  made  to  appear  by  the  certificate  of  the  sheriff  of  the 
county  wherein  said  defendant  claims  residence  in  and  by 
said  certificate  of  residence,  and  which  certificate  of  said 
sheriff  must  show  that  service  of  said  summons  was  attempt- 
ed upon  said  defendant  at  the  place  named  in  said  certificate 
<of  residence  but  that  said  defendant  was  not  to  be  found 
thereat. 

HIatoryt  Enacted  March  11,  1872,  a  re-enactment,  with  addi- 
tions, of  S  30  Practice  Act;  amended  March  26,  1880,  Code  Amdts. 
1880  (C.  C.  P.  pt.),  p.  31;  by  Code  Commission,  Act  March  S,  1901, 
Stats,  and  Amdts.  1900-1.  p.  130,  act  held  unconstitutional,  see 
history,  Kerr's  Cyc.  C.  C.  §  4;  March  18,  1906,  Stats,  and  Amdts. 
1905,  p.  141;  April  23,  1913,  Stats,  and  Amdts.  1918«  p.  69.  Im 
effect  August  10,  1913. 

Notei  This  section  was  agraln  amended,  without  a  repealing 
clause,  on  May  20,  1913,  given  below  as  5  412  [a]. 


§412[a].  CASES  IN  WHICH  SERVICE  OF  SUM- 
MONS  MAY  BE  BY  PUBLICATION.  Where  the  person 
on  whom  service  is  to  be  made  resides  out  of  the  state;  or 
has  departed  from  the  state;  or  can  not,  after  due  diligence, 
be  found  within  the  state;  or  conceals  himself  to  avoid  the 
service  of  summons;  or  is  a  corporation  having  no  managing 
or  business  agent,  cashier  or  secretary,  or  other  officer  upon 
whom  summons  may  be  served,  who,  after  due  diligence  can 
not  be  found  within  the  state,  and  the  fact  appears  by  affida- 
vit to  the  satisfaction  of  the  court,  or  a  judge  thereof;  and  it 
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also  appears  by  such  affidavit,  or  by  the  verified  complaint 
on  file,  that  a  cause  of  action  exists  against  the  defendant  in 
respect  to  whom  the  service  is  to  be  made,  or  that  he  is  a 
necessary  or  proper  party  to  the  action;  or  when  it  appears 
by  such  affidavit,  or  by. the  complaint  on  file  herein,  that  it  is 
an  action  which  relates  to  or  the  subject  of  which  is  real  or 
personal  property  in  this  state,  in  which  such  person  defend- 
ant or  corporation  defendant  has  or  claims  a  lien  or  interest, 
actual  or  contingent,  therein,  or  in  which  the  relief  demanded 
consists  wholly  or  in  part  in  excluding  such  person  or  corpor- 
ation from  any  interest  therein,  such  court  or  judge  may 
make  an  order  that  the  service  be  made  by  the  publication  of 
the  summons; 

[Certificate  of  residence.]  Provided,  that  where  service  is 
sought  to  be  made  upon  a  person  who  can  not,  after  due  dili- 
gence, be  found  within  the  state  it  must  first  appear  to  the 
court  by  the  affidavit  aforesaid  that  there  has  not  been  filed, 
on  behalf  of  such  person,  in  the  county  where  such  action 
is  pending,  the  certificate  of  residence  provided  for  by  section 
one  thousand  one  hundred  and  sixty-three  of  the  Civil  Code 
in  the  county  in  which  the  action  is  brought;  or  that  said 
certificate  was  so  filed  and  that  the  defendant  can  not  be 
found  at  the  place  named  in  said  certificate,  which  latter 
fact  must  be  made  to  appear  by  the  certificate  of  the  sheriff 
of  the  county  wherein  said  defendant  claims  residence  in  and 
by  said  certificate  of  residence,  and  which  certificate  of  said 
sheriff  must  show  that  service  of  said  summons  was  attempt- 
ed upon  said  defendant  at  the  place  named  in  said  certificate 
of  residence  but  that  said  defendant  was  not  to  be  found 
thereat. 

Historyt  Amendment  of  May  20,  1913,  Stats,  and  Aradts.  1913. 
p.  1422.     IH  c«eet  August  10,  1913. 

§413.  MANNER  OF  PUBLICATION.  The  order  must 
direct  the  publication  to  be  made  in  a  newspaper,  to  be  des- 
ignated, as  most  likely  to  give  notice  to  the  person  to  be 
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served,  and  for  such  length  of  time  as  may  be  deemed  rea- 
sonable, at  least  once  a  week;  but  publication  against  a  de- 
fendant residing  out  of  the  state,  or  absent  therefrom,  must 
not  be  less  than  two  months.  In  case  of  publication,  where 
the  residence  of  a  non-resident  or  absent  defendant  is  known, 
the  court  or  judge  must  direct  a  copy  of  the  summons  and 
complaint  to  be  forthwith  deposited  in  the  post-office,  direct- 
ed to  the  person  to  be  served,  at  his  place  of  residence.  When 
publication  is  ordered,  personal  service  of  a  copy  of  the  sum- 
mons and  complaint  out  of  the  state  is  equivalent  to  publi- 
cation and  deposit  in  the  post-office,  and  in  either  case  the 
service  of  the  summons  is  complete  at  the  expiration  of  the 
time  prescribed  by  the  order  for  publication. 

Htatorrt  Enacted  March  11,  1872,  founded  upon  S  31  of  Prac- 
tice Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  299; 
by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900- 
1,  p.  131,  act  held  unconstitutional,  see  history,  S  5  ante. 

§414.  PROCEEDINGS  WHERE  THERE  ARE  SEV- 
ERAL DEFENDANTS,  AND  PART  ONLY  ARE 
SERVED.  When  the  action  is  against  two  or  more  defend- 
ants jointly  or  severally  liable  on  a  contract,  and  the  sum- 
mons is  served  on  one  or  more,  but  not  on  all  of  them,  the 
plaintiff  may  proceed  against  the  defendants  served  in  the 
same  manner  as  if  they  were  the  only  defendants. 

HiMtoryi  Enacted  March  11,  1872,  founded  upon  1  32  of  Prac- 
tice Act. 

§415.  PROOF  OF  SERVICE,  HOW  MADE.  Proof  of 
the  service  of  summons  and  complaint  must  be  as  follows: 

1.  If  served  by  the  sheriff,  his  certificate  thereof; 

2.  If  by  any  other  person,  his  affidavit  thereof;  or, 

3.  In  case  of  publication,  the  affidavit  of  the  printer,  or  his 
foreman,  or  principal  clerk,  showing  the  same;  and  an  affidavit 
of  a  deposit  of  a  copy  of  the  summons  in  the  post-office,  if 
the  same  has  been  deposited;  or, 
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4.  The  written  admission  of  the  defendant. 
In  case  of  service  otherwise  than  by  publication,  the  cer- 
tificate or  affidavit  must  state  the  time  and  place  of  service. 

Hlatorr*  Enacted  March  11.  1872,  founded  upon  99  33,  34  of 
Practice  Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  131,  act  held  unconstitutional,  see 
history,   (  5  ante. 

§416.  WHEN  JURISDICTION  OF  ACTION  AC- 
QUIRED. From  the  time  of  the  service  of  the  summons 
and  of  a  copy  of  the  complaint  in  a  civil  action,  where  service 
of  a  copy  of  the  complaint  is  required,  or  of  the  completion 
of  the  publication  when  service  by  publication  is  ordered,  the 
court  is  deemed  to  have  acquired  jurisdiction  of  the  parties, 
and  to  have  control  of  all  the  subsequent  proceedings.  The 
voluntary  appearance  of  a  defendant  is  equivalent  to  personal 
service  of  the  summons  and  copy  of  the  complaint  upon  him. 

Hlatoryi  Enacted  March  11,  1872,  re-enactment  of  9  35  of 
Practice  Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p. 
299. 
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TITLE  VI. 

OF  THE  PLEADINGS  IN  CIVIL  ACTIONS. 

Chapter  I.  The  Pleadings  in  General,  §§420-422. 

II.  The   Complaint,    §§425-427. 

III.  Demurrer  to  the  Complaint,  §§430-434. 

IV.  The  Answer,  §§437-442. 

V.     Demurrer  to  Answer,  §§443,444. 
VI.    Verification  of  Pleadings,  §§446-449. 
VII.    General   Rules   of   Pleading,   §§452-465. 
VIII.    Variance — Mistakes  in   Pleadings    and    Amend- 
ments, §§469-476. 


CHAPTER  I. 

THE  PLEADINGS  IN  GENERAL. 

5  420.     Deflnition  of  pleadings. 

§  421.     This  code  prescribes  the  form  and  rules  of  pleadings. 

9  422.     What  pleadings  are  allowed. 

§420.  DEFINITION  OF  PLEADINGS.  The  pleadings 
are  the  formal  allegations  by  the  parties  of  their  respective 
claims  and  defenses,  for  the  judgment  of  the  court. 

HiatoiTt  Enacted  March  11,  1872,  re-enactment  of  §  36  of 
Practice  Act. 

« 

§421.  THIS  CODE  PRESCRIBES  THE  FORM  AND 
RULES  OF  PLEADINGS.  The  forms  of  pleading  in  civil 
actions,  and  the  rules  by  which  the  sufficiency  of  the  plead- 
ings is  to  be  determined,  are  those  prescribed  by  this  code. 

Hlstoryi  Enacted  March  11,  1872,  re-enactment  of  S  37  of 
Practice  Act 
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§422.  WHAT  PLEADINGS  ARE  ALLOWED.  The 
only  pleadings  allowed  on  the  part  of  the  plaintiff  are: 

1.  The  complaint; 

2.  The  demurrer  to  the  answer; 

3.  The  demurrer  to  the  cross-complaint; 

4.  The  answer  to  the  cross-complaint; 
And  on  the*  part  of  the  defendant: 

1.  The  demurrer  to  the  complaint; 

2.  The  answer; 

3.  The  cross-complaint; 

4.  The  demurrer  to  the  answer  to  the  cross-complaint. 

Htetorjrt  Enacted  March  11,  1872,  founded  upon  S  38  of  Prac- 
tice Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  132,  act  held  unconstitutional,  see 
history,  Kerr's  Cyc.  C.  C.  S  4:  amended  March  20,  1907,  Stats. 
and  Amdts.  1907,  p.  706,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  438. 
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CHAPTER  II. 

THE    complaint. 

S  425.     Complaint,  first  pleading. 

S  42^.     Complaint,   what   to   contain. 

S  426a.  Statement  of  facts  in  divorce  case. 

S  427.     What  causes  of  action  may  be  Joined. 

§425.    COMPLAINT,     FIRST     PLEADING.     The    first 

pleading  on  the  part  of  the  plaintiff  is  the  complaint. 

Hlfftoo'i     Enacted  March  11.  1872. 

§  426.  COMPLAINT,  WHAT  TO  CONTAIN.  The  com- 
plaint must  contain: 

1.  The  title  of  the  action,  the  name  of  the  court  and  county 
in  which  the  action  is  brought,  and  the  names  of  the  parties 
to  the  action; 

2.  A  statement  of  the  facts  constituting  the  cause  of  ac- 
tion, in  ordinary  and  concise  language; 

3.  A  demand  of  the  relief  which  the  plaintiff  claims.  If  the 
recovery  of  money  or  damages  be  demanded,  the  amount 
thereof  must  be  stated. 

History t  Enacted  March  11,  1872,  re-enactment  of  S  39  of 
Practice  Act. 


§  426a.  STATEMENT  OF  FACTS  IN  DIVORCE  COM- 
PLAINT.  In  an  action  for  divorce  the  complaint  must  set 
forth,  for  the  statistics  required  to  be  Collected  by  the  state 
bureau  of  vital  statistics,  among  other  matters  as  near  as  can 
be  ascertained  the  following  facts: 

1.  The  state  or  country  in  which  the  parties  were  married. 

2.  The  date  of  marriage. 

3.  The  date  of  separation. 
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4.  The  number  of  years  from  marriage  to  separation. 

5.  The  number  of  children  of  the  marriage,  if  any,  and  if 
none,  a  statement  of  that  fact. 

6.  The  ages  of  the  minor  children. 

Hlatorjri      Enacted   May    20.   1913,   Stats,   and  Amdts.    1913,   p. 
232.      In  effect  August   10,   1913. 


§427.    WHAT      CAUSES      OF     ACTION      MAY     BE 

JOINED.    The  plaintiff  may  unite  several  causes  of  action 
in  the  same  complaint,  where  they  all  arise  out  of: 

1.  Contracts,  express  or  implied; 

2.  Claims  to  recover  specific  real  property,  with  or  without 
damages  for  the  withholding  thereof,  or  for  waste  committed 
thereon,  and  the  rents  and  profits  of  the  same; 

3.  Claims  to  recover  specific  personal  property,  with  or 
without  damages  for  the  withholding  thereof; 

4.  Claims  against  a  trustee  by  virtue  of  a  contract  or  by 
operation  of  law; 

5.  Injuries  to  character; 

6.  Injuries  to  person; 

7.  Injuries  to  property; 

8.  Claims  arising  out  of  the  same  transaction,  or  transac- 
tions connected  with  the  same  subject  of  action,  and  not  in- 
cluded within  one  of  the  foregoing  subdivisions  of  this  sec- 
tion. 

[Causes  united  must  belong  to  one  class.]  The  causes  of 
action  so  united  must  all  belong  to  one  only  of  these  classes, 
and  must  affect  all  the  parties  to  the  action,  and  not  require 
different  places  of  trial,  and  must  be  separately  stated;  but 
an  action  for  malicious  arrest  and  prosecution,  or  either  of 
them,  may  be  united  with  an  action  for  either  an  injury  to 
character  or  to  the  person;  provided,  however,  that  in  any 
action  brought  by  the  husband  and  wife,  to  recover  damages 
caused  by  any  injury  to  the  wife,  all  consequential  damages 
suffered  or  sustained  by  the  husband  alone,  including  loss  of 
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the  services  of  his  said  wife,  moneys  expended  and  indebted- 
ness incurred  by  reason  of  such  injury  to  his  said  wife,  may 
be  alleged  and  recovered  without  separately  stating  such 
cause  of  action  arising  out  of  such  consequential  damages 
suffered  or  sustained  by  the  husband;  provided,  further,  that 
causes  of  action  for  injuries  to  person  and  injuries  to  prop- 
erty, growing  out  of  the  same  tort,  may  be  joined  in  the  same 
complaint,  and  it  is  not  required  that  they  be  stated  separate- 
ly. 

HUtoryi  Enacted  March  11,  1872,  re-enactment  of  S  64,  of 
Practice  Act,  as  amended  IS'&B,  Stats.  1855,  p.  196;  amended  by 
Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1901,  p. 
133;  Act  held  unconstitutional,  see  History.  S  5  C.  C.  P.;  amended 
March  20,  1907,  Stats,  and.  Amdts.  1907,  p.  75.  Kerr's  Stats,  and 
Amdts.  1906-7,  p.  438;  May  22,  1913,  Stats,  and  Amdts.  191S,  p. 
219;  April  10,  1915.  Stats,  and  Amdts,  1915,  p.  30.  In  efleet  Aug- 
ust 8.  1915. 
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CHAPTER  III. 

DEMURRER  TO  THE  COMPLAINT. 

S  430.     When  defendant  may  demur. 

S  431.     Demurrer    must    specify,    etc.      May    be    taken    to    part. 

May  answer  and  demur  at  same  time. 
{  482.     What    proceedings     are     to     be     had     when     complaint 

amended. 
{  433.     Objection  not  appearing:  on  complaint,  may  be  taken  by 

answer. 
9  434.     Objections,  when  deemed  waived. 

§430.  WHEN  DEFENDANT  MAY  DEMUR.  The  de- 
fendant may  demur  to  the  complaint  within  the  time  required 
in  the  summons  to  answer,  when  it  appears  upon  the  face 
thereof,  either: 

1.  That  the  court  has  no  jurisdiction  of  the  person  of  the 
defendant,  or  the  subject  of  the  action; 

2.  That  the  plaintiff  has  not  legal  capacity  to  sue; 

3.  That  there  is  another  action  pending  between  the  same 
parties  for  the  same  cause; 

4.  That  there  is  a  defect  or  misjoinder  of  parties  plaintiff 
or  defendant; 

5.  That  several  causes  of  action  have  been  improperly  unit- 
ed, or  not  separately  stated; 

6.  That  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action; 

7.  That  the  complaint  is  ambiguous; 

8.  That  the  complaint  is  unintelligible;  or, 

9.  That  the  complaint  is  uncertain. 

Hiatoryi  Enacted  March  11,  1872,  re-enactment  of  9  40  of 
Practice  Act  as  amended  1869,  Stats.  1859,  p.  189;  amended  by 
Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.  133,  act  held  unconstitutional,  see  history,  Kerr's  Cyc.  C.  C. 
1 4;  amended  March  20,  1907«  Stats,  and  Amdts.  1907,  p.  706, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  438. 


IS 
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§  431.  DEMURRER  MUST  SPECIFY,  ETC.  MAY  BE 
TAKEN  TO  PART.  MAY  ANSWER  AND  DEMUR  AT 
SAME  TIME.  The  demurrer  must  distinctly  specify  the 
grounds  upon  which  any  of  the  objections  to  the  complaint 
are  taken.  Unless  it  does  so,  it  may  be  disregarded.  It  may 
be  taken  to  the  whole  complaint,  or  to  any  of  the  causes  of 
action  stated  therein,  and  the  defendant  may  demur  and  an- 
swer at  the  same  time. 

History  I  Enacted  March  11,  1872,  founded  upon  9S  41,  42 
of  Practice  Act;  amended  by  Code  Commission,  Act  March  8, 
1901,  Stats,  and  Amdts.  1900-1,  p.  133,  act  held  unconstitutional, 
see  history,  Kerr's  Cyc.  C.  C.  5  4;  amended  March  20,  1907,  Stats, 
and  Amdts.  1907,  p.  706,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  439. 


§432.  WHAT  PROCEEDINGS  ARE  TO  BE  HAD 
WHEN  COMPLAINT  IS  AMENDED.  If  the  complaint  is 
amended,  a  copy  of  the  amendments  must  be  filed,  or  the 
court  may,  in  its  discretion,  require  the  complaint  as  amend- 
ed, to  be  filed,  and  a  copy  of  the  amendments  or  amended 
complaint,  must  be  served  upon  the  defendants  affected 
thereby.  The  defendant  must  answer  the  amendments,  or 
the  complaint  as  amended,  within  ten  days  after  service 
thereof,  or  such  other  time  as  the  court  may  direct,  and  judg- 
ment by  default  may  be  entered  upon  failure  to  answer,  as 
in  other  cases. 

Hlstoryi  Enacted  March  11.  1872,  substantial  re-enactment 
of  S  43  of  Practice  Act  as  amended  1855,  Stats.  1855,  p.  196; 
amended  March  9,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  2: 
repealed  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  134,  act  held  unconstitutional,  see  history, 
9  5  ante. 


§433.  OBJECTION  NOT  APPEARING  ON  COM- 
PLAINT. MAY  BE  TAKEN  BY  ANSWER.  When  any  of 
the  matters  enumerated  in  section  four  hundred  and  thirty 
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do  not  appear  upon  the  face  of  the  complaint,  the  objection 
may  be  taken  by  answer. 

Hlstoryi  Enacted  March  11,  1872,  re-enactment  of  {  44  of 
Practice  Act. 

§434.  OBJECTIONS,  WHEN  DEEMED  WAIVED.  If 
no  objection  be  taken,  either  by  demurrer  or  answer,  the  de- 
fendant must  be  deemed  to  have  waived  the  same,  excepting 
only  the  objection  to  the  jurisdiction  of  the  court,  and  the 
objection  that  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

Hlst«»r3rt  Enacted  March  11,  1872,  re-enactment  of  S  45  of 
Practice  Act. 
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CHAPTER  IV. 

THE  ANSWER. 

S  437.    Answer,  what  to  contain. 

S  ^STa.  Answer  by  Insurance  company  claiming^  exemption  from 
liability,  specifyingr  peril  proximate  cause  of  losa. 

S  438.     When  counterclaim  may  be  set  up. 

9  439.     When  defendant  omits  to  set  up  counterclaim. 

9  440.     Counterclaim  not  barred  by  death  or  assigrnment. 

S  441.  Answer  may  contain  several  grounds  of  defense.  De- 
fendant may  answer  part  and  demur  to  part  of  com- 
plaint. 

S  442.     Cross-complaint. 


§437.  ANSWER,  WHAT  TO  CONTAIN.  The  answer 
of  the  defendant  shall  contain: 

1.  A  general  or  specific  denial  of  the  material  allegations 
of  the  complaint  controverted  by  the  defendant. 

2.  A  statement  of  any  new  matter  constituting  a  defense  or 
counterclaim.  If  the  complaint  be  verified,  the  denial  of  each 
allegation  controverted  must  be  specific,  and  be  made  posi- 
tively, or  according  to  the  information  and  belief  of  the  de- 
fendant. If  the  defendant  has  no  information  or  belief  upon 
the  subject  sufficient  to  enable  him  to  answer  an  allegation 
of  the  complaint,  he  may  so  state  in  his  answer,  and  place 
his  denial  on  that  ground.  If  the  complaint  be  not  verified, 
a  general  denial  is  sufficient,  but  only  puts  in  issue  the  mate- 
rial allegations  of  the  complaint. 

History  I  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.   1873-4,  p.   300. 

§437a.  ANSWER  BY  INSURANCE  COMPANY 
CLAIMING  EXEMPTION  FROM  LIABILITY,  SPECI- 
FYING PERIL  PROXIMATE  CAUSE  OF  LOSS.     In  an 

action  to  recover  upon  a  contract  of  insurance  wherein  the 
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defendant  claims  exemption  from  liability  upon  the  ground 
that,  although  the  proximate  cause  of  the  loss  was  a  peril  in- 
sured against,  the  loss  was  remotely  caused  by  or  would  not 
have  occurred  but  for  a  peril  excepted  in  the  contract  of  in- 
surance, the  defendant  shall  in  his  answer  set  forth  and  spec- 
ify the  peril  which  was  the  proximate  cause  of  the  loss,  in 
what  manner  the  peril  excepted  contributed. to  the  loss  or  it- 
self caused  the  peril  insured  against,  and  if  he  claim  that 
the  peril  excepted  caused  the  peril  insured  against,  he  shall 
in  his  answer  set  forth  and  specify  upon  what  premises  or 
at  what  place  the  peril  excepted  caused  the  peril  insured 
against. 

Sec.  2.  This  act  shall  apply  to  all  pleadings  filed  after  the 
passage  of  this  act,  as  well  as  [in]  actions  then  pending  as 
those  thereafter  begun. 

Hlstonrt  Enacted  March  21,  1907,  Stats,  and  Amdts.  1907,  p. 
S36»  Kerr's  Stats,  and  Amdts.  1906-7,  p.  439.  In  effect  immedi- 
ately. 

§438.    WHEN   COUNTERCLAIM  MAY   BE   SET  UP. 

The  counterclaim  mentioned  in  the  last  section  must  be  one 
existing  in  favor  of  a  defendant  and  against  a  plaintiff  be- 
tween whom  a  several  judgment  might  be  had  in  the  action, 
and  arising  out  of  one  of  the  following  causes  of  action: 

1.  A  cause  of  action  arising  out  of  the  transaction  set 
forth  in  the  complaint  as  the  foundation  of  the  plaintiff's 
claim,  or  connected  with  the  subject  of  the  action; 

2.  In  an  action  arising  upon  contract;  any  other  cause 
of  action  arising  also  upon  contract  and  existing  at  the 
commencement  of  the  action. 

Hlfltoryt  Enacted  March  11,  1872,  substantial  re-enactment 
of  S  47  of  Practice  Act. 

§439.  WHEN  DEFENDANT  OMITS  TO  SET  UP 
COUNTERCLAIM.  If  the  defendant  omits  to  set  up  a 
counterclaim  upon  a  cause  arising  out  of  the  transaction  set 
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forth  in  the  complaint  as  the  foundation  of  the  plaintifTs 
claim,  neither  he  nor  his  assignee  can  afterwards  maintain 
an  action  against  the  plaintiff'  therefor. 

Hlfftoryt  Enacted  March  11,  1S72;  amended  by  Code  Com- 
mission, Act  March  8.  1901,  Stats,  and  Amdts.  1900-1,  p.  134, 
act  held  unconstitutional,  see  history,  Kerr's  Cyc.  C.  C.  5  4; 
amended  March  20,  1907,  Stats,  and  Amdts.  190>7,  p.  706,  Kerr's 
Stats,  and  Amdts.  1906-7,  p.   439. 


§440.  COUNTERCLAIM  NOT  BARRED  BY  DEATH 
OR  ASSIGNMENT.  When  cross-demands  have  existed  be- 
tween persons  under  such  circumstances  that,  if  one  had 
brought  an  action  against  the  other,  a  counterclaim  could 
have  been  set  up,  the  two  demands  shall  be  deemed  com- 
pensated, so  tar  as  they  equal  each  other,  and  neither  can 
be  deprived  of  the  benefit  thereof  by  the  assignment  or  death 
of  the  other. 

Hlatoryi  Enacted  March  11,  1872,  re-enactment  of  S  48  of 
Practice  Act,  adding  last  sentence;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  300. 


§441.  ANSWER  MAY  CONTAIN  SEVERAL 
GROUNDS  OF  DEFENSE.  DEFENDANT  MAY  AN- 
SWER  PART  AND  DEMUR  TO  PART  OF  COM- 
PLAINT. The  defendant  may  set  forth  by  answer  as  many 
defenses  and  counterclaims  as  he  may  have.  They  must 
be  separately  stated,  and  the  several  defenses  must  refer 
to  the  causes  of  action  which  they  are  intended  to  answer, 
in  a  manner  by  which  they  may  be  intelligibly  distinguished. 
The  defendant  may  also  answer  one  or  more  of  the  several 
causes  of  action  stated  in  the  complaint  and  demur  to  the 
residue. 

History  I  Enacted  March  11,  1872,  re-enactment  of  S  49  of 
Practice  Act,  last  sentence  added. 
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§442.  CROSS-COMPLAINT.  Whenever  the  defendant 
seeks  affirmative  relief  against  any  party,  relating  to  or 
depending  upon  the  -contract  or  transaction  upon  which  the 
action  is  brought,  or  aflFecting  the  property  to  which  the 
action  relates,  he  may,  in  addition  to  his  answer,  file  at 
the  same  time,  or  by  permission  of  the  court  subsequently, 
a  cross-complaint.  The  cross-complaint  must  be  served 
upon  the  parties  aflFected  thereby,  and  such  parties  may 
demur  or  answer  thereto  as  to  the  original  complaint.  If 
any  of  the  parties  aflFected  by  the  cross-complaint  have  not 
appeared '  in  the  action,  a  summons  upon  the  cross-com- 
plaint must  be  issued  and  served  upon  them  in  the  same 
manner  as  upon  the  commencement  of  an  original  action. 

Hlntoryt  Enacted  March  24,  1874,  Code  Amdts.  1878-4,  p. 
301;  amended  by  Code  Commission,  Act  March  8,  1901,  Stats. 
and  Amdts.  1900-1,  p.  134,  act  held  unconstitutional,  see  his- 
tory, S  5,  C.  C.  P.;  amended  March  20,  1907,  Stats,  and  Amdts. 
1907,  p.  706,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  439;  April  16, 
1909,  Stats,  and  Amdts.  1909,  p.  966;  April  28,  1915,  Stats,  and 
Amdts.  1915.  p.  298.     In  effect  August  8,  1915. 
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CHAPTER  V. 

DEMURRER  TO  ANSWER. 

§  443.     When  plaintiff  may-  .demi^r  to  answer. 
5  444.     Grounds  of  demurrer. 

§443.  WHEN  PLAINTIFF  MAY  DEMUR  TO  AN- 
SWER. The  plaintiff  may  within  ten  days  after  the  service 
of  the  answer  demur  thereto,  or  to  one  or  more  of  the 
severM  defenses  or  counterclaims  set  up  therein. 

Hliitoryt  Enacted  March  11,  1872,  founded  upon  9  50  of  Prac> 
tice  Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  301; 
by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900- 
1,  p.  134,  act  held  unconstitutional,  see  history,  Kerr's  Cyc.  O. 
C.  S  4;  amended  March  20,  1907,  Stats,  and  Amdts.  1907,  p.  706, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  440. 

§  444.  GROUNDS  OF  DEMURRER.  The  demurrer  may 
be  taken  upon  6ne  or  more  of  the  following  grounds: 

1.  That  several  causes  of  counterclaim  have  been  im- 
properly joined,  or  not  separately  stated; 

2.  That  the  answer  does  not  state  facts  sufficient  to  con- 
stitute a  defense  or  counterclaim; 

3.  That  the  answer  is  ambiguous; 

4.  That  the  answer  is  unintelligible;  or 

5.  That  the  answer  is  uncertain. 

Hlatoryi  Enacted  March  11,  1872;  amended  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  134,  act 
held  unconstitutional,  see  history,  Kerr's  Cyc.  C.  C.  5  4;  amended 
March  20,  1907,  Stats,  and  Amdts.  1907,  p.  707«  Kerr's  Stats,  and 
Amdts.   1906-7,  p.    440. 
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CHAPTER  VI. 

VERIFICATION  OF  PLEADINGS. 

S  446.     Verlflcation  of  pleading^s. 

I  447.  Copy  of  written  Instrument  contained  in  complaint  ad- 
mitted, unless  answer  is  verified. 

S  448.  When  defense  is  founded  on  written  instrument  set  out 
in  answer,  its  execution  admitted,  unless  denied  by 
plaintiff  under  oath. 

S  449.  Exceptions  to  rules  prescribed  by  two  precedingr  sec- 
tions. 

« 

§446.  VERIFICATION  OF  PLEADINGS.  Every 
pleading  must  be  subscribed  by  the  party  or  his  attorney; 
and  when  the  complaint  is  verified,  or  when  the  state,  or 
any  officer  of  the  state,  in  his  official  capacity,  is  plaintiff, 
the  answer  must  be  verified,  unless  an  admission  of  the 
truth  of  the  complaint  might  subject  the  party  to  a  criminal 
prosecution,  or,  unless  an  officer  of  the  state,  in  his  official 
capacity,  is  defendant. 

[Affidavit  of  verification — ^What  to  contain  and  by  whom 
made.]  In  all  cases  of  a  verification  of  a  pleading,  the  affi- 
davit of  the  party  must  state  that  the  same  is  true  of  his  own 
knowledge,  except  as  to  the  matters  which  are  [t] herein 
stated  on  his  information  or  belief,  and  as  to  those  matters 
that  he  believes  it  to  be  true;  and  where  a  pleading  is  veri- 
fied, it  must  be  by  the  affidavit  of  a  party,  unless  the  parties 
are  absent  from  the  county  where  the  attorney  has  his  office, 
or  from  some  cause  unable  to  verify  it,  or  the  facts  are 
within  the  knowledge  of  the  attorney  or  other  person  verify- 
ing the  same. 

[Verification  otfier  than  by  party.]  When  the  pleading 
is  verified  by  the  attorney,  or  any  other  person  except  one 
of  the  parties,  he  must  set  forth  in  the  affidavit  the  reasons 
why  it  is  not  made  by  one  of  the  parties. 
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[Verification  by  corporation — How  made]  When  a  cor- 
poration is  a  party,  the  verification  may  be  made  by  any 
officer  thereof. 

[When  complaint  need  not  be  verified.]  When  the  state, 
or  any  county  thereof,  or  any  officer  of  the  state,  or  ot  any 
county  thereof,  in  his  official  capacity  is  plaintiflF,  the  com- 
plaint need  not  be  verified. 

HUtoiTt  Enacted  March  11,  1872«  founded  upon  §§  51,  52,  55 
of  Practice  Act;  amended  by  Code  Commission,  Act  March  8, 
1901,  Stats,  and  Amdts.  1900-1,  p.  134,  act  held  unconstitutional, 
see  history,  Kerr's  Cyc.  C.  C.  §  4;  amended  March  20,  1907,  Stats, 
and  Amdts.  1907.  p.  707,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  440. 

§447.  COPY  OF  WRITTEN  INSTRUMENT  CON- 
TAINED  IN  COMPLAINT  ADMITTED,  UNLESS  AN- 
SWER IS  VERIFIED.  When  an  action  is  brought  upon 
a  written  instrument,  and  the  complaint  contains  a  copy  of 
such  instrument,  or  a  copy  is  annexed  thereto,  the  genuine- 
ness and  due  execution  of  such  instrument  are  deemed  ad- 
mitted, unless  the  answer  denying  the  same  be  verified. 

Hliitoryi  Enacted  March  11,  1872,  re-enactment  of  S  &3  of 
Practice  Act. 

§448.  WHEN  DEFENSE  IS  FOUNDED  ON  WRIT- 
TEN INSTRUMENT  SET  OUT  IN  ANSWER,  ITS 
EXECUTION  ADMITTED,  UNLESS  DENIED  BY 
PLAINTIFF  UNDER  OATH.  When  the  defense  to  an 
action  is  founded  on  a  written  instrument,  and  a  copy  there- 
of is  contained  in  the  answer,  or  is  annexed  thereto,  the 
genuineness  and  due  execution  of  such  instrument  are 
deemed  admitted  unless  the  plaintiflF  file  with  the  clerk, 
within  ten  days  after  receiving  a  copy  of  the  answer,  an 
affidavit  denying  the  same,  and  serve  a  copy  thereof  on  the 
defendant. 

History s  Enacted  March  11,  1872,  founded  upon  9  54  of  Prac- 
tice Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  301. 
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§449.  EXCEPTIONS  TO  RULES  PRESCRIBED  BY  "^ 
TWO  PRECEDING  SECTIONS.  But  the  execution  of 
the  instrument  mentioned  in  the  two  preceding  sections-  is 
not  deemed  admitted  by  a  failure  to  deny  the  same  under 
oath,  if  the  party  desiring  to  controvert  the  same  is,  upon 
demand,  refused  an  inspection  of  the  original.  Such  de- 
mand must  be  in  writing,  served  by  copy,  upon  the  adverse 
party  or  his  attorney,  and  filed  with  the  papers  in  the 
case. 

Hlfftoryi     Enacted  March   11,    1872;    amended   April    16,   1880, 
Code  Amdts.  1880   (C.  C.  P.  pt.),  p.  111. 

Aji  to  order  for  Inspection  of  'writing,  see  post  S  1000  and  note. 
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CHAPTER  VII. 

GENERAL.  RULES  OF  PLEADING. 

9  452.  Pleadings  to  be  liberally  construed. 

5  453.  fiham  and  irrelevant  answers,  etc.^  may  be  stricken  out. 

9  454.  How  to  state  an  account  in  pleading^s. 

9  455.  Description  of  real  property  In  a  pleading. 

9  456.  Judgments,  how  pleaded. 

9  457.  Conditions  precedent,  how  to  be  pleaded. 

9  45S.  Statute  of  limitations,  how  pleaded. 

9  4-69.  Private  statutes,  how  pleaded. 

9  460.  Libel  and  slander,  how  stated  in  complaint. 

9  461.  Answer   in   such   cases. 

9  462.  Allegations  not  denied,  when  to  be  deemed  true.     When 

to  be  deemed  controverted. 

9  463.  A  material  allegation  defined. 

9  464.  Supplemental  complaint  and  answer. 

9  465.  Pleadings    subsequent    to   complaint   must   be   filed   and 

served. 


§452.  PLEADINGS  TO  BE  LIBERALLY  CON- 
STRUED.  In  the  construction  of  a  pleading,  for  the  pur- 
pose of  determining  its  effect,  its  allegations  must  be  lib- 
erally construed,  with  a  view  to  substantial  justice  between 
the  parties. 

Hlstoryt  Enacted  March  11«  1872,  re-enactment  of  9  70  of 
Practice  Act. 


§453.  SHAM  AND  IRRELEVANT  ANSWERS,  ETC.. 
MAY  BE  STRICKEN  OUT.  Sham  and  irrelevant  answers, 
and  irrelevant  and  redundant  matter  inserted  in  a  pleading, 
may  be  stricken  out,  upon  such  terms  as  the  court  may, 
in  its  discretion,  impose. 

HUtoiTi  Enacted  March  11»  1872,  founded  upon  §S  60,  67  of 
Practice  Act. 
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§  454.  HOW  TO  STATE  AN  ACCOUNT  IN  PLEAD- 
INGS.. It  is  not  necessary  for  a  party  to  set  forth  m  a 
pleading  the  items  of  an  account  therein  alleged,  but  he 
must  deliver  to  the  adverse  party  within  five  days  after  a 
demand  thereof  in  writing,  a  copy  of  the  account,  or  be 
precluded  from  giving  evidence  thereof.  The  court  or 
judge  thereof  may  order  a  further  account  when  the  one 
delivered  is  too  general,  or  is  defective  in  any  particular. 

Hlstoryt  Enacted  March  11,  1872,  re-enactment  of  fi  66  of 
Practice  Act;  amended  March  9,  1880,  Code  Amdts.  1880  (C.  C. 
P.  pt.),  p.  2. 


§455.  DESCRIPTION  OF  REAL  PROPERTY  IN  A 
PLEADING.  In  an  action  for  the  recovery  of  real  prop- 
erty, it  must  be  described  in  the  complaint  with  such  cer- 
tainty as  to  enable  an  officer,  upon  execution,  to  identify  it. 

"Hlmtoryt  Enacted  March  11«  1872,  founded  upon  S  58  of  Prac- 
tice Act. 


§456.  JUDGMENTS,  HOW  PLEADED,  In  pleading  a 
judgment  or  other  determination  of  a  court,  officer,  or 
board,  it  is  not  necessary  to  state  the  facts  conferring  juris- 
diction, but  such  judgment  or  determination  may  be  stated 
to  have  been  duly  given  or  made.  If  such  allegation  be 
controverted,  the  party  pleading  must  establish  on  the  trial 
the  facts  conferring  jurisdiction. 

HtotoTT't  Enacted  March  11,  1872,  re-enactment  of  9  59  of 
Practice  Act. 


§457.  CONDITIONS  PRECEDENT,  HOW  TO  BE 
PLEADED.  In  pleading  the  performance  of  conditions 
precedent  in  a  contract,  it  is  not  necessary  to  state  the  facts 
showing  such  performance,  but  it  may  be  stated  generally 
that  the  party  duly  performed  all  the  conditions  on  his  part, 

205 


§§  458.459  CODE  OF  CIVIL  PROCEDURE.      [Pt.II.Tit.VI. 

and  if  such  allegations  be  controverted,  the  party  pleading 
must  establish,  on  the  trial,  the  facts  showing  such  per- 
formance. 

HUtory:     Enacted   March    11,   1872,    re-enactment   of    9  60    of 
Practice  Act. 


§  458.    STATUTE  OF  LIMITATIONS,  HOW  PLEADED. 

In  pleading  the  statute  of  limitations  it  is  not  necessary  to 
state  the  facts  showing  the  defense,  but  it  may  be  stated  gen- 
erally that  the  cause  of  action  is  barred  by  the  provisions 
of  section  (giving  the  number  of  the  section  and  sub- 
division thereof,  if  it  is  so  divided,  relied  upon)  of  the  Code 
of  Civil  Procedure;  and  if  such  allegation  be  controverted, 
the  party  pleading  must  establish,  on  the  trial,  the  facts 
showing  that  the  cause  of  action  is  so  barred^ 

History  I     Enacted  March  11,  1872. 


§459.    PRIVATE   STATUTES,    HOW    PLEADED.    In 

pleading  a  private  statute,  or  an  ordinance  of  a  county  or 
municipal  corporation,  or  a  right  derived  therefrom,  it  is 
sufficient  to  refer  to  such  statute  or  ordinance  by  its  title 
and  the  day  of  its  passage.  In  pleading  the  performance 
of  conditions  precedent  under  a  statute  or  an  ordinance  of 
a  county  or  municipal  corporation,  or  of  a  right  derived 
therefrom,  it  is  not  necessary  to  state  the  facts  showing 
such  performance,  but  it  may  be  stated  generally  that  the 
party  duly  performed  all  the  conditions  on  his  part  required 
thereby;  if  such  allegations  be  controverted  the  party  plead- 
ing must  establish  on  the  trial  the  facts  showing  such  per- 
formance. 

HUtoryx  Enacted  March  11,  1872,  re-enactment  of  9  61  of 
Practice  Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  135,  act  held  unconstitutional,  see 
history,  Kerr's  Cyc.  C.  C.  §  4;  amended  March  20.  1907,  Stats, 
and  Amdts.  1907,  p.  707,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  440. 
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§460.  LIBEL  AND  SLANDER,  HOW  STATED  IN 
COMPLAINT.  In  an  action  for  libel  or  slander,  it  is  not 
necessary  to  state  in  the  complaint  any  extrinsic  facts  for 
the  purpose  of  showing  the  application  to  the  plaintiff  of 
the  defamatory  matter  out  of  which  the  cause  of  action 
arose;  but  it  is  sufficient  to  state,  generally,  that  the  same 
was  published  or  spoken  concerning  the  plaintiff;  and  if  such 
allegation  be  controverted,  the  plaintiff  must  establish,  on 
the  trial,  that  it  was  so  published  or  spoken. 

HistorT-i  Enacted  March  11,  1872,  re-enactment  of  fi  62  of 
Practice  Act. 

§  461.  ANSWER  IN  SUCH  CASES.  In  the  actions  men- 
tioned in  the  last  section  the  defendant  may,  in  his  an- 
swer, allege  both  the  truth  of  the  matter  charged  as  de- 
famatory, and  any  mitigating  circumstances,  to  reduce  the 
amount  of  damages;  and  whether  he  prove  the  justification 
or  not,  he  may  give  in  evidence  the  mitigating  circum- 
stances. 

History-i  Enacted  March  11,  1872.  re-enactment  of  9  63  of 
Practice  Act. 


§  462.  ALLEGATIONS  NOT  DENIED,  WHEN  TO  BE 
DEEMED  TRUE.  WHEN  TO  BE  DEEMED  CONTRO- 
VERTED. Every  material  allegation  of  the  complaint,  not 
controverted  by  the  answer,  must,  for  the  j)urposes  of  the 
action,  be  taken  as  true;  the  statement  of  any  new  matter 
in  the  answer,  in  avoidance  or  constituting  a  defense  or 
counterclaim,  must,  on  the  trial,  be  deemed  controverted  by 
the  opposite  party. 

Htotoryt  Enacted  March  }1,  1872,  substantial  re-enactment 
of  9  €5  of  Practice  Act. 

§463.  A  MATERIAL  ALLEGATION  DEFINED.  A 
material   allegation    in    a   pleading   is    one    essential   to   the 
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claim  or  defense,  and  which  could  not  be  stricken  from  the 
pleading  without  leaving  it  insufficient. 

Hlstoryi  Enacted  March  11,  1872,  re-enactment  of  9  66  of 
Practice  Act. 

§464.  SUPPLEMENTAL  COMPLAINT  AND  AN- 
SWER. The  plaintiff  and  defendant,  respectively,  may  be 
allowed,  on  motion,  to  make  a  supplemental  complaint  or 
answer,  alleging  facts  material  to  the  case  occurring  after 
the  former  complaint  or  answer. 

HlatorT-t  Enacted  March  11,  1872,  founded  upon  fi  67  of  Prac- 
tice Act. 

§465.  PLEADINGS  SUBSEQUENT  TO  COMPLAINT 
MUST  BE  FILED  AND  SERVED.  All  pleadings  subse- 
quent to  the  complaint,  must  be  filed  with  the  clerk,  and 
copies  thereof  served  upon  the  adverse  party  or  his  at- 
torney. 

Hlfltoryi  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  pp.   301-2. 
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CHAPTER  VIII. 

VARIANCE— MISTAKES  IN  PLEADINGS  AND  AMENDMENTS 

S  469.  Material  variance,  how  provided  for. 

S  470.  Immaterial   variance,   how  provided   for. 

S  471.  What  not  to  be  deemed  a  variance. 

S  472.  Amendments  of  course,  and  effect  of  demurrer. 

9  473.  Amendments    by    the   court.      Enlargfing    time    to    plead, 
and  relieving  from  Judgements,  etc. 

8  474.  Suing  a  party  by   a  fictitious  name,   when   allowed. 

9  476.  No  error  or  defect  to  be  regarded  unless  it  affects  sub- 

stantial rights. 
9  476.     Time   to   amend   or  answer  after  demurrer,   running  of. 

§4^9.    MATERIAL    VARIANCE,     HOW     PROVIDED 

FOR.  No  variance  between  the  allegation  in  a  pleading 
and  the  poof  is  to  be  deemed  material,  unless  it  has  actual- 
ly misled  the  adverse  party  to  his  prejudice  in  maintaining 
his  action  or  defense  upon  the  merits.  Whenever  it  appears 
that  a  party  has  been  so  misled,  the  court  may  order  the 
pleading  to  be  amended,  upon  such  terms  as  may  be  just. 

HlMtoryt  Enacted  March  11,  1872,  founded  upon  §  579  of  Prac- 
tice Act;  amended  March  24,  1874,  Code  Amdts.   1873-4,  p.   302. 

§470.  IMMATERIAL  VARIANCE,  HOW  PROVIDED 
FOR.  Where  the  variance  is  not  material,  as  provided  in 
the  last  section,  the  court  may  direct  the  fact  to  be  found 
according  to  the  evidence,  or  may  order  an  immediate 
amendment,  without  costs. 

History  I     Enacted  March  11,  1872. 

§471.  WHAT  NOT  TO  BE  DEEMED  A  VARIANCE. 
Where,  however,  the  allegation  of  the  claim  or  defense  to 
which  the  proof  is  directed,  is  unproved,  not  in  some  par- 
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ticular  or  particulars  only,  but  in  its  general  scope  and  mean- 
ing, it  is  not  to  be  deemed  a  case  of  variance,  within  the 
last  two  sections,  but  a  failure  of  proof. 

History:     Enacted  March  11,  1872. 


§472.  AMENDMENTS  OF  COURSE,  AND  EFFECT 
OF  DEMURRER.  Any  pleading  may  be  amended  once  by 
the  party  of  course,  and  without  costs,  at  any  time  before 
answer  or  demurrer  filed,  or  after  demurrer  and  before  the 
trial  of  the  issue  of  law  thereon,  by  filing  the  same  as 
amended  and  serving  a  copy  on  the  adverse  party,  who  may 
have  ten  days  thereafter  in  which  to  answer  or  demur  to 
the  amended  pleading.  A  demurrer  is  not  waived  by  filing 
an  answer  at  the  same  time;  and  when  the  demurrer  to  a 
complaint  is  overruled  and  there  is  no  answer  filed,,  the 
court  may,  upon  such  terms  as  may  be  just,  allow  an  an- 
swer to  be  filed.  If  a  demurrer  to  the  answer  be  overruled, 
the  facts  alleged  in  the  answer  must  be  considered  as  de- 
nied, to  the  extent  mentioned  in  section  four  hundred  and 
sixty-two. 

HlatorT-t  Enacted  March  11,  1872,  founded  upon  9  67  of  Prac- 
tice Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  302; 
by  Code  Commission,  Act  March  8,  1900,  Stats,  and  Amdts.  1900- 
1,  p.  135,  act  held   unconstitutional,  see   history,   fi  5   ante. 

§473.  AMENDMENTS  BY  THE  COURT.  ENLARG- 
ING TIME  TO  PLEAD  AND  RELIEVING  FROM 
JUDGMENTS,  ETC.  The  court  may  in  furtherance  of 
justice,  and  on  such  terms  as  may  be  proper,  allow  a  party 
to  amend  any  pleading  or  proceeding  by  adding  or  striking 
out  the  name  of  any  party,  or  by  correcting  a  mistake  in 
the  name  of  a  party,  or  a  mistake  in  any  other  respect;  and 
may,  upon  like  terms,  enlarge  the  time  for  answer  or  de- 
murrer. The  court  may  likewise,  in  its  discretion,  after 
notice  to  the  adverse  party,  allow,  upon  such  terms  as  may 
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be  just,  an  amendment  to  any  pleading  or  proceeding  in 
other  particulars;  and  may  upon  like  terms  allow  an  answer 
to  be  made  after  the  time  limited  by  this  code;  and  may, 
also,  upon  such  terms  as  may  be  just,  relieve  a  party  or 
his  legal  representative  from  a  judgment,  order,  or  other 
proceeding  taken  against  him  through  his  mistake,  inad- 
vertence, surprise,  or  excusable  neglect;  provided,  that  ap- 
plication therefor  be  made  within  a  reasonable  time,  but  in 
no  case  exceeding  six  months  after  such  judgment,  order 
or  proceeding  was  taken.  When  from  any  cause  the  sum- 
mons in  an  action  has  not  been  personally  served  on  the 
defendant,  the  court  may  allow,  on  such  terms  as  may  be 
just,  such  defendant  or  his  legal  representative,  at  any  time 
within  one  year  after  the  rendition  of  any  judgment  in  such 
action,  to  answer  to  the  merits  of  the  original  action.  When, 
in  an  action  to  recover  the  possession  of  personal  property, 
the  person  making  any  affidavit  did  not  truly  state  the 
value  of  the  property,  and  the  officer  taking  the  property, 
or  the  sureties  on  any  bond  or  undertaking  is  sued  for 
taking  the  same,  the  officer  or  sureties  may  in  their  answer 
set  up  the  true  value  of  the  property,  and  that  the  person 
in  whose  behalf  said  affidavit  was  made  was  entitled  to 
the  possession  of  the  same  when  said  affidavit  was  made, 
or  that  the  value  in  the  affidavit  stated  was  inserted  by 
mistake,  the  court  shall  disregard  the  value  as  stated  in 
the  affidavit,  and  give  judgment  according  to  the  right  of 
possession  of  said  property  at  the  time  the  affidavit  was 
made. 

Hlstoffyt  Enacted  March  11,  1872,  re-enactment,  with  addi- 
tions, of  §  68  of  Practice  Act;  amended  March  24,  1874«  Code 
Amdts.  1873-4,  p.  302;  March  9,  1880,  Code  Amdts.  1880  (C.  C. 
P.  Pt.),  p.  2. 

§474.  SUING  A  PARTY  BY  A  FICTITIOUS  NAME, 
WHEN  ALLOWED.  When  the  plaintiflE  is  ignorant  of 
the   name   of  a  defendant,   he   must   state   that   fact   in   the 

211 


1 


§§475,476  CODE  OF  CIVIL  PROCEDURE.       [Pt.II,TitVI. 

complaint,  and  such  defendant  may  be  designated  in  any 
pleading  or  proceeding  by  any  name,  and  when  his  true 
name  is  discovered,  the  pleading  or  proceeding  must  be 
amended  accordingly. 

History s     Enacted  March  11,  1872,  founded  upon  S  69  of  Prac- 
tice Act. 


§475.  NO  ERROR  OR  DEFECT  TO  BE  REGARDED 
UNLESS    IT   AFFECTS  SUBSTANTIAL  RIGHTS.    The 

court  must,  in  every  stage  of  an  action,  disregard  any  error, 
improper  ruling,  instruction,  or  defect,  in  the  pleadings  or 
proceedings  which,  in  the  opinion  of  said  court,  does  not 
aftect  the  substantial  rights  of  the  parties.  No  judgment, 
decision,  or  decree  shall  be  reversed  or  affected  by  reason 
of  any  error,  ruling,  instruction,  or  defect,  unless  it  shall 
appear  from  the  record  that  such  error,  ruling,  instruction, 
or  defect  was  prejudicial,  and  also  that  by  reason  of  such 
error,  ruling,  instruction,  or  defect,  the  said  party  complain- 
ing or  appealing  sustained  and  suffered  substantial  injury, 
and  that  a  different  result  would  have  been  probable  if  such 
error,  ruling,  instruction,  or  defect  had  not  occurred  or 
existed.  There  shall  be  no  presumption  that  error  is 
prejudicial,  or  that  injury  was  done  if  error  is  shown. 

HIatoiTt  Enacted  March  ll,  1872,  re-enactment  of  9  71  of 
Practice  Act;  amended  February  26,  1897,  Stats,  and  Amdts. 
1897,  p.  44. 


§  476.  TIME  TO  AMEND  OR  ANSWER  AFTER  DE- 
MURRER,  RUNNING  OF.  When  a  demurrer  to  any  plead- 
ing  is  sustained  or  overruled,  and  time  to  amend  or  answer 
is  given,  the  lime  so  given  runs  from  the  service  of  notice 
of  the  decision  or  order. 

Hlstoryt  Enacted  March  24,  1874,  Code  Amdts.  1873-4,  p.  304; 
by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900- 
1,  p.  136,  act  held  unconstitutional,  see  history,  fi  5  ante. 
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TITLE  VII. 

OF  THE   PROVISIONAL   REMEDIES   IN    CIVIL   AC- 
TIONS. 

Chapter  I.     Arrest  and  Bail,  §§478-504. 

II.     Claim  and  Delivery  of  Personal  Property,  §§  509- 
521. 

III.  Injunction,  §§525-533. 

IV.  Attachment,   §§537-560. 
V.    Receivers,  §§564-570. 

VI.    Deposit  in  Court,  §§572-574. 


CHAPTER  I.      . 

ARREST  AND   BAIL. 

§  478.  No  person   to  be  arrested  except  as  prescribed  by   this 
code. 

479.  Cases  In  which  defendant  may  be  arrested. 

480.  Order  for  arrest,  by  whom  made. 

481.  Affidavit  to  obtain  order,  what  to  contain. 

482.  Security  by  plaintiff  before  order  of  arrest. 

483.  Order,  when   made  and   Us   form. 

484.  Affidavit  and   order   to   be   delivered   to   the  sheriff,   and 
copy  to  defendant. 

485.  Arrest,  how  made. 

486.  Defendant  to  be  dlschargred  on  ball  or  deposit. 

487.  Bail,  how  firlven. 

488.  Surrender  of  defendant. 

489.  Same.      [How  effected.] 

490.  Bail,  how  proceeded  against. 

491.  Ball,  how  exonerated. 

492.  Delivery  of  undertaking  to  plaintiff,  and.  its  acceptance 
or  rejection  by  him. 

493.  Notice  of  Justiflcatlon.     New  undertaking:,  if  other  bail. 

494.  Qualification  of  bail. 

495.  Justiflcatlon   of  bail. 
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§  496.     Allowance  of  ball. 

S  497.     Deposit  of  money  with  sheriff. 

§  498.     Payment  of  money  Into  court  by  sheriff. 

9  499.     Substituting^  ball  for  deposit. 

§  500.     Money  deposited,   how  applied  or  disposed  of. 

§  501.     Sheriff,  when  liable  as  ball,  and  his  dischargre  from  11> 

ability. 
9  502.     Proceedings  on  judgement  agralnst  sheriff. 
9  503.     Motion   to  vacate  order  of  arrest  or   reduce  ball.     Afll* 

davits  on  motion. 
9  504.     When   the  order  vacated  or  ball  reduced. 

§  478.  NO  PERSON  TO  BE  ARRESTED  EXCEPT  AS 
PRESCRIBED  BY  THIS  CODE.  No  person  can  be  ar- 
rested in  a  civil  action,  except  as  prescribed  in   this   code. 

Hlstoryi  Enacted  March  11.  1872,  re-enactment  of  9  72  of 
Practice  Act. 

§479.  CASES  IN  WHICH  DEFENDANT  MAY  BE 
ARRESTED.  The  defendant  may  be  arrested,  as  herein- 
after prescribed,  in  the  following  cases: 

1.  In  an  action  for  the  recovery  of  money  or  damages 

on  a  cause  of  action  arising  upon  contract,  express  or  im- 
plied, when  the  defendant  is  about  to  depart  from  the  state 
with  intent  to  defraud  his  creditors. 

2.  In  an  action  for  a  fine  or  penalty,  or  for  money  or 
property  embezzled,  or  fraudulently  misapplied,  or  converted 
to  his  own  use,  by  a  public  officer,  or  an  officer  of  a  cor- 
poration, or  an  attorney,  factor,  broker,  agent,  or  clerk,  in 
the  course  of  his  employment  as  such,  or  by  any  other 
person  in  a  fiduciary  capacity;  or  for  misconduct  or  neglect 
in  office,  or  in  a  professional  employment,  or  for  a  wilful 
violation   of  duty. 

3.  In  an  action  to  recover  the  possession  of  personal 
property  unjustly  detained  when  the  property  or  any  part 
thereof  has  been  concealed,  removed,  or  disposed  of,  to  pre- 
vent its  being  found  or  taken  by  the  sheriff. 
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4.  When  the  defendant  has  been  guilty  of  a  fraud  in  con- 
tracting the  debt  or  incurring  the  obligation  for  which  the 
action  is  brought;  or  in  concealing  or  disposing  of  the 
property  for  the  taking,  detention,  or  conversion  of  which 
the  action  is  brought. 

5.  When  the  defendant  has  removed  or  disposed  of  his 
property,  or  is  about  to  do  so,  with  intent  to  defraud  his 
creditors. 

HUitoiTi  Enacted  March  11,  1872,  re-enactment  of  §73  of 
Practice  Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p. 
304. 

§  480.    ORDER  FOR  ARREST,  BY  WHOM  MADE.    An 

order  for  the  arrest  of  the  defendant  must  be  obtained  from 
a  judge  of  the  court  in  which  the  action  is  brought. 

Hlfltorri  Enacted  March  11,  1872,  substantial  re-enactment 
of  9  74  of  Practice  Act;  amended  March  9,  1880,  Code  Amdts. 
1880  (C.  C.  P.  pt.),  p.  3. 

§  481.  AFFIDAVIT  TO  OBTAIN  ORDER,  WHAT  TO 
CONTAIN.  The  order  may  be  made  whenever  it  appears 
to  the  judge,  by  the  affidavit  of  the  plaintiff,  or  some  other 
person,  that  a  sufhcient  cause  of  action  exists,  and  that 
the  case  is  one  of  those  mentioned  in  section  four  hundred 
and  seventy-nine.  The  affidavit  must  be  either  positive  or 
upon  information  and  belief;  and  when  upon  information 
and  belief,  it  must  state  the  facts  upon  which  the  informa- 
tion and  belief  are  founded.  If  an  order  of  arrest  be  made, 
the  affidavit  must  be  filed  with  the  clerk  of  the  court. 

Hl»toiT<  Enacted  March  11,  1872,  re-enactment  of  fi  75  of 
Practice  Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p. 
305. 

§482.  SECURITY  BY  PLAINTIFF  BEFORE  ORDER 
OP  ARREST.  Before  making  the  order,  the  judge  must 
require  a  written  undertaking  on   the  part  of  the  plaintiff, 
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with  sureties  in  an  amount  to  be  fixed  by  the  judge,  which 
must  be  at  least  five  hundred  dollars,  to  the  effect  that  the 
plaintiff  will  pay  all  costs  which  may  be  adjudged  to  the 
defendant,  and  all  damages  which  he  may  sustain  by  reason 
of  the  arrest,  if  the  same  be  wrongful,  or  without  sufficient 
cause,  not  exceeding  the  sum  specified  in  the  undertaking. 
The  undertaking  must  be  filed  with  the  clerk  of  the  court. 

History  I  Enacted  March  11,  1872,  substantial  re-enactment 
of  §  76  of  Practice  Act;  amended  March  24,  1874,  Code  Amdts. 
1873-4,  p.   306. 

§  483.    ORDER,  WHEN  MADE  AND  ITS  FORM.    The 

order  may  be  made  at  the  time  of  the  issuing  of  the  sum- 
mons, or  any  time  afterwards  before  judgment.  It  must 
require  the  sheriff  of  the  county  where  the  defendant  may 
be  found,  forthwith  to  arrest  him  and  hold  him  to  bail  in 
a  specified  sum,  and  to  return  the  order  at  a  time  therein 
mentioned,  to  the  clerk  of  the  court  in  which  the  action  is 
pending. 

HUtoryt  Enacted  March  11,  1872,  re-enactment  of  §  77  of 
Practice  Act 

§484.  AFFIDAVIT  AND  ORDER  TO  BE  DELIV- 
ERED  TO  THE  SHERIFF,  AND  COPY  TO  DEFEND- 
ANT.  The  order  of  arrest,  with  a  copy  of  the  affidavit  upon 
which  it  is  made,  must  be  delivered  to  the  sheriff,  who, 
upon  arresting  the  defendant,  must  deliver  to  him  a  copy 
of  the  affidavit,  and  also,  if  desired,  a  copy  of  the  order 
of  arrest. 

Hlstonrt  Enacted  March  11,  1872.  re-enactment  of  S  78  of 
Practice  Act. 

§  485.  ARREST,  HOW  MADE.  The  sheriff  must  execute 
the  order  by  arresting  the  defendant  and  keeping  him  in 
custody  until  discharged  by  law. 

HlntorT-t  Enacted  March  11,  1872,  re-enactment  of  9  79  of 
Practice  Act 
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§  486.  DEFENDANT  TO  BE  DISCHARGED  ON  BAIL 
OR  DEPOSIT.  The  defendant,  at  any  time  before  execu- 
tion, must  be  discharged  from  the  arrest,  either  upon  giving 
bail  or  upon  depositing  the  amount  mentioned  in  the  order 
of  arrest. 

Hlatorj-t  Enacted  March  11,  1872,  re-enactment  of  6  80  of 
Practice  Act.  ' 

§487.  BAIL,  HOW  GIVEN.  The  defendant  may  give 
bail  by  causing  a  written  undertaking  to  be  executed  by 
two  or  more  sufficient  sureties,  to  the  effect  that  they  are 
bound  in  the  amount  mentioned  in  the  order  of  arrest,  that 
the  defendant  will  at  all  times  render  himself  amenable 
to  the  process  of  the  court,  during  the  pendency  of  the 
action,  and  to  such  as  may  be  issued  to  enforce  the  judg- 
ment therein,  or  that  they  will  pay  to  the  plaintiff  the 
amount  of  any  judgment  which  may  be  recovered  in  the 
action. 

Hlatoryt  Enacted  March  11,  1872,  substantial  re-enactment 
of  i  81  of  Practice  Act. 

$488.  SURRENDER  OF  DEFENDANT.  At  any  time 
before  judgment,  or  within  ten  days  thereafter,  the  bail 
may  surrender  the  defendant  in  their  exoneration;  or  he 
may  surrender  himself  to  the  sheriff  of  the  county  where  he 
was  arrested. 

Hljitoryt  Enacted  March  11,  1872,  re-enactment  of  9  82  of 
Practice  Act. 

§489.  SAME.  [HOW  EFFECTED.]  For  the  purpose 
of  surrendering  the  defendant,  the  bail,  at  any  time  or  place 
before  they  are  finally  charged,  may  themselves  arrest,  or, 
by  a  written  authority  indorsed  on  a  certified  copy  of  the 
undertaking,  may  empower  the  sheriff  to  do  so.  Upon  the 
arrest  of  defendant  by  the  sheriff,  or  upon  his  delivery  to 
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the  sheriff  by  the  bail,  or  upon  his  own  surrender,  the  bail 
are  exonerated,  if  such  arrest,  delivery,  or  surrender  take 
place  before  the  expiration  of  ten  days  after  judgment;  but 
if  such  arrest,  delivery,  or  surrender  be  not  made  within  ten 
days  after  judgment,  the  bail  are  finally  charged  on  their 
undertaking,  and  bound  to  pay  the  amount  of  the  judgment 
within  ten  days  thereafter. 

HlMtoryt  Enacted  March  11,  1872,  re-enactment  of  §  S3  of 
Practice  Act. 

§490.    BAIL,  HOW  PROCEEDED  AGAINST.    If    the 

bail  neglect  or  refuse  to  pay  the  judgment  within  ten  days 
after  they  are  finally  charged,  an  action  may  be  commenced 
against  such  bail  for  the  amount  of  the  original  judgment. 

Hlntoryt  Enactment  March  11,  1872,  re-enactment  of  S  84  of 
Practice  Act,   as  amended   1854. 

§491.  BAIL,  HOW  EXONERATED.  The  bail  are  ex- 
onerated by  thcL  death  of  the  defendant  or  his  imprisonment 
in  a  state  prison,  or  by  his  legal  discharge  from  the  obliga- 
tion to  render  himself  amenable  to  the  process. 

History:  Enacted  March  11,  1872,  re-enactment  of  S  85  of 
Practice  Act. 

§492.  DELIVERY  OF  UNDERTAKING  TO  PLAIN- 
TIFF,  AND  ITS  ACCEPTANCE  OR  REJECTION  BY 
HIM.  Within  the  time  limited  for  that  purpose,  the  sheriff 
must  file  the  order  of  arrest  in  the  office  of  the  clerk  of  the 
court  in  which  the  action  is  pending,  with  his  return  in- 
dorsed thereon,  together  with  a  copy  of  the  undertaking  of 
the  bail.  The  original  undertaking  he  must  retain  in  his 
possession  until  filed,  as  herein  provided.  The  plaintiff, 
within  ten  days  thereafter,  may  serve  upon  the  sheriff  a 
notice  that  he  does  not  accept  the  bail,  or  he  is  deemed 
to  have  accepted  them,  and  the  sheriff  is  exonerated  from 
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liability.     If  no  notice  be  served  within  ten  days,  the  orig- 
inal undertaking  must  be  filed  with  the  clerk  of  the  court. 

Hlstoryi      Enacted   March    11.    1S72,    re-enactment    of    S  ^6    of 
Practice  Act. 


§493.  NOTICE  OF  JUSTIFICATION.  NEW  UN- 
DERTAKING, IF  OTHER  BAIL.  Within  five  days  after 
the  receipt  of  notice,  the  sheriflF  or  defendant  may  give  to 
the  plaintiff  or  his  attorney  notice  of  the  justification  of  the 
same,  or  other  bail  (specifying  the  places  of  residence  and 
occupations  of  the  latter),  before  a  judge  of  the  court  or 
county  clerk,  at  a  specified  time  and  place;  the  time  to 
be  not  less  than  five  nor  more  than  ten  days  thereafter, 
except  by  consent  of  parties.  In  case  other  bail  be  given, 
there  must  be  a  new  undertaking. 

Hl«toi7>  Enacted  March  11<  1872«  re-enactment  of  S  87  of 
Practice  Act;  amended  March  9,  1880,  Code  Amdts.  1880  (C.  C. 
P.  pt),  p.  S. 

§494.  QUALIFICATION  OF  BAIL.  The  qualifications 
of  bail  are  as  follows: 

1.  Each  of  them  must  be  a  resident  and  householder,  or 
freehplder,  within  the  state. 

2.  Each  must  be  worth  the  amount  specified  in  the  order 
of  the  arrest,  or  the  amount  to  which  the  order  is  reduced, 
as  provided  in  this  chapter,  over  and  above  all  his  debts 
and  liabilities,  exclusive  of  property  exempt  from  execution; 
but  the  judge  or  county  clerk,  on  justification,  may  allow 
more  than  two  sureties  to  justify  severally,  in  amounts  less 
than  that  expressed  in  the  order,  if  the  whole  justification 
be  equivalent  to  that  of  two  sufficient  bail. 

HIatoryt  Enacted  March  11,  1872,  re-enactment  of  §  88  of 
Practice  Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p. 
306. 
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§  495.  JUSTIFICATION  OF  BAIL.  For  the  purpose  of 
justification,  each  of  the  bail  must  attend  before  the  judge 
or  county  clerk,  at  the  time  and  place  mentioned  in  the 
notice,  and  may  be  examined  on  oath  on  the  part  of  the 
plaintiff,  touching  his  sufficiency,  in  such  manner  as  the 
judge  or  clerk,  in  his  discretion,  may  think  proper.  The 
examination  must  be  reduced  to  writing,  and  subscribed  by 
the  bail,  if  required  by  the  plaintiff. 

HIstom  Enacted  March  11,  1872,  re-enactment  of  1 89  of 
Practice  Act. 

§496.  ALLOWANCE  OF  BAIL.  If  the  judge  or  clerk 
find  the  bail  sufficient,  he  must  annex  the  examination  to 
the  undertaking,  indorse  his  allowance  thereon,  and  cause 
them  to  be  filed,  and  the  sheriff  is  thereupon  exonerated 
from  liability. 

Historys  Enacted  March  11,  1872,  re-enactment  of  1 90  of 
Practice  Act 

§497.    DEPOSIT  OF  MONEY  WITH  SHERIFF.    The 

defendant  may,  at  the  time  of  his  arrest,  instead  of  giving 
bail  deposit  with  the  sheriff  the  amount  mentioned  in  the 
order.  In  case  the  amount  of  the  bail  be  reduced,  as  pro- 
vided in  this  chapter,  the  defendant  may  deposit  such  amount 
instead  of  giving  bail.  In  either  case  the  sheriff  must  give 
the  defendant  a  certificate  of  the  deposit  made,  and  the 
defendant  must  be  discharged  from  custody. 

Hlatoryi  Enacted  March  11,  1872,  re-enactment  of  1 91  of 
Practice  Act. 

§498.  PAYMENT  OF  MONEY  INTO  COURT  BY 
SHERIFF.  The  sheriff  must,  immediately  after  the  deposit, 
pay  the  same  into  court,  and  take  from  the  clerk  receiving 
the  same  two  certificates  of  such  payment,  the  one  of  which 
he  shall  deliver  to  the  plaintiff's  attorney,  and  the  other  to 
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the  defendant.  For  any  default  in  making^  such  payment, 
the  same  proceedings  may  be  had  on  the  official  bond  of 
the  sheriff,  to  collect  the  sum  deposited,  as  in  other  cases 
of  delinquency. 

Hlfltoryt      Enacted   March    11,    1872,    re-enactment   of    8  92    of 
Practice  Act, 

§499.    SUBSTITUTING     BAIL     FOR     DEPOSIT.    If 

money  is  deposited,  as  provided  in  the  two  last  sections, 
bail  may  be  given  and  may  justify  upon  notice,  at  any 
time  before  judgment;  and  on  the.  filing  of  the  undertaking 
and  justification  with  the  clerk,  the  money  deposited  must 
be  refunded  to  the  defendant. 

History t      Enacted   March    11,    1872,    re-enactment   of    8  93    of 
Practice  Act. 


§500.  MONEY  DEPOSITED,  HOW  APPLIED  OR 
DISPOSED  OF.  Where  money  has  been  deposited,  if  it 
remain  on  deposit  at  the  time  of  the  recovery  of  a  judgment 
in  favor  of  the  plaintiff,  the  clerk  must,  under  the  direction 
of  the  court,  apply  the  same  in  satisfaction  thereof;  and 
after  satisfying  the  judgment,  refund  the  surplus,  if  any,  to 
the  defendant.  If  the  judgment  is  in  favor  of  the  defend- 
ant, the  clerk  must,  under  like  direction  of  the  court,  refund 
to   him  the  v/hole  sum  deposited  and  remaining  unapplied. 

Hliitoi7<  Enacted  March  11,  1872,  re-enactment  of  S  9i  of 
Practice  Act, 

§  501.  SHERIFF,  WHEN  LIABLE  AS  BAIL,  AND  HIS 
DISCHARGE  FROM  LIABILITY.  If,  after  being  arrested, 
the  defendant  escape  or  is  rescued,  the  sheriff  is  liable  as 
bail;  but  he  may  discharge  himself  from  such  liability  by  the 
giving  bail  at  any  time  before  judgment. 

Hlstoryt  Enacted  March  11,  1872,  substantial  re-enactment 
of  f  95  of  Practice  Act. 

221 


§§502-504  CODE  OP  CIVIL  PROCEDURE.    [Pt.II,Tit.VlI. 

§502.  PROCEEDINGS  ON  JUDGMENT  AGAINST 
SHERIFF.  If  a  judgment  is  recovered  against  the  sheriff 
upon  his  liability  as  bail,  and  an  execution  thereon  is  re- 
turned unsatisfied  in  whole  or  in  part,  the  same  proceed- 
ings may  be  had  on  his  official  bond,  for  the  recovery  of 
the  whole  or  any  deficiency,  as  in  other  cases  of  delin- 
quency. 

HIJitoryt  Enacted  March  11«  1872,  re-enactment  of  1 96  of 
Practice  Act. 

§503.  MOtlON  TO  VACATE  ORDER  OF  ARREST 
OR   REDUCE   BAIL   AFFIDAVITS    ON    MOTION.    A 

defendant  arrested  may,  at  any  time  before  the  trial  of  the 
action,  or  if  there  be  no  trial,  before  the  entry  of  judgment, 
apply  to  the  judge  who  made  the  order,  or  the  court  in  which 
the  action  is  pending,  upon  reasonable  notice,  to  vacate  the 
order  of  arrest  or  to  reduce  the  amount  of  bail.  If  the 
application  be  made  upon  affidavits  on  the  part  of  the  de- 
fendant, but  not  otherwise,  the  plaintiff  may  oppose  the  same 
by  affidavits  or  other  proofs,  in  addition  to  those  on  which 
the  order  of  arrest  was  made. 

HUtoryi  Enacted  March  11.  1872,  re-enactment  of  1 97  of 
Practice  Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p. 
306. 

§  504.  WHEN  THE  ORDER  VACATED  OR  BAIL  RE- 
DUCED.  If,  upon  such  application,  it  appears  that  there 
was  not  sufficient  cause  for  the  arrest,  the  order  must  be 
vacated;  or  if  it  appears  that  the  bail  was  fixed  too  high, 
the  amount  must  be  reduced. 

HUtoi7<  Enacted  March  11,  1872,  substantial  re-enactment  of 
§  98  of  Practice  Act. 
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CHAPTER  II. 

CLAIM  AND  DELIVERY  OP  PERSONAL  PROPERTY. 

9  509.     Delivery  of  personal  property,  when  it  may  be  claimed. 
%  510.     Affidavit   and   Its   requisites. 

9  511.     Requisition  to  sheriff  to  take  and  deliver  the  property. 
9  512.     Security  on  the  part  of  the  plaintiff  and  proceedings  in 

'  serving  the  order. 
9  513.     Exception    to    sureties    and   proceedings    thereon,    or    on 

failure  to  except. 
9  514.     Defendant,   when   entitled   to   redelivery. 
9  515.     Justification  of  defendant's  sureties. 
9  516.     Qualiflcation   of  sureties. 
9  517.     Property,  how  taken,  when  concealed  in  building  or  in- 

closure. 
9  518.     Property,    how    kept. 
9  519,     Claim  of  property  by  third  person. 
9  520.     Notice  and  affidavit,  when  and. where  to  be  filed. 
9  521.     Protection  of  plaintiff  in  possession  of  property. 

§509.  DELIVERY  OF  PERSONAL  PROPERTY, 
WHEN  IT  MAY  BE  CLAIMED.  The  plaintiff  in  an  action 
to  recover  the  possession  of  personal  property  may,  at  the 
time  of  issuing  the  summons,  or  at  any  time  before  answer, 
claim  the  delivery  of  such  property  to  him  as  provided  in 
this  chapter. 

Hlstorrs  Enacted  March  11,  1872,  re-enactment  of  §  99  of 
Practice  Act. 

§  510.  AFFIDAVIT  AND  ITS  REQUISITES.  Where  a 
delivery  is  claimed,  an  affidavit  must  be  made  by  the  plain- 
tiff, or  by  some  one  in  his  behalf,  showing: 

1.  That  the  plaintiff  is  the  owner  of  the  property  claimed 
(particularly  describing  it),  or  is  entitled  to  the  possession 
thereof; 

2.  That  the  property  is  wrongfully  detained  by  the  de- 
fendant ; 
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defendant.  If  a  return  of  the  property  be  not  so  required 
within  five  days  after  the  taking  and  service  of  notice  to  the 
defendant,  it  must  be  delivered  to  the  plaintiff,  except  as 
provided  in  section  five  huAdred  and  nineteen. 

Hlntoryt     Enacted   March    11,    1872,   re-enactment  of   9  104   of 
Practice  Act. 


§515.  JUSTIFICATION  OF  DEFENDANTS  SURE- 
TIES. The  defendant's  sureties,  upon  notice  to  the  plain- 
tiff of  not  less  than  two  or  more  than  five  days,  must 
justify  before  a  judge  or  county  clerk,  in  the  same  manner 
as  upon  bail  on  arrest;  and  upon  such  justification  the 
sheriff  must  deliver  the  property  to  the  defendant.  The 
sheriff  is  responsible  for  the  defendant's  sureties  until  they 
justify,  or  until  the  justification  is  completed  or  waived, 
and  may  retain  the  property  until  that  time.  If  they,  or 
others  in  their  place,  fail  to  justify  at  the  time  and  place 
appointed,  he  must  deliver  the  property  to  the  plaintiff. 

HlNtoryc  Enacted  March  11,  1872.  re-enactment  of  8  105  of 
Practice  Act. 


§516.  QUALIFICATION  OF  SURETIES.  The  qualifi- 
cation of  sureties  must  be  such  as  are  prescribed  by  this 
code,  in  respect  to  bail  upon  an  order  of  arrest. 

Hlator^'i  Enacted  March  11,  1872,  re-enactment  of  S  106  of 
Practice  Act 


§517.  PROPERTY,  HOW  TAKEN,  WHEN  CON- 
CEALED  IN  BUILDING  OR  INCLOSURE.  If  the  prop> 
erty,  or  any  part  thereof,  be  concealed  in  a  building^  or  in- 
closure,  the  sheriff  must  publicly  demand  its  delivery.  If 
it  be  not  delivered,  he  must  cause  the  building  or  inclosure 
to  be  broken  open,  and  take  the  property  into  his  posses- 
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sion ;  and,  if  necessary,  hfe  may  call  tp  his  aid  the  po.wer  of 
his  county. 

HIatoryx  Enacted  March  11,  1872,  re-enactment  of  S  107  of 
Practice  Act. 

§  518.  PROPERTY,  HOW  KEPT.  When  the  sheriff  has 
taken  property,  as  in  this  chapter  provided,  he  must  keep 
it  in  a  secure  place,  and  deliver  it  to  the  party  entitled  there- 
to, upon  receiving  his  fees  for  taking  and  his  necessary  ex- 
penses  for  keeping  the   same. 

matoryi  Enacted  March  11,  1872,  re-enactment  of  5  108  of 
Practice  Act. 

§  519.  CLAIM  OF  PROPERTY  BY  THIRD  PERSON. 

If  the  property  taken  be  claimed  by  any  other  person  than 
the  defendant  or  his  agent,  and  such  person  make  affidavit 
of  his  title  thereto,  or  right  to  the  possession  thereof,  stating 
the  grounds  ot  such  title  or  right,  and  serve  the  same  upon 
the  sheriff,  the  sheriff  is  not  bound  to  keep  the  property  or 
deliver  it  to  the  plaintiff,  unless  the  plaintiff,  on  demand 
of  him  or  his  agent,  indemnify  the  sheriff  against  such  claim, 
by  an  undertaking  by  two  sufficient  sureties;  and  no  claim 
to  cuch  prQperty  by  any  other  person  than  the  defendant  or 
his  agent  is  valid  against  the  sheriff  unless  so  made. 

HlatoiTx  Enacted  March  11,  1872,  founded  upon  §  109  of 
Practice  Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  136,  act  held  unconstitutional,  see 
history,  9  5  ante. 

§520.  NOTICE  AND  AFFIDAVIT,  WHEN  AND 
WHERE  TO  BE  FILED.  The  sheriff  must  file  the  notice, 
undertaking,  and  affidavit,  with  his  proceedings  thereon,  with 
the  clerk  of  the  court  in  which  the  action  is  pending,  within 
twenty  days  after  taking  the  property  mentioned  therein. 

Htetoryt  Enacted  March  11,  1872,  re-enactment  of  8  HO  of 
Practice  Act  as  amended  in  1854. 
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§  521.  PROTECTION  OF  PLAINTIFF  IN  POSSES- 
SION OF  PROPERTY.  After  the  property  has  been  de- 
livered to  the  plaintiff  as  in  this  chapter  provided,  the  court 
shall,  by  appropriate  order,  protect  the  plaintiff  in  the  pos- 
session of  said  property  until  the  final  determination  of  the 
action. 

HUtory-t  Enactment  of  March  11,  1872,  groverned  action  on 
undertaklnff;  repealed  March  24,  1874,  Code  Amdts.  1878-4.  p. 
306.  Present  section  enacted  June  10,  1913,  Stats  and  Amdts. 
1913,  p.  655.     Ib  effect  August  10,  1913. 
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CHAPTER  III. 

INJUNCTION. 

i  525.     Injunction,  what  It  is  and  who  majr  grrant  it. 

i  526.     When  It  may  be  grranted. 

i  526a.  Action  against  officer.     Restraining'  Illegal   expenditure. 

i  527.     At  what  time  It  may  be  granted,  and  what  is  required 

to  obtain  it.     [Notice.] 
I  528.     Injunction   after  answer, 
i  529.     Security  upon  injunction. 

i  530.     Injunction  against  use  of  water,  denied  on  giving  bond. 
9  531.     Injunction   to  suspend  business   of,  a  corporation,   how 

and  by  whom  granted, 
i  532.     Motion  to  vacate  or  modify  injunction. 
I  533.     When  to  be  vacated  or  modified. 


§  525.  INJUNCTION,  WHAT  IT  IS  AND  WHO  MAY 
GRANT  IT.  An  injunction  is  a  writ  or  order  requiring  a 
person  to  refrain  fom  a  particular  act.  It  may  be  granted 
by  the  court  in  which  the  action  is  brought,  or  by  a  judge 
thereof;  and  when  granted  by  a  judge,  it  may  be  enforced 
as  an  order  of  the  court. 

History t  Enacted  March  11«  1872,  re-enactment  of  S  111  of 
Practice  Act;  amended  March  9,  1880,  Code  Amdts.  1880  (C.  C. 
P.  pt.),  p.  3;  by  Code  Commission,  Act  March  8,  1901,  Stats. 
and  Amdts.  1900-1,  p.  136;  act  held  unconstitutional,  see  his- 
tory, Kerr's  Cyc.  C.  C.  5  4;  amended  March  16,  1907,  Stats,  and 
Amdts.  1907,  p.  340,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  441. 

§526.  WHEN  IT  MAY  BE  GRANTED.  An  injunction 
may  be  granted  in  the  following  cases: 

1.  When  it  appears  by  the  complaint  that  the  plaintiff  is 
entitled  to  the  relief  demanded,  and  such  relief,  or  any  part 
thereof,  consists  in  restraining  the  commission  or  contin- 
uance of  the  act  complained  of,  either  for  a  limited  period 
or  perpetually; 
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2.  When  it  appears  by  the  complaint  or  affidavits  that  the 
commission  or  continuance  of  some  act  during  the  litigation 
would  produce  waste,  or  great  or  irreparable  injury,  to  a 
party  to  the  action; 

3.  When  it  appears,  during  the  litigation,  that  a  party  to 
the  action  is  doing,  or  threatens,  or  is  about  to  do,  or  is 
procuring  or  suffering  to  be  done,  some  act  in  violation 
of  the  rights  of  another  party  to  the  action  respecting  the 
subject  of  the  action,  and  tending  to  render  the  judgment 
ineffectual; 

4.  Wheji  pecuniary  compensation  would  not  afford  ade- 
quate relief; 

5.  Where  it  would  be  extremely  difficult  to  ascertain  the 
amount  of  compensation  which  would  afford  adequate 
relief; 

6.  Where  the  restrain  is  necessary  to  prevent  a  multi- 
plicity of  judicial  proceedings; 

7.  Where  the  obligation  arises  from  a  trust. 

[When  cannot  be  granted.]  An  injunction  cannot  be 
granted: 

1.  To  stay  a  judicial  proceeding  pending  at  the  commence- 
ment of  the  action  in  which  the  injunction  is  demanded,  un- 
less such  restraint  is  necessary  to  prevent  a  multiplicity  of 
such  proceedings; 

2.  To  stay  proceedings  in  a  court  of  the  United  States; 

3.  To  stay  proceedings  in  another  state  upon  a  judgment 
of  a  court  of  that  state; 

.  4.  To  prevent  the  execution  of  a  public  statute  by  officers 
of  the  law  for  the  public  benefit; 

5.  To  prevent  the  breach  of  a  contract,  the  performance 
of  which  would  not  be  specifically  enforced; 

6.  To  prevent  the  exercise  of  a  public  or  private  office,  in 
a  lawful  manner,  by  the  person  in  possession; 
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7.  To  prevent  a  legislative  act  by  a  municipal  corporation. 

HUtoryx  Enacted  Afarch  11,  1872.  substantial  re-enactment 
of  9  112  of  Practice  Act;  amended  by  Code  CommlssJon,  Act 
March  8.  1901,  Stats,  and  Amdts.  1900-1,  p.  136,  act  held  un- 
constitutional, sec  history,  Kerr's  Cyc.  C.  C.  §  4;  amended 
March  16.  1907,  Stats,  and  Amdts.  1907,  p.  341,  Kerr's  Stats. 
and  Amdts.  1906-7,  p.  441. 

§526a.  ACTION  AGAINST  OFFICER.  RESTRAIN- 
ING ILLEGAL  EXPENDITURE.  An  action  to  obtain  a 
judgment,  restraining  and  preventing  any  illegal  expenditure 
of,  waste  of,  or  injury  to,  the  estate,  funds,  or  other  property 
of  a  county,  town,  or  city  and  county  of  the  state,  may  be 
maintained  against  any  officer  thereof,  or  any  agent,  or 
other  person,  acting  in  its  behalf,  either  by  a  citizen  resi- 
dent therein,  or  by  a  corporation,  who  is  assessed  for  and 
is  liable  to  pay,  or,  within  one  year  before  the  commence- 
ment of  the  action,  has  paid,  a  tax  therein.  This  section 
does  not  affect  any  right  of  action  in  favor  of  a  county, 
city,  town,  or  city  and  county,  or  any  public  officer;  pro- 
vided, that  no  injunction  shall  be  granted  restraining  the 
offering  for  sale,  sale,  or  issuance  of  any  municipal  bonds  for 
public  improvements  or  public  utilities. 

Hlstorrt  Enacted  March  20,  1909,  Stats,  and  Amdts.  1009, 
p.  578;  amended  February  27,  1911,  Stats,  and  Amdts.  1911,  p. 
87. 


8  527.    AT  WHAT  TIME  MAY  BE  GRANTED,  AND 
WHAT   IS   REQUIRED   TO    OBTAIN    IT.     [NOTICE.] 

An  injunction  may  be  granted  at  any  time  before  judgment 
upon  a  verified  complaint,  or  upon  affidavits  if  the  complaint 
in  the  one  case,  or  the  affidavits  in  the  other,  show  satis- 
factorily that  sufficient  grounds  exist  therefor.  A  copy  of  the 
complaint  or  of  the  affidavits,  upon  which  the  injunction  was 
granted,  must,  if  not  previously  served,  be  served  therewith. 
No  preliminary  injunction   shall  be  granted  without  notice 
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to  the  opposite  party;  nor  shall  any  temporary  restraining^ 
order  be  granted  without  notice  to  the  opposite  party,  un- 
less it  shall  appear  from  facts  shown 'by  affidavit  or  by  the 
verified  complaint  that  great  or  irreparable  injury  would 
result  to  the  applicant  before  the  matter  can  be  heard  on 
notice.  In  case  a  temporary  restraining  order  shall  be  granted 
without  notice,  in  the  contingency  above  specified,  the  mat- 
ter shall  be  made  returnable  on  an  order  requiring  cause  to 
be  shown  why  the  injunction  should  not  be  granted,  on  the 
earliest  day  that  the  business  of  the  court  will  admit  of,  but 
not  later  than  ten  days  from  the  date  of  such  order. 

[Party  obtaining  order  must  be  ready.]  When  the  matter 
first  comes  up  for  hearing  the  party  who  obtained  the  tem- 
porary restraining  order  must  be  ready  to  proceed  and  must 
have  served  upon  the  opposite  party  at  least  two  days  prior 
to  such  hearing,  a  copy  of  the  complaint  and  of  all  affidavits 
to  be  used  in  such  application  and  a  copy  of  his  points  and 
authorities  in  support  of  such  application;  if  he  be  not  ready, 
or  if  he  shall  fail  to  serve  a  copy  of  his  complaint,  affidavits 
and  points  and  authorities  as  herein  required,  the  court  shall 
dissolve  the  temporary  restraining  order. 

[Defendant  entitled  to  continuance.]  The  defendant,  hovr- 
ever,  shall  be  entitled,  as  of  course,  to  one  continuance  for  a 
reasonable  period,  if  he  desire  it,  to  enable  him  to  meet  the 
application  for  the  preliminary  injunction.  The  defendant 
may,  in  response  to  such  order  to  show  cause,  present  affi- 
davits relating  to  the  granting  of  the  preliminary  injunction, 
and  if  such  affidavits  are  served  on  the  applicant  at  least  two 
days  prior  to  the  hearing,  the  applicant  shall  not  be  entitled 
to  any  continuance  on  account  thereof. 

[Precedence.]  On  the  day  upon  which  such  order  is  made 
returnable,  such  hearing  shall  take  precedence  of  all  other 
matters  on  the  calendar  of  said  day,  except  other  matters  of 
the  same  character,  and  matters  to  which  special  precedence 
may  be  given  by  law.     When  the  cause  is  at  issue  it  shall 
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be  set  for  trial  at  the  earliest  possible  date  and  shall  take 
precedence  of  all  other  cases,  except  older  matters  of  the 
same  character,  and  matters  to  which  special  precedence  may 
be  ^ven  by  law. 

HlMtoryi  Enacted  March  11,  1872;  amended  by  Code  CommiH- 
slon.  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  187,  held 
unconstitutional,  see  Kerr's  Cyc  C.  C.  I  4;  amended  March  16, 
1907.  Stats,  and  Amdts.  1907,  p.  341,  Kerr's  Stats,  and  Amdts: 
1906-7,  p.  441;  February  15,  1911,  Stats,  and  Amdts.  1911,  p.  59. 

§  528.  INJUNCTION  AFTER  ANSWER.  An  injunction 
cannot  be  allowed  after  the  defendant  has  answered,  unless 
upon  notice,  or  upon  an  order  to  show  cause;  but  in  such 
case  the  defendant  may  be  restrained  until  the  decision  of  the 
court  or  judge  granting  or  refusing  the  injunction. 

IIIstor>-i  Enacted  March  11,  1872,  re-enactment  of  9  114  of 
Practice  Act 


§529.  SECURITY  UPON  INJUNCTION.  On  granting 
an  injunction,  the  court  or  judge  must  require,  except  when 
it  is  granted  on  the  application  of  the  people  of  the  state, 
a  county,  or  a  municipal  corporation,  or  a  wife  against  her 
husband,  a  written  undertaking  on  the  part  of  the  applicant, 
■with  sufficient  sureties,  to  the  effect  that  he  will  pay  to  the 
party  enjoined  such  damages,  not  exceeding  an  amount  to  be 
specified,  as  such  party  may  sustain  by  reason  of  the  injunc- 
tion, if  the  court  finally  decides  that  the  ap\)licant  was  not 
entitled  thereto. 

[Exception  to  sureties-^Effect  of  failure  to  justify.]  Within 
five  days  after  the  service  of  the  injunction,  the  person  en- 
joined may  except  to  the  sufficiency  of  the  sureties,  and  un- 
less within  five  days  thereafter,  upon  notice  of  not  less  than 
two  days  to  the  person  enjoined,  such  sureties,  or  others  in 
their  place,  justify  before  a  judge  of  the  court  or  county 
clerk  at  a  time  and  place  designated  in  such  notice,  the  order 
granting  the  injunction  must  be  dissolved. 
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Hlatorrt  Enacted  March  11,  1872,  re-enactment  of  S  115  of 
Practice  Act;  amended  March  30,  1874,  Code  Amdts.  1873-4,  p. 
405;  April  15,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  62;  by 
Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.  137,  act  held  unconstitutional,  see  history,  Kerr's  Cyc.  C.  C- 
§  4;  amended  March  16,  1907,  Stats,  and  Amdts.  1907,  p.  342. 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  442. 


§  530.  INJUNCTION  AGAINST  USE  OF  WATER.  DE- 
NIED  ON  GIVING  BOND,  WHEN.  In  all  actions  which 
may  be  hereafter  brought  when  an  injunction  or  restraining 
order  may  be  applied  for  to  prevent  the  diversion,  diminution 
or  increase  of  the  flow  of  water  in  its  natural  channels,  to  the 
ordinary  flow  of  which  the  plaintiff  claims  to  be  entitled,  the 
court  shall  first  require  due  notice  of  the  application  to  be 
served  upon  the  defendant,  unless  it  shall  appear  from  the 
verified  complaint  or  affidavits  upon  which  the  application 
therefor  is  made,  that,  within  ten  days  prior  to  the  time  of 
such  application,  the  plaintiff  has  been  in  the  peaceable  pos- 
session of  the  flow  of  such  water,  and  that,  within  such  time, 
said  plaintiff  has  been  deprived  of  the  flow  thereof  by  the 
wrongful  diversion  of  such  flow  by  the  defendant,  or  that 
the  plaintiff,  at  the  time  of  such  application,  is,  and  for  ten 
days  prior  thereto,  has  been,  in  possession  of  the  flow  of  said 
water,  and  that  the  defendant  threatens  to  divert  the  flow 
of  such  water;  and  if  such  notice  of  such  application  be  given 
and  upon  the  hearing  thereof,  it  be  made  to  appear  to  the 
court  that  plaintiff  is  entitled  to  the  injunction,  but  that  the 
issuance  thereof  pending  the  litigation  will  entail  great  dam- 
age upon  defendant,  and  that  plaintiff  will  not  be  greatly 
damaged  by  the  acts  complained  of  pending  the  litigation, 
and  can  be  fully  compensated  for  such  damage  as  he  may 
suffer,  the  court  may  refuse  the  injunction  upon  the  defend- 
ant giving  a  bond  such  as  is  provided  for  in  section  five  hun- 
dred and  thirty-two;  and  upon  the  trial  the  same  proceedings 
shall  be  had,  and  with  the  same  effect  as  in  said  section  pro- 
vided. 
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Hlatoryi  Enacted  March  11,  1872;  amended  March  24,  1887, 
St&ts.  and  Amdta.  1886-7,  p.  240;  by  Code  Commission,  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  137,  held  unconstitu- 
tional, see  Kerr's  Cyc.  C.  C.  5  4;  March  16,  1,907,  Stats,  and 
Amdts.  1907,  p.  342,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  442; 
May  1,  1911,  Stats,  and  Amdts.  1911,  p.  1421. 

§  531.  INJUNCTION  TO  SUSPEND  BUSINESS  OF  A 
CORPORATION,   HOW   AND   BY   WHOM  GRANTED. 

An  injunction  to  suspend  the  general  and  ordinary  business 
of  a  corporation  cannot  be  granted  without  due  notice  of 
the  application  therefor  to  the  proper  officers  or  managing 
agent  of  the  corporation,  except  when  the  people  of  this  stale 
are  a  party  to  the  proceeding. 

Hlatoryt  Enacted  March  11,  1872,  substantial  re-enactment 
of  §  117  of  Practice  Act;  amended  by  Code  Commission,  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  138,  act  held  un- 
constitutional, see  history,  Kerr's  Cyc.  C.  C.  §  4;  amended 
March  16,  1907,  Stats,  and  Amdts.  1907,  p.  ^42,  Kerr's  Stats,  and 
Amdts.    1906-7,   p.    44.^. 


§  532.  MOTION  TO  VACATE  OR  MODIFY  INJUNC- 
TION. If  an  injunction  is  granted  without  notice  to  the  per- 
son enjoined,  he  may  apply,  upon  reasonable  notice  to  the 
judge  who  granted  the  injunction,  or  to  the  court  in  which 
the  action  was  brought,  to  dissolve  or  modify  the  same.  The 
application  may  be  made  upon  the  complaint  or  the  affidavit 
on  which  the  injunction  was  granted,  or  upon  affidavit  on 
the  part  of  the  person  enjoined,  with  or  without  the  answer. 

[Hearing  upon  affidavit,  when.]  If  the  application  is  made 
upon  affidavits  on  the  part  of  the  person  enjoined,  but  not 
otherwise,  the  person  against  whom  the  application  is  made 
may  oppose  the  same  by  affidavits  or  other  evidence  in  ad- 
dition to  that  on  which  the  injunction  was  granted. 

[Injunction,  etc.,  regarding  diversion,  etc.,  of  water — Bond 
for  damages.]  In  all  actions  pending,  or  which  may  hereafter 
be  brought,  wherein  an  injunction  or  restraining  order  has 
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been  or  may  be  granted  or  applied  for,  to  prevent  the  diver- 
sion, pending  the  litigation,  of  water  used,  or  to  be  used, 
for  irrigation  or  domestic  purposes  only,  if  it  be  made  to 
appear  to  the  court  that  great  damage  will  be  suffered  by 
the  person  enjoined,  in  case  the  injunction  is  continued,  and 
that  the  person  in  whose  behalf  it  issued  can  be  fully  com- 
pensated for  any  damages  he  may  suffer  by  reason  of  the 
continuance  of  the  acts  enjoined  during  the  pendency  of  the 
litigation,  the  court  in  its  discretion,  may  dissolve  or  modify 
the  injunction,  upon  the  person  enjoined  giving  a  bond  with 
sureties  to  be  approved  by  the  judge,  and  in  such  amount  as 
may  be  fixed  by  the  court  or  judge,  conditioned  that  such 
enjoined  person  will  pay  all  damages  which  the  person  in 
whose  behalf  the  injunction  issued  may  suffer  by  reason  of 
the  continuance,  during  the  litigation,  of  the  acts  complained 
of. 

[Damages  to  be  ascertained  on  trial — ^Judgment — Suit  on 
bond.]  Upon  the  trial  the  amount  of  such  damages  must  be 
ascertained,  and  in  case  judgment  is  rendered  for  the  person 
in  whose  behalf  the  injunction  was  granted,  the  amount  fixed 
as  such  damages  must  be  included  in  the  judgment,  together 
with  reasonable  attorney's  fees.  In  any  suit  brought  on  the 
bond,  the  amount  of  such  damages  as  fixed  in  said  judgment 
is  conclusive  on  the  sureties. 

Hlatorri  Enacted  March  11,  1872,  re-enactment  of  S  US  of 
Practice  Act;  amended  March  24,  1887,  Stats,  and  Amdta.  1886-7, 
p.  241;  by  Code  Commission.  Act  March  8,  1901,  Stats,  and 
Amdts.,  1900-1.  p.  138,  act  held  unconstitutional,  see  history, 
Kerr's  Cyc.  C.  C.  S  4;  amended  March  16,  1907,  Stats,  and 
Amdts.  1907,  p.  342,  Kerr's  Stats,  and  Amdts.  1906-7,  p.   443. 

§  533.    WHEN  TO  BE  VACATED  OR  MODIFIED.    If 

upon  such  application  it  satisfactorily  appear  that  there  is  not 
suf)icient  ground  for  the  injunction,  it  must  be  dissolved; 
or  if  it  satisfactorily  appear  that  the  extent  of  the  injunction 
is  too  great,  it  must  be  modified. 

HUtoryt  Enacted  March  11,  1872,  re-enactment  of  (119  of 
Practice  Act. 
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CHAPTER  IV. 

ATTACHMENT. 

S  537.     Attachment,  when  and  In  what  cases  may  issue. 

f  53S.    Affidavit  for  attachment,  what  to  contain. 

S  539.     Undertakibs  on  attachment. 

9  540. '  Writ,  to  whom  directed  and  what  to  state. 

f  541.     Shares  of  stock  and  debts  due  defendant,  how  attached 
and  disposed  of. 

f  542.     How   real   and  personal  property  shall   be   attached. 

8  542a.  Attachment  of  real  property.    Duration  of  Hen.    How  re- 
newed. 

8  543.     Attorney  to  slve  written  instructions  to  sheriff  what  to 

attach. 

9  544.     Garnishment,  when  garnishee  liable  to  plaintiff. 

8  5i6.     Citation  to  srarnlshee  to  appear  before  a  court  or  Judffe. 

9  546.     Inventory,  how  made.    Party  refusing:  to  grive  memoran- 

dum may  be  compelled  to  pay  costs. 

8  547.     Perishable  property,   how  sold:     Accounts   without  suit 
to  be  collected. 

8  648.     Property  attached  may  be  sold  as  under  execution,  if 

the  Interest  of  the  parties  require. 
8  549.     When  property  claimed  by  a  third  party,  how  tried. 
8  550.     If  plaintiff  obtains  Judgrment,  how  'satisfied. 
8  551.     When  there  remains  a  balance  due,  how  collected. 
8  552.     When  suits  may  be  commenced  on  the  undertaking:. 
8  553.     If  defendant  recover  Judgrment,   what  the  sheriff  is  to 

delivec 
8  554.     Proceedings  to  release  attachment,  before  whom  taken. 

8  555.     Attachment,  in  what  cases  it  may  be  released  and  upon 

what  terms.  v 

9  (56.     When  a  motion  to  dischargre  attachment  may  be  made, 

and  upon  what  grounds. 
8  557.     When  motion  made  on  affidavit,  it  may  be  opposed  by 

affida\^t. 
8  65S.     When  writ  must  be  discharged. 

8  559.     When  writ  to  be  returned. 

9  560.     Release  of  real  property  from  attachment. 
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§537.  ATTACHMENT,  WHEN  AND  IN  WHAT 
CASES  MAY  ISSUE.  The  plaintiff,  at  the  time  of  issuing 
the  summons,  or  at  any  time  afterward,  may  have  the  prop- 
erty of  the  defendant  attached,  as  security  for  the  satisfaction 
of  any  judgment  that  may  be  recovered,  unless  the  defend- 
ant give  security  to  pay  such  judgment,  as  in  this  chapter 
provided,  in  the  following  cases: 

1.  In  an  action  upon  a  contract,  express  or  implied,  for  the 
direct  payment  of  money,  where  the  contract  is  made,  or  is 
payable  in  this  state,  and  is  not  secured  by  any  mortgage  or 
lien  upon  real  or  personal  property,  or  any  pledge  of  per- 
sonal property,  or,  if  originally  so  secured,  such  security  has, 
without  any  act  of  the  plaintiff,, or  the  person  to  whom  the 
security  was  given,  become  valueless. 

2.  In  an  action  upon  a  contract,  express  or  implied,  against 
a  defendant  not  residing  in  this  state. 

3.  In  an  action  against  a  defendant,  not  residing  in  this 
state,  to  recover  a  sum  of  money  as  damages,  arising  from 
an  injury  to  property  in  this  state,  in  consequence  of  negli- 
gence, fraud,  or  other  wrongful  act. 

History t  Enacted  March  11,  1872,  re-enactment  of  S  120  of 
Practice  Act.  as  amended  1860;  amended  March  24.  1874,  Code 
Amdts.  1873-4,  p.  .306;  March  20,  1905.  Stats,  and  Amdts.  1905, 
p.   433,  by  adding  third  paragraph. 


§  538.  AFFIDAVIT  FOR  ATTACHMENT,  WHAT  TO 
CONTAIN.  The  clerk  of  the  court  must  issue  the  writ  of 
attachment,  upon  receiving  an  affidavit  by  or  on  behalf  of 
plaintiff,  showing: 

1.  That  the  defendant  is  indebted  to  the  plaintiff  (specify- 
ing the  amount  of  such  indebtedness  over  and  above  all  legal 
sets-off  or  counterclaims)  upon  a  contract,  express  or  im- 
plied, for  the  direct  payment  of  money,  and  that  such  con- 
tract was  made  or  is  payable  in  this  state,  and  that  the  pay- 
ment of  the  same  has  not  been  secured  by  any  mortgage 
or  lien  upon  real  or  personal  property,  or  any  pledge  of  per- 
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sonal  property,  or,  if  originally  so  secured,  that  such  secur- 
ity has,  without  any  act  of  the  plaintiff,  or  the  person  to  whom 
the  security  was  given,  become  vahieless;  or, 

2.  That  the  defendant  is  indebted  to  the  plaintiff  (specify- 
ing the  amount  of  such  indebtedness  over  and  above  all  legal 
sets-ofiF  or  counterclaims)  and  that  the  defendant  is  a  non- 
resident of  the  state;  or, 

3.  That  plaintiff's  cause  of  action  against  defendant  is  one 
to  recover  a  sum  of  money  as  damages  (specifying  the 
amount  thereof)  arising  from  an  injury  to  property  in  this 
state  in  consequence  of  the  negligence,  fraud,  or  other  wrong- 
ful act  of  defendant,  and  that  the  defendant  is  a  non-resident 
of  the  state;  and 

4.  That  the  attachment  is  not  sought,  and  the  action  is  not 
prosecuted,  to  hinder,  delay,  or  defraud  any  creditor  of  the 
defendant. 

Hivtoryt  Enacted  March  11,  1872,  re-enactment  of  S  121  of 
Practice  Act  as  amended  in  1860;  amended  March  24.  1874. 
Code  Amdts.  1873-4,  p.  307;  by  Code  Commission,  Act  March  8, 
1901,  Stats,  and  Amdts.  1900-1,  p.  138,  act  held  unconstitutional, 
see  history,  9  5  ante;  amendment  re-enacted  March  20.  1905, 
Stats,  and  Amdts.  1905,  p.  434,  which  amendment  consisted  In 
adding  the  fourth  paragraph. 


§539.  UNDERTAKING  ON  ATTACHMENT.  Before 
issuing  the  writ,  the  clerk  must  require  a  written  undertak- 
ing on  the  part  of  the  plaintiff,  in  the  sum  not  less  than  two 
hundred  dollars  and  not  exceeding  the  amount  claimed  by 
the  plaintiff,  with  sufficient  sureties,  to  the  effect  that  if  the 
defendant  recovers  judgment,  the  plaintiff  will  pay  all  costs 
that  may  be  awarded  to  the  defendant  and  all  damages  which 
he  may  sustain  by  reason  of  the  attachment,  not  exceeding 
the  sum  specified  in  the  undertaking,  and  that  if  the  attach- 
ment is  discharged  on  the  ground  that  the  plaintiff  was  not 
entitled  thereto  under  section  five  hundred  and  thirty-seven, 
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the  plaintiff  will  pay  all  damages  which  the  defendant  may 
have  sustained  by  reason  of  the  attachment,  not  exceeding: 
the  sum  specified  in  the  undertaking. 

[Exception  to  sureties — ^Waiver.]  At  any  time  after  the 
issuing  of  the  attachment,  but  not  later  than  five  days  after 
actual  notice  of  the  levy  thereof,  the  defendant  may  except 
to  the  sufficiency  of  the  sureties.  If  he  fails  to  do  so,  he  is 
deemed  to  have  waived  all  objections  to  them. 

[Justification  of  sureties.]  When  excepted  to,  the  plain- 
tiffs sureties,  upon  notice  to  the  defendant  of  not  less  than 
two  nor  more  than  five  days,  must  justify  before  a  judge  or 
county  clerk  in  the  same  manner  as  upon  bail  on  arrest;  and 
upon  failure  to  justify,  or  if  others  in  their  place  fail  to  jus- 
tify, at  the  time  and  place  appointed,  the  judge  or  clerk  must 
issue  an  order  vacating  the  writ  of  attachment. 

Hlfltoryt  Enacted  March  11,  1872,  re-enactment  of  S  122  of 
Practice  Act  as  amended  in  1860;  amended  March  24,  1874,  Code 
Amdts.  1873-4,  p.  308;  March  80,  1874,  Code  Amdts.  1873-4,  p. 
406;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
190(^-1.  p.  138,  act  held  unconstitutional,  see  history,  Kerr's 
Cyc.  C.  C.  8  4;  amended  March  20,  1907,  Stats,  and  Amdts.  1907, 
p.  708.  Kerr's  Stats,  and  Amdts.  1906-7,  p.  448. 

Notei  Another  8  54{9  was  adopted  at  the  1874  session  of  the 
legislature  (see  Code  Amdts.  1873-4,  p.  308),  but  was  repealed 
by  above  section.     See  Goodwin  v.  Buckley,  54  Cal.  295. 


§540.  WRIT,  TO  WHOM  DIRECTED  AND  WHAT 
TO  STATE.  The  writ  must  be  directed  to  the  sheriff  of  any 
county  in  which  property  of  such  defendant  may  be,  and 
must  require  him  to  attach  and  safely  keep  all  the  property 
of  such  defendant  within  his  county,  not  exempt  from  exe- 
cution,  or  so  much  thereof  as  may  be  sufficient  to  satisfy 
the  plaintiff's  demand,  the  amount  of  which  must  be  stated 
in  conformity  with  the  complaint,  unless  the  defendant  give 
him  security  by  the  undertaking  of  at  least  two  sufficient 
sureties,  in  an  amount  sufficient  to  satisfy  such  demand,  be* 
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sides  cost,  or  in  an  amount  equal  to  the  value  of  the  property 
which  has  been,  or  is  about  to  be,  attached;  in  which  case, 
to  take  such  undertaking.  Several  writs  may  be  issued  at 
the  same  time  to  the  sheriffs  of  different  counties. 

Mkmtorrt     Enacted  March   11,  1872,   re-enactment  of   8  123   of 
Practice  Act  as  amended  in  1860. 


§541.    SHARES  OF  STOCK  AND  DEBTS  DUE  DE- 
F£NDANT»   HOW   ATTACHED   AND   DISPOSED  OF. 

The  rights  or  shares  which  the  defendant  may  have  in  the 
stock  of  any  corporation  or  company,  together  with  the  in- 
terest and  profit  thereon,  and  all  debts  due  such  defendant, 
and  all  other  property  in  this  state  of  such  defendant  not  ex- 
empt from  execution,  may  be  attached,  and  if  judgment  be 
recovered  be  sold  to  satisfy  the  judgment  and  execution. 

Hlstoryt     Enacted  March   11,   1872.   re-enactment  of   S  124   of 
Practice  Act. 


§542.  HOW  REAL  AND  PERSONAL  PROPERTY 
SHALL  BE  ATTACHED.  The  sheriff  to  whom  the  writ  is 
directed  and  delivered,  must  execute  the  same  without  delay, 
and  if  the  undertaking  mentioned  in  section  five  htmdred  and 
forty  be  not  given,  as  follows: 

1.  Real  property,  standing  upon  the  records  of  the  county 
in  the  name  of  the  defendant,  must  be  attached,  by  filing 
with  the  recorder  of  the  county  a  copy  of  the  writ,  together 
with  a  description  of  the  property  attached,  and  a  notice  that 
it  is  attached;  and  by  leaving  a  similar  copy  of  the  writ, 
description,  and  notice  with  an  occupant  of  the  property,  if 
there  is  one;  if  not,  then  by  posting  the  same  in  a  conspicu- 
ous place  on  the  property  attached. 

2.  Real  property,  or  an  interest  therein,  belonging  to  the 
defendant,  and  held  by  any  other  person,  or  standing  on  the 
records  of  the  county  in  the  name  of  any  other  person,  must 
be  attached,  by  filing  with  the  recorder  of  the  county  a  copy 
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of  the  writ,  together  with  a  description  of  the  property,  and 
a  notice  that  such  real  property,  and  any  interest  of  the  de- 
fendant therein,  held  by  or  standing,  in  the  name  of  such 
other  person  (naming  him),  are  attached;  and  by  leaving  with 
the  occupant,  if  any,  and  with  such  other  person,  or  his  agent, 
if  known  within  the  county,  or  at  the  residence  of  either,  if 
within  the  county,  a  copy  of  the  writ,  with  a  similar  descrip- 
tion and  notice.  If  there  is  no  occupant  of  the  property,  a 
copy  of  the  writ,  together  with  such  description  and  notice, 
must  be  posted  in  a  conspicuous  place  upon  the  property. 
The  recorder  must  index  such  attachment  when  filed,  in  the 
names,  both  of  the  defendant  and  of  the  person  by  whom  the 
property  is  held  or  in  whose  name  it  stands  on  the  records. 

3.  Personal  property,  capable  of  manual  delivery,  must  be 
attached  by  taking  it  into  custody. 

4.  Stocks  or  shares,  or  interest  in  stocks  or  shares,  of  any 
corporation  or  company,  must  be  attached  by  leaving  with 
the  president,  or  other  head  of  the  same,  or  the  secretary, 
cashier,  or  other  managing  agent  thereof,  a  copy  of  the  writ, 
and  a  notic^e  stating  that  the  stock  or  interest  of  the  defend- 
ant is  attached,  in  pursuance  of  such  writ. 

5.  Debts  and  credits  and  other  personal  property,  not  cap- 
able of  manual  delivery,  must  be  attached  by  leaving  with 
the  person  owing  such  debts,  or  having  in  his  possession,  or 
under  his  control,  such  credits  and  other  personal  property, 
or  with  his  agent,  a  copy  of  the  writ,  and  a  notice  that  the 
debts  owing  by  him  to  the  defendant,  or  the  credits  and 
other  personal  property  in  his  possession,  or  under  his  con- 
trol, belonging  to  the  defendant,  are  attached  in  pursuance 
of  such  writ,  except  in  the  case  of  attachment  of  growing 
crops,  a  copy  of  the  writ,  together  with  a  description  of  the 
property  attached,  and  a  notice  that  it  is  attached,  shall  he 
recorded  the  same  as  in  the  attachment  of  real  property. 

Hlstoryi  Enacted  March  11,  1S72,  founded  upon  S  125  of 
Practice  Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  139,  act  held  unconstitutional,  see 
history,  {  5  ante;  March  16,  1903,  Stats,  and  Amdts.  1903,  p.  1€7. 
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§542a.  ATTACHMENT  OF  REAL  PROPERTY.  DUR> 
ATION  OP  LIEN.  HOW  RENEWED.  The  attachment 
whether  heretofore  levied  or  hereafter  to  be  levied  shall  be  a 
lien  upon  all  real  property  attached  for  a  period  of  three 
years  after  the  date  of  levy  unless  sooner  released  or  dis- 
charged as  provided  in  this  chapter,  by  dismissal  of  the  action 
or  by  entry  and  docketing  of  judgment  in  the  action.  At  the 
expiration  of  three  years  the  lien  shall  cease  and  any  proceed- 
ing or  proceedings  against  the  property  under  the  attachment 
shall  be  barred;  provided,  that  upon  motion  of  a  party  to  the 
action,  made  not  less  than  five  nor  more  than  sixty  days  be- 
fore the  expiration  of  said  period  of  three  years,  the  court  in 
vrhich  the  action  is  pending  may  extend  the  time  of  said  lien 
for  a  period  not  exceeding  two  years  from  the  date  on  which 
the  original  lien  would  expire,  and  the  lien  shall  be  extended 
for  the  period  specified  in  the  order  upon  the  filing,  before 
the  expiration  of  the  existing  lien,  of  a  certified  copy  of  the 
order  with  the  recorder  of  the  county  in  which  the  real  prop- 
erty attached  is  situated.  The  lien  may  be  extended  from 
time  to  time  in  the  manner  herein  prescribed. 

Hlatoryi  Enacted  March  25,  1909,  Stats,  and  Amdts.  1909,  p. 
749;  amended  April  24,  1915,  Stats,  and  Amdts.  1915,  p.  201. 
Ik  etfeet  August  8,  1915. 


§543.  ATTORNEY  TO  GIVE  WRITTEN  INSTRUC- 
TIONS  TO  SHERIFF  WHAT  TO  ATTACH.  Upon  re- 
ceiving information  in  writing  from  the  plaintiff  or  his  attor- 
ney, that  any  person  has  in  his  possession,  or  under  his  con- 
trol, any  credits  or  other  personal  property  belonging  to  the 
defendant,  or  is  owing  any  debt  to  the  defendant,  the  sheriff 
must  serve  upon  such  person  a  copy  of  the  writ,  and  a  not- 
ice that  such  credits,  or  other  property  or  debts,  as  the  case 
may  be,  are  attached  in  pursuance  of  such  writ. 

Hi«tor7t  Enacted  March  11,  1S72,  re-enactment  of  9  1^6  of 
Practice  Act. 
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§544.  GARNISHMENT,  WHEN  GARNISHEE  LI- 
ABLE TO  PLAINTIEP.  All  persons  having  in  their  pos- 
session, or  under  their  control,  any  credits  or  other  personal 
property  belonging  to  the  defendant,  or  owing  any  debts  to 
the  defendant  at  the  time  of  service  upon  them  of  a  copy  of 
the  writ  and  notice,  as  provided  in  the  last  two  sections,  shall 
be,  unless  such  property  be  delivered  up  or  transferred,  or 
such  debts  be  paid  to  the  sheriff,  liable  to  the  plaintiff  for 
the  amount  of  such  credits,  property,  or  debts,  until  the  at- 
tachment be  discharged,  or  any  judgment  recovered  by  him 
be  satisfied. 

History  I  Enacted  March  II,  1872,  re-enactment  of  8  127  of 
Practice  Act. 

§  545.  CITATION  TO  GARNISHEE  TO  APPEAR  BB- 
FORE  A  COURT  OR  JUDGE.  Any  person  owing  debts  to 
the  defendant,  or  having  in  his  possession,  or  under  his  con> 
trol,  any  credits  or  other  personal  property  belonging  to  the 
defendant,  may  be  required  to  attend  before  the  court  or 
judge,  or  a  referee  appointed  by  the  court  or  judge,  and  be 
examined  on  oath  respecting  the  same.  The  defendant  may 
also  be  required  to  attend  for  the  purpose  of  giving  informa- 
tion respecting  his  property,  and  may  be  examined  on  oath. 
The  court  or  judge  may,  after  such  examination,  order  per- 
sonal property,  capable  of  manual  delivery  to  be  delivered 
to  the  sheriff  on  such  terms  as  may  be  just,  having  reference 
to  any  liens  thereon  or  claims  against  the  same,  and  a  mem- 
orandum to  be  given  of  all  other  personal  property,  contain- 
ing the  amount  and  description  thereof. 

Hlatoryi  Enacted  March  11.  1872,  re-onactment  of  I  128  of 
Practice  Act  as  amended  in  1855. 

§546.  INVENTORY,  HOW  MADE.  PARTY  REFUS- 
ING  TO  GIVE  MEMORANDUM  MAY  BE  COMPELLED 
TO  PAY  COSTS.  The  sheriff  must  make  a  full  inventory  of 
the  property  attached,  an(i  return  the  same  with  the  writ.  To 
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enable  him  to  make  such  return' as  to  debts  and  credits  at- 
tached, he  must  request,  at  the  time  of  service,  the  party 
owinj^  the  debt  or  having  the  credit  to  give  him  a  memor- 
andum, stating  the  amount  and  description  of  each;  and  if 
such  memorandum  be  refused,  he  must  return  the  fact  of  re- 
fusal with  the  writ.  The  party  refusing  to  give  the  mem- 
orandum may  be  required  to  pay  the  costs  of  any  proceed- 
ings taken  for  the  purpose  of  obtaining  information  respect- 
ing the  amounts  and  description  of  such  debt  or  credit. 

History:     Enacted  March   11,   1872«   re-enactment   of   9  129   ot 
Practice  Act. 


§  547.    PERISHABLE  PROPERTY,  HOW  SOLD.    AC- 
COUNTS  WITHOUT   SUIT   TO   BE    COLLECTED.    If 

any  of  the  property  attached  be  perishable,  the  sheriff  must 
sell  the  same  in  the  manner  in  which  such  property  is  sold 
on  execution.  The  proceeds,  and  other  property  attached 
by  him,  must  be  retained  by  him  to  answer  any  judgment 
that  may  be  recovered  in  the  action,  unless  sooner  subjected 
to  execution  upon  another  judgment  recovered  previous  to 
the  issuing  of  the  attachment.  Debts  and  credits  attached 
may  be  collected  by  him,  if  the  same  can  be  done  without 
suit.  The  sheriffs  receipt  is  a  sufficient  discharge  for  the 
amount  paid. 


t     Enacted  March  11,   1872,  re-enactment   of   9  130   of 
Practice  Act. 


§  548.  PROPERTY  ATTACHED  MAY  BE  SOLD  AS 
UNDER  EXECUTION,  IF  THE  INTEREST  OF  THE 
PARTIES  REQUIRE.  Whenever  property  has  been  taken 
by  an  officer  under  a  writ  of  attachment,  and  it  is  made  to 
appear  satisfactorily  to  the  court  or  a  judge  thereof  that  the 
interest  of  the  parties  to  the  action  will  be  subserved  by  a 
sale  thereof,  the  court  or  judge  may  order  such  property  to 
be  sold  in  the  same  manner  as  property  is  sold  under  an  exe- 
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cution,  and  the  proceeds  to  be  deposited  in  the  court  to  abide 
the  judgment  of  the  action.  Such  order  can  be  made  only 
upon  notice  to  the  adverse  party  or  his  attorney,  in  case 
such  pafty  has  been  personally  served  with  a  summons  in 
the  action. 

HUtoryt  Enacted  March  11,  1872,  re-enactment  of  §  654  of 
Practice  Act  as  amended  In  1854;  amended  March  9,  1880.  Code 
Amdts.  1880   (C.  C.  P.  pt.),  p.  4. 


§  549.  WHEN  PROPERTY  CLAIMED  BY  A  THIRD 
PARTY,  HOW  TRIED.  If  any  personal  property  attached 
be  claimed  by  a  third  person  as  his  property,  the  same 
rules  shall  prevail  as  to  the  contents  and  making  of  said 
claim,  and  as  to  the  holding  of  said  property,  as  in  the  case 
of  a  claim  after  levy  upon  execution,  as  provided  for  in  sec- 
tion six  hundred  and  eighty-nine  of  the  Code  of  Civil  Pro- 
cedure. 

HlstoiTs  Enacted  March  11,  1872,  re-enactment  of  S  131  of 
Practice  Act;  amended  March  2,  1891,  Stats,  and  Amdts.  1S91, 
p.  20. 


§550.  IF  PLAINTIFF  OBTAINS  JUDGMENT,  HOW 
SATISFIED.  If  judgment  be  recovered  by  the  plaintiff, 
the  sheriff  must  satisfy  the  same  out  of  the  property  attached 
by  him  which  has  not  been  delivered  to  the  defendant,  or  a 
claimant  as  hereinbefore  provided,  or  subjected  to  execution 
on  another  judgment  recovered  previous  to  the  issuing  of  the 
attachment,  if  it  be  sufficient  for  that  purpose: 

1.  By  paying  to  the  plaintiff  the  proceeds  of  all  sales  of 
perishable  property  sold  by  him,  or  of  any  debts  or  credits 
collected  by  him,  or  so  much  as  shall  be  necessary  to  satisfy 
the   judgment; 

2.  If  any  balance  remain  due,  and  an  execution  shall  have 
been  issued  on  the  judgment,  he  must  sell  under  the  execu- 
tion so  much  of  the  property,  real  or  personal,  as  may  be 
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necessary  to  satisfy  the  balance,  if  enough  for  that  purpose 
remain  in  his  hands.  Notices  of  the  sales  must  be  given,  and 
the  sales  conducted  as  in  other  cases  of  sales  on  execution. 

HlKtoo*:     Enacted  March    11,   1872,   re-enactment   of   §  132    of 
Practice  Act. 


§  551.  WHEN  THERE  REMAINS  A  BALANCE  DUE, 
HOW  COLLECTED.  If,  after  selling  all  the  property  at- 
tached by  him  remaining  in  his  hands,  and  applying  the  pro- 
ceeds, together  with  the  proceeds  of  any  debts  or  credits 
collected  by  him,  deducting  his  fees,  to  the  payment  of  the 
judgment,  any  balance  shall  remain  due,  the  sheriff  must  pro- 
ceed to  collect  such  balance,  as  upon  an  execution  in  other 
cases.  Whenever  the  judgment  shall  have  beeh  paid,  the 
sheriff,  upon  reasonable  demand,  must  deliver  oveiV  to  the 
defendant  the  attached  property  remaining  in  his  hands,  and 
*any  proceeds  of  the  property  attached  unapplied  on  the  judg- 
ment. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  133  of 
Practice  Act. 

§552.  WHEN  SUITS  MAY  BE  COMMENCED  ON 
THE  UNDERTAKING.  If  the  execution  be  returned  un- 
satisfied, in  whole  or  in  part,  the  plaintiff  may  prosecute  any 
undertaking  given  pursuant  to  section  five  hundred  and  forty 
or  section  five  hundred  and  fifty-five,  or  he  may  proceed,  as 
in  other  cases,  upon  the  return  of  an  execution. 

Htfitoryt  Enacted  March  11,  1872,  re-enactment  of  S  134  of 
Practice  Act. 

§553.  IF  DEFENDANT  RECOVER  JUDGMENT, 
WHAT  SHERIFF  IS  TO  DELIVER.  If  the  defendant  re- 
covers judgment  against  the  plaintiff,  and  no  appeal  is  per- 
fected and  undertaking  executed  and  filed  as  provided  in  sec- 
tion nine  hundred  and  forty-six  of  this  code,  any  undertaking 
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received  in  the  action,  all  the  proceeds  of  sales  and  money 
collected  by  the  sheriff,  and  all  the  property  attached  re- 
maining in  the  sheriff's  hands,  must  be  delivered  to  the  de- 
fendant or  his  agent,  the  order  of  attachment  be  discharged, 
and  the  property  released  therefrom. 

Historyt  Enacted  March  11,  1S72;  re-enactment  of  8  1 35  of 
Practice  Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  140,  act  held  unconstitutional,  see 
history.  Kerr's  Cyc.  C.  C.  M;  amended  March  20,  1907.  Statfi. 
and  Amdts.  1907,  p.  708,  Kerr'a  Stats,  and  Amdts.  1906-7,  p. 
444;  April  16,  1909,  Stats,  and  Amdts.  1909,  p.  967. 

§554.  PROCEEDINGS  TO  RELEASE  ATTACH- 
MENT, BEFORE  WHOM  TAKEN.  Whenever  the  defend- 
ant has  appeared  in  the  action,  he  may,  upon  reasonable  not- 
ice to  the  plaintiff,  apply  to  the  court  in  which  the  action  is 
pending,  or  to  the  judge  thereof,  for  an  order  to  discharge 
the  attachment,  wholly  or  in  part;  and  upon  the  execution  of 
the  undertaking  mentioned  in  the  next  section  an  order  may 
be  made,  releasing  from  the  operation  of  the  attachment  any 
or  all  of  the  property  attached;  and  all  of  the  property  so 
released,  and  all  of  the  proceeds  of  the  sales  thereof,  must 
be  delivered  to  the  defendant,  upon  the  justification  of  the 
sureties  on  the  undertaking,  if  required  by  the  plaintiff. 
Such  justification  must  take  place  within  five  days  after  not- 
ice of  the  filing  of  such  undertaking. 

HlfltoiTi  Enacted  March  11,  1872,  founded  upon  S  136  of 
Practice  Act  as  amended  in  1854;  amended  March  9,  1880.  Code 
Amdts.  1880  (C.  C.  P.  pt.),  p.  4;  by  Code  Commission,  Act  March 
8,  1901,  Stats,  and  Amdts.  1900-1,  p.  141,  act  held  unconstitu- 
tional, see  history,  Kerr's  Cyc.  C.  C.  9  4;  amended  March  20. 
1907,  Stats,  and  Amdts.  1907,  p.  708.  Kerr's  Stats,  and  Amdts. 
1906-7,  p.  444. 

§555.  ATTACHMENT,  IN  WHAT  CASES  IT  MAY 
BE  RELEASED,  AND  UPON  WHAT  TERMS.  Before 
making  such  order,  the  court  or  judge  must  require  an  un- 
dertaking on  behalf  of  the  defendant,  by  at  least  two  sure- 
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ties,  residents  and  freeholderSi  or  householders,  in  the  state, 
to  the  effect  that  in  case  the  plaintiff  recovers  judgment  in 
the  action,  defendant  will,  on  demand,  redeliver  the  attached 
property  so  released  to  the  proper  officer,  to  be  applied  to 
the  payment  of  the  judgment,  or,  in  default  thereof,  that  the 
defendant  and  sureties  will,  on  demand,  pay  to  the  plaintiff 
the  full  value  of  the  property  released,  not  exceeding  the 
amount  of  such  judgment.  The  court  or  judge  making  such 
order  may  fix  the  sum  for  which  the  undertaking  must  be 
executed,  and  if  necessary  in  fixing  such  sum  to  know  the 
value  of  the  property  released,  the  same  may  be  appraised  by 
one  or  more  disinterested  persons,  to  be  appointed  for  that 
purpose.  The  sureties  may  be  required  to  justify  before  the 
court  or  judge,  and  the  property  attached  cannot  be  released 
from  the  attachment  without  their  justification,  if  the  same  is 
required. 

Hlatoryi  Enacted  March  11,  1872,  founded  upon  S  137  of 
Practice  Act  as  amended  In  1854;  amended  March  24,  1874,  Code 
Amdts.  1873-4,  p.  308;  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  141,  act  held  unconstitutional*  see 
history,  Kerr's  Cyc.  C.  C.  8  4;  amended  Marrch  20,  1907,  Stats, 
and  Amdts.  1907,  p.  709,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  444. 


S556.  WHEN  A  MOTION  TO  DISCHARGE  AT- 
TACHMENT MAY  BE  MADE,  AND  UPON  WHAT 
GROUNDS.  The  defendant  may  also  at  any  time,  either 
before  or  after  the  release  of  the  attached  property,  or  be- 
fore any  attachment  shall  have  been  actually  levied,  apply  on 
motion,  upon  reasonable  notice  to  the  plaintiff,  to  the  court 
in  which  the  action  is  brought,  or  to  a  judge  thereof,  that 
the  writ  of  attachment  be  discharged  on  the  ground  that 
the  same  was  improperly  or  irregularly  issued. 

Htotoryi  Enacted  March  11,  1872,  re-enactment  of  9  138  of 
Practice  Act  as  amended  in  1860;  amended  March  24,  1874,  Code 
Amdts.  1878-4,  p.  309;  March  9,  1880,  Code  Amdts.  1880  (C.  C. 
P.  pt.),  p.  4. 
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§  557.  WHEN  MOTION  MADE  ON  AFFIDAVIT,  IT 
MAY  BE  OPPOSED  BY  AFFIDAVIT.  If  the  motion  be 
made  upon  affidavits  on  the  part  of  the  defendant,  but  not 
otherwise,  the  plaintiff  may  oppose  the  same  by  affidavits  or 
other  evidence,  in  addition  to  those  on  which  the  attachment 
was  made. 

fllstoryi  Enacted  March  11,  1872,  re-enactment  of  §  139  of 
Practice  Act  as  amended  in  1860. 

§558.    WHEN    WRIT    MUST    BE    DISCHARGED.    If 

upon  such  application,  it  satisfactorily  appears  that  the  writ 
of  attachment  was  improperly  or  irregularly  issued  it  must 
be  discharged;  provided  that  such  attachment  shall  not  be 
discharged  if  at  or  before  the  hearing  of  such  application, 
the  writ  of  attachment,  or  the  affidavit,  or  undertaking  upon 
which  such  attachment  was  based  shall  be  amended  and  made 
to  conform  to  the  provisions  of  this  chapter. 

Hlatorr>  Enacted  March  11,  1872,  re-enactment  of  8  140  of 
Practice  Act  as  amended  In  1860;  amended  by  Code  Commis- 
sion, Act  March  8,,  1901,  Stats,  and  Amdts.  1900-1,  p.  141.  act 
held  unconstitutional,  see  history,  Kerr's  Cyc.  C.  C.  §  4;  amend- 
ed March  20,  1907,  Stats,  and  Amdts.  1907.  p.  709.  Kerr's  Stats, 
and  Amdts.  1906-7,  p.  444;  March  10,  1909,  Stats,  and  Amdts. 
1909.  p.   253. 

§  559.  WHEN  WRIT  TO  BE  RETURNED.  The  sheriff 
must  return  the  writ  of  attachment  with  the  summons,  if  is- 
sued at  the  same  time;  otherwise,  within  twenty  days  after 
its  receipt,  with  a  certificate  of  his  proceedings  indorsed 
thereon  or  attached  thereto;  and  whenever  an  order  has 
been  made  discharging  or  releasing  an  attachment  upon  real 
property,  a  certified  copy  of  such  order  may  be  filed  in  the 
offices  of  the  county  recorders  in  which  the  notices  of  at- 
tachment have  been  filed,  and  be  indexed  in  like  manner. 

Historyi  Enacted  March  11,  1872,  re-enactment  of  9  141  of 
Practice  Act;  amended  March  3,  1876,  Code  Amdts.  1S75-6,  P- 
91. 
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§560.  RELEASE  OF  REAL  PROPERTY  FROM  AT- 
TACHMENT. An  attachment  as  to  any  real  property  may 
be  released  by  a  writing  signed  by  the  plaintiff,  or  his  attor- 
ney, or  the  officer  who  levied  the  writ,  and  acknowledged  and 
recorded  in  the  like  manner  as  a  grant  of  real  property; 
and  upon  the  filing  of  such  release,  it  is  the  duty  of  the  re- 
corder to  note  the  same  on  the  record  of  the  copy  of  the 
writ  on  file  in  his  office.  Such  attachment  may  also  be  re- 
leased by  an  ^ntry  in  the  margin  of  the  record  thereof,  in 
the  county  recorder's  office,  in  the  manner  provided  for  the 
discharge  of  mortgages  under  section  twenty-nine  hundred 
and  thirty-eight  of  the   Civil  Code. 

HlatoiTt  Enacted  March  20.  1907,  Stats,  and  Amdts.  1907,  p. 
709,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  445. 
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CHAPTER  V. 

RBCBIVBRS. 

9  564.  Appointment  of  receiver. 

9  665.  Appointment  of  receivers  upon  dissolution   of  corpora- 
tions. 

9  566.  Who  shall  not  be  appointed. 

9  567.  Oath  and  undertaking^. 

9  568.  Powers  of  receivers. 

9  569.  Investment  of  funds. 

9  570.  Disposition  of  unclaimed  funds  in  hands  of  receiver. 

§564.  APPOINTMENT  OP  RECEIVER.  A  receiver 
may  be  appointed  by  the  court  in  which  an  action  is  pending, 
or  by  the  judge  thereof: 

1.  In  an  action  by  a  vendor  to  vacate  a  fraudulent  purchase 
of  property,  or  by  a  creditor  to  subject  any  property  or  fund 
to  his  claim,  or  between  partners  or  others  jointly  owning 
or  interested  in  any  property  or  fund,  on  the  application  of 
the  plaintiff,  or  of  any  party  whose  right  to  or  interest  in 
the  property  or  fund,  or  the  proceeds  thereof,  is  probable,  and 
where  it  is  shown  that  the  property  or  fund  is  in  danger  of 
being  lost,  removed,  or  materially  injured; 

2.  In  an  action  by  a  mortgagee  for  the  foreclosure  of  his 
mortgage  and  sale  of  the  mortgaged  property,  where  it  ap- 
pears that  the  mortgaged  property  is  in  danger  of  being 
lost,  removed,  or  materially  injured,  or  that  the  condition  of 
the  mortgage  has  not  been  performed,  and  that  the  property 
is  probably  insufficient  to  discharge  the  mortgage  debt; 

3.  After  judgment,  to  carry  the  judgment  into  effect; 

4.  After  judgment,  to  dispose  of  the  property  according  to 
the  judgment,  or  to  preserve  it  during  the  pendency  of  an 
appeal,  or  in  proceedings  in  aid  of  execution,  when  an  exe- 
cution has  been  returned  unsatisfied,  or  when  the  judgment 
debtor  refuses  to  apply  his  property  in  satisfaction  of  the 
judgment; 
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5.  In  the  cases  when  a  corporation  has  been  dissolved,  or 
is  insolvent,  or  in  imminent  danger  of  insolvency,  or  has  for- 
feited its  corporate  rights; 

6.  In  all  other  cases  where  receivers  have  heretofore  been 
appointed  by  the  usages  of  courts  of  equity. 

HtotoiTi  Enacted  March  11,  1872,  founded  upon  9  143  of 
Practice  Act  aa  amended  in  1864. 

§565.  APPOINTMENT  OP  RECEIVERS  UPON  DIS- 
SOLUTION OP  CORPORATIONS.  Upon  the  dissolution 
of  any  corporation,  the  superior  court  of  the  county  in  which 
the  corporation  carries  on  its  business  or  has  its  principal 
place  of  business,  on  application  of  any  creditor  of  the  cor- 
poration, or  of  any  stockholder  or  member  thereof,  may  ap- 
point one  or  more  persons  to  be  receivers  or  trustees  of  the 
corporation,  to  take  charge  of  the  estate  and  effects  thereof, 
and  to -collect  the  debts  and  property  due  and  belonging  to 
the  corporation,  and  to  pay  the  outstanding  debts  thereof, 
and  to  divide  the  moneys  and  other  property  that  shall  re- 
main over  among  the  stockholders  or  members. 

Hhrtoryt  Enacted  March  11,  1872;  amended  March  9,  1880, 
Code  Amdts.  1880   (C.  C.  F.  pt),  p.   4. 

§566.  WHO  SHALL  NOT  BE  APPOINTED.  No  party, 
or  attorney  of  a  party,  or  person  interested  in  an  action,  or 
related  to  any  judge  of  the  court  by  consanguinity  or  affinity 
within  the  third  degree,  can  be  appointed  receiver  therein 
without  the  written  consent  of  the  parties,  filed  with  the 
clerk. 

[Appointmesnt  ex  parte— Undertaking.]  If  a  receiver  is 
appointed  upon  an  ex  parte  application,  the  court,  before  mak- 
ing the  order,  must  require  from  the  applicant  an  undertak- 
ing, with  sufficient  sureties,  in  an  amount  to  be  fixed  by  the 
court,  to  the  efiFect  that  the  applicant  will  pay  to  the  defend- 
ant  all  damages  he  may  sustain  by  reason  of  the  appoint- 
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ment  of  such  receiver  and  the  entry  by  him  upon  his  duties, 
in  case  the  applicant  shall  have  procured  such  appointment 
wrongfully,  maliciously,  or  without  sufficient  cause;  and  the 
court  may,  in  its  discretion,  at  any  time  after  said  appoint- 
ment, require  an  additional  undertaking. 

HUtoryi  Enacted  March  llr  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  309;  March  3,  1897,  Stats,  and  Amdts. 
1897,  p.  60;  by  Code  Commission,  Act  March  8,  1901.  Stats,  and 
Amdts.  1900-1,  p.  142,  act  held  unconstitutional,  see  history. 
Kerr's  Cyc.  C.  C.  9  4;  amended  March  20,  1907,  Stats,  and 
Amdts.  1907,  p.  710,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  445. 


§567.  OATH  AND  UNDERTAKING.  Before  entering 
upon  his  duties,  the  receiver  must  be  sworn  to  perform  them 
faithfully,  and  with  two  or  more  sureties,  approved  by  the 
court  or  judge,  execute  an  undertaking  to  the  state  of  Cali- 
fornia, in  such  sum  as  the  court  or  judge  may  direct,  to  the 
effect  that  he  will  faithfully  discharge  the  duties  of  receiver 
in  the  action  and  obey  the  orders  of  the  court  therein. 

HUtory:  Enacted  March  11,  1872;  amended  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  142, 
act  held  unconstitutional,  see  history,  Kerr's  Cyc.  C.  C.  S  4; 
amended  March  20,  1907,  Stats,  and  Amdts.  1907,  p.  710,  Kerr's 
Stats,  and  Amdts.   1906-7,  p.  445. 


§568.  POWERS  OF  RECEIVERS.  The  receiver  has, 
under  the  control  of  the  court,  power  to  bring  and  defend 
actions  in  his  own  name,  as  receiver;  to  take  and  keep  pos- 
session of  the  property,  to  receive  rents,  collect  debts,  to 
compound  for  and  compromise  the  same,  to  make  transfers, 
and  generally  to  do  such  acts  respecting  the  property  as  the 
court  may  authorize. 

Hlator^t.    Enacted  March  11,  1872. 
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§  569.  INVESTMENT  OF  FUNDS.  Funds  in  the  hands 
of  a  receiver  may  be  invested  upon  interest,  by  order  of  the 
court;  but  no  such  order  can  be  made,  except  upon  the  con- 
sent of  all  the  parties  to  the  action. 

Hintoryt  Enacted  March  11,  1872;  amended  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  142, 
act  held  unconstitutional,  see  history,   fi  5  ante. 

§570.  DISPOSITION  OF  UNCLAIMED  FUNDS  IN 
HANDS  OF  RECEIVER.  A  receiver  having  any  funds  in 
his  hands  belonging  to  a  person  who^e  whereabouts  are  un- 
known to  him,  shall,  before  receiving  his  discharge  as  such 
receiver,  publish  a  notice,  in  one  or  more  newspapers  pub- 
lished in  the  county,  at  least  once  a  week  for  four  consecu- 
tive weeks,  setting  forth  the  name  of  the  owner  of  any  un- 
claimed funds,  the  last  known  place  of  residence  or  post  office 
address  of  such  owner  and  the  amount  of  such  unclaimed 
funds.  Any  funds  remaining  in  his  hands  unclaimed  for 
thirty  days  after  the  date  of  the  last  publication  of  such  not- 
ice, shall  be  reported  to  the  court  and,  upon  order  of  the 
court,  all  such  funds  must  be  paid  into  the  state  treasury  ac- 
companied with  a  copy  of  the  order,  which  must  set  forth 
the  facts  required  in  the  notice  herein  provided.  Such  funds 
shall  be  paid  out  by  the  state  treasurer  to  the  owner  thereof 
or  his  order  in  such  manner  and  upon  such  terms  as  are  now 
or  may  hereafter  be  provided  by  law. 

HiBtofT*  Enacted  April  25,  1913.  Stats,  and  Amdts.  1913, 
p.  92;  amended  April  21,  1915,  Stats,  and  Amdts.  1915,  p.  107. 
Ib  efleet  August  8,  1915. 
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CHAPTER  VI. 

DEPOSIT  IN  COURT. 

fi  572.     Deposit  In  court. 

S  573.     Money  paid   to   [or  deposited  with]   clerk   must  be   de- 
posited  with   county   treasurer. 

S  574.     Manner  of  enforcingr  the  order. 

§572.  DEPOSIT  IN  COURT.  When  it  is  admitted  by 
the  pleadings,  or  shown  upon  the  examination  of  a  party  to 
the  action,  that  he  has  in  his  possession,  or  under  his  control, 
any  money  or  other  thing  capable  of  delivery,  which,  being 
the  subject  of  litigation,  is  held  by  him  as  trustee  for  another 
party,  or  which  belongs  or  is  due  to  another  party,  the  court 
may  order  the  same,  upon  motion,  to  be  deposited  in  court 
or  delivered  to  such  party,  upon  such  conditions  as  may  be 
just,  subject  to  the  further  direction  of  the  court. 

HUtorrt  Enacted  March  11,  1872,  re>enactment  of  9  142  of 
Practice  Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  142,  act  held  unconstitutional,  see 
history,  Kerr's  Cyc.  C.  C.  5  4;  amended  March  20,  1907,  Stats, 
and  Amdts.  1907,  p.  710,  Kerr's  Stats,  and  Amdts,  1906-7,  p.  445. 

§573.  MONEY  PAID  TO  [OR  DEPOSITED  WITH] 
CLERK  MUST  BE  DEPOSITED  WITH  COUNTY 
TREASURER.  Whenever  money  is  paid  into  or  deposited 
in  court,  the  same  must  be  delivered  to  the  clerk  in  person, 
or  to  such  of  his  deputies  as  shall  be  specially  authorized  by 
his  appointment  in  writing  to  receive  the  same.  He  must, 
unless  otherwise  directed  by  law,  deposit  it  with  the  county 
treasurer  to  be  held  by  him  subject  to  the  order  of  the  court. 

The  treasurer  must  keep  each  fund  distinct,  and  open  an 
account  with  each. 
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[Appointment  of  clerk  to  receive  money— Filing  and  can^ 
celing  same.]  Such  appointment  must  be  filed  with  the 
county  treasurer,  who  must  exhibit  it,  and  give  to  each  per- 
son applying  for  the  same  a  certified  copy  of  the  same.  It 
shall  be  in  force  until  a  revocation  in  writing  is  filed  with  the 
county  treasurer,  who  must  thereupon  write  "revoked,"  in 
ink,  across  the  face  of  the  appointment. 

For  the  safe-keeping  of  the  money  deposited  with  him  the 
treasurer  is  liable  on  his  official  bond. 

Hlstorri  Enacted  March  11,  1872;  amended  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  142. 
act  held  unconstitutional,  see  history,  Kerr's  Cyc.  C.  C.  8  4; 
amended  March  20,  1907,  Stats,  and  Amdts.  1907,  p.  711,  Kerr's 
Stats,  and  Amdts.  1906-7,  p.  44»- 

Notet  The  above  amendment  of  1907  Incorporates  the  former 
provisions  of  9  2104,  which  latter  section  It  repealed. 


§574.    MANNER     OF     ENFORCING    THE     ORDER. 

Whenever,  in  the  exercise  of  its  authority,  a  court  has  or- 
dered the  deposit  or  delivery  of  money,  or  other  thing,  and 
the  order  is  disobeyed,  the  court,  beside  punishing  the  dis- 
obedience, may  make  an  order  requiring  the  sheriff  to  take 
the  money,  or  thing,  and  deposit  or  deliver  it  in  conformity 
with  the  direction  of  the  court. 

History t     Enacted  March  11,  1872. 


IT  257 


§577  CODE  OP  CIVIL  PROCEDURE.    [Pt.II.Tit.VIII. 


TITLE  VIII. 

OF  THE  TRIAL  AND  JUDGMENT  IN  CIVIL  ACTIONS. 

Chapter       I.    Judgment  in  General,  §§  577-583. 

II.    Judgment  upon  Failure  to  Answer,  §585. 

III.  Issues — The    Modes   of  Trial   and   Postpone- 

ments, §§  588-596. 

IV.  Trial  by  Jury.  §§  600-628. 

V.    Trial  by  the  Court,  §§631-636. 

VI.     Of  References  and  Trials  by  Referees,  §§638- 
645. 

VII.     Provisions    Relating    to    Trials     in     General, 
§§646-6635^. 

VIII.    The  Manner  of    Giving   and    Entering   Judg- 
ment, §§664-680^. 


CHAPTER  I. 

JUDGMENT   IN   GENERAL. 

fi  577.     Judgment  deflned. 

8  578.     Judgment  may  be  for  or  against  one  of  the  partira. 

S  579.  Judgment  may  be  against  one  party  and  action  pro- 
ceed as  to  others. 

8  680.     The  relief  to  be  awarded  to  the  plaintiff. 

fi  681.     Action   may  be  dismissed  or  nonsuit  entered. 

fi  581a.  Dismissal  for  failure  to  serve  summons,  when.  By 
court  of  own   motion. 

fi  581b.  Dismissal   of  action   after   transfer. 

fi  682.     All  other  Judgments   are  on  the  merits. 

fi  583.     Dismissal  of  actions. 
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ch.I.]  JUDGMENT— AGAINST   WHOM.  §§577-580 

§  577.  JUDGMENT  DSFINSD.  A  judgment  is  the  final 
determination  of  the  rights  of  the  parties  in  an  action  or 
proceeding. 

Blatoryi  Enacted  March  11,  1872,  re-enactment  of  8  144  of 
Practice  Act;  amended  by  Code  Commission,  Act  March  8»  1901, 
Stats,  and  Amdts.  1900-1,  p.  143,  act  held  unconstitutional,  see 
history,   9  5  ante. 


§  578.  JUDGMENT  MAY  BE  FOR  OR  AGAINST  ONE 
OF  THE  PARTIES.  Judgment  may  be  given  for  or  against 
one  or  more  of  several  plaintiffs,  and  for  or  against  one  or 
more  of  several  defendants;  and  it  may,  when  the  justice  of 
the  case  requires  it,  determine  the  ultimate  rights  of  the 
parties  on  each  side,  as  between  themselves. 

HlBtoryt  Enacted  March  11,  1872,  re-enactment  of  9  145  of 
Practice  Act. 


§  579.  JUDGMENT  MAY  BE  AGAINST  ONE  PARTY 
AND  ACTION  PROCEED  AS  TO  OTHERS.  In  an  action 
SLgSLinst  several  defendants,  the  court  may,  in  its  discretion, 
render  judgment  against  one  or  more  of  them,  leaving  the 
action  to  proceed  against  the  others,  whenever  a  several 
judgment  is  proper. 

Hi«torT<  Enacted  March  11,  1872,  re-enactment  of  S  146  of 
Practice  Act. 


§580.  THE  RELIEF  TO  BE  AWARDED  TO  THE 
PLAINTIFF.  The  relief  granted  to  the  plaintiff,  if  there  be 
no  answer,  cannot  exceed  that  which  he  shall  have  demanded 
in  his  complaint;  but  in  any  other  case,  the  court  may  grant 
him  any  relief  consistent  with  the  case  made  by  the  com- 
plaint and  embraced  within  the  issue. 

HI«torr>  Enacted  March  11,  1872,  re-enactment  of  §147  of 
Practice  Act. 
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§581.  ACTION  MAY  BE  DISMISSED  OR  NONSUIT 
ENTERED.  An  action  may  be  dismissed,  or  a  judgment  of 
nonsuit  entered,  in  the  following  cases: 

1.  By  the  plaintiff  himself,  by  written  request  to  the  clerk, 
filed  with  the  papers  in  the  case,  at  any  time  before  the  trial, 
upon  payment  of  his  costs;  provided,  a  counter-claim  has  not 
been  set  up,  or  affirmative  relief  sought  by  the  cross-com- 
plaint or  answer  of  the  defendant.  If  a  provisional  remedy 
has  been  allowed,  the  undertaking  must  thereupon  be  de- 
livered by  the  clerk  to  the  defendant,  who  may  have  his  ac- 
tion thereon; 

2.  By  either  party,  upon  the  written  consent  of  the  other; 

3.  By  the  court,  when  either  party  fails  to  appear  on  the 
trial,  and  the  other  party  appears  and  asks  for  the  dismissal; 

4.  By  the  court,  when,  upon  the  trial  and  before  the  final 
submission  of  the  case,  the  plaintiff  abandons  it; 

5.  By  the  court,  upon  motion  of  the  defendant,  when  upon 
the  trial  the  plaintiff  fails  to  prove  a  sufficient  case  for  the 
jury. 

[Dismissals  to  be  entered  where.]  The  dismissals  men- 
tioned in  subdivisions  one  and  two  hereof  are  made  by  entry 
in  the  clerk's  register.  The  dismissals  mentioned  in  sub- 
divisions three,  four,  and  five  of  this  section  must  be  made 
by  orders  of  the  court  entered  upon  the  minutes  thereof,  and 
are  effective  for  all  purposes  when  so  entered;  but  the  clerk 
of  the  court  must  note  such  orders  in  his  register  of  actions 
in  the  case. 

-illmtoryt  Enacted  March  11,  1872,  re-enactment  of  9  liS  of 
Practice  Act;  amended  February  28,  1878,  Code  Amdts.  1877-8, 
p.  100;  March  10,  1885,  Stats,  and  Amdts.  1885,  p.  76;  March  19. 
1889,  Stats,  and  Amdts.  1889,  p.  398;  March  8,  1895,  Stats,  and 
Amdts.  1895,  p.  31;  March  9,  1897,  Stats,  and  Amdts.  1897.  p. 
98;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Admts. 
1900-1,  p.  143,  act  held  unconstitutional,  see  history,  Kerr's  Cyc. 
C.  C.  9  4;  amended  March  20,  1907,  Stats,  and  Amdts.  1907,  p 
711,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  446. 
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ch.I.]  dismissal^-<:ausbs  for.         §§  S8la,  S81b 

§  581a.  DISMISSAL  FOR  FAILURE  TO  SERVE  SUM- 
ICONS,  WHEN.     BY  COURT  OF  OWN  MOTION.     No 

action  heretofore  or  hereafter  commenced  shall  be  further 
prosecuted,  and  no  further  proceedings  shall  be  had  therein, 
and  all  actions  heretofore  or  hereafter  commenced  must  be 
dismissed  by  the  court  in  which  the  same  shall  have  been 
commenced,  on  its  own  motion,  or  on  motion  of  any  party 
interested  therein,  whether  named  in  the  complaint  as  a  party 
or  not,  unless  summons  shall  have  issued  within  one  year, 
and  all  such  actions  must  be  in  like  manner  dismissed,  unless 
the  summons  shall  be  served  and  return  thereon  made  within 
three  years-  after  the  commencement  of  said  action. 

[Appearance  without  service — Prosecution.]  But  all  such 
actions  may  be  prosecuted,  if  appearance  has  been  made  by 
the  defendant  or  defendants,  within  said  three  years  in  the 
same  manner  as  if  summons  had  been  issued  and  served; 
provided, 

[Exception  in  partition  and  conflicting  claims  to  property.] 
That,  except  in  actions  to  partition  or  to  recover  possession 
of,  or  to  enforce  a  lien  upon,  or  to  determine  conflicting  claims 
to,  real  or  personal  property,  no  dismissal  shall  be  had  under 
this  section  as  to  any  defendant  because  of  the  failure  to 
serve  summons  on  him.  during  his  absence  from  the  state,  or 
while  he  has  secreted  himself  within  the  state  to  prevent  the 
service  of  summons  on  him. 

HUrtofTt  Enacted  March  20,  1907,  Stats,  and  Amdts.  1907,  p. 
712.  Kerr's  Stats,  and  Amdts.  1906-7,  p.  446. 


§  581b.    DISMISSAL  OP  ACTION  AFTER  TRANSFER. 

No  action  heretofore  or  hereafter  commenced,  where  the. 
same  was  not  originally  commenced  in  the  proper  county, 
shall  be  further  prosecuted,  and  no  further  proceedings  shall 
be  had  therein,  and  all  such  actions  heretofore  or  hereafter 
commenced  must  be  dismissed  by  the  court    to    which    the 
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same  shall  have  been  transferred,  on  its  own  motion,  or  on 
the  motion  of  any  party  interested  therein,  whether  named  in 
the  complaint  as  a  party  or  not,  where  the  costs  and  fees  of 
transmission  of  the  pleadings  and  papers  therein  to  the  clerk 
or  justice  of  the  court  to  which  it  is  transferred,  or  of  filing 
the  papers  anew,  have  not  been  paid  by  the  plaintiff  for  one 
year  after  the  time  when  such  pleadings  or  papers  shall  have 
arrived  in  the  custody  of  such  clerk  or  justice.  The  clerk  of 
such  court,  or  such  justice  shall,  where  such  court  or  justice 
desires  to  dismiss  an  action  under  the  provisions  of  this  sec- 
tion, file  anew  such  transferred  pleadings  and  papers  with- 
out fee. 

HUtoryt  Enacted  May  24,  1913,  Stats,  and  Amdts.  1913,  p. 
244.      In  effect  August    10,    1913. 

§582.  ALL  OTHER  JUDGMENTS  ARE  ON  THE 
MERITS.  In  all  cases  other  than  those  mentioned  in  the 
last  two  sections,  judgment  must  be  rendered  on  the  merits. 

Hintoryt  Enacted  March  11,  1872,  re-enactment  of  S  149  of 
Practice  Act;  amended  March  20,  1907,  Stats,  and  Amdts.  1907, 
p.   712,   Kerr's  Stats,   and  Amdts.   1906-7,  p.   447. 

§  583.  DISMISSAL  OF  ACTIONS.  The  court  may  in  its 
discretion  dismiss  any  action  for  want  of  prosecution  on  mo- 
tion of  the  defendant  and  after  due  notice  to  the  plaintiff, 
whenever  plaintiff  has  failed  for  two  years  after  answer  filed 
to  bring  such  action  to  trial.  Any  action  heretofore  or  here- 
after commenced  shall  be  dismissed  by  the  court  in  which  the 
same  shall  have  been  commenced  or  to  which  it  may  be 
transferred  on  motion  of  the  defendant,  after  due  notice  to 
plaintiff  or  by  the  court  on  its  own  motion,  unless  such 
action  is  brought  to  trial  within  five  years  after  the  defend- 
ant has  filed  his  answer,  except  where  the  parties  have  stipu- 
lated in  writing  that  the  time  may  be  extended. 

HIstoryt  Enacted  March  18,  1906,  Stats,  and'  Amdts.  1905. 
p.    244. 
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ch.II.]  JUDGMENT  BY  DEFAULT.  §585 


CHAPTER  II. 

JUDGMENT  UPON  FAILURE  TO  ANSWER. 

§  585.     In  what  cases  Judgment  may  be  had  upon  the  failure  of 
the  defendant  to  answer. 


§  585.  IN  WHAT  CASES  JUDGMENT  MAY  BE  HAD 
UPON  THE  FAILURE  OF  THE  DEFENDANT  TO  AN- 
SWER. Judgment  may  be  had,  if  the  defendant  fails  to  an- 
swer the  complaint,  as  follows: 

1.  In  an  action  arising  upon  contract  for  the  recovery  of 
money  or  damages  only,  if  the  defendant  has  been  personally 
served  and  no  answer  has  been  filed  with  the  clerk  of  the 
court  within  the  time  specified  in  the  summons,  or  such 
further  time  as  may  have  been  granted,  the  clerk,  upon  ap- 
plication of  the  plaintiff,  must  enter  the  default  of  the  de- 
fendant, and  immediately  thereafter  enter  judgment  for  the 
amount  demanded  in  the  complaint,  including  the  costs, 
against  the  defendant,  or  against  one  or  more  of  several  de- 
fendants, in  the  cases  provided  for  in  section  four  hundred 
and  fourteen. 

2.  In  other  actions,  if  the  defendant  has  been  personally 
served  and  no  answer  has  been  filed  with  the  clerk  of  the 
court  within  the  time  specified  in  the  summons  or  such 
further  time  as  may  have  been  granted,  the  clerk  must  enter 
the  default  of  the  defendant;  and  thereafter  the  plaintiff  may 
apply  to  the  court  for  the  relief  demanded  in  the  complaint. 
If  the  taking  of  an  account,  or  the  proof  of  any  fact,  is  neces- 
sary to  enable  the  court  to  give  judgment,  or  to  carry  the 
judgment  into  effect,  the  court  may  take  the  account  or  hear 
the  proof,  or  may,  in  its  discretion,  order  a  reference  for  that 
purpose.  And  where  the  action  is  for  the  recovery  of  dam- 
ages, in  whole  or  in  part,  the  court  may  order  the  damages 
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to  be  assessed  by  a  jury;  or  if,  to  determine  the  amount  of 
damages,  the  examination  of  a  long  account  is  involved,  by 
a  reference  as  above  provided. 

3.  In  all  actions  where  the  service  of  the  summons  was  by 
publication,  the  plaintiff,  upon  the  expiration  of  the  time  for 
answering,  may,  upon  proof  of  the  publication,  and  that  no 
answer  has  been  filed,  apply  for  judgment;  and  the  court 
must  thereupon  require  proof  to  be  made  of  the  allegations 
of  the  complaint;  and  if  the  defendant  is  not  a  resident  of 
the  state,  must  require  the' plaintiff,  or  his  agent,  to  be  ex> 
amined,  on  oath,  respecting  any  payments  that  have  been 
made  to  the  plaintiff,  or  to  any  one  for  his  use,  on  account  of 
any  demand  mentioned  in  the  complaint,  and  may  render 
judgment  for  the  amount  which  he  is  entitled  to  recover; 
provided,  that,  in  all  cases  affecting  the  title  to  or  possession 
of  real  property,  where  the  service  of  the  summons  was  by 
publication  and  the  defendant  has  failed  to  answer,  no  judg- 
ment shall  be  rendered  upon  proof  of  mere  occupancy,  unless 
such  occupancy  shall  have  continued  for  the  time  and  shall 
have  been  of  the  character  necessary  to  confer  title  by  pre- 
scription, and  in  all  cases  where  the  plaintiff  bases  his  claim 
upon  a  paper  title,  the  court  shall  require  evidence  establish- 
ing plaintiff's  equitable  right  to  judgment  before  rendering 
such  judgment;  provided,  further,  however,  that  in  actions 
involving  merely  the  possession  of  real  property  where  the 
complaint  is  verified  and  shows  by  proper  allegations  that  no 
party  to  the  action  claims  title  to  the  real  property  involved, 
either  by  prescription,  accession,  transfer,  will  or  succession 
but  only  the  possession  thereof,  the  court  may  render  judg- 
ment upon  proof  of  occupancy  by  plaintiff  and  ouster  by 
defendant. 

HlatorT'i  Enacted  March  18,  1905,  Stats,  and  Amdts.  1905. 
p.  244;  amended  March  20,  1907,  Stats,  and  Amdts.  1907,  p.  712. 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  447;  May  29,  1915,  Stats, 
and  Amdts.  191&,  p.  932.     In  effect  Augrust  8.  1915. 
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CHAPTER  III. 

ISSUES— THE  MODE  OP  TRIAL,  AND  POSTPONEMENTS. 

§  588.     Issue  defined,  and  the  different  kinds. 

I  589.     Issue  of  law,  how  raised. 

i  590.     Issue  of  fact,  how  raised. 

9  591.     Issue   of  law,  how  tried. 

i  5^2.  Issue  of  fact,  how  tried.  When  issues  both  of  law  and 
fact,  the  former  to  be  first  disposed  of. 

1 593.  Clerk  must  enter  causes  on  the  calendar,  to  remain 
until  disposed  of. 

i  594.     Parties  may  bring  issue  to  trial. 

1 695.  Motion  to  postpone  a  trial  for  absence  of  testimony, 
requisites  of. 

§  596.  In  cases  of  adjournment  a  party  may  have  the  testi- 
mony of  any  witness  taken. 


§588.    ISSUE    DEFINED,    AND    THE    DIFFERENT 

KINDS.  Issues  arise  upon  the  pleadings  when  a  fact  or  con- 
clnsion  of  law  is  maintained  by  the  one  party  and  is  contro- 
verted by  the  other.    They  are  of  two  kinds: 

1.  Of  law;  and, 

2.  Of  fact. 

liimtorrt  Enacted  March  11,  1872,  founded  upon  9  151  of 
Practice  Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  144,  act  held  unconstitutional,  see 
history.   }  5  ante. 


§  589.  ISSUE  OF  LAW,  HOW  RAISED.  An  issue  of 
law  arises  upon  a  demurrer  to  the  complaint  or  answer,  or 
to  some  part  thereof. 

BllstoiT<  Enacted  March  11,  1872,  re-enactment  of  S  152  of 
Practice  Act  as  amended  in  1854. 
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§  590.    ISSUE  OF  FACT,  HOW  RAISED.    An   issue    of 
fact  arises: 

1.  Upon  a  material  allegation  in  the  complaint  controverted 
by  the  answer;  and, 

2.  Upon  new  matters  in  the  answer,  except  an  issue  of  law 
is  joined  thereon. 

Hlstory-i     Enacted  March   11,   1872,   re>enactment  of   9  163   of 
Practice  Act  as  amended  in  1864. 

§  591.    ISSUE  OF  LAW,  HOW  TRIED.    An  issue  of  law 
must  be  tried  by  the  court,  unless  it  is  referred  upon  consent. 

Hlatory-t     Enacted  March   11,   1872,  re-enactment  of   8  164   of 
Practice  Act. 


§592.  ISSUE  OF  FACT,  HOW  TRIED.  WHEN  IS- 
SUES BOTH  OF  LAW  AND  FACT,  THE  FORMER  TO 
BE  FIRST  DISPOSED  OF.  In  actions  for  the  recovery  of 
specific  real  or  personal  property,  with  or  without  damages, 
or  for  money  claimed  as  due  upon  contract,  or  as  damages 
for  breach  of  contract,  or  for  injuries,  an  issue  of  fact  must 
be  tried  by  a  jury,  unless  a  jury  trial  is  waived,  or  a  refer- 
ence is  ordered,  as  provided  in  this  code.  Where  in  these 
cases  there  are  issues  both  of  law  and  fact,  the  issue  of  law 
must  be  first  disposed  of.  In  other  cases,  issues  of  fact  must 
be  tried  by  the  court,  subject  to  its  power  to  order  any  such 
issue  to  be  tried  by  a  jury,  or  to  be  referred  to  a  referee,  as 
provided  in  this  code. 

Hlatoryt  Enacted  March  11,  1872,  re-enactment  of  S  165  of 
Practice  Act;  amended  March  24,  1874,  Code  Amdts.  1873-4, 
p.   310. 

§593.  CLERK  MUST  ENTER  CAUSES  ON  THE 
CALENDAR,  TO  REMAIN  UNTIL  DISPOSED  OF.    The 

clerk  must  enter  causes  upon  the  calendar  of  the  court  ac- 
cording to  the  date  of  issue.    Causes  once  placed  on  the  cal- 
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endar  must  remain  upon  the  calendar  until  finally  disposed 
of;  provided,  that  causes  may  be  dropped  from  the  calendar 
by  consent  of  parties,  and  may  be  again  restored  upon  notice. 

Hlstoryt  Enacted  March  11,  1872,  re-enactment  of  S 156  of 
Practice  Act;  amended  March  9.  1880,  Code  Amdts.  1880  (C.  C. 
P.  pt.)>  P-  6* 


§594.    PARTIES    MAY    BRING    ISSUE    TO     TRIAL. 

Either  party  may  bring  an  issue  to  trial  or  to  a  hearing,  and 
in  the  absence  of  the  adverse  party,  unless  the  court,  for  good 
cause,  otherwise  direct,  may  proceed  with  his  case,  and  take 
a  dismissal  of  the  action,  or  a  verdict  or  judgment,  as  the 
case  may  require;  provided,  however,  if  the  issue  to  b«  .tried 
is  an  issue  of  fact,  proof  must  first  be  made  to  the  satisfac- 
tion of  the  court  that  the  adverse  party  has  had  five  days' 
notice  of  such  trial. 

Mlatoryi  Enacted  March  11,  1872,  re-enactment  of  §  157  of 
Practice  Act;  amended  February  14,  1899,  Stats,  and  Amdts. 
1899,  p.   5. 


§595.  MOTION  TO  POSTPONE  TRIAL  FOR  AB- 
SENCE OF  TESTIMONY,  REQUISITES  OF.  A  motion 
to  postpone  a  trial  on  the  ground  of  the  absence  of  evidence 
can  only  be  made  upon  affidavit  showing  the  materiality  of 
the  evidence  expected  to  be  obtained,  and  that  due  diligence 
has  been  used  to  procure  it. 

A  trial  shall  be  postponed  when  it  appears  to  the  court  that 
the  attorney  of  record,  party,  or  principal  witness  is  actually 
engaged  in  attendance  upon  a  session  of  the  legislature  of 
this  state  as  a  member  thereof. 

The  court  may  require  the  moving  party,  where  application 
is  made  on  account  of  the  absence  of  a  material  witness,  to 
state  upon  affidavit  the  evidence  which  he  expects  to  obtain; 
and  if  the  adverse  party  thereupon  admits  that  such  evidence 

267 


§596  CODE  OP  CIVIL.  PROCEDURE.[Pt.II,Tit.VIII. 

would  be  given,  and  that  it  be  considered  as  actually  given 
on  the  trial,  or  offered  and  over-ruled  as  improper,  the  trial 
must  not  be  postponed. 

In  actions  involving  the  title  to  mining  claims,  or  involv- 
ing trespass  for  damage  upon  mining  claims,  if  it  be  made  to 
appear  to  the  satisfaction  of  the  court  that,  in  order  that  jus- 
tice may  be  done  and  the  action  fairly  tried  on  its  merits,  it 
is  necessary  that  further  developments  should  be  made,  un- 
derground or  upon  the  surface  of  the  mining  claims  involved 
in  said  action,  the  court  shall  grant  the  postponement  of  the 
trial  of  the  action,  giving  the  party  a  reasonable  time  in  which 
to  prepare  for  trial  and  to  do  said  development  work. 

HIstoryt  Enacted  March  11,  1S72;  amended  March  2,  1880, 
Code  Amdts.  1880  <C.  C.  P.  pt.),  p.  1;  May  1«  1911,  Stats,  and 
Amdts.  1911.  p.  1448. 

§  596.  IN  CASES  OF  ADJOURNMENT  A  PARTY  MAY 
HAVE  THE  TESTIMONY  OF  ANY  WITNESS  TAKEN. 
The  party  obtaining  a  postponement  of  a  trial  in  any  court  of 
record  must,  if  required  by  the  adverse  party,  consent  that 
the  testimony  of  any  witness  of  such  adverse  party,  who  is  in 
attendance,  be  then  taken  by  deposition  before  a  judge  or 
clerk  of  the  court  in  which  the  case  is  pending,  or  before  such 
notary  public  as  the  court  may  indicate,  which  must  accord- 
ingly be  done;  and  the  testimony  so  taken  may  be  read  on 
the  trial,  with  the  same  effect,  and  subject  to  the  same  ob- 
jections, as  if  the  witnesses  were  produced. 

Hlstoryt  enacted  March  11,  1872,  re-enactment  of  S  864  of 
Practice  Act. 
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CHAPTER  IV. 

TRIAL  BY  JURY. 

Article    I.    Formation  of  Jury,  §§  600-604. 

II.     Conduct  of  the  Trial,  §§607-610. 
III.    The  Verdict,  §§624-628. 


ARTICLE  I. 

FORMATION    OP   THE    JURY. 

f  600.     Juryt  how  drawn. 

S  €01.     Challenges.      Each    party    entitled '  to    four    peremptory 

challenges, 
i  €02.     Grounds  of  challengre. 
S  603.     Challenges,  how  tried. 
S  604.     Jury  to  be  sworn. 


§  600.  JURY,  HOW  DRAWN.  When  the  action  is  called 
for  trial  by  jury,  the  clerk  must  draw  from  the  trial  jury  box 
of  the  court  the  ballots  containing  the  names  of  the  jurors, 
until  the  jury  is  completed,  or  the  ballots  are  exhausted. 

Hiatoryt  Enacted  March  11,  1872,  founded  upon  8  159  of 
Practice  Act. 


§601.  CHALLENGES.  EACH  PARTY  ENTITLED 
TO  FOUR  PEREMPTORY  CHALLENGES.  Either  party 
may  challenge  the  jurors,  but  where  there  are  several  parties 
on  either  side,  they  must  join  in  a  challenge  before  it  can  be 
made.  The  challenges  are  to  individual  jurors,  and  are  either 
peremptory  or  for  causeu    Each  party  is  entitled  to  four  per- 
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emptory  challenges.  If  no  peremptory  challenges  are  taken 
until  the  panel  is  full,  they  must  be  taken  by  the  parties  alter- 
nately, commencing  with  the  plaintijff. 

History  I  Enacted  March  11,  1872,  re-enactment  of  8  161  of 
Practice  Act;  amended  March  24.  ^874,  Code  Amdts.  1873-4,  p. 
310. 


§602.  GROUNDS  OF  CHALLENGE.  Challenges  for 
cause  may  be  taken  on  one  or  more  of  the  following  grounds: 

1.  A  want  of  any  of  the  qualifications  prescribed  by  this 
code  to  render  a  person  competent  as  a  juror; 

2.  Consanguinity  or  affinity  within  the  fourth  degree  to 
any  party,  or  to  an  officer  of  a  corporation,  which  is  a  party; 

3.  Standing  in  the  relation  of  guardian  and  ward,  master 
and  servant,  employer  and  clerk,  or  principal  and  agent,  or 
debtor  and  creditor,  to  either  party,  or  to  an  officer  of  a  cor- 
poration which  is  a  party,  or  being  a  member  of  the  family 
of  either  party;  or  a  partner  in  business  with  either  party; 
or  surety  on  any  bond  or  obligation  for  either  party,  or  be- 
ing the  holder  of  bonds  or  shares  of  the  capital  stock  of  a 
corporation  which  is  a  party. 

4.  Having  served  as  a  juror  in  a  civil  action  or  been  a  wit- 
ness on  a  previous  trial  between  the  same  parties,  for  the 
same  cause  of  action;  or  having  served  as  a  juror  within  one 
year  previously  in  any  civil  action  or  proceeding  in  which 
either  party  was  plaintiff  or  defendant. 

5.  Interest  on  the  part  of  the  juror  in  the  event  of  the  ac- 
tion, or  in  the  main  question  involved  in  the  action,  except 
his  interest  as  a  member  or  citizen  or  tax-payer  of  a  county, 
city  and  county,  incorporated  city  or  town,  or  other  political 
subdivision  of  a  county,  or  municipal  water  district. 

6.  Having  an  unqualified  opinion  or  belief  as  to  the  merits 
of  the  action  founded  upon  knowledge  of  its  material  facts 
or  of  some  of  them. 

7.  The  existence  of  a  state  of  mind  in  the  juror  evincing 
enmity  against  or  bias  to  either  party. 
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8.  That  he  is  a  party  to  an  action  pending  in  the  court  for 
which  he  is  drawn  and  which  action  is  set  for  trial  before  the 
panel  of  which  he  is  a  member. 

Hifltoryi  Enacted  March  11,  1872,  re-enactment  of  S  162  of 
Practice  Act  as  amended  In  1860;  amended  March  24,  1874,  Code 
Amdts.  1873-4,  p.  310;  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  145,  act  held  unconstitutional,  see 
history,  Kerr's  Cyc.  C.  C.  9  4;  amended  March  20,  1907,  Stats. 
and  Amdta  1907,  p.  713,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  448; 
April  23,  1909,  Stats,  and  Amdts.  1909,  p.  109O;  May  19,  1913, 
Stats,  and  Amdts.   1913,  p.  &10.     In  effect  August  10,  1913. 

§  603.  CHALLENGES,  HOW  TRIED.  Challenges  for 
cause  must  be  tried  by  the  court.  The  juror  challenged  and 
any  other  person  may  be  examined  as  a  witness  on  the  trial 
of  the  challenge. 

Hlntoryt  Enacted  March  11,  1873,  re-enactment  of  9  163  of 
Practice  Act. 


§  604.  JURY  TO  BE  SWORN.  As  soon  as  the  jury  is 
completed,  an  oath  must  be  administered  to  the  jurors,  in 
substance,  that  they  and  each  of  them  will  well  and  truly 

try   the   matter  in   issue  between  ,   the  plaintiff,   and 

,  defendant,  and  a  true  verdict  render  according  to  the 

evidence. 

Hl«tofT>  Bnacted  March  11,  1872,  re-enactment  of  S 160  of 
Practice  Act. 


271 


§607  CODE  OP  CiyiL  PROCEDURB.[Pt.II,Tit.VIII, 


ARTICLE  II. 

CONDUCT  OF  THE  TRIAL. 

5  607.     Order  of  proceedings  on  trial. 

S  608.     Charge    to    the   Jury.      Court   must    furnish,    In    writing, 

upon    request,    the   points   of   law   contained   therein. 
S  609.     Special  instructions. 
S  610.     View  by  jury  of  the  premises. 
5  611.     Admonition   when   Jury   permitted   to   separate. 
5  612.     Jury  may   take  with  them  certain  papers. 
S  613.     Deliberation  of  Jury,  how  conducted. 
S  614.     May  come  into  court  for  further  instructions. 
S  615.     Proceedings  in  case  a  juror  becomes  sick. 
5  616.     When  prevented  from  giving  verdict,  the  cause  may  be 

again  tried. 
8  617.     While  Jury  are  absent,  court  may  adjourn  from  time  to 

time.     Sealed  verdict. 
S  618.     Verdict,  how  declared.     Form  of.     Polling  the  jury. 
5  619.     Proceedings  when  verdict  is  informal. 


§607.  ORDER  OF  PROCEEDINGS  ON  TRIAL.  When 
the  jury  has  been  sworn,  the  trial  must  proceed  in  the  fol- 
lowing order,  unless  the  judge,  for  special  reasons,  otherwise 
directs: 

1.  The  plaintiff,  after  stating  the  issue  and  his  case,  must 
produce  the  evidence  on  his  part; 

2.  The  defendant  may  then  open  his  defense,  and  offer  his 
evidence  in  support  thereof; 

3.  The  parties  may  then  respectively  offer  rebutting  evi- 
dence only,  unless  the  court,  for  good  reason,  in  furtherance 
of  justice,  permit  them  to  offer  evidence  upon  their  original 
case; 

4.  When  the  evidence  is  concluded,  unless  the  case  is  sub- 
mitted to  the  jury  on  either  side  or  on  both  sides  without 
argument,  the  plaintiff  must  commence  and  may  conclude  the 
argument; 
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5.  If  several  defendants,  having  separate  defenses,  appear 
by  different  counsel,  the  court  must  determine  their  relative 
order  in  the  evidence  and  argument; 

6.  The  court  may  then  charge  the  jury. 

HlMtory:     Enacted  March  11,  1872. 

§608.  CHARGE  TO  THE  JURY.  COURT  MUST 
FURNISH,  IN  WRITING,  UPON  REQUEST,  THE 
POINTS  OF  LAW  CONTAINED  THEREIN.  In  charg- 
ing the  jury  the  court  may  state  to  them  all  matters  of  law 
which  it  thinks  necessary  for  their  information  in  giving  their 
verdict;  and,  if  it  state  the  testimony  of  the  case,  it  must  in- 
form the  jury  that  they  are  the  exclusive  judges  of  all  ques- 
tions of  fact.  The  court  must  furnish  to  either  party,  at  the 
time,  upon  request,  a  statement  in  writing  of  the  points  of 
law  contained  in  the  charge,  or  sign,  at  the  time,  a  statement 
of  such  points  prepared  and  submitted  by  the  counsel  of 
either  party. 

IIIstoi7>  Enacted  March  11,  1872,  re-enactment  of  §  165  of 
Practice  Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  145,  act  held  unconstitutional,  sec 
history,  S  S  ante. 


§  609.  SPECIAL  INSTRUCTIONS.  Where  either  party 
asks  special  instructions  to  be  given  to  the  jury,  the  court 
must  either  give  such  instruction,  as  requested,  or  refuse  to 
do  so,  or  give  the  instruction  with  a  modification,  in  such 
manner  that  it  may  distinctly  appear  what  instructions  were 
given  in  whole  or  in  part. 

HlMtoryt     Enacted  March  11,  1872. 

§610.  VIEW  BY  JURY  OF  THE  PREMISES.  When, 
in  the  opinion  of  the  court,  it  is  proper  for  the  jury  to  have 
a  view  of  the  property  which  is  the  subject  of  litigation,  or 
of  the  place  in  which  any  material  fact  occurred,  it  may  order 
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them  to  be  conducted,  in  a  body,  under  the  charge  of  an  of- 
ficer, to  the  place,  which  shall  be  shown  to  them  by  some 
person  appointed  by  the  court  for  that  purpose.  While  the 
jury  are  thus  absent,  no  person,  other  than  the  person  so  ap- 
pointed, shall  speak  to  them  on  any  subject  connected  with 
the  trial. 

Hlntoim     Enacted  March  11,  1872. 

§  611.  ADMONITION  WHEN  JURY  PERMITTED  TO 
SEPARATE.  If  the  jury  are  permitted  to  separate,  either 
during  the  trial  or  after  the  case  -is  submitted  to  them,  they 
shall  be  admonished  by  the  court  that  it  is  their  duty  not 
to  converse  with,  or  suffer  themselves  to  be  addressed  by  any 
other  person,  on  any  subject  of  the  trial,  and  that  it  is  their 
duty  not  to  form  or  express  an  opinion  thereon  until  the  case 
is  finally  submitted  to  them. 

HIatoKTt     Enacted  March  11.  1872. 


§612.  JURY  MAY  TAKE  WITH  THEM  CERTAIN 
PAPERS.  Upon  retiring  for  deliberation  the  jury  may  take 
with  them  all  papers  which  have  been  received  as  evidence 
in  the  cause,  except  depositions,  or  copies  of  such  papers  as 
ought  not,  in  the  opinion  of  the  court,  to  be  taken  from  the 
person  having  them  in  possession;  and  they  may  also  take 
with  them  notes  of  the  testimony  or  other  proceedings  on 
the  trial,  taken  by  themselves  or  any  of  them,  but  none  taken 
by  any  other  person. 

Hlntorys  Enacted  March  11,  1872,  re-enactment  of  S  167  of 
Practice  Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  145,  act  held  unconstitutional,  see 
history,   S  5  ante. 

§  613.    DELIBERATION  OF  JURY,  HOW  CONDUCT- 

ED.    When  the  case  is  finally  submitted  to  the  jury,  they 
may  decide  in  court  or  retire  for  deliberation;  if  they  retire, 
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they  must  be  kept  together,  in  some  convenient  place,  under 
charge  of  an  officer,  until  at  least  three  fourths  of  them  agree 
upon  a  verdict  or  are  discharged  by  the  court.  Unless  by 
order  of  the  court,  the  officer  having  them  under  his  charge 
must  not  suffer  any  communication  to  be  made  to  them,  or 
make  any  himself,  except  to  ask  them  if  they  or  three  fourths 
of  them  are  agreed  upon  a  verdict,  and  he  must  not,  before 
the  verdict  is  rendered,  communicate  to  any  person  the  state 
of  their  deliberations,  or  the  verdict  agreed  upon. 

HifltoiT*  Enacted  March  11,  1872,  founded  upon  S  166  of 
Practice  Act;  amended  March  10,  1880,  Code  Amdts.  1880  (C.  C. 
P.  pt),  p.  10. 

§614.  MAY  COME  INTO  COURT  FOR  FURTHER 
INSTRUCTIONS.  After  the  jury  have  retired  for  delibera- 
tion, if  there  be  a  disagreement  between  them  as  to  any  part 
of  the  testimony,  or  if  they  desire  to  be  informed  of  any  point 
of  law  arising  in  the  cause,  they  may  require  the  officer  to 
conduct  them  into  court  Upon  their  being  brought  into 
court,  the  information  required  must  be  given  in  the  presence 
of,  or  after  notice  to,  the  parties  or  counsel. 

Hlatoryi  Enacted  March  11,  1872,  re-enactment  of  S  168  of 
Practice  Act. 

§  615.  PROCEEDINGS  IN  CASE  A  JUROR  BECOMES 
SICK.  If,  after  the  impaneling  of  the  jury,  and  before  ver- 
dict, a  juror  becomes  sick,  so  as  to  be  unable  to  perform  his 
duty,  the  court  may  order  him  to  be  discharged.  In  that  case 
the  trial  may  proceed  with  the  other  jurors  with  the  consent 
of  the  parties,  or  another  juror  may  be  sworn  and  the  trial 
begin  anew;  or  the  jury  may  be  discharged  and  a  new  jury 

then  or  afterwards  impaneled. 

n 

HIstoiTi  Enacted  March  11,  1872,  re-enactment  of  5  164  of 
Practice  Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  146,  act  held  unconstitutional,  see 
history,  Kerr's  Cyc.  C.  C.  S  4;  amended  March  20,  1907,  Stats,  and 
Amdts.  1907,  p.  714,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  448. 
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§616.    WHEN    PREVENTED    FROM    GIVING   VER. 
DICT,  THE  CAUSE  MAY    BE    AGAIN    TRIED.    In  all 

cases  where  the  jury  are  discharged,  or  prevented  from  giv- 
ing a  verdict,  by  reason  of  accident  or  other  cause,  during 
the  progress  of  the  trial,  or  after  the  cause  is  submitted  to 
them,  the  action  may  be  again  tried  immediately,  or  at  a  fu- 
ture time,  as  the  court  may  direct. 

HUtory:     Enacted   March    11,   1872,   re-enactment  of   S  169    of 
Practice  Act. 


§617.  WHILE  JURY  ARE  ABSENT,  COURT  MAY 
ADJOURN  FROM  TIME  TO  TIME.  SEALED  VER- 
DICT. While  the  jury  are  absent  the  court  may  adjourn 
from  time  to  time,  in  respect  to  other  business;  but  it  is  nev- 
ertheless open  for  every  purpose  connected  with  the  cause 
submitted  to  the  jury  until  a  verdict  is  rendered  or  the  jury 
discharged.  The  court  may  direct  the  jury  to  bring  in  a 
sealed  verdict,  at  the  opening  of  the  court,  in  case  of  an 
agreement  during  a  recess  or  adjournment  for  the  day. 

HIiitory:  Enacted  March  11,  1872,  re-enactment  of  S  170  of 
Practice  Act;  amended  March  10,  1880,  Code  Amdts.  1880  (C.  C. 
P.  pt.),  p.  10. 


§618.  VERDICT,  HOW  DECLARED.  FORM  OF. 
POLLING  THE  JURY.  When  the  jury,  or  three  fourths 
of  them,  have  agreed  upon  a  verdict,  they,  must  be  conducted 
into  court,  their  names  called  by  the  clerk,  and  the  verdict 
rendered  by  their  foreman;  the  verdict  must  be  in  writing, 
signed  by  the  foreman,  and  must  be  read  by  the  clerk  to  the 
jury,  and  the  inquiry  made  whether  it  is  their  verdict.  Either 
party  may  require  the  jury  to  be  polled,  which  is  done  by 
the  court  or  clerk  asking  each  juror  if  it  is  his  verdict;  if 
upon  such  inquiry  or  polling,  more  than  one  fourth  of  the 
jurors  disagree  thereto,  the  jury  must  be  sent  out  again,  but 
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if   no  such  disagrreement  be  expressed,  the  verdict  is  com- 
plete and  the  jury  dischargred  from  the  case. 

Hiatoryt  Enacted  March  11,  1872,  founded  upon  8  171  of 
Practice  Act;  amended  March  10,  1880,  Code  Amdts.  1880  <C.  C. 
P.    pt.),  p.    10. 

§  619.  PROCEEDINGS  WHEN  VERDICT  IS  INFOR- 
MAL. When  the  verdict  is  announced,  if  it  is  informal  or 
insufficient,  in  not  covering  the  issue  submitted,  it  ,may  be 
corrected  by  the  jury  under  the  advice  of  the  court,  or  the 
jury  may  be  again  sent  out. 

Hlfltory-i  Enacted  March  11,  1872,  re-enactment  of  5  172  of 
Practice  Act. 
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ARTICLE  III. 

THE  VERDICT. 

5  624.     General   and   special  verdicts  deflned. 

8  625.     When  a  general  or  special  verdict  may  be  rendered. 

§  626.  Verdict  in  actions  for  recovery  of  money  or  on  estab- 
lishing  counterclaim. 

i  627.  Verdict  in  actions  for  the  recovery  of  speciflc  personal 
property. 

5  628.     Entry  of  verdict. 


§624.  GENERAL  AND  SPECIAL  VERDICTS  DE- 
FINED.  The  verdict  of  a  jury  is  either  general  or  special. 
A  general  verdict  is  that  by  which  they  pronounce  general- 
ly upon  all  or  any  of  the  issues,  either  in  favor  of  the  plaintiff 
or  defendant:  a  special  verdict  is  that  by  which  the  jury  find 
the  facts  only,  lea^ring  the  judgment  to  the  court.  The  spe- 
cial verdict  must  present  the  conclusions  of  fact  as  estab- 
lished by  the  evidence,  and  not  the  evidence  to  prove  them; 
and  those  conclusions  of  fact  must  be  so  presented  as  that 
nothing  shall  remain  to  the  court  but  to  draw  from  them 
conclusions  of  law. 

Hlatoryi  Enacted  March  11,  1872,  re-enactment  of  S  1^74  of 
Practice  Act. 

§625.  WHEN  A  GENERAL  OR  SPECIAL.  VERDICT 
MAY  BE  RENDERED.  In  an  action  for  the  recovery  of 
money  only,  or  specific  real  property,  the  jury,  in  their  dis- 
cretion, may  render  a  general  or  special  verdict.  In  all  other 
cases  the  court  may  direct  the  jury  to  find  a  special  verdict 
in  writing,  upon  all,  or  any  of  the  issues,  and  in  all  cases 
may  instruct  them,  if  they  render  a  general  verdict,  to  find 
upon  particular  questions  of  fact,  to  be  stated  in  writing,  and 
may  direct  a  written  finding  thereon.  The  special  verdict 
or  finding  must  be  filed  with  the  clerk  and  entered  upon  the 
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minutes.  Where  a  special  finding  of  facts  is  inconsistent  with 
the  general  verdict,  the  former  controls  the  latter,  and  the 
court  must  give  judgment  accordingly. 

History:  Enacted  March  11,  1872,  re-enactment  of  8  175  of 
Practice  Act  as  amended  in  1854;  amended  March  6,  1905,  Stats, 
and  Amdts.  1905,  p.  56;  March  6,  1909,  Stats,  and  Amdts.  1909. 
p.  193. 


§  626-    VERDICT  IN  ACTIONS  FOR  RECOVERY  OF 
MONEY    OR    ON    ESTABLISHING  COUNTERCLAIM. 

When  a  verdict  is  found  for  the  plaintiff  in  an  action  for  the 
recovery  of  money,  or  for  the  defendant,  when  a  counter- 
claim for  the  recovery  of  money  is  established,  exceeding  the 
amount  of  the  plaintiffs  claim  as  established,  the  jury  must 
also  find  the  amount  of  the  recovery. 

'HtmtvTTrt     Enacted  March   11,   1872,   re-enactment   of   S  176   of 
Practice  Act 


§  627.  VERDICT  IN  ACTIONS  FOR  THE  RECOVERY 
OF  SPECIFIC  PERSONAL  PROPERTY.  In  an  action  for 
the  recovery  of  specific  personal  property,  if  the  property  has 
not  been  delivered  to  the  plaintiff,  or  the  defendant,  by  his 
answer,  claim  a  return  thereof,  the  jury,  if  their  verdict 
be  in  favor  of  the  plaintiff,  or,  if  being  in  favor  of  the  de- 
fendant, they  also  find  that  he  is  entitled  to  a  return  thereof, 
must  find  the  value  of  the  property,  and,  if  so  instructed,  the 
value  of  specific  portions  thereof,  and  may  at  the  same  time 
assess  the  damages,  if  any  are  claimed  in  the  complaint  or 
answer,  which  the  prevailing  party  has  sustained  by  reason 
of  the  taking  or  detention  of  such  property. 

HUitoryi  Enacted  March  11,  1872,  re-enactment  of  S  177  of 
Practice  Act;  amended  March  24,  1874,  Code  Amdts.  1873-4. 
p.   311. 
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§628.  ENTRY  OF  VERDICT.  Upon  receiving  a  ver- 
dict, an  entry  must  be  made  by  the  clerk  in  the  minutes  of 
the  court,  specifying  the  time  of  trial,  the  names  of  the  jur- 
ors and  witnesses,  and  setting  out  the  verdict  at  length;  and 
where  special  verdict  is  found,  either  the  judgment  rendered 
thereon,  or  if  the  case  be  reserved  for  argument  or  further 
consideration,  the  order  thus  reserving  it. 

History t  Enacted  March  11,  1872,  re-enactment  of  S  17$  of 
Practice  Act. 
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CHAPTER  V. 

TRIAL.   BY    THE    COURT. 

I  631.     When  and  how  trial  by  jury  may  be  waived. 

§  632.     Upon  tri^,!  by  court*  decision  to  be  in  writing  and  filed 

within   twenty   days, 
i  633.     Facts  found  and  conclusions  of  law  must  be  separately 

stated.     Judgment  on. 
I  634.     Findings  may  be  waived,  how. 
i  635.     Findings,  how  prepared   [repealed]. 
S  636.     Proceedings  after  determination  of  issue  of  law. 

§  631.  WHEN  AND  HOW  TRIAL  BY  JURY  MAY  BE 
WAIVED.  Trial  by  jury  may  be  waived  by  the  several  par- 
ties to  an  issue  of  fact  in  actions  arising  on  contract,  or  for 
the  recovery  of  specific  real  or  personal  property,  with  oi 
without  damages,  and  with  the  assent  of  the  court  in  other 
actions,  in  manner  following: 

1.  By  failing  to  appear  at  the  trial. 

2.  By  written  consent  filed  with  the  clerk. 

3.  By  oral  consent,  in  open  court;  entered  in  the  minutes. 

4.  By  failing  to  announce  that  a  jury  is  required,  at  the 
time  the  cause  is  first  set  upon  the  trial  calendar  if  it  be  set 
upon  notice  or  stipulation,  or  within  five  days  after  notice  of 
setting  if  it  be  set  without  notice  or  stipulation. 

5.  [By  failure  to  make  daily  deposits  of  jury  fees.]  By 
failing,  at  the  beginning  of  each  da/s  session,  to  deposit 
with  the  clerk  the  jury  fees  and,  if  there  be  any,  the  mileage 
for  such  day. 

Hlstoryi  Enacted  March  }1,  1872,  re-enactment  of  8  179  of 
Practice  Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p. 
311;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1»  p.  14$,  act  held  unconstitutional,  see  history,  S  5  C.  C. 
P.;  amended  May  20,  1915,  Stats,  and  Amdts.  1915,  p.  649.  Ib 
•Sect  August  8,  1915. 
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§  632.  UPON  TRIAL  BY  COURT,  DECISION  TO  BE 
IN  WRITING  AND  FILED  WITHIN  THIRTY  DAYS. 

Upon  the  trial  of  a  question  of  fact  by  the  court,  its  decision 
must  be  given  in  writing  and  filed  with  the  clerk  within  thirty 
days  after  the  cause  is  submitted  for  decision. 

HlfltoiTt  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4.  p.  312. 

§  633.  FACTS  FOUND  AND  CONCLUSIONS  OF  LAW 
MUST  BE  SEPARATELY  STATED.    JUDGMENT  ON. 

In  giving  the  decision,  the  facts  found  and  the  conclusions 
of  law  must  be  separately  stated.  Judgment  upon  the  deci- 
sion must  be  entered  accordingly. 

HlHtoryi     Enacted  March  11,  1872. 

§  634.  FINDINGS  MAY  BE  WAIVED,  HOW.  Findingsi 
of  fact  may  be  waived  by  several  parties  to  an  issue  of  fact. 

1.  By  failing  to  appear  at  the  trial; 

2.  By  consent  in  writing  filed  with  the  clerk; 

3.  By  oral  consent  in  open  court,  entered  in  the  minutes. 

[Findings,  service  of  proposed,  and  signing.]  In  all  cases 
where  the  court  directs  a  party  to  prepare  findings,  a  copy 
of  said  proposed  findings  shall  be  served  upon  all  the  parties 
to  the  action  at  least  five  days  before  findings  shall  be  signed 
by  the  court,  and  the  court  shall  not  sign  any  findings  therein 
prior  to  the  expiration  of  such  five  days. 

Htatoryi  Snacted  March  11,  1S72;  amended  April  22.  1913, 
Stats,  and  Amdts.  1913,  p.  58.     In  eflevt  August  10,  1913. 

§635.    FINDINGS,   HOW    PREPARED.    Repealed. 

TUmtoryt  Enacted  March  11,  1872;  amended  March  24,  1874. 
Code  Amdts.  1873-4,  p.  312;  repealed  April  3,  1876,  Code  Amdts. 
1875-6,  p.  91;  re-enacted  by  Code  Commission,  Act  March  8,  1901. 
Stats,  and  Amdts.  1900-1,  p.  146,  act  held  unconstitutional,  see 
history,   §  5  ante. 
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§636.  PROCEEDINGS  AFTER  DETERMINATION 
OF  ISSUE  OF  LAW.  On  a  judgment  for  the  plaintiff  upon 
an  issue  of  law,  he  may  proceed  in  the  manner  prescribed 
by  the  first  two  subdivisions  of  section  five  hundred  and 
eighty-five,  upon  the  failure  of  the  defendant  to  answer.  If 
judgment  be  for  the  defendant  upon  an  issue  of  law,  and  the 
taking  of  an  account,  or  the  proof  of  any  fact,  be  necessary 
to  enable  the  court  to  complete  the  judgment,  a  reference 
may  be  ordered,  as  in  that  section  provided. 

HlMtory^i     EnCKJted  March  11,  1872. 
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CHAPTER  VI. 

OF  REFERENCES  AND  TRIALS  BT  REFEREEa 

§  638.     Reference  ordered   upon   agrreement  of  parties,  in   what 

cases. 
9  689.     Reference  ordered  on   motion,   In  what  cases. 
i  640.     Number    of    referees,    qualiflcatlons,    etc.      [In    eminent 

domain.] 
9  641.     Either  party  may  object.    .Grounds  of  objection. 
9  642.     Objections,    how    disposed    of. 
9  643.     Referees   to   report  within   twenty  days. 
9  644.     Effect  of  referee's  flndins. 
9  645.     How  excepted  to,  etc. 


§  638.  REFERENCE  ORDERED  UPON  AGREEMENT 
OF  PARTIES  IN  WHAT  CASES.  A  reference  may  be  or- 
dered upon  the  agreement  of  the  parties  filed  with  the  clerk, 
or  entered  in  the  minutes: 

1.  To  try  any  or  all  of  the  issues  in  an  action  or  proceed- 
ing, whether  of  fact  or  of  law,  and  to  report  a  finding  and 
judgment  thereon; 

2.  To  ascertain  a  fact  necessary  to  enable  the  court  to  de- 
termine an  action  or  proceeding. 

HlMtorjri  Enacted  March  11,  1872,  re-enactment  of  9  182  of 
Practice  Act. 


§639.  REFERENCE  ORDERED  ON  MOTION,  IN 
WHAT  CASES.  When  the  parties  do  not  consent,  the  court 
may,  upon  the  application  of  either,  or  of  its  own  motion,  di- 
rect a  reference  in  the  following  cases: 

1.  When  the  trial  of  an  issue  of  fact  requires  the  examina- 
tion of  a  long  account  on  either  side;  in  which  case  the  ref- 
erees may  be  directed  to  hear  and  decide  the  whole  issue,  or 
report  upon  any  specific  question  of  fact  involved  therein; 
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2.  When  the  taking  of  an  account  is  necessary  for  the  in- 
formation of  the  court  before  judgment,  or  for  carrying  a 
judgment  or  order  into  effect; 

3.  When  a  question  of  fact,  other  than  upon  the  pleadings, 
arises  upon  motion  or  otherwise,  in  any  stage  of  the  action; 

4.  When  it  is  necessary  for  the  information  of  the  court 
in  a  special  proceeding. 

Hlstoryt  Enacted  March  11,  1872,  re-enactment  of  §  183  of 
Practice  Act. 


§  640.  NUMBER  OF  REFEREES,  QUALIFICATIONS, 
ETC.  [IN  EMINENT  DOMAIN.]  A  reference  may  be  or- 
dered  to  the  person  or  persons,  not  exceeding  three,  agreed 
upon  by  the  parties.  If  the  parties  do  not  agree,  the  court 
or  judge  must  appoint  one  or  more  referees,  not  exceeding 
three,  who  reside  in  the  county  in  which  the  action  or  pro- 
ceeding is  triable,  and  against  whom  there  is  no  legal  objec- 
tion, or  the  reference  may  be  made  to  a  court  commissioner 
of  the  county  where  the  cause  is  pending;  provided,  that  in 
any  action  brought  under  title  seven  of  part  three  of  this 
code,  if  the  plaintiff  is  the  state,  a  county,  city  and  county, 
or  any  incorporated  city  or  town,  or  a  municipal,  water  dis- 
trict, the  referees  are  not  required  to  be  residents  of  the 
county  in  which  the  action  or  proceeding  is  triable.  Nothing 
herein  contained  shall  be  construed  as  repealing  any  law  of 
this  state  giving  jurisdiction  to  the  state  railroad  commission 
to  ascertain  the  just  compensation  which  must  be  paid  in 
eminent  domain  proceedings. 

HifliorT't  Enacted  March  11,  1872,  re-enactment  of  §  184  of 
Practice  Act  with  clause  added;  amended  May  22,  1913,  Stats. 
and  Amdts.  1913,  p.  246.     In  effect  August  10,  1913. 

•  §641.  EITHER  PARTY  MAY  OBJECT.  GROUNDS 
OF  OBJECTION.  A  party  may  object  to  the  appointment 
of  any  person  as  referee,  on  one  or  more  of  the  following 
grounds: 
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1.  A  want  of  any  of  the  qualifications  prescribed  by  statute 
to  render  a  person  competent  as  a  juror; 

2.  Consanguinity  or  affinity,  within  the  third  degree,  to 
either  party,  or  to  an  officer  of  a  corporation  which  is  a  party, 
or  to  any  judge  of  the  court  in  which  the  appointment  shall 
be  made; 

3.  Standing  in  the  relation  of  guardian  and  ward,  master 
and  servant,  employer  and  clerk,  or  principal  and  agent,  to 
either  party;  or  being  a  member  of  the  family  of  either  party; 
or  a  partner  in  business  with  either  party;  or  security  on  any 
bond  or  obligation  for  either  party; 

4.  Having  served  as  a  juror  or  been  a  witness  on  any  trial 
between  the  same  parties  for  the  same  cause  of  action; 

5.  Interest  on  the  part  of  such  person  in  the  event  of  the 
action,  or  in  the  main  question  involved  in  the  action; 

6.  Having  formed  or  expressed  an  unqualified  opinion  or 
belief  as  to  the  merits  of  the  action; 

7.  The  existence  of  a  state  of  mind  in  such  person  evinc- 
ing enmity  against  or  bias  to  either  party. 

• 

HtstoiTi  Enacted  March  11,  1872,  re-enactment  of  S  185  of 
Practice  Act;  amended  March  3,  1897,  Stats,  and  Amdts.  1897, 
p.  60;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  146,  act  held  unconstitutional,  see  history, 
Kerr*8  Cyc.  C.  C  S4;  amended  March  20,  1907,  Stats,  and 
Amdts.  1907,  p.  714,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  448. 


§642.  OBJECTIONS,  HOW  DISPOSED  OF.  The  ob- 
jections taken  to  the  appointment  of  any  person  as  referee 
must  be  heard  and  disposed  of  by  the  court.  Affidavits  may 
be  read  and  witnesses  examined  as  to  such  objections. 

History  I  Enacted  March  11,  1872,  re-enactment  of  $186  of 
Practice  Act. 

286 


ch.VI.]  REPORT  OP  REFEREES.  §§  643-645 

§643.  REFEREES  TO  REPORT  WITHIN  TWENTY 
DAYS.  The  referees  or  commissioner  must  report  their 
findings  in  writing  to  the  court  within  twenty  days  after  the 
testimony  is  closed,  and  the  facts  found  and  conclusions  of 
law  must  be  separately  stated  therein. 

HUitoryi  Enacted  March  11,  1872,  founded  upon  §  187  of 
Practice  Act. 

§  644.  EFFECT  OF  REFEREE'S  FINDING.  The  find- 
ing of  the  referee  or  commissioner  upon  the  whole  issue  must 
Btand  as  the  finding  of  the  court,  and  upon  filing  of  the  find- 
ing with  the  clerk  of  the  court,  judgment  may  be  entered 
thereon  in  the  same  manner  as  if  the  action  had  been  tried 
by  the  court. 

HiMtonri    Enacted  March  11,  1872. 

§645.  HOW  EXCEPTED  TO,  ETC.  The  findings  of 
the  referee  or  commissioner  may  be  excepted  to  and  reviewed 
in  like  manner  as  if  made  by  the  court.  When  the  reference 
is  to  report  the  facts,  the  finding  reported  has  the  effect  of  a 
special  verdict. 

Hinioryt     Enacted  March  11,  1872. 
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CHAPTER  VII. 
PROVISIONS  RELATING  TO  TRIALS  IN  GENERAL. 
Article  I.     Exceptions,  §§  646-653. 
II.     New  Trials,  §§656-663a. 


ARTICLE  I. 

EXCEPTIONS. 

S  646.     Exceptions  may  be  taken.     Time  when  taken,  etc. 

§  647.     What  deemed  excepted  to. 

S  648.     Exception,   form   of.  . 

9  649.     Bill  of  exceptions.     When  to  be  presented,  etc. 

§  650.     Exceptions  not   presented   at   time   of   rulin{;.    Notice    to 

adverse  party.  [Draft  of  proposed  bill;  amendments.] 

How  settled,  etc. 

5  651.     Exceptions  after  Judgement,  etc. 

§  652.     When  exception  is  refused,  application  to  supreme  court 
to  prove  the  same,  etc. 

6  653.     Proceedings  where  Judge  ceases  to  hold  office. 


§646.  EXCEPTIONS  MAY  BE  TAKEN.  TIME 
WHEN  TAKEN,  ETC.  An  exception  is  an  objection  upon 
a  matter  of  law  to  a  decision  made,  either  before  or  after 
judgment,  by  a  court,  tribunal,  judge,  or  other  judicial  officer, 
in  an  action  or  proceeding.  The  exception  must  be  taken  at 
the  time  the  decision  is  made,  except  as  provided  in  section 
six  hundred  and  forty-seven. 

Hiiifory:  Enacted  March  11,  1872.  founded  on  9  188  Practice 
Act;  amended  Miirch  24,  1874,  Code  Amdts.  1873-4,  p.  313;  April 
3,  1876,  Code  Amdts.   1875-6,  p.  91. 
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§  647.  WHAT  DEEMED  EXCEPTED  TO.  The  verdict 
of  the  jury,  the  final  decision  in  an  action  or  proceeding,  an 
interlocutory  order  or  decision,  finally  determining  the  rights 
of  the  parties,  or  some  of  them,  an  order  or  decision  from 
which  an  appeal  may  be  taken,  an  order  sustaining  or  over- 
ruling a  demurrer,  allowing  or  refusing  to  allow  an  amend- 
ment to  a  pleading,  striking  out  a  pleading  or  a  portion  there- 
of, refusing  a  continuance,  an  order  made  upon  ex  parte  ap- 
plication, giving  an  instruction,  although  no  objection  to 
such  instruction  was  made,  refusing  to  give  an  instruction, 
modifying  an  instruction  requested,  an  order  or  decision 
made  in  the  absence  of  the  party  or  an  order  granting  or 
denying  a  non-suit  or  a  motion  to  strike  out  evidence  or  tes- 
timony, and  a  ruling  sustaining  or  overruling  an  objection  to 
evidence,  are  deemed  to  have  been  excepted  to. 

HIatoryt  Enacted  March  11,  1872,  founded  on  S  191  Practice 
Act;  amended  April  8,  1876,  Code  Amdts.  187&-6,  p.  92;  by  Code 
Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  147, 
held  unconstitutional,  see  history,  Kerr's  Cyc.  C.  C.  S  4;  amend- 
ed March  20,  1907,  Stats,  and  Amdts.  1907,  p.  715,  Kerr's  Stats, 
and  Amdts.  1906-7,  p.  449;  March  20,  1909,  Stats,  and  Amdts. 
1909.   p.    586. 


§  648.  EXCEPTION,  FORM  OF.  No  particular  form  of 
exception  is  required,  but  when  the  exception  is  to  the  verdict 
or  decision,  upon  the  ground  of  the  insufficiency  of  the  evi- 
dence to  justify  it,  the  objection  must  specify  the  particulars 
in  which  such  evidence  is  alleged  to  be  insufficient.  The  ob- 
jection must  be  stated,  with  so  much  of  the  evidence  or  other 
matter  as  is  necessary  to  explain  it,  and  no  more.  Only  the 
substance  of  the  reporter's  notes  of  the  evidence  shall  be 
stated.  Documents  on  file  in  the  action  or  proceeding  may 
be  copied,  or  the  substance  thereof  stated,  or  a  reference 
thereto  sufficient  to  identify  them  may  be  made. 

Hijitarsrt  Snacted  March  11,  1872,  founded  on  8  190  Practice 
Act;  amended  April  8,  1876,  Code  Amdts.  1875-6,  p.  92. 
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§  649.  BILL  OF  EXCEPTIONS.  WHEN  TO  BE  PRE- 
SENTED, ETC.  A  bill  containing  the  exception  to  any  de- 
cision may  be  presented  to  the  court  or  judge,  for  settle- 
ment at  any  time  after  the  decision  is  made,  but  the  same 
must  be  presented  within  ten  days  after  written  notice  of 
making  such  decision,  and  after  having  been  settled  must  be 
signed  by  the  judge  and  filed  with  the  clerk.  When  the  de- 
cision excepted  to  is  made  by  a  tribunal  other  than  a  court, 
or  by  a  judicial  officer,  the  bill  of  exceptions  must  be  pre- 
sented to  and  settled  and  signed  by  such  tribunal  or  officer. 

HUtoir:  Enacted  March  11,  1872;  amended  April  3,  1876, 
Code  Amdts.  1875-6,  p.  92;  by  Code  Commission,  Act  March  "8, 
1901,  Stats,  and  Amdts.  1900-1,  p.  147.  act  held  unconstitutional, 
see  Kerr's  Cyc.  C.  C.  §  4;  March  20,  1907,  Stats,  and  Amdts. 
1907,  p.  715,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  449;  March  20, 
1911.  Stats,  and  Amdts.  1911.  p.  402. 


§650.  EXCEPTIONS  NOT  PRESENTED  AT  TIME 
OF  RULING.  NOTICE  TO  ADVERSE  PARTY. 
[DRAFT  OF  PROPOSED  BILL;  AMENDMENTS.] 
HOW  SETTLED,  ETC.  When  a  party  desires  to  have  ex- 
ceptions taken  at  a  trial  settled  in  a  bill  of  exceptions,  he 
may,  at  any  time  thereafter,  and  within  ten  days  after  the 
entry  of  judgment,  if  the  action  was  tried  with  a  jury,  or  after 
receiving  notice  of  the  entry  of  judgment,  if  the  action  wa;* 
tried  without  a  jury,  or  if  proceedings  on  motion  for  a  new 
trial  be  pending,  within  ten  days  after  notice  of  decision 
denying  said  motion,  or  other  determination  thereof,  or  such 
further  time  as  the  court  in  which  the  action  is  pending,  or 
a  judge  thereof,  may  allow,  prepare  the  draft  of  a  bill,  and 
serve  the  same,  or  a  copy  thereof,  upon  the  adverse  party. 

[Contents  of  draft.]  Such  draft  must  contain  all  the  ex- 
ceptions and  proceedings  taken  upon  which  the  party  relies, 
and  may  contain  all  matters  reviewable  on  the  same  appeal 
whether  occurring  at  the  trial  or  on  motion  for  a  new  trial. 
It  may  also  contain  a  statement  of  any  matters  occurring 
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upon  the  trial,  in  the  presence  of  the  court,  showing  any 
of  the  matters  mentioned  in  subdivisions  one  and  two  of 
section  six  hundred  fifty-seven  of  this  code. 

[Adverse  party  may  propose  amendments.]  Within  ten 
days  after  such  service  the  adverse  party  may  propose 
amendments  thereto,  and  serve  the  same  or  a  copy  thereof, 
upon  the  other  party.  The  proposed  bill  and  amendments 
must,  within  ten  days  thereafter  be  presented  by  the  party 
seeking  the  settlement  of  the  bill,  to  the  judge  who  tried  or 
heard  the  case,  upon  five  days'  notice  to  the  adverse  party, 
or  be  delivered  to  the  clerk  of  the  court  for  the  judge. 

[Clerk  must  deliver  to  judge.]  When  received  by  the 
clerk  he  must  immediately  deliver  them  to  the  judge,  if  he 
is  in  the  county;  if  he  is  absent  from  the  county,  and  either 
party  desires  the  paper  to  be  forwarded  to  the  judge,  the 
clerk  must,  upon  notice  in  writing  of  such  party,  immediately 
forward  them  by  mail,  or  other  safe  channel;  if  not  thus 
forwarded  the  clerk  must  deliver  them  to  the  judge  imme- 
diately after  his  return  to  the  county. 

[Judge  to  designate  time  of  settling.]  When  received 
from  the  clerk,  the  judge  must  designate  the  time  at  which 
he  will  settle  the  bill,  and  the  clerk  must  immediately  notify 
the  parties  of  such  designation.  At  the  time  designated  the 
judge  must  settle  the  bill.  The  bill  must  thereupon  be  en- 
grossed and  presented  to  the  judge  to  be  certified,  by  the 
party  presenting  it,  within  ten  days. 

[Action  tried  before  referee.]  If  the  action  was  tried  be- 
fore a  referee,  the  proposed  bill,  with  the  amendments,  if  any, 
must  be  presented  to  such  referee  for  settlement  within  ten 
days  after  service  of  the  amendments,  upon  notice  of  five 
days  to  the  adverse  party,  and  thereupon  the  referee  must 
settle  the  bill.  If  no  amendments  are  served  or  if  served  are 
allowed,  tTie  proposed  bill  may  be  presented,  with  the  amend- 
ments, if  any,  to  the  judge  or  referee,  for  settlement  without 
notice  to  the  adverse  party. 
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[Judge  to  strike  out  useless  matter.]  It  is  the  duty  of  the 
judge  or  referee,  in  settling  the  bill,  to  strike  out  of  it  all 
redundant  and  useless  matter  so  that  the  exceptions  and 
proceedings  may  be  presented  as  briefly  as  possible.  When 
settled,  the  bill  must  be  signed  by  the  judge  or  referee,  with 
his  certificate  to  the  effect  that  the  same  is  allowed,  and  must 
then  be  filed  with  the  clerk. 

[Not  to  be  served  on  party  when  default  entered.]  No  bill 
of  exceptions,  notice  of  appeal,  or  notice  or  paper,  other 
than  amendments  to  the  pleadings  or  an  amended  pleading, 
need  be  served  upon  any  party  whose  default  has  been  duly 
entered,  or  who  has  not  appeared  in  the  action  or  proceeding. 

Hiatoryt  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  818;  by  Code  Commission,  Act  March  8, 
1901,  Stats,  and  Amdts.  1900-1,  p.  147,  act  held  unconstitutional, 
see  history,  S  5  C.  C.  P.;  amended  March  20,  1907,  Stats,  and 
Amdts.  1907,  p.  716,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  449; 
April  19,  1909,  Stats,  and  Amdts.  1909,  p.  993;  March  20,  1911, 
Stats,  and  Amdts.  1911,  p.  400;  April  24,  1915,  Stats,  and  Amdts. 
1915,  p.  207.     Mb  effect  August  8,  1916. 

§  651.  EXCEPTIONS  AFTER  JUDGMENT,  ETC.  Ex- 
ceptions to  any  decision  made  after  judgment  may  be  pre- 
sented to  the  judge  at  the  time  of  such  decision,  and  be  set- 
tled or  noted,  as  provided  in  section  six  hundred  and  forty- 
nine,  or  a  bill  thereof  may  be  presented  and  settled  after- 
ward, as  provided  in  section  six  hundred  and  fifty,  and  within 
like  periods  after  entry  of  the  order,  upon  appeal  from  which 
such  decision  is  reviewable. 

nimtwrrt  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  314;  by  Code  Commission,  Act  March  8, 
1901,  Stats,  and  Amdts.  190-0-1,  p.  148,  act  held  unconstitutional, 
see  history,  Kerr's  Cyc.  C.  C.  §  4;  amended  March  20,  1907, 
Stats,  and  Amdts.  1907,  p.  716,  Kerr's  Stats,  and  Amdts.  1906-7, 
p.  460. 

§  652.  WHEN  EXCEPTION  IS  REFUSED,  APPLI- 
CATION TO  SUPREME  COURT  TO  PROVE  THE 
SAME,  ETC.    If  the  judge  in  any  case  refuses  to  allow  a  bill 
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of  exceptions  in  accordance  with  the  facts,  the  party  desir- 
ing the  bill  settled  may  apply  by  petition  to  the  supreme 
court  to  prove  the  same;  the  application  may  be  made  in  the 
mode  and  manner,  and  under  such  regulations  as  that  court 
may  prescribe;  and  the  bill,  when  proven,  must  be  certified 
by  the  chief  justice  as  correct,  and  filed  with  the  clerk  of  the 
court  in  which  the  action  was  tried,  and  when  so  filed  it  has 
the  same  force  and  effect  as  if  settled  by  the  judge  who  tried 
the  cause. 

Htsiory^t  Enacted  March  11,  1872;  amended  by  Code  Com- 
mlBslon,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  148,  act 
held  unconstitutional,  see  history,  Kerr*s  Cyc.  C.  0.-8  4;  amend- 
ed March  20,  1907,  Stats,  and  Amdts.  1907,  p.  716,  Kerr's  Stats, 
and  Amdts.  1906-7,  p.  450. 

§653.  PROCEEDINGS  WHERE  JUDGE  CEASES  TO 
HOLD  OFFICE.  When  the  decision  excepted  to  was  made 
by  any  judicial  officer,  other  than  a  judge,  the  bill  of  excep- 
tions shall  be  presented  to  such  judicial  officer  and  be  set- 
tled and  signed  by  him  in  the  same  manner  as  it  is  required 
to  be  presented  to,  settled,  and  signed  by  a  court  or  judge. 

A  judge  or  judicial  officer  may  settle  and  aign  a  bill  of  ex- 
ceptiona  after,  aa  well  as  before,  he  ceases  to  be  such  judge 
or  judicial  officer.  If  such  judge  or  judicial  officer,  before 
the  bill  of  exceptions  is  settled,  dies,  is  removed  from  office, 
becomes  disqualified,  is  absent  from  the  state,  or  refuses  to 
settle  the  bill  of  exceptions,  or  if  no  mode  is  provided  by 
law  for  the  settlement  of  the  same,  it  shall  be  settled  anjd 
certified  in  such  manner  as  the  supreme  court  may,  by  its 
order  or  rules,  direct. 

Judges,  judicial  officers,  and  the  supreme  court  shall  respec- 
tiTely  possess  the  same  power,  in  settling  and  certifying  state- 
ments, as  is  by  this  section  conferred  upon  them  in  settling 
and  certifying  bills  of  exceptions. 

Hlstorsri  Enacted  March  11,  1872;  amended  April  3,  1876, 
Code  Amdts.   1876-6,  p.   98. 
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ARTICLE  11. 

NEW  TRIALS. 

§  656.     New  trial  defined. 

S  657.     When  a  new  trial  may  be  granted. 

§  658.     On  what  papers  moved  for. 

§  659.  Notice  of  motion,  upon  whom  served,  and  what  to  con- 
tain. 

i  660.     Motion   to  be  heard  at  the  time  specified,  or  dismissed. 

§  661.     Record   on   appeal    [repealed]. 

§  662.     New   trial  on  court's   own   motion    [repealed]. 

§  663.     Vacation  of  judgrment. 

S  663a.  Notice  of  Intention  to  move.  When  to  be  given,  and 
what   to  contain. 


§  656.  NEW  TRIAL  DEFINED.  A  new  trial  is  a  re-ex- 
amination of  an  issue  of  fact  in  the  same  court  after  a  trial 
and  decision  by  a  jury,  court,  or  referee. 

Hiatoryt  Enacted  March  11,  1872,  re-enactment  of  §  192 
Practice  Act;  amended  by  Code  Commission,  Act  March  8, 
1901,  Stats,  and  Amdts.  1900-1,  p.  148,  act  held  unconstitutional* 
see  history,  Kerr's  Cyc.  C.  C.  5  4;  amended  March  20,  1907, 
Stats,  and  Amdts.  1907,  p.  717,  Kerr's  Stats,  and  Amdts.  1906-7, 
p.  451. 


§657.    WHEN  A  NEW  TRIAL  MAY  BE  GRANTED. 

The  former  verdict  or  other  decision  may  be  vacated  and  a 
new  trial  granted,  on  the  application  of  the  party  aggrieved, 
for  any  of  the  following  causes,  materially  affecting  the  sub* 
stantial  rights  of  such  party: 

1.  Irregularity  in  the  proceedings  of  the  court,  jury,  or  ad- 
verse party,  or  any  order  of  the  court  or  abuse  of  discretion 
by  w^hich  either  party  was  prevented  from  having  a  fair  trial; 

2.  Misconduct  of  the  jury;  and  whenever  any  one  or  more 
of  the  jurors  have  been  induced  to  assent  to  any  general  or 
special  verdict,  or  to  a  finding  on  any  question  submitted  to 
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them  by  the  court,  by  a  resort  to  the  determination  of  chance, 
such  misconduct  may  be  proved  by  the  affidavit  of  any  one 
of  the  jurors; 

3.  Accident  or  surprise,  which  ordinary  prudence  could  not 
have  guarded  against; 

4.  Newly  discovered  evidence,  material  for  the  party  mak- 
ing the  application,  which  he  could  not,  with  reasonable  dil- 
ig^ence,  have  discovered  and  produced  at  the  trial; 

5.  Excessive  damages,  appearing  to  have  been  given  under 
the  influence  of  passion  or  prejudice; 

6.  Insufficiency  of  the  evidence  to  justify  the  verdict  or 
other  decision,  or  that  it  is  against  law; 

7.  Error  in  law,  occurring  at  the  trial  and  excepted  to  by 
the  party  making  the  application. 

Hlaiorjri  Enacted  March  11,  1872,  re-enactment  with  addi- 
tions of  §  193  Practice  Act. 

§  658.  ON  WHAT  PAPERS  MOVED  FOR.  When  the 
application  is  made  for  a  cause  mentioned  in  the  first,  second, 
third  and  fourth  subdivisions  of  the  last  section,  it  must  be 
made  upon  affidavits-;  otherwise  !l  must  be  made  on  the  min- 
utes of  the  court. 

Hlatoryi  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  314;  by  Code  Commission,  Act  March  8. 
1901,  Stats,  and  Amdts.  1900-1,  p.  149,  act  held  unconstitutional, 
see  history,  §  5,  C.  C.  P.;  amended  April  24,  1915,  Stats,  and 
Amdts.  1915,  p.  201.     lo  effect  immediately. 

§  659,  NOTICE  OF  MOTION,  UPON  WHOM  TO  BE 
SERVED,  AND  WHAT  TO  CONTAIN.  The  party  in- 
tending to  move  for  a  new  trial  must,  within  ten  days  after 
receiving  notice  of  the  entry  of  the  judgment,  or  within  ten 
days  after  verdict,  if  the  trial  was  by  jury,  file  with  the  clerk 
and  serve  upon  the  adverse  party  a  notice  of  his  intention 
to  move  for  a  new  trial,  designating  the  grounds  upon  which 
the  motion  will  be  made  and  whether  the  same  will  be  made 
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Upon  affidavits  or  the  minutes  of  the  court  or  both.    The  time 
above  specified  shall  not  be  extended  by  order  or  stipulation. 

[Piling  of  afiBdavits.]  If  the  motion  is  to  be  made  upon 
affidavits,  the  moving  party  must,  within  ten  days  after  serv- 
ing the  notice,  or  such  further  time  as  the  court  in  which  the 
action  is  pending,  or  a  judge  thereof,  may  allow  (but  not  to 
exceed  twenty  days'  additional  time)  file  such  affidavits  with 
the  clerk  and  serve  a  copy  thereof  upon  the  adverse  party, 
who  shall  have  ten  days  thereafter,  or  such  further  time  as 
the  court  may  allow  (not  exceeding  twenty  days'  additional 
time)  to  file  counter  affidavits  and  serve  a  copy  thereof  upon 
the  moving  party. 

Hiatorjrt  Enacted  March  11,  1872;  amended  March  24,  1874. 
Code  Amdts.  1873-4,  p.  315;  by  Code  Commission,  Act  March  8, 
1901,  Stats,  and  Amdts.  1900-1,  p.  149,  act  held  unconstitutional, 
see  history,  9  6,  C.  C.  P.;  amended  March  20,  1907,  Stats,  and 
Amdts.  1907,  'p.  717,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  451; 
April  24,  1915,  Stats,  and  Amdts.  1915.  p.  201.  In  effect  August 
8,   1915. 


§660.  MOTION  TO  BE  HEARD  AT  TIME  SPECI- 
FIED, OR  DISMISSED.  The  motion  for  a  new  trial  must 
be  heard  at  the  earliest  practicable  time  after  the  filing  of  affi- 
davits and  counter  affidavits,  in  case  the  motion  is  made 
on  affidavits,  in  other  cases  after  the  filing  of  the  notice.  On 
such  hearing  reference  may  be  had  in  all  cases  to  the  plead- 
ings and  orders  of  the  court  on  file,  and  when  the  motion  is 
made  on  the  minutes,  reference  may  also  be  had  to  any  dep- 
ositions and  documentary  evidence  offered  at  the  trial  and 
to  the  report  of  the  proceedings  on  the  trial  taken  by  the 
phonographic  reporter,  or  to  any  certified  transcript  of  such 
report,  or  if  there  be  no  such  report  or  certified  transcript,  to 
such  proceedings  occurring  at  the  trial  as  are  within  the  recol- 
lection of  the  judge;  when  the  proceedings  at  the  trial  have 
been  phonographically  reported,  but  the  reporter's  notes  have 
not  been  transcribed,  the  reporter  must,  upon  request  of  the 
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court,  or  either  party,  attend  the  hearing  of  the  motion,  and 
shall  read  his  notes,  or  such  parts  thereof  as  the  court,  or 
either  party,  may  require. 

[New  trial  hearing  has  precedence.]  The  hearing  and  dis- 
position of  the  motion  for  a  new  trial  shall  have  precedence 
over  all  other  matters  except  criminal  cases,  probate  matters 
and  cases  actually  on  trial,  and  it  shall  be  the  duty  of  the 
court  to  determine  the  same  at  the  earliest  possible  moment. 
The  power  of  the  court  to  pass  on  motion  for  new  trial  shall 
expire  within  three  months  after  the  verdict  of  the  jury  or 
service  on  the  moving  party  of  notice  of  the  decision  of  the 
court 

[Motion  not  determined  in  three  months  deemed  denial.] 
If  such  motion  is  not  determined  within  said  three  months, 
the  effect  shall  be  a  denial  of  the  motion  without  further 
order  of  the  court 

HUitoxyt  Enacted  March  11,  1872;  amended  March  24,  1874» 
Code  AmdtB.  1873-4,  p.  317,  by  Code  Commission,  Act  March  8, 
1901,  Stats,  and  Amdts.  1900-1,  p.  149,  act  held  unconstitutional, 
see  History,  S  6,  C.  C.  P.;  amended  March  20,  1907,  Stats,  and 
Amdts.  1907,  p.  718,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  452; 
April  24,  1915,  Stats,  and  Amdts.  1915,  p.  202.  In  effect  Augrust 
8,  1915. 

§661.    RECORD  ON  APPEAL.     [Repealed.] 

HtotofTi  Bnacted  March  11,  1872,  founded  on  S  195,  Practice 
AcT,  as  amended  1866,  Stats.  1866-6,  p.  845;  amended  March  24, 
1874,  Code  Amdts.  1873-4,  p.  918;  by  Code  Commission,  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  150,  act  held  un- 
constitutional, see  history,  $  5,  C.  C.  P.;  repealed  April  24,  1915, 
Stats,  and  Amdts.  1915,  p.  202.     In  effect  Augrust  8,  1915. 

§662.    NEW   TRIAL    ON   COURT'S   OWN    MOTION. 

[Repealed.] 

HlstofTi  Enacted  March  24,  1874,  Code  Amdts.  1873-4,  p.  819; 
repealed  April  24,  1915,  Stats,  and  Amdts.  1915,  p.  202.  In  effect 
AuiTUSt  8,  1915. 
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§663.  VACATION  OF  JUDGMENT.  A  judgment  or 
decree  of  a  superior  court,  when  based  upon  findings  of  fact 
made  by  the  court,  or  the  special  verdict  of  a  jury,  may,  upon 
motion  of  the  party  aggrieved,  be  set  aside  and  vacated  by 
the  same  court,  and  another  and  different  judgment  entered, 
for  either  of  the  following  causes,  materially  affecting  the 
substantial  rights  of  such  party  and  entitling  him  to  a  dif- 
ferent judgment: 

1.  Incorrect  or  erroneous  conclusions  of  law  not  consist- 
ent with  or  not  supported  by  the  findings  of  fact;  and  in 
such  case  when  the  judgment  is  set  aside,  the  conclusions  of 
law  shall  be  amended  and  corrected. 

2.  A  judgment  or  decree  not  consistent  with  or  not  sup- 
ported by  the  special  verdict. 

HiMtoryt  Enacted  March  24,  1874,  Code  Amdts.  1873-4,  p.  319; 
amended  March  9,  1878,  Code  Amdts.  1877-8,  p.  100,  repealed 
April  15,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  64;  present 
section  enacted  March  3,  1897,  Stats,  and  Amdts.  1897.  p.  58. 

§  663a.  NOTICE  OF  INTENTION  TO  MOVE.  WHEN 
TO  BE  GIVEN,  AND  WHAT  TO  CONTAIN.  The  party 
intending  to  make  the  motion  mentioned  in  the  last  section 
must,  within  ten  days  after  notice  of  the  entry  of  judgment, 
serve  upon  the  adverse  party  and  file  with  the  clerk  of  the 
court  a  notice  of  his  intention,  designating  the  grounds  upon 
which,  and  the  time  at  which  the  motion  will  be  made,  and 
specifying  the  particulars  in  -which  the  conclusions  of  law 
are  not  consistent  with  the  finding  of  facts,  or  in  which  the 
judgment  or  decree  is  not  consistent  with  the  special  verdict. 

[Time  for  making  motion.]  The  time  designated  for  the 
making  of  the  motion  must  not  be  more  than  sixty  days  from 
the  time  of  the  service  of  the  notice.  An  order  of  the  court 
granting  such  motion  may  be  reviewed  on  appeal  in  the  same 
manner  as  a  special  order  made  after  final  judgment  and  a 
bill  of  exceptions  to  be  used  on  such  appeal  may  be  pre- 
pared as  provided  in  section  six  hundred  and  forty-nine. 
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HlstoiTt  Enacted  as  9  663^  March  8,  1897,  Stats,  and  Amdts. 
1897,  p.  59;  re-numbered  S  663a  and  amended  March  20,  1907, 
Stats,  and  Amdts.  1907,  p.  719,  Kerr's  Stats,  and  Amdts.  1906-7, 
p.  452;  April  24,  1915,  Stats,  and  Amdts.  1915,  p.  203.  In  effect 
Augrust  8,  1915. 
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CHAPTER  VIII. 

THE  MANNER  OF  GIVINO  AND  ENTERING  JUDGMENT. 

S  664.     Judfirment  to  be  entered  in  twenty-four  hours,  etc. 

S  665.     Case  may  be  brougrht  before  the  court  for  argument. 

9  666.     When    counterclaim    established    exceeds    plaintiff's    de- 
mand. 

S  667.     In  replevin,  Judgment  to  be  in  the  alternative,  and  witli 
damages. 

9  668.     Judgment-book  to  be  kept  by  the  clerk. 

9  669.     If  a  party  die  after  verdict.  Judgment  may  be  entered, 
but  not  to  be  a  lien. 

9  670.     Judgment-roll,  what  to  contain. 

9  671.     Judgment-lien,  when  it  begins  and  when  it  expires. 

9  672.     Docket,  how  kept,  and  what  to  contain. 

9  673.     Docket  to  be  open  for  inspection  without  charge. 

9  674.     Transcript  to  be  filed  in  any  county,  and  Judgment   to 
become  a  lien  there. 

9  676.     Satisfaction  of  a  Judgment,  how  made. 

9  675a.  Satisfaction  of  mortgage  recorded. 

9  676.     Undertaking  in  action  to  set  aside  transfer  of  property. 

9  677.     Conditions  of  undertaking  and  amount  of. 

9  677)4-Filing  and  service  of  undertaking. 

9  678.     Exceptions  to  sureties. 

9  678V&.Ju8tlflcation   of  sureties.     Approval  and   disapproval   of 
bond. 

9  679.     Objection    because    estimated    value    in    bond    less    than 
market  value.     New  undertaking. 

9  679  V&. Justification  of  sureties. 

9  680.     When  undertaking  becomes  effective. 

9  680  V6. Judgment  against  sureties  on  bond,  when. 


§  664.  JUDGMENT  TO  BE  ENTERED  IN  TWENTY- 
FOUR  HOURS,  ETC.  When  trial  by  jury  has  been  had, 
judgment  must  be  entered  by  the  clerk,  in  conformity  to  the 
verdict,  within  twenty-four  hours  after  the  rendition  of  the 
verdict,  unless  the  court  order  the  case  to  be  reserved  for 
argument  or  further  consideration,  or  grant  a  stay  of  pro- 
ceeding.4.     If  the  trial  has  been  had  by  the  court,  judgment 
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must  be  entered  by  the  clerk,  in  conformity  to  the  decision 
of  the  court,  immediately  upon  the  filing  of  such  decision. 
In  no  case  is  a  judgment  effectual  for  any  purpose  until  so 
entered. 

Hlatorjrs  Enacted  March  II,  1872,  re-enactment  of  S  197 
Practice  Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  'p.  150,  act  held  unconstitutional,  see 
history,  Kerr's  Cyc.  C.  C.  9  4;  amended  March  20,  1907,  Stats. 
and  Amdts.  1907,  p.  719,  Kerr's  Stats,  and  Amdts.  19a6-7,  p.  453. 

§665.  CASE  MAY  BE  BROUGHT  BEFORE  THE 
COURT  FOR  ARGUMENT.  When  the  case  is  reserved 
for  argument  or  further  consideration,  as  mentioned  in  the 
last  section,  it  may  be  brought  by  either  party  before  the 
court  for  argument. 

HiJitoxyt  Enacted  March  11,  1872,  re-enactment  of  9  198 
Practice  Act  as  amended  in  1854   (Stats.  1854,  p.  84). 

§666.  WHEN  COUNTERCLAIM  ESTABLISHED 
EXCEEDS  PLAINTIFF'S  DEMAND.  If  a  counterclaim, 
established  at  the  trial,  exceeds  the  plaintiff's  demand,  judg- 
ment for  the  defendant  must  be  given  for  the  excess;  or  if 
it  appear  that  the  defendant  is  entitled  to  any  other  affirm- 
ative relief,  judgment  must  be  given  accordingly. 

Hlstoryi  Enacted  March  11,  1872,  re-enactment  of  9  199 
Practice  Act. 


§667.  IN  REPLEVIN,  JUDGMENT  TO  BE  IN  THE 
ALTERNATIVE,  AND  WITH  DAMAGES.  In  an  action 
to  recover  the  possession  of  personal  property,  judgment  for 
the  plaintiff  may  be  for  the  possession  or  the  value  thereof, 
in  case  a  delivery  cannot  be  had,  and  damages  for  the  de- 
tention. 

If  the  property  has  been  delivered  to  the  plaintiff,  and  the 
defendant  claim  a  return  thereof,  judgment  for  the  defendant 
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may  be  for  a  return  of  the  property  or  the  value  thereof,  in 
case  a  return  cannot  be  had,  and  damages  for  taking  and 
withholding  the  same. 

[Gold  coin  or  currency  judgment]  In  an  action  on  a  con- 
tract or  obligation  in  writing,  for  the  direct  payment  of 
money,  made  payable  in  a  specified  kind  of  money  or  cur- 
rency,  judgment  for  the  plaintiff,  whether  it  be  by  default  or 
after  verdict,  may  follow  the  contract  or  obligation,  and  be 
made  payable  in  the  kind  of  money  or  currency  specified 
therein;  and  in  all  actions  for  the  recovery  of  money,  if  the 
plaintiff  allege  in  his  complaint  that  the  same  was  under- 
stood and  agreed  by  the  respective  parties  to  be  payable  in 
a  specified  kind  of  money  or  currency,  and  this  fact  is  ad- 
mitted by  the  default  of  the  defendant  or  established  by  evi- 
dence, the  judgment  for  the  plaintiff  must  be  made  payable  in 
the  kind  of  money  or  currency  so  alleged  in  the  complaint; 
and  in  an  action  against  any  person  for  the  recovery  of 
money  received  by  such  person  in  a  fiduciary  capacity,  or  to 
the  use  of  another,  judgment  for  the  plaintiff  must  be  made 
payable  in  the  kind  of  money  or  currency  so  received  by 
such  person. 

Htotorjri  Enacted  March  11,  1872,  re-enactment  with  addi- 
tions of  §  200  Practice  Act. 

§668.  JUDGMENT-BOOK  TO  BE  KEPT  BY  THE 
CLERK.  The  clerk  must  keep,  with  the  records  of  the  court, 
a  book  to  be  called  the  "judgment-book,"  in  which  judg- 
ments must  be  entered. 

Hlatorjrt  Enacted  March  11,  1872,  re-enactment  of  S  201 
Practice  Act,  omitting:  concluding  part  reading:  "and  shall  speci- 
fy clearly  the  relief  granted,  or  other  determination  of  the 
action." 

§669.  IF  A  PARTY  DIE  AFTER  VERDICT,  JUDG- 
MENT MAY  BE  ENTERED,  BUT  NOT  TO  BE  A  LIEN. 

If  a  party  die  after  a  verdict  or  decision  upon  any  issue  of 
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fact,  and  before  judgment,  the  court  may  nevertheless  render 
judgment  thereon.  Such  judgment  is  not  a  lien  on  the  real 
property  of  the  deceased  party,  but  is  payable  in  the  course 
of  administration  on  his  estate. 

mntoryt      Enacted    March    11,    1872.    re-enactment    of    5  202 
Practice  Act. 


§670.  JUDGMENT-ROLL,  WHAT  TO  CONTAIN. 
Immediately  alter  entering  the  judgment,  the  clerk  must 
attach  together  and  file  the  following  papers,  which  con- 
stitute the  judgment-roll: 

1.  In  case  the  complaint  is  not  answered  by  any  defend- 
ant, the  summons,  with  the  affidavit  or  proof  of  service;  the 
complaint  with  a  memorandum  indorsed  thereon  that  the 
default  of  the  defendant  in  not  answering  was  entered,  and 
a  copy  of  the  judgment;  and  in  case  the  service  so  made  is 
by  publication,  the  affidavit  for  publication  of  summons,  and 
the  order  directing  the  publication  of  summons; 

2.  In  all  other  cases,  the  pleadings,  all  orders  striking  out 
any  pleading  in  whole  or  in  part,  a  copy  of  the  verdict  of  the 
jury,  or  finding  of  the  court  or  referee,  and  a  copy  of  any 
order  made  on  demurrer,  or  relating  to  a  change  of  parties, 
and  a  copy  of  the  judgment;  if  there  are  two  or  more  defend- 
ants in  the  action,  and  any  one  of  them  has  allowed  judg- 
ment to  pass  against  him  by  default,  the  summons,  with  proof 
of  its  service,  on  such  defendant;  and  if  the  service  on  such 
defaulting  defendant  be  by  publication,  then  the  affidavit 
for  publication,  and  the  order  directing  the  publication  of 
the  summons. 

Hlstorjrt  Enacted  March  11,  1872,  re-enactment  with  addi- 
tions of  S  203  Practice  Act;  amended  March  24,  1874,  Code 
Amdts.  1878-4,  p.  319;  March  9,  1876,  Code  Amdts.  1875-6,  p.  93; 
March  12,  18^5,  Stata.  and  Amdts.  1895,  p.  45;  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  151,  act 
held  unconstitutional,  see  history,  Kerr's  Cyc.  C.  C.  S  4;  amended 
March  20,  1907,  Stats,  and  Amdts.  1907.  p.  720,  Kerr's  Stats,  and 
Amdts.   1906-7.  p.  453. 

303 


671,672       CODE  OP  CIVIL  PROCEDURE.      [Pt. II, Tit. VI II. 

§671.  JUDGMENT-LIEN,  WHEN  IT  BEGINS  AND 
WHEN  IT  EXPIRES.  Immediately  after  filing  the  judg- 
ment-roll, the  clerk  must  make  the  proper  entries  of  the 
judgment,  under  appropriate  heads,  in  the  docket  kept  by 
him;  and  from  the  time  the  judgment  is  docketed  it  be- 
comes a  lien  upon  all  the  real  property  of  the  judgment 
debtor  not  exempt  from  execution  in  the  county,  owned  by 
him  at  the  time,  or  which  he  may  afterwards  acquire,  until 
the  lien  ceases.  The  lien  continues  for  five  years,  unless  the 
enforcement  of  the  judgment  be  stayed  on  appeal  by  the  ex- 
ecution of  a  sufficient  undertaking  as  provided  in  this  code, 
in  which  case  the  lien  of  the  judgment  and  any  lien  by  virtue 
of  an  attachment  that  has  been  issued  and  levied  in  the  ac- 
tion ceases. 

HIstoryt  Enacted  March  11,  1872,  re-enactment  of  §  204 
Practice  Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p. 
320;  March  9,  1895,  Code  Amdts.  1895,  p.  37. 

§  672.  DOCKET,  HOW  KEPT,  AND  WHAT  TO  CON- 
TAIN.  The  docket  mentioned  in  the  last  section  is  a  book 
which  the  clerk  keeps  in  his  office,  with  each  page  divided 
into  nine  columns,  and  headed  as  follows:  Date  of  entry  in 
docket;  judgment  debtors;  judgment  creditors;  judgment; 
time  of  entry;  where  entered  in  judgment  book;  appeals, 
when  taken;  judgment  of  appellate  court;  satisfaction  of 
judgment,  when  entered. 

If  the  judgment  is  for  the  recovery  of  money,  the  amount 
must  be  stated  in  the  docket  under  the  head  of  judgment; 
if  the  judgment  is  for  any  other  relief,  a  memorandum  of  the 
general  character  of  the  relief  granted  must  be  stated. 

The  names  of  the  defendants  must  be  entered  in  alphabet- 
ical order. 

HlatoiTt  Enacted  March  11,  1872.  re-enactment  of  {  20( 
Practice  Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  151,  act  held  unconstitutional,  see 
history,  Kerr's  Cyc.  C.  C.  S4:  amended  March  20,  1907,  Stats, 
and  Amdts.  1907,  p.  720,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  453. 
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§673.  DOCKET  TO  BE  OPENED  FOR  INSPECTION 
WITHOUT  CHARGE.  The  docket  kept  by  the  clerk  is 
open  at  all  times,  during  office  hours,  for  the  inspection  of 
the  public,  without  charge.  The  clerk  must  arrange  the  scv* 
eral  dockets  kept  by  him  in  such  a  manner  as  to  facilitate 
their  inspection. 

Htetoxyt  Enacted  March  11,  1872,  re-enactment  of  {  206 
Practice  Act. 


§  674.  TRANSCRIPT  TO  BE  FILED  IN  ANY  COUN- 
TY, AND  JUDGMENT  TO  BECOME  A,  LIEN  THERE. 
The  transcript  of  the  original  docket  of  any  judgment,  the 
enforcement  of  which  has  not  been  stayed  on  appeal,  certi- 
fied by  the  clerk,  may  be  filed  with  the  recorder  of  any  other 
county,  and  from  such  filing  the  judgment  becomes  a  lien 
upon  all  the  real  property  of  the  judgment  debtor  not  ex- 
empt from  execution  in  such  county,  owned  by  him  at  the 
time,  or  which  he  may  afterward,  and  before  the  lien  expires, 
acquire.  The  lien  continues  for  two  years  unless  the  judg- 
ment is  previously  satisfied  or  the  lien  otherwise  discharged. 

Hl«toryt  Enacted  March  11,  1872,  re-enactment  of  9  207 
Practice  Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  152,  act  held  unconstitutional,  see 
history,  Kerr's  Cyc.  C.  C.  $4;  amended  March  20,  1907,  Stats, 
and  Amdts.  1907,  p.  720,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  454. 

§675.  SATISFACTION  OF  A  JUDGMENT,  HOW 
MADE.  Satisfaction  of  a  judgment  may  be  entered  in  the 
clerk's  docket  upon  an  execution  returned  satisfied,  or  upon 
an  acknowledgment  of  satisfaction  filed  with  the  clerk, 
made  in  the  manner  of  an  acknowledgment  of  a  conveyance 
of  real  property,  by  the  judgment  creditor,  or  by  his  in- 
dorsement on  the  face,  or  on  the  margin  of  the  record  of 
the  judgment,  or  by  the  attorney,  unless  a  revocation  of  his 
authority  is  filed.  Whenever  a  judgment  is  satisfied  in  fact, 
otherwise   than   upon   an   execution,   the   party   or   attorney 
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must  give  such  acknowledgment,  or  make  such  indorsement, 
and  upon  motion,  the  court  may  compel  it,  or  may  order  the 
entry  of  satisfaction  to  be  made  without  it. 

History:  Enacted  March  11,  1872,  re-enactment  of  9  208 
Practice  Act;  amended  March  24,  1874,  Code  Amdts.  1873-4, 
p.  320. 

§675a.    SATISFACTION    OF   MORTGAGE    RECORD. 

ED.  Whenever  a  mortgage  on  real  property  is  foreclosed 
in  this  state  and  the  property  covered  by  such  mortgage 
is  sold  under  and  pursuant  to  the  decree  of  foreclosure  en- 
tered in  the  action  in  which  such  foreclosure  is  had,  it  shall 
be  the  duty  of  the  sheriff,  or  commissioner  making  the  sale, 
as  the  case  may  be,  within  five  days  after  the  purchaser  at 
the  sale  becomes  entitled  to  a  deed  from  such  sheriff,  or 
commissioner  thereunder,  to  enter  upon  the  margin  of  the 
county  records  where  such  mortgage  is  recorded,  if  the  same 
be  recorded,  a  satisfaction  of  the  same. 

[Form  of  satisfaction.]  Such  satisfaction  shall  be  substan- 
tially in  the  following  form: 

Full  satisfaction  and  discharge  of  the  within  mortgage  by 

foreclosure    is    hereby    entered    this    day   of 19.. 

Decree  of  foreclosure  entered  the day  of 19..    in 

cause  No entitled, vs Sale  under  such  de- 
cree had  the day  of 19 . .         

Sheriff  (commissioner). 

Hlstorjrt  Enacted  March  18,  1905,  Stats,  and  Amdts.  1906,  pp. 
243,  24  4.     In  effect  immediately. 

§676.  UNDERTAKING  IN  ACTION  TO  SET  ASIDE 
TRANSFER  OF  PROPERTY.  Where  an  action  is  com- 
menced to  set  aside  a  transfer  or  conveyance  of  property 
on  the  grounds  that  such  transfer  or  conveyance  was  made 
to  hinder,  delay  or  defraud  a  creditor  or  creditors,  the  trans- 
feree or  grantee  to  whom  it  is  alleged  the  property  was  trans" 
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f erred  or  conveyed  to  hinder,  delay  or  defraud  creditors  or 
the  successors  or  assigns  of  such  transferee  or  grantee,  may 
g^ve  an  undertaking  as  herein  provided,  and  when  such  un^ 
dertaking  is  given  as  herein  provided,  the  transferee  or 
grantee  to  whom  it  is  alleged  the  property  was  transferred 
or  conveyed  to  hinder,  delay  or  defraud  creditors,  or  the  suc- 
cessors and  assigns  of  such  transferee  or  grantee,  may  sell, 
encumber,  transfer,  convey,  mortgage,  pledge  or  otherwise 
dispose  of  the  property,  or  any  part  thereof,  which  is  alleged 
to  have  been  transferred  or  conveyed  to  hinder,  delay  or  de- 
fraud creditors,  so  that  the  purchaser,  encumbrancer,  trans- 
feree, mortgagee,  grantee  or  pledgee  of  such  property,  will 
take,  own,  hold  and  possess  such  property  unaffected  by  such 
action  and  suit,  or  the  judgment  which  may  be  rendered 
therein. 

Hiatoryt    Enacted  March  9,  1903,  Stats,  and  Amdts.  1908,  p.  98. 

§677.  CONDITIONS  OF  UNDERTAKING  AND 
AMOUNT  OF.  Such  undertaking  with  two  sureties  shall 
be  executed  by  the  transferee  or  grantee  to  whom  it  is  al- 
leged the  property  was  transferred  or  conveyed  to  hinder, 
delay  or  defraud  creditors,  or  the  successor  or  assign  of  such 
transferee  or  grantee,  in  double  the  estimated  value  of  the 
property  so  alleged  to  have  been  transferred  or  conveyed, 
provided,  in  no  case  need  such  undertaking  be  for  a  greater 
sum  than  double  the  amount  of  the  debt  or  liability  allege«i 
to  be  due  and  owing  to  the  plaintiff  in  such  action,  com- 
menced to  set  aside  said  transfer  and  conveyance;  and  where 
such  estimated  value  of  the  property  alleged  so  to  have  been 
conveyed  is  less  than  the  sum  alleged  to  be  due  and  owing 
to  the  plaintiff  in  the  action,  such  estimated  value  shall  be 
stated  in  the  undertaking,  and  said  undertaking  shall  be  con- 
ditioned that,  if  it  be  adjudged  in  said  action  that  the  transfer 
or  conveyance  was  made  to  hinder,  delay  or  defraud  a  cred- 
itor or  creditors,  then  that  the  transferee  or  grantee  or  the 
said  successor  or  assigns  of  such  transferee  or  grantee  giv- 
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ing  such  undertaking,  will  pay  to  the  plaintiff  in  said  action 
a  sum  equal  to  the  value,  as  the  same  is  estimated  in  said 
undertaking,  of  said  property  alleged  to  have  been  trans- 
ferred or  conveyed  to  hinder,  delay  or  defraud  creditors,  not 
exceeding  the  sum  alleged  to  be  due  and  owing  to  the  plain- 
tiff in  the  action. 

HlMtoryt    Enacted  March  9,  1903.  Stats,  and  Amdts.  1903,  p.  99. 

§  677^2.  FILING  AND  SERVICE  OF  UNDERTAK- 
ING.  Said  undertaking  shall  be  filed  in  the  action  in  which 
said  execution  issued  and  a  copy  thereof  served  upon  the 
plaintiff  or  his  attorney  in  said  action. 

HUtoiTi    Enacted  March  9,  1903,  Stats,  and  Amdts.  1903,  p.  99. 

§  678.  EXCEPTIONS  TO  SURETIES.  Within  ten  days 
after  service  of  the  copy  of  undertaking  the  plaintiff  may 
object  to  such  undertaking  on  the  ground  of  inability  of  the 
sureties,  or  either  of  them,  to  pay  the  sum  for  which  they 
become  bound  in  said  undertaking,  and  upon  the  ground  that 
the  estimated  value  of  the  property  therein  is  less  than  the 
market  value  of  such  property.  Such  objection  to  the  un- 
dertaking shall  be  made  in  writing,  specifying  the  ground  or 
grounds  of  objection,  and  if  the  objection  is  made  to  the 
undertaking  that  the  estimated  value  therein  is  less  than  the 
market  value  of  the  property,  such  objection  shall  specify 
the  plaintiff's  estimate  of  the  market  value  of  the  property. 
Such  written  objection  shall  be  served  upon  the  said  trans- 
feree or  grantee,  or  the  successor  or  assigns  of  such  trans- 
feree or  grantee  giving  such  undertaking. 

Hlstoryt    Enacted  March  9,  1903,  Stats,  and  Amdts.  1903,  p.  99. 

§678y2.  JUSTIFICATION  OF  SURETIES.  APPROV- 
AL AND  OTSATPROVAL  OF  BOND.  When  the  sure- 
ties or  either  of  them,  are  objected  to,  the  surety  or  sure* 
ties  so  objected  to  shall  justify  before  the  court  in  which  the 
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action  is  commenced,  upon  ten  days'  notice  of  the  time  when 
they  will  so  justify  being  given  to  the  plaintiff,  or  plaintifiPs 
attorney. 


witnesses  as  to  sufficiency  of  surety.]  Upon  the 
hearing  and  examination  into  the  sufficiency  of  a  surety,  wit- 
ness may  be  required  to  attend  and  evidence  may  be  pro- 
cured and  introduced  in  the  same  manner  as  in  trial  of  civil 
cases. 

Upon  such  hearing  and  examination  the  court  shall  make 
its  order,  in  writing,  approving  or  disapproving  the  suf- 
ficiency of  the  sureties  or  surety  on  such  undertaking.  In 
case  the  court  disapproves  of  the  surety  or  sureties  or  any 
undertaking,  a  new  undertaking  may  be  filed  and  served,  and 
to  any  undertaking  given  under  the  provisions  of  this  act 
the  same  objection  to  the  sureties  may  be  made  and  the  same 
proceeding9  had  as  in  case  of  the  first  undertaking  filed  and 
served. 

Htotorjri    Enacted  March  9,  1903.  Stats,  and  AmdtB.  190S,  p.  99. 

§679.  OBJECTION  BECAUSE  ESTIMATED  VALUE 
IN  BOND  LESS  THAN  MARKET  VALUE.  NEW  UN- 
DERTAKING. When  objection  is  made  to  the  undertaking 
upon  the  ground  that  the  estimated  value  of  the  property,  as 
stated  in  the  undertaking,  is  less  than  the  market  value  of 
the  property,  the  transferee  or  grantee,  or  the  successor  or 
assigns  of  such  transferee  or  grantee  giving  the  undertak- 
ing may  accept  the  estimated  value  stated  by  the  plaintiff 
in  said  objection,  and  a  new  undertaking  may  at  once  be 
filed,  with  the  plaintiff's  estimate  stated  therein  as  the  esti- 
mated value,  and  no  objection  shall  thereafter  be  made  upon 
that  ground; 

If  the  plalntifTs  estimate  of  the  market  value  is  not  accept- 
ed, the  transferee  or  grantee,  or  the  successor  or  assigns  of 
the  grantee  or  transferee  giving  such  undertaking,  upon  ten 

309 


§§679^^,680    CODE  OF  civil  proceduhb.  [Pt.II,Tit.VIII. 

days*  notice  to  the  plaintiff,  shall  move  the  court  in  which  the 
action  is  pending  to  estimate  the.  market  value  of  the  prop- 
erty, and  upon  the  hearing  of  such  motion,  witnesses  may  be 
required  to  attend  and  testify,  and  evidence  may  be  produced 
in  the  same  manner  as  in  the  trial'  of  civil  actions. 

[Court  to  estimate  market  value,  when.]  Upon  the  hearing 
of  the  motion  the  court  shall  estimate  the  market  value  of 
the  property,  and  if  the  estimated  value  of  the  property  as 
made  by  the  court  exceeds  the  estimated  value  as  stated  in 
the  undertaking,  a  new  undertaking  shall  be  filed  and  served 
with  the  market  value  determined  by  the  stated  value  therein 
as  the  estimated  value  of  the  property. 

Riatoryt  Enacted  March  9«  1903,  Stats,  and  Amdts.  190$, 
p.  100. 

§679Ji.  JUSTIFICATION  OF  SURETIES.  The  sure- 
ties shall  justify  upon  the  undertaking  as  required  by  section 
one  thousand  and  fifty-seven  of  the  Code  of  Civil  Procedure. 

HIstorri  Enacted  March  9,  1908,  Stata.  and  Amdts.  1903, 
p.    100. 

§680.  WHEN  UNDERTAKING  BECOMES  EFFEC- 
TIVE.  The  undertaking  shall  become  effective  for  the  pur- 
pose stated  in  section  one  of  this  act,  ten  days  after  service 
of  copy  thereof  on  the  plaintiff,  unless  objection  to  such  un- 
dertaking is  made  as  in  this  act  provided,  and  in  case  objec- 
tion is  so  made  to  the  undertaking  filed  and  served,  the  same 
shall  become  effective  for  such  purpose  when  an  order  is 
made  by  such  court  approving  the  sureties,  when  the  surety 
or  sureties  are  objected  to,  or  affirming  the  estimate  of  the 
value  of  property  when  objection  is  niade  thereto,  or  in  case 
any  objection  to  the  undertaking  is  sustained  by  the  court 
when  a  new  undertaking  is  filed  and  served  as  required  by 
this  act,  to  which  no  objection  is  made,  or  if  made  is  not 
sustained  by  the  court. 

Histom  Enacted  March  9,  1903,  Stats^  and  Amdta.  1903. 
p.    100. 
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§  680y2.  JUDGMENT  AGAINST  SURETIES  ON  BOND, 
WHEN.  If  judgment  be  rendered  in  said  action  that  the  al- 
leged transfer  or  conveyance  was  made  to  hinder,  delay  or 
defraud  creditors,  then  judgment  shall  be  rendered  in  such 
action  without  further  proceeding  in  favor  of  plaintiff  and 
against  the  principal  and  sureties  on  said  undertaking  for 
the  sum  for  which  said  undertaking  was  executed  according 
to  the  conditions  thereof. 

HlstoiTs  Enacted  March  9,  1903,  Stats,  and  Amdts.  1003, 
p.  101. 
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TITLE  IX. 

OF  THE  EXECUTION  OF  THE  JUDGMENT  IN  CIVIL 

ACTIONS. 

Chapter  I.    The  Execution,  §§681-7131/2. 

II.     Proceedings     Supplemental     to     the  Execution, 
§§  714-721. 


CHAPTER  I. 

THE  EXECUTION. 

S  681.     Within  what  time  execution  may  issue. 

S  681a.  Stay  of  execution. 

S  682.  Who  may  issue  the  execution,  its  form,  to  whom  di- 
rected, and  what  it  shall  require. 

S  683.     When  made  returnable. 

S  684.     Money  judgments  and  others,   how   enforced. 

S  685.     Execution  after  Ave  years. 

S  686.  When  execution  may  issue  against  the  property  of  a 
party  after  his  death. 

S  687.     Execution,  how  and  to  whom  issued. 

9  688.  What  shall  be  liable  to  be  seized  in  execution.  Not  to 
be  affected  till  a  levy  is  made. 

S  689.     When  property  is  claimed  by  a  third  party.     Indemnity. 

8  690.     What  exempt  from  execution. 
S  691.     Writ,  how  executed. 

S  692.     Notice  of  sale  under  execution,  how  given. 

9  693.     Selling  without  notice,  what  penalty  attached. 

S  694.  Sales,  how  conducted.  Neither  the'  officer  conducting  It 
nor  his  deputy  to  be  a  purchaser.  Real  and  personal 
property,  how  sold.  Judgment  debtor,  if  present,  may 
direct  order  of  sale,  and  the  officer  shall  follow  his 
directions. 

8  695.  If  purchaser  refuses  to  pay  purchase  money,  what  pro- 
ceedings. 

8  696.     Officer  may  refuse  such  purchaser's  bid  after. 

8  697.  These  two  sections  not  to  make  officer  liable  beyond  a 
certain   amount. 
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i  698.  Personal  property  not  capable  of  manual  delivery,  how 
delivered  to  purchaser. 

\  699.  Personal  property  not  capable  of  manual  delivery,  how 
sold  and  delivered. 

i  700.     Real  property,  sale  of.  Title  of  purchaser. 

I  700a.  Sale  absolute,  when;  when  subject  to  redemption. 

S  701.     Real  property  so  sold,  by  whom  it  may  be  redeemed. 

i  702.     When  it  may  be  redeemed,  and  redemption  money. 

S  703.  When  Judgment  debtor  or  other  redemptioner  may  re- 
deem. 

S  704.  In  ca&es  of  redemption,  to  whom  the  payments  are  to 
be  made. 

1 705.     What  a  redemptioner  must  do  in  order  to  redeem. 

i  700.  Until  the  ex);>iration  of  redemption-time  court  may  re- 
strain waste  on  the  property.  What  considered  waste. 

i  7<^7.     Rents  and  profits. 

i  708.  If  purchaser  of  real  property  be  evicted  for  irregulari- 
ties in  sale,  what  he  may  recover,  and  from  whom. 
When  Judgment  to  be  *  revived.  Petition  for  the 
purpose,  how  and  by  whom  made. 

I  709.  Party  who  pays  more  than  his  share  may  compel  con- 
tribution. 

I  710.     Collection  of  moneys  from  Judgment  debtor;  procedure. 

1 710[a].Clalih  and  release  of  property  held  under  execution; 
undertaking. 

1 71 0\^. Undertaking  by  party  claiming  property;  amount  and 
conditions  of. 

1 711.     Filing  and  service  of  undertaking. 

I  711  ^.Exception  to  sureties;  how  made. 

i  712.     Justification  of  sureties;  approval  and  disapproval. 

i712%.New  undertaking;  when  to  be  given. 

i  713.     Justification  of  sureties. 

i713%.When  undertaking  becomes  effectual. 


§681.  WITHIN  WHAT  TIME  EXECUTION  MAY  IS- 
SUE. The  party  in  whose  favor  judgment  is  given  may,  at 
any  time  within  five  years  after  the  entry  thereof,  have  a  writ 
of  execution  issued  for  its  enforcement. 

[Time  during  which  stayed  ezcluded  in  computing  time.] 
If,  after  the  entry  of  the  judgment,  the  issuing  of  execution 
tbereon  is  stayed  or  enjoined  by  any  judgment  or  order  of 
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court,  or  by  operation  of  law,  the  tinie  during  which  it  is  so 
stayed  or  enjoined  must  be  excluded  from  the  computation 
of  the  five  years  within  which  execution  may  issue. 

Hlstoryt  Enacted  March  11,  1872,  re-enactment  of  5  209 
Practice  Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  152,  act  held  unconstitutional,  see 
history,  Kerr's  Cyc  C.  C.  §  4;  amended  March  19,  1907,  Stats, 
and  Amdts.  1907,  p.  682,  Kerr's  Stats,  and  Amdts.  1906-7,  p.   454. 

§  681a.  STAY  OF  EXECUTION.  The  court  or  the  judge 
thereof  shall  not  have  the  power,  without  the  consent  of 
the  adverse  party,  to  stay,  for  a  longer  period  than  thirty 
days,  the  execution  of  any  judgment  or  order  [,]  the  execu- 
tion w^hereof  would  be  stayed  on  appeal  only  by  the  execu- 
tion of  a  stay  bond. 

Hlstoryt  Enacted  March  20,  1911,  Stats,  and  Amdts.  1911, 
p.  400. 


§682.  WHO  MAY  ISSUE  THlE  EXECUTION,  ITS 
FORM,  TO  WHOM  DIRECTED,  AND  WHAT  IT  SHALL 
REQUIRE.  The  writ  of  execution  must  be  issued  in  the  name 
of  the  people,  sealed  with  the  seal  of  the  court,  and  sub- 
scribed by  the  clerk,  and  be  directed  to  the  sheriff,  and  it 
must  intelligibly  refer  to  the  judgment,  stating  the  courts,  the 
county  where  the  judgment-roll  is  filed,  and  if  it  be  for 
money,  the  amount  thereof,  and 'the  amount  actually,  due 
thereon,  and  if  made  payable  in  a  specified  kind  of  money  or 
currency,  as  provided  in  section  six  hundred  and  sixty-seven, 
the  execution  must  also  state  the  ki(id  of  money  or  currency 
in  which  the  judgment  is  payable,  and  must  require  the  sheriff 
substantially  as  follows: 

1.  If  it  be  against  the  property  of  the  judgment  debtor,  it 
must  require  the  sheriff  to  satisfy  the  judgment,  with  interest, 
out  of  the  personal  property  of  such  debtor,  and  if  sufficient 
personal  property  cannot  be  found,  then  .qu|  of  his  real  prop- 
erty; or  if  the  judgment  be  a  Hea  upon .  ceal  property,  then 
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out  of  the  real  property  belonging  to  him  on  the  day  when 
the  judgment  was  ddfckdted,  or  at  any  time  thereafter;  or  if 
the  execution  be  is&ued  to  a  county  other  than  the  one  in 
which  the  judgment  'was  recovered,  on  the  day  when  the 
transcript  of  the  docket  was  filed  in  the  office  of  the  recorder 
of  such  county,  stating  si|ch  day,  or  any  time  thereafter; 

2.  If  it  be  against  real  ^or  personal  property  in*  the  hands 
of  the  personal  representatives,  heirs,  devisees,  legatees, 
tenants,  or  trustees,  it  must  require  the  sheriff  to  satisfy  the 
judgment^  with  interest,  out  of  such  property; 

3.  If  it  be  against  the  .person  of  the  judgment  debtor,  it 
must  require  the  sherjff  to  arrest  such  debtor  and  commit 
him  to  the  jail  of  the  county  until  he  pay  the  judgment,  with 
interest,  or  be  discharged  according  to  law; 

4.  If  it  be  issued  qn  a  judgment  made  payable  in  a  speci- 
fied kind  of  money  or  currency,  as  provided  in  section  six 
hundred  and  sixty-seven,  it  must  also  require  the  sheriff  to 
satisfy  the  same  in  the  kind  of  money  or  currency  in  which 
the  judgment  is  made  payable,  and  the  sheriff  must  refuse 
payment  in  any  other  kind  of  money  or  currency;  and  in 
case  of  levy  and  sale  of  the  property  of  the  judgment  debtor, 
he  must  refuse  payment  from  any  purchaser  at  such  sale  in 
any  other  kind  of  money;  oc  currency  than  that  specified  in  the 
execution.  The  sheriff  cpllecting  money  or  currency  in  the 
manner  required  by  this  chapter,  must  pay  to  the  plaintiff 
or  party  entitled  to  recover  the  same,  the  same  kind  of  money 
or  currency  received  by  him,  and  in  case  of  neglect  or  re- 
fusal so  to  do,  he  shall  be  liable  on  his  official  bond  to  the 
judgment  creditor  ii^  three  times  the  amount  of  the  money 
so  collected; 

5.-  If  it  be  for  the  delivery  of  the  possession  of  real  or  per- 
sonal property,  it.  must  r,equire  the  sheriff  to  deliver  the  pos- 
session of  the  same,  descrtbii^g  it,  to  the  party  entitled  there- 
to, and.  may),,at  the;,S9ime'  time  require  the  sheriff  to  satisfy 
any  costs,  danai^ges,  .ren(9,,'Or  profits  recovered  by  the  same 
judgment,  out  of  the  personal  property  of  the  person  against 
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whom  it  was  rendered,  and  the  value  of  the  property  for 
which  the  judgment  was  rendered  to  be  specified .  therein  if 
a  delivery  thereof  cannot  be  had;  and  if  sufficient  personal 
property  cannot  be  found,  then  out  of  the  real  property,  as 
provided  in  the  first  subdivision  of  this  section. 

Hlatory^i  Enacted  March  11,  1872,  re-enactment  with  addi- 
tion of  S  210  Practice  Act;  amended  by  Code  Commission,  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  152«  act  held  un- 
constitutional, see  history,  I  5  ante. 


§683.  WHEN  MADE  RETURNABLE.  The  execution 
may  be  made  returnable,  at  any  time  not  less  than  ten  nor 
more  than  sixty  days  after  its  receipt  by  the  sheriff,  to  the 
clerk  with  whom  the  judgment-roll  is  filed.  When  the  exe- 
cution is  returned,  the  clerk  must  attach  it  to  the  judgment- 
roll.  If  any  real  estate  be  levied  upon,  the  clerk  must  record 
the  execution  and  the  return  thereto  at  large,  and  certify  the 
same  under  his  hand  as  true  copies,  in  a  book  to  be  called 
the  "execution  book,"  which  book  must  be  indexed,  with  the 
names  of  the  plaintiffs  and  defendants  in  execution  alpha- 
betically arranged,  and  kept  open  at  all  times  during  office 
hours  for  the  inspection  of  the  public,  without  charge.  It  is 
evidence  of  the  contents  of  the  originals  whenever  they,  or 
any  part  thereof,  may  be  destroyed  or  mutilated. 

History  I      Enacted    March    11,    1872«    re-enactment    of    $212 
Practice  Act,  adding  all  after  first  sentence. 


§  664.  MONEY  JUDGMENTS  AND  OTHERS,  HOW 
ENFORCED.  When  the  judgment  is  for  money,  or  the 
possession  of  real  or  personal  property,  the  same  may  be  en- 
forced by  a  writ  of  execution;  and  if  the  judgment  direct 
that  the  defendant  be  arrested,  the  execution  may  issue 
against  the  person  of  the  judgment  debtor,  after  the  return 
of  an  execution  against  his  property  unsatisfied  in  whole  or 
part; 
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When  the  judgment  requires  the  sale  of  property,  the  same 
may  be  enforced  by  a  writ  reciting  such  judgment,  or  the 
material  parts  thereof,  and  directing  the  proper  officer  to  ex- 
ecute the  judgment,  by  making  the  sale  and  applying  the 
proceeds  in  conformity  therewith; 

When  the  judgment  requires  the  performance  of  any  other 
act  than  as  above  designated,  a  certified  copy  of  the  judg- 
ment may  be  served  upon  the  party  against  whom  the  same 
is  rendered,  or  upon  the  person  or  officer  required  thereby 
or  by  law  to  obey  the  same,  and  obedience  thereto  may  be 
enforced  by  the  court. 

Hlstoryt  Enacted  March  11,  1872,  re-enactment  with  addi- 
tions of  S  213  Practice  Act;  amended  March  24,  1874,  Code 
Amdts.  1873-4.  p.  821. 

§685.  EXECUTION  AFTER  FIVE  YEARS.  In  all 
cases,  the  judgment  may  be  enforced  or  carried  into  execu- 
tion after  the  lapse  of  five  years  from  the  date  of  its  entry, 
by  leave  of  the  court,  upon  motion,  or  by  judgment  for  that 
purpose,  founded  upon  supplemental  pleadings; 

[Not  to  revive  judgment  for  money.]  But  nothing  in  this 
section  shall  be  construed  to  revive  a  judgment  for  the  re- 
covery of  money  which  shall  have  been  barred  by  limitation 
at  the  time  of  the  passage  of  this  act. 

HIstotiTt  Enacted  March  11,  1872,  founded  on  S  214  Practice 
Act;  amended  March  9,  1895,  Stats,  and  Amdts.  1896.  p.  38. 

§686.  WHEN  EXECUTION  MAY  ISSUE  AGAINST 
THE  PROPERTY  OF  A  PARTY  AFTER  HIS  DEATH. 

Notwithstanding  the  death  of  a  party  after  the  judgment, 
execution  thereon  may  be  issued,  or  it  may  be  enforced,  as 
follows : 

1.  In  case  of  the  death  of  the  judgment  creditor,  upon  the 
application  of  his  executor  or  administrator,  or  successor  in 
interest; 
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2.  In  case  of  the  death  of  the  judgment  debtor,  if  the  judge- 
ment be  for  the  recovery  of  real  or  personal  property,  or  the 
enforcement  of  a  lien  thereon. 

HlMtorys  Enacted  March  11,  1872,  founded  on  §  215  Practice 
Act 

§  687.    EXECUTION,  HOW  AND  TO  WHOM  ISSUED. 

Where  the  execution  is  against  the  property  of  the  judgment 
debtor,  it  may  be  issued  to  the  sheriff  of  any  county  in  the 
state. 

Where  it  requires  the  delivery  of  real  or  personal  property, 
it  must  be  issued  to  the  sheriff  of  the  county  where  the  prop- 
erty, or  some  part  thereof,  is  situated. 

[Requiring  sale  or  delivery  of  real  property.]  If  the  judg- 
ment directs  or  authorizes  the  issuing  of  any  process  requir- 
ing the  sale,  or  the  delivery  of  possession  of,  or  otherwise 
affecting  specific  real  property,  which  is  then,  or  subsequent- 
ly becomes,  a  part  of  a  county  other  than  that  in  which  such 
judgment  was  entered,  such  process  may  be  issued  to,  and  ex- 
ecuted by,  the  sheriff  of  such  other  county,  as  to  the  prop- 
erty situate  therein. 

[Executions  to  different  counties.]  Executions  may  be  is- 
sued at  the  same  time  to  different  counties. 

HUtoryt  Enacted  March  11,  1872,  re*enactment  of  S  216 
Practice  Act;  amended  by  Code  Commission,  Act  March  S,  1901, 
Stats,  and  Amdts.  1900-1,  p.  153,  act  held  unconstitutional,  see 
history,  Kerr's  Cyc.  C.  C.  S  4;  amended  March  19,  1907,  Stats, 
and  Amdts.  1907,  p.  683,  Kerr's  Stats,  and  Amdts.  1906-7t  p.  454. 

§668.  WHAT  SHALL  BE  LIABLE  TO  BE  SEIZED 
ON  EXECUTION.  NOT  TO  BE  AFFECTED  TILL  A 
LEVY  IS  MADE.  All  goods,  chattels,  moneys,  and  other 
property,  both  real  and  personal,  or  any  interest  therein,  of 
the  judgment  debtor,  not  exempt  by  law,  and  all  property 
and  rights  of  property  seized  and  held  under  attaehment  in 
the  action,  are  liable  to  execution. 
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Shares  and  interests  in  any  corporation  or  company,  and 
debts  and  credits,  and  all  other  property,  both  real  and  per- 
sonal, or  any  interest  in  either  real  or  personal  property,  and 
all  other  property  not  capable  of  manual  delivery,  may  be 
levied  upon  or  released  from  levy  in  like  manner  as  like 
property  may  be  attached  or  released  from  attachment. 

Gold  dust  must  be  returned  by  the  officer  as  so  [much] 
money  collected  at  its  current  value,  without  exposing  the 
same  to  sale.  Until  a  levy,  property  is  not  affected  by^  the 
execution. 

Hlfltoiys  Enacted  March  11,  1872,  re-enactment  ot  9  217 
Practice  Act  as  amended  1854  (Stats.  1854,  p.  84);  amended  by 
Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.  153,  act  held  unconstitutional,  see  history,  Kerr's  Cyc.  C.  C. 
9  4;  amended  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  683, 
Kerr's  Stats,  and  Amdts.   1906-7,  p.  454. 


§689.  WHEN  PROPERTY  IS  CLAIMED  BY  A 
THIRD  PERSON.  INDEMNITY.  If  the  property  levied 
on  is  claimed  by  a  third  person  as  his  property  by  a  written 
claim  verified  by  his  oath,  or  that  of  his  agent,  setting  out  his 
right  to  the  possession  thereof,  and  served  upon  the  sher- 
iff, the  sheriff  is  not  bound  to  keep  the  property  unless  the 
plaintiff,  or  the  person  in  whose  favor  the  writ  of  execution 
runs,  on  demand,  indemnifies  the  sheriff  against  such  claim 
by  an  undertaking  by  at  least  two  good  and  sufficient  sure- 
ties in  a  sum  equal  to  double  the  value  of  the  property  levied 
on;  and  the  sheriff  is  not  liable  for  damages  for  the  taking  or 
keeping  of  such  property  to  any  such  third  person,  unless 
such  a  claim  is  made. 

HIatoryt  Enacted  March  11,  1872,  founded  on  9  218  Practice 
Act;  amended  March  2,  1891,  Stats,  and  Amdts.  1891,  p.  20;  by 
Code  CommUsion,  Act  March  8,  1901.  Stats,  and  Amdts.  1900-1, 
p.  153,  act  held  unconstitutional,  see  history,  Kerr's  Cyc.  C.  C. 
9  4;  amended  March  19.  1907,  Stats,  and  Amdts.  1907,  p.  683, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.   455. 
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§690.    WHAT    EXEMPT    FROM    EXECUTION.    The 

following  property  is  exempt  from  execution  or  attachment, 
except  as  herein  otherwise  specially  provided: 

1.  Chairs,  tables,  desks  and  books,  to  the  value  of  two  hun- 
dred dollars  belonging  to  the  judgment  debtor; 

2.  Necessary  household,  table,  and  kitchen  furniture  be- 
longing to  the  judgment  debtor,  including  one  sewing  ma- 
chine, stove,  stove  pipes  and  furniture,  wearing  apparel,  beds, 
bedding  and  bedsteads,  hanging  pictures,  oil  paintings  and 
drawings  drawn  or  painted  by  any  member  of  the  family, 
and  family  portraits  and  their  necessary  frames,  provisions 
and  fuel  actually  provided  for  individual  or  family  use,  suf- 
ficient for  three  months,  and  three  cows  and  their  suckling 
calves,  four  hogs  with  their  suckling  pigs,  and  food  for  such 
cows  and  hogs  for  one  month;  also  one  piano,  one  shotgun 
and  one  rifle; 

3.  The  farming  utensils  or  implements  of  husbandry  of  the 
judgment  debtor,  not  exceeding  in  value  the  sum  of  one 
thousand  dollars;  also  two  oxen  or  two  horses  or  two  mules, 
and  their  harness,  one  cart  or  buggy  and  two  wagons,  and 
food  for  such  oxen,  horses  or  mules,  for  one  month;  also  all 
seed  grain  or  vegetables  actually  provided,  reserved  or  on 
hand  for  the  purpose  of  planting  or  sowing  at  any  time  with- 
in the  ensuing  six  months,  not  exceeding  in  value  the  sum  of 
two  hundred  dollars;  and  seventy-five  beehives;  one  horse 
and  vehicle  belonging  to  any  person  who  is  maimed  or  crip- 
pled, and  the  same  is  necessary  in  his  business; 

4.  The  tools  or  implements  of  a  mechanic  or  artisan,  nec- 
essary to  carry  on  his  trade;  the  notarial  seal,  records  and 
office  furniture  of  a  notary  public;  the  instruments  and  chest 
of  a  surgeon,  physician,  surveyor  or  dentist,  necessary  to  the 
exercise  of  their  profession,  with  their  professional  libraries 
and  necessary  office  furniture;  the  professional  libraries  of  at- 
torneys, judges,  ministers  of  the  gospel,  editors,  school  teach- 
ers and  music  teachers,  and  their  necessary  office  furniture; 
including  one  safe  and  one  typewriter;  also  the  musical  in- 
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struments  of  music  teachers  actually  used  by  them  in  giving 
instructions,  and  all  the  indexes,  abstracts,  books,  papers, 
maps  and  office  furniture  of  a  searcher  of  records  necessary 
to  be  used  in  his  profession;  also,  the  typewriters  or  other 
mechanical  contrivances  employed  for  writing  in  type,  actual- 
ly used  by  the  owner  thereof  for  making  his  living;  also  one 
bicycle  when  the  same  is  used  by  the  owner  for  the  purpose 
of  carrying  on  his  regular  business,  or  when  the  same  is  used 
for  the  purpose  of  transporting  the  owner  to  and  from  his 
place  of  business; 

5.  The  cabin  or  dwelling  of  a  miner,  not  exceeding  in 
value  the  sum  of  five  hundred  dollars;  also  his  sluices,  pipes, 
hose,  windlass,  derrick,  cars,  pumps,  tools,  implements,  and 
appliances  necessary  for  carrying  on  any  mining  operation, 
not  exceeding  in  value  the  aggregate  sum  of  five  hundred 
dollars;  and  two  horses,  mules  or  oxen  with  their  harness, 
and  food  for  such  horses,  mules  or  oxen  for  one  month,  when 
necessary  to  be  used  on  any  whim,  windlass,  derrick,  car, 
pump -or  hoisting  gear;  and  also  his  mining  claim,  actually 
worked  by  him,  not  exceeding  in  value  the  sum  of  one  thou- 
sand dollars; 

6.  Two  horses,  two  oxen  or  two  mules,  and  their  harness, 
and  one  cart  or  wagon,  one  dray  or  truck,  one  coupe,  one 
hack,  or  carriage,  for  one  or  two  horses,  by  the  use  of  which 
a  cartman,  drayman,  truckman,  huckster,  peddler,  hackman, 
teamster  or  other  laborer  habitually  earns  his  living;  and 
one  horse  with  vehicle  and  harness  or  other  equipments,  used 
by  a  physician,  surgeon,  constable,  or  minister  of  the  gospel, 
in  the  legitimate  practice  of  his  profession  or  business;  with 
food  for  such  oxen,  horses  or  mules  for  one  month; 

7.  One  fishing  boat  and  net,  not  exceeding  the  total  value 
of  five  hundred  dollars,  the  property  of  any  fisherman,  by  the 
lawful  use  of  which  he  earns  his  livelihood; 

8.  Poultry  not  exceeding  in  value  seventy-five  dollars; 

9.  The  wages  and  earnings  of  all  seamen,  sea-going  fish- 
ermen and  sealers,  not  exceeding  three  hundred  dollars,  re- 
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Kardless  of  where  or  when  earned,  and  in  addition  to  all  other 
exemptions  otherwise  provided  by  any  law; 

10.  The  earnings  of  the  judgment  debtor  for  his  personal 
services  rendered  at  any  time  within  thirty  days  next  preced- 
ing the  levy  of  execution  or  attachment,  when  it  appears 
by  the  debtor's  affidavit  or  otherwise,  that  such  earnings  arc 
necessary  for  the  use  of  his  family,  residing  in  this  state, 
supported  in  whole  or  in  part  by  his  labor;  but  where  debts 
are  incurred  by  any  such  person,  or  his  wife  or  family  for 
the  common  necessaries  of  life,  or  have  been  incurred  at  a 
time  when  the  debtor  had  no  family  residing  in  this  state; 
supported  in  whole  or  in  part  by  his  labor,  the  one  half  of 
such  earnings  above  mentioned  is  nevertheless  subject  to  ex- 
ecution, garnishment  or  attachment  to  satisfy  debts  so  in- 
curred; 

11.  The  shares  held  by  a  member  of  a  homestead  associa- 
tion duly  incorporated,  not  exceeding  in  value  one  thousand 
dollars  if  the  person  holding  the  shares  is  not  the  owner  of  a 
homestead  under  the  laws  of  this  state; 

12.  All  the  nautical  instruments  and  wearing  apparel  of  any 
master,  officer,  or  seaman  of  any  steamer  or  other  vessel; 

13.  All  fire  engines,  hooks  and  ladders,  with  the  carts, 
trucks  and  carriages,  hose,  buckets,  implements,  and  ap- 
paratus thereunto  appertaining,  and  all  furniture  and  uniforms 
of  any  fire  company  or  department  organized  under  the  laws 
of  this  state; 

14.  All  arms,  uniforms,  and  accouterments  required  by  law 
to  be  kept  by  any  person,  and  also  one  gun,  to  be  selected  by 
the  debtor; 

15.  All  •courthouses,  jails,  public  offices  and  buildings,  lots, 
grounds  and  personal  property,  the  fixtures,  furniture,  books, 
papers,  and  appurtenances  belonging  to  the  jail  and  public 
offices  belonging  and  appertaining  to  any  county  of  this  state; 
and  all  cemeteries,  public  squares,  parks,  and  places,  public 
buildings,  town  halls,  markets,  buildings  for  the  use  of  fire 
departments  and  military  organizations,  and    the    lots    and 
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grounds  thereto  belonging  and  appertaining,  owned  or  held 
by  any  town  or  incorporated  city,  or  dedicated  by  such  town 
or  city  to  health,  ornament  or  public  use,  or  for  the  use  of 
any  fire  or  military  company  organized  under  the  laws  of 
this  state; 

16.  All  material  not  exceeding  one  thousand  dollars  in 
value,  purchased  in  good  faith  for  use  in  the  construction, 
alteration  or  repair  of  any  building,  mining  claim  or  other 
improvement  as  long  as  in  good  faith  the  same  is  about  to 
be  applied  to  the  construction,  alteration  or  repair  of  such 
building,  mining  claim  or  other  improvement; 

17.  All  machinery,  tools  and  implements,  necessary  in  and 
for  boring,  sinking,  putting  down  and  -constructing  surface 
or  artesian  wells;  also  the  engines  necessary  for  operating 
such  machinery,  implements,  tools,  etc.,  also  all  trucks  neces- 
sary for  the  transportation  of  such  machinery,  tools,  imple- 
ments, engines,  etc.,  provided  that  the  value  of  all  the  articles 

exempted  under  this  subdivision  shall  not  exceed  one  thou- 
sand dollars; 

18.  All  moneys,  benefits,  privileges,  or  immunities  accruing 
or  in  any  manner  growing  out  of  any  life  insurance,  if  the 
annual  premiums  paid  do  not  exceed  five  hundred  dollars,  and 
if  they  exceed  that  sum  a  like  exemption  shall  exist  which 
shall  bear  the  same  proportion  to  the  moneys,  benefits,  privi- 
leges, and  immunities  so  accruing  or  growing  out  of  such 
insurance  that  said  five  hundred  dollars  bears  to  the  whole 
annual  premiums  paid; 

19.  Shares  of  stock  in  any  building  and  loan  association  to 
the  value  of  one  thousand  dollars; 

20.  All  money  received  by  any  person,  a  resident  of  the 
state  as  a  pension  from  the  United  States  government, 
whether  the  same  shall  be  in  the  actual  possession  of  such 
pensioner,  or  deposited,  loaned  or  invested  by  him; 

[Articles  not  exempt,  when.]  No  article,  however,  or 
species  of  property  mentioned  in  this  section  is  exempt  from 
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execution  issued  upon  a  judgment  recovered  for  its  price,  or 
upon  a  judgment  of  foreclosure  of  a  mortgage  or  other  lien 
thereon. 

Himtoryt  Enacted  March  11,  1872,  founded  on  S  219  Practice 
Act;,a8  amended  1854  (Stats.  1854,  p.  84);  amended  April  1,  1876, 
Code  AmdtB.  1875-6,  p.  94;  April  1,  1878,  Code  Amdts.  1877-8, 
p.  101;  March  11,  1887,  Stats,  and  Amdts.  1886-7,  p.  99;  March 
27,  1897,  Stats,  and  Amdts.  1897,  p.  180;  February  21,  1899, 
Stats,  and  Amdts.  1899,  p.  19;  February  28,  1901,  Stats,  and 
Amdts.  1900-1,  p.  21;  by  Oode  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  pp.  158,  156,  act  held  unconstitutional, 
see  history,  Kerr's  Cyc.  C.  C.  S  4;  March  10,  1903,  Stats,  and 
Amdts.  190S,  p.  114;  amended  March  22,  1907,  Stats,  and  Amdts. 
1907,  pp.  882-885,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  455.  In 
effect  from  and  after  approval. 

§  691.  WRIT,  HOW  EXECUTED.  The  sheriff  must  ex- 
ecute the  writ  against  the  property  of  the  judgment  debtor, 
by  levying  on  a  sufficient  amount  of  property,  if  there  be 
sufficient;  collecting  or  selling  the  things  in  action,  and  sell- 
ing the  other  property,  and  paying  to  the  plaintiff  or  his 
attorney  so  much  of  the  proceeds  as  will  satisfy  the  judg- 
ment. 

Any  excess  in  the  proceeds  over  the  judgment  and  accru- 
ing costs  must  be  returned  to  the  judgment  debtor,  unless 
otherwise  directed  by  the  judgment  or  order  of  the  court 
When  there  is  more  property  of  the  judgment  debtor  than  is 
sufficient  to  satisfy  the  judgment  and  accruing  costs  within 
the  view  of  the  sheriff,  he  must  levy  only  on  such  part  of 
the  property  as  the  judgment  debtor  may  indicate,  if  the 
property  indicated  be  amply  sufficient  to  satisfy  the  judgment 
and  costs. 

Hlstoryi  Enacted  March  11,  1872;  amended  March  24,  1874. 
Code  Amdts,  1873-4,  p.  321.  ^ 

§692.  NOTICE  OP  SALE  UNDER  EXECUTION, 
HOW  GIVEN.  Before  the  sale  of  property  on  execution, 
notice  thereof  must  be  given  as  follows: 
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1.  In  case  of  perishable  property:  By  posting  written  no- 
tice of  the  time  and  place  of  sale  in  three  public  plaees  of 
the  township  or  city  where  the  sale  is  to  take  place,  for  such 
time  as'  may  be  reasonable,  considering  the  character  and 
condition  of  the  property. 

2.  In  case  of  other  personal  property:  By  posting  a  similar 
notice  in  three  public  places  in  the  township  or  city  where 
the  sale  is  to  take  place,  for  not  less  than  five  days  nor  more 
than  ten  days. 

3.  In  case  of  real  property:  By  posting  a  similar  notice, 
particularly  describing  the  property,  for  twenty  days,  in  three 
public  places  of  the  township  or  city  where  the  property  is 
situated,  and  also  where  the  property  is  to  be  sold,  and  pub- 
lishing a  copy  thereof,  once  a  week  for  the  same  period,  in 
some  newspaper  of  general  circulation,  printed  and  pub- 
lished in  the  city  or  township,  in  which  the  property  is  situ- 
ated,  if  there  be  one,  or,  in  case  no  newspaper  of  general 
circulation  be  printed  and  published  in  the  city  or  township, 
in  some  newspaper  of  general  circulation,  printed  and  pub- 
lished in  the  county. 

4.  When  the  judgment  under  which  the  property  is  to  be 
sold  is  made  payable  in  a  specified  kind  of  money  or  cur- 
rency, the  several  notices  required  by  this  section  must  state 
the  kind  of  money  or  currency  in  which  bids  may  be  made 
at  such  sale,  which  must  be  the  same  as  that  specified  in  the 
judgment. 

HlstoTT't  Enacted  March  11,  1872,  re-enactment  with  addi- 
tions of  1 221  Practice  Act;  amended  March  24,  1874,  Code 
Amdts,  1873-4,  p.  822;  amended  March  23,  1907,  Stats,  and 
Amdts.  1907,  p.  980,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  457. 


§693-  SELLING  WITHOUT  NOTICE,  WHAT  PEN- 
ALTY ATTACHED.  An  officer  selling  without  the  notice 
prescribed  by  the  last  section  forfeits  five  hundred  dollars  to 
the  aggrieved  party,  in  addition  to  his  actual  damages;  and 
a  person  wilfully  taking  down  or  defacing  the  notice  posted, 

325 


§694  CODE  OF  CIVIL.  PROCEDURE.      [Pt.TI,Tit.IX. 

if  done  before  the  sale  or  the  satisfaction  of  the  judgment 
(if  the  judgment  be  satisfied  before  sale),  forfeits  five  hun- 
dred dollars. 

Hlstoryt      Enacted    March     11,    1872,    re-enactment    of    S  222 
Practice  Act. 


§  694.  SALES,  HOW  CONDUCTED.  NEITHER  THE 
OFFICER  CONDUCTING  IT  NOR  HIS  DEPUTY  TO 
BE  A  PURCHASER.  REAL  AND  PERSONAL  PROP- 
ERTY. HOW  SOLD.  JUDGMENT  DEBTOR,  IF  PRES- 
ENT, MAY  DIRECT  ORDER  OF  SALE,  AND  THE 
OFFICER  SHALL  FOLLOW  HIS  DIRECTIONS.  All 
sales  of  property  under  execution  must  be  made  at  auction, 
to  the  highest  bidder,  between  the  hours  of  nine  in  the  morn- 
ing and  five  in  the  afternoon. 

After  sufficient  property  has  been  sold  to  satisfy  the  exe- 
cution, no  more  can  be  sold.  Neither  the  officer  holding  the 
execution  nor  his  deputy  can  become  a  purchaser,  or  be  in- 
terested in  any  purchase,  at  such  sale. 

When  the  sale  is  of  personal  property,  capable  of  manual 
delivery,  it  must  be  within  view  of  those  who  attend  the  sale, 
and  be  sold  in  such  parcels  as  are  likely  to  bring  the  highest 
price;  and  when  the  sale  is  of  real  property,  consisting  of 
several  known  lots  or  parcels,  they  must  be  sold  separately; 
or  when  a  portion  of  such  real  property  is  claimed  by  a  third 
person,  and  he  requires  it  to  be  sold  separately,  such  por- 
tion must  be  thus  sold. 

[Judgment  debtor  may  direct  order  of  sale.]  The  judg- 
ment debtor,  if  present  at  the  sale,  may  also  direct  the  order 
in  which  property,  real  or  personal,  shall  be  sold,  when  such 
property  consists  of  several  known  lots  or  parcels,  or  of  ar- 
ticles which  can  be  sold  to  advantage  separately,  and  the 
sheriff  must  follow  such  directions. 

Hlntoryt  Enacted  March  11«  1872«  re-enactment  of  S  223 
Practice  Act. 
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§695.  IF  PURCHASER  REFUSES  TO  PAY  PUR- 
CHASE MONEY,  WHAT  PROCEEDINGS.  If  a  pur- 
chaser refuse  to  pay  the  amount  bid  by  him  for  property 
struck  ofF  to  him  at  a  sale  under  execution,  the  officer  may 
again  sell  the  property  at  any  time  to  the  higliest  bidder,  and 
if  any  loss  be  occasioned  thereby,  the  officer  may  recover  the 
amount  of  such  loss,  with  costs,  from  the  bidder  so  refusing, 
in  any  court  of  competent  jurisdiction. 

HlAtorys  Enacted  March  11,  1872.  re-enactment  of  S  224 
Practice  Act;  amended  March  24«  1S74«  Code  Amdts.  1873-4, 
p.  323. 


§  696.  OFFICER  MAY  REFUSE  SUCH  PURCHASER'S 
BID  AFTER.  When  a  purchaser  refuses  to  pay,  the  officer 
may,  in  his  discretion,  thereafter  reject  any  subsequent  bid 
of  such  person. 

Hlstoryi  Enacted  March  11,  1872,  re-enactment  of  §  225 
Practice  Act;  amended  March  24,  1874.  Code  Amdts.  1873-4, 
p.    323. 

§  697.  THESE  TWO  SECTIONS  NOT  TO  MAKE  OF- 
FICER  LIABLE  BEYOND  A  CERTAIN  AMOUNT.    The 

two  preceding  sections  must  not  be  construed  to  make  the 
officer  liable  for  any  more  than  the  amount  bid  by  the  sec- 
ond or  subsequent  purchaser,  and  the  amount  collected  from 
the  purchaser  refusing  to  pay. 

HIjitorTi  Enacted  March  11,  1872,  re-enactment  of  §  226 
Practice  Act. 

§698.  PERSONAL  PROPERTY,  NOT  CAPABLE  OF 
MANUAL  DELIVERY,  HOW  DELIVERED  TO  PUR- 
CHASER. When  the  purchaser  of  any  personal  property 
capable  of  manual  delivery  pays  the  purchase  money,  the 
officer  making  the  sale  must  deliver  to  the  purchaser  the 
property,  and,  if  desired,  execute  and  deliver  to  him  a  certiB- 
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cate  of  the  sale.  Such  certificate  conveys  to  the  purchaser 
all  the  right  which  the  debtor  had  in  such  property  on  the 
day  the  execution  or  attachment  was  levied. 

Htotoryt      Enacted    March    11,    1872,    re-enactment    of    §  227 
Practice  Act. 


§699.    PERSONAL  PROPERTY  NOT  CAPABLE  OF 
MANUAL  DELIVERY,  HOW  SOLD  AND  DELIVERED. 

When  the  purchaser  of  any  personal  property  not  capable  of 
manual  delivery  pays  the  purchase  money,  the  officer  making 
the  sale  must  execute  and  deliver  to  the  purchaser  a  certifi- 
cate of  sale.  Such  certificate  conveys  to  the  purchaser  all  the 
right  which  the  debtor  had  in  such  property  on  the  day  the 
execution  or  attachment  was  levied. 

History:      Enacted    March    11.    1872,    re-enactment    of    §  228 
Practice  Act. 


§700.  REAL  PROPERTY,  SALE  OF.  TITLE  OF 
PURCHASER.  Upon  a  sale  of  real  property,  the  purchaser 
is  substituted  to  and  acquires  all  the  right,  title,  interest,  and 
claim  of  the  judgment  debtor  thereto  on  the  date  of  the  levy 
of  the  execution  thereon,  where  such  judgment  is  not  a  lien 
upon  such  property;  if  the  judgment  is  a  lien  upon  the  real 
property  the  purchaser  is  substituted  to  and  acquires  all  the 
right,  title,  interest,  and  claim  of  the  judgment  debtor  on  or 
at  any  time  after  the  day  such  judgment  became  a  lien  on 
such  property; 

[In  case  of  attachment,  substitution  of  purchaser  to  rights, 
etc.,  of  judgment  creditor.]  And  in  case  property,  real  or 
personal,  has  been  attached  in  the  action,  the  purchaser  is 
substituted  to  and  acquires  all  the  right,  title,  interest  and 
claim  of  the  judgment  debtor  on  or  at  any  time  after  the  day 
the  attachment  was  levied  upon  such  property. 

Hbitorri  Enacted  March  11,  1872,  re-enactment  with  addi- 
tion of  i  229  Practice  Act;  amended  by  Code  Commission,  Act 

328 


ch.I.]  REDEMPTION— REALTY.  §§  700a,  701 

Mafch  8,  1901,  Stats,  and  Axndts.  1900-1,  p.  156,  act  /held  un- 
constitutional, see  history,  Kerr's  Cyc.  C.  C.  §  4;  amended  March 
19,  1907,  Stats,  and  Amdts.  1907,  p.  684«  Kerr's  Stats,  and 
Amdts.  1906-7,  p.  458. 


§700a.  SALE  ABSOLUTE,  WHEN;  WHEN  SUBJECT 
TO  REDEMPTION.  Sales  of  personal  property,  and  of  real 
property,  when  the  estate  therein  is  less  than  a  leasehold  of 
two  years'  unexpired  term,  are  absolute.  In  all  other  -cases 
the  property  is  subject  to  redemption,  as  provided  in  this 
chapter. 

The  officer  must  give  to  the  purchaser  a  certificate  of  sale, 
and  file  a  duplicate  thereof  for  record  in  the  office  of  the 
county  recorder  of  the  county,  which  -certificate  must  state 
the  date  of  the  judgment  under  which  the  sale  was  made  and 
the  names  of  the  parties  thereto, 

[What  certificate  must  show.]     And  contain: 

1.  A  particular  description  of  the  real  property  sold; 

2.  The  price  bid  for  each  distinct  lot  or  parcel; 

3.  The  whole  price  paid; 

4.  If  the  property  is  subject  to  redemption,  the  certificate 
must  so  declare,  and  if  the  redemption  can  be  effected  only 
in  a  particular  kind  of  money  or  currency,  that  fact  must  be 
stated. 

HlfltoiTs  Enacted  March  19,  1907.  Stats,  and  Amdts.  1907, 
p.  684,  Kerr's  Stats,  and  Amdts.  1906-7.  p.  458. 


§701.  REAL  PROPERTY  SO  SOLD,  BY  WHOM  IT 
MAY  BE  REDEEMED.  '  Property  sold  subject  to  redemp- 
tion, as  provided  in  the  last  section,  or  any  part  sold  sep- 
arately, may  be  redeemed  in  the  manner  hereinafter  pro- 
vided, by  the  following  persons,  or  their  successors  in  in- 
terest: 

1.  The  judgment  debtor,  or  his  successor  in  interest,  in 
the  whole  or  any  party  of  the  property; 
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2.  A  creditor  having  a  lien  by  judgment  or  mortgage*  on 
the  property  sold,  or  on  some  share  or  part  thereof,  subse- 
quent to  that  on  which  the  property  was  sold. 

The  persons  mentioned  in  the  second  subdivision  of  this 
section  are,  in  this  -chapter,  termed  redemptioners. 

HliitoTTr  Enacted  March  11.  1872,  re-enactment  of  S  230 
Practice  Act. 

* 

§702.  WHEN  IT  MAY  BE  REDEEMED,  AND  R£. 
DEMPTION  MONEY.  The  judgment  debtor,  or  redemp- 
tioner,  may  redeem  the  property  from  the  purchaser  any 
time  within  twelve  months  after  the  sale  on  paying  the  pur- 
chaser the  amount  of  his  purchase,  with  one  per  cent  per 
month  thereon  in  addition,  up  to  the  time  of  redemption,  to- 
gether with  the  amount  of  any  assessment  or  taxes  which  the 
purchaser  may  have  paid  thereon  after  purchase,  and  interest 
on  such  amount.  And  if  the  purchaser  be  also  a  creditor, 
having  a  prior  lien  to  that  of  the  redemptioner,  other  than 
the  judgment  under  which  said  purchase  was  made,  the 
amount  of  such  lien  with  interest. 

Hlntoryt  Enacted  March  11,  1872,  re-enactment  of  §  231 
Practice  Act  as  amended  1860;  amended  February  15,  1876, 
Code  Amdts.  1875-6,  p.  96;  March  27,  1895,  Stats,  and  Amdts. 
1895,  p.  226;  February  26,  1897,  Stats,  and  Amdts.  1897,  p.  41. 

§  703.  WHEN  JUDGMENT  DEBTOR  OR  OTHER  RE- 
DEMPTIONER  MAY  REDEEM.  If  property  be  so  re- 
deemed  by  a  redemptioner,  another  redemptioner  may,  with- 
in sixty  days  after  the  last  redemption,  again  redeem  it  from 
the  last  redemptioner  on  paying  the  sum  paid  on  such  last 
redemption,  with  two  per  cent  thereon  in  addition,  and  the 
amount  of  any  assessment  or  taxes  which  the  last  redemp- 
tioner may  have  paid  thereon  after  the  redemption  by  him, 
with  interest  on  such  amount,  and,  in  addition,  the  amount 
of  any  liens  held  by  said  last  redemptioner  prior  to  his  own, 
with  interest;  but  the  judgment  under  which  the  property  was 
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sold  need  not  be  so  paid  as  a  lien.  The  property  may  be 
again,  and  as  often  as  a  redemptioner  is  so  disposed,  re- 
deemed from  any  previous  redemptioner  within  sixty  days 
after  the  last  redemption,  on  paying  the  sum  paid  on  the  last 
previous  redemption,  with  two  per  cent  thereon  in  addition, 
and  the  amounts  of  any  assessments  or  taxes  which  the  last 
previous  redemptioner  paid  after  the  redemption  by  him, 
with  interest  thereon,  and  the  amount  of  any  liens,  other 
than  the  judgment  under  which  the  property  was  sold,  held 
by  the  last  redemptioner  previous  to  his  own,  with  interest. 

Written  notice  of  redemption  must  be  given  to  the  sheriff 
and  a  duplicate  filed  with  the  recorder  of  the  county,  and  if 
any  taxes  or  assessments  are  paid  by  the  redemptioner,  or  if 
he  has  or  acquires  any  lien  other  than  that  upon  which  the 
redemption  was  made,  notice  thereof  must  in  like  manner  be 
given  to  the  sheriff  and  filed  with  the  recorder;  and  if  such 
notice  be  not  filed,  the  property  may  be  redeemed  without 
paying  such  tax,  assessment,  or  lien.  If  no  redemption  be 
made  within  twelve  months  after  the  sale,  the  purchaser,  or 
his  assignee,  is  entitled  to  a  conveyance;  or  if  so  redeemed, 
whenever  sixty  days  have  elapsed,  and  no  other  redemption 
has  been  made,  and  notice  thereof  given,  and  the  time  for 
redemption  has  expired,  the  last  redemptioner,  or  his  as- 
signee, is  entitled  to  a  sheriff's  deed;  but,  in  all  cases,  the 

Judgment  debtor  shall  have  the  entire  period  of  twelve 
months  from  the  date  of  the  sale  to  redeem  the  property.  If 
the  judgment  debtor  redeem,  he  must  make  the  same  pay- 
ments as  are  required  to  effect  a  redemption  by  a  redemp- 
tioner. If  the  debtor  redeem,  the  effect  of  the  sale  is  termi- 
nated, and  he  is  restored  to  his  estate. 

[Certificate  of  redemption.]  Upon  a  redemption  by  the 
debtor,  the  person  to  whom  the  payment  is  made  must  exe- 
cute and  deliver  to  him  a  certificate  of  redemption,  acknowl- 
edged or  proved  before  an  officer  authorized  to  take  acknowl- 
edgments of  conveyances  of  real  property.  Such  certificate 
must  be  filed  and  recorded  in  the  office  of  the  recorder  of  the 
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county  in  which  the  property  is  situated,  and  the  recorder 
must  note  the  record  thereof  in  the  margin  of  the  record  of 
the  certificate  of  sale. 

HUtoiTi  Enacted  March  11,  1872«  re-enactment  of  1 232 
Practice  Act  as  amended  1860;  amended  March  24,  1874,  Code 
Amdts.  1873-4,  p.  323;  March  27»  1895,  Stats,  and  Amdts.  1895, 
p.  226;  February  26,  1SSI7,  Stats,  and  Amdts.  1897,  p.  41. 

§^04.  IN  CASES  OF  REDEMPTION,  TO  WHOM  THE 
PAYMENTS  ARE  TO  BE  MADE.  The  payments  men- 
tioned in  the  last  two  sections  may  be  made  to  the  purchaser 
or  redemptioner,  or  for  him,  to  the  officer  who  made  the 
sale.  When  the  judgment  under  which  the  sale  has  been 
made  is  payable  in  a  specified  kind  of  money  or  currency, 
payments  must  be  made  in  the  same  kind  of  money  or  cur- 
rency, and  a  tender  of  the  money  is  equivalent  to  payment. 

Hlatoryt  Enacted  March  11,  1872,  re-enactment  with  addi- 
tion of  §  233  Practice  Act. 

§  705.  WHAT  A  REDEMPTIONER  MUST  DO  IN  OR- 
DER TO  REDEEM.  A  redemptioner  must  produce  to  the 
officer  or  person  from  whom  he  seeks  to  redeem  and  serve 
with  his  notice  to  the  sheriff  making  the  sale,  or  his  successor 
in  office: 

1.  A  copy  of  the  docket  of  the  judgment  under  which  he 
claims  the  right  to  redeem,  certified  by  the  clerk  of  the  court, 
or  of  the  county  where  the  judgment  is  docketed;  or,  if  he 
redeem  upon  a  mortgage  or  other  lien,  a  note  of  the  record 
thereof,  certified  by  the  recorder; 

2.  A  copy  of  any  assignment  necessary  to  establish  his 
claim,  verified  by  the  affidavit  of  himself,  or  of  a  subscribing 
witness  thereto; 

3.  An  affidavit  by  himself  or  his  agent,  showing  the  amount 
then  actually  due  on  the  lien. 

History:  Enacted  March  11«  1872«  re-enactment  of  {  234 
Practice  Act;  amended  April  16,  1909,  Stats,  and  Amdts.  1909, 
p.  967. 
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§  706.  UNTIL  THE  EXPIRATION  OP  REDEMPTION 
TIME  COURT  MAY  RESTRAIN  WASTE  ON  THE 
PROPERTY.  WHAT  CONSIDERED  WASTE.  Until  the 
expiration  of  the  time  allowed  for  redemption,  the  court  may 
restrain  the  commission  of  waste  on  the  property,  by  order 
granted  with  or  without  notice,  on  the  application  of  the  pur- 
chaser or  the  judgment  creditor. 

But  it  is  not  waste  for  the  person  in  possession  of  the  prop- 
erty at  the  time  of  sale,  or  entitled  to  possession  afterward, 
during  the  period  allowed  for  redemption,  to  continue  to  use 
it  in  the  same  manner  in  which  it  was  previously  used;  or  to 
use  in  the  ordinary  course  of  husbandry;  or  to  make  the 
necessary  repairs  of  buildings  thereon;  or  to  use  wood  or 
timber  on  the  property  therefor;  or  for  the  repair  of  fences; 
or  for  fuel  in  his  family,  while  he  occupies  the  property. 

Hlatorri  Enacted  March  11«  1872,  re-enactment  of  §  236 
Practice  Act. 


§  707.  RENTS  AND  PROFITS.  The  purchaser,  from  the 
time  of  the  sale  until  a  redemption,  and  a  redemptioner,  from 
the  time  of  his  redemption  until  another  redemption,  is  en- 
titled to  receive,  from  th^  tenant  in  possession,  the  rents  of  the 
property  sold,. or  the  value  of  the  use  and  occupation  thereof. 

But  when  any  rents  or  profits  have  been  received  by  the 
judgment  creditor  or  purchaser,  or  his  or  their  assigns,  from 
the  property  thus  sold  preceding  such  redemption,  the 
amounts  of  such  rents  and  profits  shall  be  a  credit  upon  the 
redemption  money  to  be  paid;  and  if  the  redemptioner  or 
judgment  debtor,  before  the  expiration  of  the  time  allowed 
for  such  redemption,  demands  in  writing  of  such  purchaser 
or  creditor,  or  his  assigns,  a  written  and  verified  statement  of 
the  amounts  of  such  rents  and  profits  thus  received,  the 
period  for  redemption  is  extended  five  days  after  such  sworn 
statement  is  given  by  such  purchaser  or  his  assigns,  to  such 
redemptioner  or  debtor. 
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[Sutemen^— Effect  of  failure  to  give  when  demanded.]    If 

such  purchaser  or  his  assigns  shall,  for  a  period  of  one  month 
from  and  after  such  demand,  fail  or  refuse  to  gjve  such  state* 
ment,  such  redemptioner  or  debtor  may  bring  an  action  in 
any  court  of  competent  jurisdiction,  to  compel  an  accounting^ 
and  disclosure  of  such  rents  and  profits,  and  until  fifteen  days 
from  and  after  the  final  determination  of  such  action,  the 
right  of  redemption  is  extended  to  such  redemptioner  or 
debtor. 

HlstoiTi  Enacted  March  11«  1872,  re-enactment  of  §236 
Practice  Act  with  addition  of  all  after  first  sentence. 

§708.  IF  PURCHASER  OF  REAL  PROPERTY  BE 
EVICTED  FOR  IRREGULARITIES  IN  SALE,  WHAT 
HE  MAY  RECOVER  AND  FROM  WHOM.  WHEN 
JUDGMENT  TO  BE  REVIVED.  PETITION  FOR  THE 
PURPOSE,  HOW  AND  BY  WHOM  MADE.  If  the  pur- 
chaser of  real  property  sold  on  execution,  or  his  successor  in 
interest,  be  evicted  therefrom  in  consequence  of  irregularities 
in  the  proceedings  concerning  the  sale,  or  of  the  reversal  or 
discharge  of  the  judgment,  he  may  recover  the  price  paid, 
with  interest,  from  the  judgment  'creditor. 

[Failure  to  get  possession  because  of  irregularities — Pro- 
cedure.] If  the  purchaser  of  property  at  sheriff's  sale,  or  his 
successor  in  interest,  fail  to  recover  possession  in  conse- 
quence of  irregularity  in  the  proceedings  concerning  the  sale, 
or  because  the  property  sold  was  not  subject  to  execution 
and  sale,  the  court  having  jurisdiction  thereof  must,  after 
notice  and  on  motion  of  such  party  in  interest,  or  his  attor- 
ney, revive  the  original  judgment  in  the  name  of  the  peti- 
tioner, for  the  amount  paid  by  such  purchaser  at  the  sale, 
with  interest  thereon  from  the  time  of  payment  at  the  same 
rate  that  the  original  judgment  bore;  and  the  judgment  so 
revived  has  the  same  force  and  effect  as  would  an  original 
judgment  of  the  date  of  the  revival,  and  no  more. 

Hliitoryi  Enacted  March  11,  1S72,  founded  on  fi  237  Practice 
Act  as  amended   1S60    (Stats.   1860,  p.   303). 
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§  709.  PARTY  WHO  PAYS  MORE  THAN  HIS  SHARE 
MAY  COMPEL  CONTRIBUTION.  When  property,  liable 
to  an  execution  against  several  persons,  is  sold  thereon,  and 
more  than  a  due  proportion  of  the  judgment  is  satisfied  out 
of  the  proceeds  of  the  sale  of  the  property  of  one  of  them, 
or  one  of  them  pays,  without  a  sale,  more  than  his  propor- 
tion, he  may  compel  contribution  from  the  others;  and  when 
a  judgment  is  against  several,  and  is  upon  an  obligation  of 
one  of  them,  as  security  for  another,  and  the  surety  pays  the 
amount,  or  any  part  thereof,  either  by  sale  of  his  property 
or  before  sale,  he  may  compel  repaytnent  from  the  principal. 
In  such  case,  the  person  so  paying  or  contributing  is  en- 
titled to  the  benefit  of  the  judgment,  to  enforce  contribution 
or  repayment,  if,  within  ten  days  after  his  payment,  he  file 
with  the  clerk  of  the  court  where  the  judgment  was  ren- 
dered, notice  of  his  payment  and  claim  to  contribution  or  re- 
payment. Upon  a  filing  of  such  notice,  the  clerk  must  make 
an  entry  thereof  in  the  margin  of  the  docket. 

mmtorjt    Enacted  March  11.  1872. 

§710.  COLLECTION  OF  MONEYS  FROM  JUDG- 
MENT DEBTOR;  PROCEDURE.  The  duly  authenticated 
transcript  of  a  judgment,  for  money,  against  a  defendant, 
rendered  by  any  court  of  this  state  may  be  filed  with  the  con- 
troller of  the  state  of  California  or  the  auditor  of  any  county, 
city  and  county,  city,  or  other  municipal  or  public  corpora* 
tion,  from  which  money  is  owing  to  the  judgment  debtor  in 
such  action  (and  in  case  there  be  no  auditor  then  with  the 
official  whose  duty  corresponds  to  that  of  auditor),  where- 
upon it  shall  be  the  duty  of  any  such  official,  or  of  such  public 
officer  with  whom  such  transcript  shall  have  been  filed,  to 
draw  his  warrant  in  favor  of  or  to  pay  into  the  court  from 
the  docket  of  which  the  transcript  was  taken,  so  much  of 
the  money,  if  sufficient  there  be,  over  which  such  state  of 
California,  county,  city  and  county,  city,  or  other  municipal 
or  public  corporation  of  which  he  is  an  official,  or  over  which 
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said  public  officer  has  control  and  custody  and  which  belongs 
to  or  is  owing  to  the  judgment  debtor  in  the  cause  designated 
in  said  transcript  as  will  cancel  said  judgment;  the  money  so 
paid  into  court  shall  be  a  discharge  pro  tanto  of  any  amount 
so  due  or  owing  to  such  judgment  debtor. 

[Fee  for  filing  transcript — Disposition  of  money  by  court.] 
For  filing  such  a  transcript  any  such  official  or  public  officer 
may  charge  a  fee  of  fifty  cents.  Upon  the  receipt  by  any 
court  of  money  under  the  provisions  of  this  act  so  much 
thereof  as  is  not  exempt  from  execution  shall  be  paid  to  the 
judgment  creditor,  the  balance  to  the  judgment  debtor.  Such 
transcript  when  so  filed,  shall  be  accompanied  by  an  affidavit 
on  behalf  of  the  person  in  whose  interest  the  same  is  filed, 
stating  the  %xact  amount  at  the  time  due  on  such  judgment, 
and  that  such  person  desires  to  avail  himself  of  the  provisions 
of  this  section. 


HUtoryt  Enacted  March  21,  1903,  Stats,  and  Amdts.  1903, 
p.  362.  This  section  was  enacted  subsequently  to  the  succeed- 
ingr  sections  and  numbered  710;  it  would  properly  be  numbered 
710a  except  that  following:  sections  were  passed  at  one  time 
and  relate  to  one  which  is  a  dilTerent  subject. 


§710[a].  CLAIM  AND  RELEASE  OF  PROPERTY 
HELD  UNDER  EXECUTION;  UNDERTAKING.  Where 
property  levied  upon  under  execution  to  satisfy  a  judgment 
for  the  payment  of  money  is  claimed,  in  whole  or  in  part,  by 
a  person,  corporation,  partnership  or  association,  other  than 
the  judgment  debtor,  such  claimant  may  give  an  undertaking 
as  herein  provided,  which  undertaking  shall  release  the  prop- 
erty in  the  undertaking  described  from  the  lien  and  levy  of 
such  execution. 

History t  Enacted  March  9.  1903,  Stats,  and  Amdts.  1903, 
p.  102.  This  section  properly  numbered  710,  except  for  the 
reason  given  in  history  to  preceding  section. 

336 


Chj.]  THIRD  PARTY  CL.AIMING — BONDS.   §§  710j4-711  J4 

§710^.    UNDERTAKING     BY     PARTY     CLAIMING 
PROPERTY;   AMOUNT   OF   AND    CONDITIONS    OF. 

Such  undertaking,  with  two  sureties,  shall  be  executed  by  the 
person,  corporation,  partnership  or  association,  claiming  in 
whole  or  in  part,  the  property  upon  which  execution  is  levied 
in  double  the  estimated  value  of  the  property  claimed  by  the 
person,  corporation^  partnership  or  association;  provided,  in 
no  case  need  such  undertaking  be  for  a  greater  sum  than 
double  the  amount  for  which  the  execution  is  levied;  and 
where  the  estimated  value  of  the  property  so  claimed  by  the 
person,  corporation,  partnership  or  association  is  less  than 
the  sum  for  which  such  attachment  is  levied,  such  estimated 
value  shall  be  stated  in  the  undertaking,  and  said  undertaking 
shall  be  conditioned  that  if  the  property  claimed  by  the  per- 
son, corporation,  partnership  or  association  is  finally  ad- 
judged to  be  the  property  of  the  judgment  debtor,  said  per- 
son, corporation,  partnership  or  association  will  pay  of  said 
judgment  upon  which  execution  has  issued  a  sum  equal  to 
the  value,  as  estimated  in  said  undertaking,  of  said  property 
claimed  by  said  person,  corporation,  partnership  or  associa- 
tion, and  said  property  claimed  shall  be  described  in  said 
undertaking. 

Hlat^rri     Enacted    March    9,    1908.    Stats,    and    Amdts.    1903, 
p.  102. 

§711.    FILING  AND  SERVICE   OF   UNDERTAKING. 

Said  undertaking  shall  be  filed  in  the  action  in  which  said 
execution  issued,  and  a  copy  thereof  served  upon  the  judg- 
ment creditor  or  his  attorney  in  said  action. 


*4 


nijitoryt  Enacted  March  9,  1903,  Stats,  and  Amdts.  1903. 
p.  102. 

§71%  EXCEPTION  TO  SURETIES;  HOW  MADE. 
Within  ten  days  after  the  service  of  the  copy  of  undertaking, 
the  judgment  creditor  may  object  to  such  undertaking  on  the 
ground  of  inability  of  the  sureties,  or  either  of  them,  to  pay 
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the  sum  for  which  they  become  bound  in  said  undertaking, 
and  upon  the  ground  that  the  estimated  value  of  property 
therein  is  less  than  the  market  value  of  the  property  claimed. 
Such  objection  to  the  undertaking  shall  be  made  in  writing, 
specifying  the  ground  or  grounds  of  objection,  and  if  the  ob- 
jection is  made  to  the  undertaking  that  the  estimated  value 
therein  is  less  than  the  market  value  of  the  property  claimed. 
Such  objection  shall  specify  the  judgment  creditor's  estimate 
of  the  market  value  of  the  property  claimed.  Such  written 
objection  shall  be  served  upon  the  person,  partnership,  cor- 
poration or  association  giving  such  undertaking  and  claim- 
ing the  property  therein  described. 

Historyi      Enacted    March    9,    1903,    Stats,    and    Amdts.    1903, 
p.  102. 


§712.  JUSTIFICATION  OF  SURETIES;  APPROVAL 
AND  DISAPPROVAL.  When  the  sureties,  or  either  orf 
them,  are  objected  to,  the  surety  or  sureties  so  objected  to 
shall  justify  before  the  court  out  of  which  such  execution  is- 
sued, upon  ten  days'  notice  of  the  time  when  they  will  so 
justify  being  given  to  the  judgment  debtor  or  his  attorney. 
Upon  the  hearing  and  examination  into  the  sufficiency  of  a 
surety,  witnesses  may  be  required  to  attend  and  evidence  maj' 
be  procured  and  introduced  in  the  same  manner  as  in  trial  of 
civil  cases.  Upon  such  hearing  and  examination,  the  court 
shall  make  its  order,  in  writing,  approving  or  disapproving 
the  sufficiency  of  the  surety  or  sureties  on  such  undertaking. 
In  case  the  court  disapproves  of  the  surety  or  sureties  on  any 
undertakhig,  a  new  undertaking  may  be  filed  and  served,  and 
to  any  undertaking  given  under  the  provisions  of  this  act  the 
same  objection  to  the  sureties  may  be  made,  and  the  same 
proceedings  had  as  in  case  of  the  first  undertaking  filed  and 
served. 

HIstoryt  Enacted  March  9,  1903.  Stats,  and  Amdts.  1903. 
p.  102. 
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> 

§712^.  NEW  UNDERTAKING;  WHEN  TO  BE 
GIVEN.  When  objection  is  made  to  the  undertaking  upon 
the  ground  that  the  estimated  value  of  the  property  claimed,! 
as  stated  in  the  undertaking,  is  less  than  the  market  value 
of  the  property  claimed,  the  person,  corporation,  partnership 
or  association  may  accept  the  estimated  value  stated  by  the 
judgment  creditor  in  said  objection,  and  a  new  undertaking 
may  be  at  once  filed  with  the  judgment  creditor's  estimate 
stated  therein  as  the  estimated  value,  and  no  objection  shall 
thereafter  be  made  upon  that  ground;  if  the  judgment  credi- 
tor's estimate  of  the  market  value  is  not  accepted,  the  per- 
son, corporation,  partnership  or  association  giving  the  under- 
taking shall  move  the  court  in  which  the  execution  issued, 
upon  ten  days'  notice  to  the  judgment  creditor,  to  estimate 
the  market  value  of  the  property  claimed  and  described  in 
the  undertaking,  and  upon  the  hearing  of  such  motion  wit- 
nesses may  be  required  to  attend  and  testify,  and  evidence 
be  produced  in  the  same  manner  as  in  the  trial  of  civil  ac- 
tions. Upon  the  hearing  of  such  motion,  the  court  shall  esti- 
mate the  market  value  of  the  property  described  in  the  un- 
dertaking, and  if  the  estimated  value  made  by  the  court  ex- 
ceeds the  estimated  value  as  stated  in  the  undertaking,  a  new 
undertaking  shall  be  filed  and  served,  with  the  market  value 
determined  by  the  court  stated  therein  as  the  estimated  value. 

Hlstorys  Enacted  March  9,  1903,  Stats,  and  Amdts.  1903, 
p.   103. 

§713.  JUSTIFICATION  OF  SURETIES.  The  sureties 
shall  justify  on  the  undertaking  as  required  by  section  one 
thousand  and  fifty-seven  of  the  Code  of  Civil  Procedure. 

HljitorTs  Enacted  March  9,  1903,  Stats,  and  Amdts.  1903, 
p.   103. 

§  713^.  WHEN  UNDERTAKING  BECOMES  EFFEC- 
TUAL. The  undertaking  shall  become  effective  for  the  pur- 
pose herein  specified  ten  days  after  service  of  copy  thereof 
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on  the  judgment  debtor,  unless  objection  to  such  undertaking: 
is  made  as  herein  provided,  and  in  case  objection  is  made  to 
the  undertaking  filed  and  served,  then  the  undertaking  shall 
become  effective  for  such  purposes  when  an  undertaking  is 
given  as  herein  provided. 

HtatoiTt      Enacted   March    9»    1908,    Stats,    and    Amdts.    190S* 
p.  103. 
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CHAPTER  II. 

PROCEEDINGS  SUPPLEMENTARY  TO  THE  EXECUTION. 

I  714.     Debtor    required    to    answer    concernlnK    his    property, 

when, 
i  715.     Proceedings  to  compel  debtor  to  appear.     In  what  cases 

he  may  be  arrested.     What  ball  may  be  g^lven. 
I  716.     Any  debtor  of  the  Judgment  debtor  may  pay  the  latter*8 

creditor. 
i  717.     Examination  of  debtors  of  Judgment  debtor,  or  of  those 

having  property  belonging  to  him. 
S  718.     Witnesses  required  to  testify. 

I  719.     Judge  may  order  property  to  be  applied  on   execution. 
9  720.     proceedings  upon   claim   of  another  party   to  property, 

or  on  denial  of  Indebtedness  to  Judgment  debtor. 
9  721.     Disobedience  of  orders,  how  punished. 


§714.  DEBTOR  REQUIRED  TO  ANSWER  CON- 
CERNING  HIS  PROPERTY,  WHEN.  When  an  execu- 
tion  against  property  of  the  judgment  debtor,  or  of  any  one 
of  several  debtors  in  the  same  judgment,  issued  to  the  sheriff 
of  the  county  where  he  resides,  or  if  he  does  not  reside  in 
this  state,  to  the  sheriff  of  the  county  where  the  judgment- 
roll  is  filed,  is  returned  unsatisfied  in  whole  or  in  part,  the 
judgment  creditor,  at  any  time  after  such  return  is  made,  is 
entitled  to  an  order  from  a  judge  of  the  court,  requiring  such 
judgment  debtor  to  appear  and  answer  concerning  his  prop- 
erty before  such  judge,  or  a  referee  appointed  by  him,  at  a 
time  and  place  specified  in  the  order;  but  no  judgment  debtor 
must  be  required  to  attend  before  a  judge  or  referee  out  of 
the  county  in  which  he  resides,  or  in  which  he  has  a  place  of 
business. 

Hlatoryi  Enacted  March  11,  1872,  re-enactment  of  B  238 
Practice  Act;  amended  March  9«  1880,  Code  Amdts.  1880  (C.  C. 
P.   pt.),   p.    6;   by  Code   Commission,   Act  March   8,   1901,   Stats. 
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and  Amdts.  1900-1,  p.  157,  act  held  unconstitutional,  see  history, 
Kerr's  Cyc.  C.  C.  9  4;  amended  March  19.  1907,  Stats,  and 
Amdts.  1907,  p.  685,  Kerr's  Stats,  and  Amdts.  19d6-7,  p.  459. 

§715.  PROCEEDINGS  TO  COMPEL  DEBTOR  TO 
APPEAR.  IN  WHAT  CASES  HE  MAY  BE  ARRESTED. 
WHAT  BAIL  MAY  BE  GIVEN.  After  the  issuing  of  an 
execution  against  property,  and  upon  proof,  by  affidavit  of  a 
party  or  otherwise,  to  the  satisfaction  of  a  judge  of  the  court, 
that  any  judgment  debtor  has  property  which  he  unjustly 
refuses  to  apply  toward  the  satisfaction  of  the  judgment, 
strch  judge  may,  by  an  order,  require  the  judgment  debtor  to 
appear,  at  a  specified  time  and  place,  before  such  judge,  or 
a  referee  appointed  by  him,  to  answer  concerning  the  same; 
and  such  proceedings  may  thereupon  be  had  for  the  applica- 
tion of  the  property  of  the  judgment  debtor  toward  the  satis- 
faction of  the  judgment  as  are  provided  upon  the  return  of 
an  execution.  Instead  of  the  order  requiring  the  attendance 
of  the  judgment  debtor,  the  judge  may,  upon  affidavit  of  the 
judgment  creditor,  his  agent  or  attorney,  if  it  appear  to  him 
that  there  is  danger  of  the  debtor  absconding,  order  the 
sheriff  to  arrest  the  debtor  and  bring  him  before  such  judge. 
Upon  being  brought  before  the  judge,  he  may  be  ordered  to 
enter  into  an  undertaking,  with  sufficient  surety,  that  he  will 
attend  from  time  to  time  before  the  judge  or  referee,  as  may 
be  directed  during  the  pendency  of  proceedings  and  until  the 
final  termination  thereof,  and  will  not  in  the  mean  time  dis- 
pose of  any  portion  of  his  property  not  exempt  from  execu- 
tion. •  In  default  of  entering  into  such  undertaking  he  may 
be  committed  to  prison. 

Hlfltoryt  Enacted  March  11,  1872,  re-enactment  of  5  239 
Practice  Act  as  amended  1854  (Stats.  1854,  p.  84);  amended 
March  9,  1880,  Code  Amdts.  1880   (C.  C.  P.  pt),  p.  5. 

§  716.  ANY  DEBTOR  OF  THE  JUDGMENT  DEBTOR 
MAY  PAY  THE  LATTER'S  CREDITOR.  After  the  issu- 
ing of  an  execution  against  property,  and  before  its  return, 
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any  person  indebted  to  the  judgment  debtor  may  pay  to  the 
sheriff  the  amount  of  his  debt,  or  so  much  thereof  as  may 
be  necessary  to  satisfy  the  execution;  and  the  sheriffs  re- 
ceipt is  a  sufficient  discharge  for  the  amount  so  paid. 

Hlmtorjt  Enacted  March  11,  1872.  re-enactment  of  §  240 
Practice  Act. 

§717.  EXAMINATION  OF  DEBTORS  OF  JUDG- 
MENT  DEBTOR,  OR  OF  THOSE  HAVING  PROPERTY 
BELONGING  TO  HIM.  After  the  issuing  or  return  of  an 
execution  against  property  of  the  judgment  debtor,  or  of  any 
one  of  several  debtors  in  the  same  judgment,  and  upon  proof 
by  affidavit  or  otherwise,  to  the  satisfaction  of  the  judge, 
that  any  person  or  corporation  has  property  of  such  judgment 
debtor,  or  is  indebted  to  him  in  an  amount  exceeding  fifty 
dollars,  the  judge  may,  by  an  order,  require  such  person  or 
corporation,  or  any  officer  or  member  thereof,  to  appear  at  a 
specified  time  and  place  before  him,  or  a  referee  appointed 
by  him,  and  answer  concerning  the  same. 

Hlatoryt  Enacted  March  11,  1872,  substantial  re-enactment 
of  S  241  Practice  Act;  amended  by  Code  Commission,  Act  March 
8,  1901,  Stats,  and  Amdts.  1900-1,  p.  157,  act  held  unconstitu- 
tional, see  history,  Kerr's  Cyc.  C.  C.  8  4;  amended  March  19, 
1907,  Stats,  and  Amdts.  1907,  p.  685«  Kerr's  Stats,  and  Amdts. 
1906-7,  p.  459. 

§  718.  WITNESSES  REQUIRED  TO  TESTIFY.  Wit- 
nesses may  be  required  to  appear  and  testify  before  the  judge 
or  referee,  upon  any  proceeding  under  this  chapter,  in  the 
same  manner  as  upon  the  trial  of  an  issue. 

HUtoiTt  Enacted  March  11,  1872«  re-enactment  of  S  242 
Practice  Act,  , 

§  719.  JUDGE  MAY  ORDER  PROPERTY  TO  BE  AP- 
PLIED  ON  EXECUTION.  The  judge  or  referee  may  order 
any  property  of  the  judgment  debtor,  not  exempt  from  exe- 
cution, in  the  hands  of  such  debtor,  or  any  other  person,  or 
due  to  the  judgment  debtor,  to  be  applied  toward  the  sat- 
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isfaction  of  the  judgment;  but  no  such  order  can  be  mad« 
as  to  money  or  property  in  the  hands  of  any  other  person  or 
claimed  to  be  due  from  him  to  the  judgment  debtor,  if  such 
person  claims  an  interest  in  the  property  adverse  to  the  judg- 
ment debtor  or  denies  the  debt. 

Hlatorys  Enacted  March  11,  1872,  re-enactment  In  part  of 
S  243  Practice  Act;  amended  by  Code  Commission,  Act  Marcli 
8.  1901,  Stats,  and  Amdts.  1900-1,  p.  157.  act  held  unconstitu- 
tionaU  see  history,  Kerr's  Cyc.  C.  C.  B  4;  amended  March  19,  1907, 
Stats,  and  Amdts.  1907,  p.  685.  Kerr's  Stats,  and  Amdts.  1906-7 
p.  459. 

§  720.  PROCEEDINGS  UPON  CLAIM  OF  ANOTHRR 
PARTY  TO  PROPERTY,  OR  ON  DENIAL  OF  INDEBT- 
EDNESS  TO  JUDGMENT  DEBTOR.  If  it  appears  that  a 
person  or  corporation,  alleged  to  have  property  of  the  judg- 
ment debtor,  or  to  be  indebted  to  him,  claims  an  interest  in 
the  property  adverse  to  him,  or  denies  the  debt,  the  judg- 
ment creditor  may  maintain  an  action  against  such  person 
or  corporation  for  the  recovery  of  such  interest  or  debt;  aiid 
the  court  or  judge  may,  by  order,  forbid  a  transfer  or  other 
disposition  of  such  interest  or  debt,  until  an  action  can  be 
commenced  and  prosecuted  to  judgment.  Such  order  may  be 
modified  or  vacated  by  the  judge  granting  the  same,  or  the 
court  in  which  the  action  is  brought,  at  any  time,  upon  such 
terms  as  may  be  just. 

HlstorFt  Enacted  March  11,  1872,  re-enactment  of  S  244 
Practice  Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  157,  act  held  unconstitutional,  see 
history,  Kerr's  Cyc.  C.  C.  S  4;  amended  March  19,  1907,  Stats, 
and  Amdts.  1907,  p.  686,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  459. 

§721.  DISOBEDIENCE  OF  ORDERS,  HOW  PUN- 
ISHED. If  any  person,  party,  or  witness  disobey  an  order 
of  the  referee,  properly  made,  in  the  proceedings  before  him 
under  this  chapter,  he  may  be  punished  by  the  court  or  judge 
ordering  the  reference,  for  a  contempt. 

Hlatoryt  Enacted  March  11,  1872,  re-enactment  of  {  245 
Practice  Act. 
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TITLE  X. 

ACTIONS  IN  PARTICULAR  CASES. 

Chapter  I.    Actions     for     the     Foreclosure    of    Mortgages, 

§§  726-729. 
II.    Actions  for  Nuisance,  Waste,  and  Wilful  Tres- 
pass,   in    Certain    Cases,    on    Real    Property, 
§§  731-735. 
III.    Actions  to'Determine  Conflicting  Claims  to  Real 
Property,   and    Other   Provisions   Relating   to 
Actions  Concerning  Real  Estate,  §§  738-751. 
IV.    Actions    for    the    Partition    of    Real    Property, 

§§  752-801. 
V.    Actions  for  the  Usurpation  of  an  Office  or  Fran- 
chise, §§802-810. 
VI.    Of  Actions  against  Steamers,  Vessels,  apd  Boats, 
§§  813-827. 


CHAPTER  I. 

ACTIONS   FOR  THE  FORECLOSURE  OF  MORTGAGES. 

S  726.     Proceedings  in  foreclosure  suits. 

i  727.     Surplus  money  to  be  deposited  in  court. 

I  728.     Proceedings   when   debt   secured   falls    due   at   different 

times.    • 
9  729.     Oath  and  undertaking  of  commissioner. 

§726.  PROCEEDINGS  IN  FORECLOSURE  SUITS. 
There  can  be  but  one  action  for  the  recovery  of  any  debt,  or 
the  epforcement  of  any  right  secured  by  mortgage  upon  real 
or  personal  property,  which  action  must  be  in  accordance 
with  the  provisions  of  this  chapter.  In  such  action  the  court 
may,  by  its  judgment,  direct  the  sale  of  the  encumbered  prop- 
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erty  (or  so  much  thereof  as  may  be  necessary),  and  the  ap- 
plication of  the  proceeds  of  tjie  sale  to  the  payment  of  the 
costs  of  court,  and  the  expenses  of  the  sale,  and  the  amount 
due  plaintiff,  including,  where  the  mortgage  provides  for  the 
payment  of  attorney's  fees,  such  sum  for  such  fees  as  the 
court  shall  find  reasonable,  not  exceeding  the  amount  named 
in  the  mortgage. 

[Appointment  of  commissioner  to  sell — Undertaking  of.] 

The  court  may,  by  its  judgment,  or  at  any  time  after  judg- 
ment, appoint  a  commissioner  to  sell  the  encumbered  prop- 
erty. It  must  require  of  him  an  undertaking  in  an  amount 
fixed  by  the  court,  with  sufficient  sureties,  to  be  approved  by 
the  judge,  to  the  effect  that  the  commissioner  will  faithfully 
perform  the  duties  of  his  office  according  to  law.  Before 
entering  upon  the  discharge  of  his  duties  he  must  file  such 
undertaking,  so  approved,  together  with  his  oath  that  he  will 
faithfully  perform  the  duties  of  his  office.  If  it  appear  from 
the  sheriff's  return,  or  from  the  commissioner's  report,  that 
the  proceeds  are  insufficient,  and  a  balance  still  remains  due, 
judgment  must  then  be  docketed  by  the  clerk  in  the  manner 
provided  in  this  code  for  such  balance  against  the  defendant 
or  defendants  personally  liable  for  the  debt,  and  it  becomes  a 
lien  on  the  real  estate  of  such  judgment  debtor,  as  in  other 
cases  in  which  execution  may  be  issued. 

[Who  not  necessary  parties.]  No  person  holding  a  con- 
veyance from  or  under  the  mortgager  of  the  property  mort- 
gaged, or  having  a  lien  thereon,  which  conveyance  or  lien 
does  not  appear  of  record  in  the  proper  office  at  the  time  of 
the  commencement  of  the  action,  need  be  made  a  party  to 
such  action,  and  the  judgment  therein  rendered,  and  the  pro- 
ceedings therein  had,  are  as  conclusive  against  the  party  hold- 
ing such  unrecorded  conveyance  or  lien  as  if  he  had  been 
a  party  to  the  action. 

[Commissioner  must  sell,  how.]  If  the  court  appoints  a 
commissioner  for  the  sale  of  the  property,  he  must  sell  it  in 
the  manner  provided  by  law  for  the  sale  of  like  property  by 
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the  sheriff  upon  execution;  and  the  provisions  of  chapter  one, 
title  nine,  part  two,  of  this  code  are  hereby  made  applicable 
to  sales  made  by  such  commissioner,  and  the  powers  therein 
given  and  the  duties  therein  imposed  on  sheriffs  are  extended 
to  such  commissioner. 

[Death,  inability,  or  absence  of  commissioner — Elisor  ap- 
pointed to  sell.]  In  all  cases  heretofore,  now  or  hereaiter 
pending  in  the  courts  of  this  state,  in  the  event  of  the  death, 
absence  from  the  state,  other  disability  or  disqualification  of 
the  commissioner  appointed  to  sell  encumbered  property  un- 
der the  foregoing  provisions  of  this  section,  the  court  may, 
upon  the  happening  of  either  the  death,  absence  from  the 
state,  other  disability  or  disqualification  of  the  commissioner, 
appoint  an  elisor  to  perform  the  duties  of  such  commissioner 
which  are  then  to  be  performed  in  such  action. 

[Elisor  to  give  undertaking.]  The  elisor  so  appointed  shall 
give  the  undertaking,  and  take  the  oath  hereinbefore  provided 
to  be  given  and  taken  by  a  commissioner,  before  entering 
upon  the  discharge  of  his  duties,  and  shall  thereafter  perform 
all  duties  left  unperformed  by  the  commissioner  whom  he  is 
appointed  to  succeed,  with  like  effect  as  if  such  duties  had 
been  performed  by  the  commissioner. 

If  the  land  mortgaged  consists  of  a  single  parcel,  or  of  two 
or  more  contiguous  parcels,  situated  in  two  or  more  counties, 
the  court  may,  in  its  judgment,  direct  the  whole  thereof  to 
be  sold  in  one  of  such  counties  by  the  sheriff,  commissioner 
or  elisor,  as  the  case  may  be,  and  upon  such  proceedings,  and 
with  like  effect,  as  if  the  whole  of  the  property  were  situated 
in  that  county. 

History!  Enacted  March  11,  1872,  founded  on  S  246  Practice 
Act  as  amended  1860  (Stats.  1860,  p.  303;;  amended  March  9, 
1893,  Stats,  and  Amdts.  1893,  p.  118;  March  26,  1896,  Stats,  and 
Aradts.  1895,  p.  98;  February  26,  1901.  Stats,  and  Amdts.  1900-1, 
p.  48;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  158,  act  held  unconstitutional,  see  history. 
I  5  ante. 
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§727.  SURPLUS  MONEY  TO  BE  DEPOSITED  IN 
COURT,  if  there  be  surplus  money  remaining,  after  pay- 
ment of  the  amount  due  on  the  mortgage,  lien,  or  encum- 
brance, with  costs,  the  court  may  cause  the  same  to  be  paid 
to  the  person  entitled  to  it,  and  in  the  mean  time  may  direct 
it  to  be  deposited  in  court. 

HIst'om  Enacted  March  11,  1872.  re-enactment  of  }  247 
Practice  Act. 

§728.  PROCEEDINGS  WHEN  DEBT  SECURED 
FALLS  DUE  AT  DIFFERENT  TIMES.  If  the  debt  for 
which  the  mortgage,  lien,  or  encumbrance  is  held,  is  not  all 
due,  so  soon  as  sufficient  of  the  property  has  been  sold  to  pay 
the  amount  due,  with  costs,  the  sale  must  cease;  and  after- 
wards, as  often  as  more  becomes  due,  for  principal  or  in- 
terest, the  court  may,  on  motion,  order  more  to  be  sold.  But 
if  the  property  cannot  be  sold  in  portions,  without  injury  to 
the  parties,  the  whole  may  be  ordered  to  be  sold  in  the  first 
instance,  and  the  entire  debt  and  costs  paid,  there  being  a 
rebate  oi  interest  where  such  rebate  is  proper. 

HIstory-t  Enacted  March  11,  1872,  substantial  re-enactment 
of  9  248  Practice  Act:  amended  by  Code  Commission,  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  159,  act  held  un- 
constitutional, see  history,  §  5  ante. 


§729.  OATH  AND  UNDERTAKING  OF  COMMIS- 
SIONER.  The  commissioner,  before  entering  upon  his  du- 
ties, must  be  sworn  to  perform  them  faithfully,  and  the  court 
making  the  appointment  shall  require  of  him  an  undertaking, 
with  sufficient  sureties,  to  be  approved  by  the  court,  in  an 
amount  to  be  fixed  by  the  court,  to  the  effect  that  he  will 
faithfully  perform  the  duties  of  commissioner,  according  to 
law. 

[Verified  report  of  sale.]  Within  thirty  days  after  such 
sale,  the  commissioner  must  file  with  the  clerk  of  the  court 
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in  which  the  action  is  pending,  a  verified  report  and  account 
of  the  sale,  together  with  the  proper  affidavits,  showing  that 
the  regular  and  required  notice  of  the  time  and  place  of  the 
sale  was  given,  which  report  and  account  shall  have  the  same 
force  and  effect  as  the  sheriff's  return  in  sales  under  execu- 
tion. 

[Compensation  of  commissioner.]  In  all  cases  of  sales 
made  by  a  commissioner,  the  court  in  which  the  proceedings 
are  pending  shall  fix  a  reasonable  compensation  for  the  com- 
missioner's services,  but  in  no  case  to  exceed  the  sum  of 
ten  dollars. 

Hlfftorri  Enacted  March  9,  1S98,  Stats,  and  Amdts.  1893,  p. 
119;  by  Code  CommiSBlon,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.   159,  act  held  unconstitutional,  see  history,   {  6   ante. 
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CHAPTER  II. 

ACTioNS  FOR  NUISANCE.  WASTE,  AND  WILFUL  TRESPASS, 
IN  CERTAIN  CASES  ON  REAL  PROPERTY. 

§  731.    Nuisance  defined;   abatement  of;  actions   instituted*    by 

whom. 
§  732.     Waste,  actions  for. 
S  733.     Trespass  for  cutting  or  carrying  away  trees',  etc.,  actions 

for. 
9  734.     Measure    of   damages    in    certain    cases    under    the    last 

section. 
9  735.     Damages    in    actions    for    forcible    entry,    eto.,    may    be 

trebled. 


§731.  NUISANCE  DEFINED;  ABATEMENT  OF; 
ACTIONS  INSTITUTED,  BY  WHOM.  An  action  may  be 
brought  by  any  person  whose  property  is  injuriously  affected, 
or  whose  personal  enjoyment  is  lessened  by  a  nuisance,  as 
the  same  is  defined  in  section-  thirty-four  hundred  and  sev- 
enty-nine of  the  Civil  Code,  and  by  the  judgment  in  such  ac- 
tion the  nuisance  may  be  enjoined  or  abated  as  well  as  dam- 
ages recovered  therefor. 

A  civil  action  may  be  brought  in  the  name  of  the  people 

of  the  state  of  California  to  abate  a  public  nuisance,  as  the 
same  is  defined  in  section  thirty-four  hundred  and  eighty  of 
the  Civil  Code,  by  the  district  attorney  of  any  county  in 
which  such  nuisance  exists,  or  by  the  city  attorney  of  any 
town  or  city  in  which  such  nuisance  exists,  and  each  of  said 
officers  shall  have  concurrent  right  to  bring  such  action  for 
a  public  nuisance  existing  within  a  town  or  city,  and  such 
district  attorney,  or  city  attorney,  of  any  county  or  city  in 
which  such  nuisance  exists  must  bring  such  action  whenever 
directed  by  the  board  of  supervisors  of  such  county  or  when- 
ever directed  by  the  legislative  authority  of  such  town  or 
city. 
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HlatovTs  Enacted  March  11.  1S72,  re-enactment  of  S  2i'J 
Practice  Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  159,  act  held  unconstitutional,  see 
history,  9  o  ante;  March  18,  1905,  Stats,  and  Amdts.  1906,  p.  130. 


§  732.  WASTE,  ACTIONS  FOIt  If  a  guardian,  tenant 
for  life  or  years,  joint  tenant,  or  tenant  in  common  of  real 
property,  commit  waste  thereon,  any  person  aggrieved  by 
the  waste  may  bring  an  action  against  him  therefor,  in  which 
action  there  may  be  judgment  for  treble  damages. 

Htstoryt  Enacted  March  11,  1872,  re-enactment  of  S  250 
Practice  Act;  repealed  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  AmdLs.  1900-1,  p.  159,  act  held  unconstitutional,  see 
history,  S  5  ante. 


§733.  TRESPASS  FOR  CUTTING  OR  CARRYING 
AV^^AY  TREES,  ETC.,  ACTIONS  FOR.  Any  person  who 
cuts  down  or  carries  off  any  wood  or  underwood,  tree  or  tim- 
ber, or  girdles  or  otherwise  injures  any  tree  or  timber  on 
the  land  of  another  person,  or  on  the  street  or  highway  in 
front  of  any  person's  house,  village,  or  city  lot,  or  cultivated 
g^rounds;  or  on  the  commons  or  public  grounds  of  any  city 
or  town,  or  on  the  street  or  highway  in  front  thereof,  with- 
out lawful  authority,  is  liable  to  the  owner  of  such  land,  or 
to  such  city  or  town,  for  treble  the  amount  of  damages 
which  may  be  assessed  therefor,  in  a  civil  action,  in  any 
court  having  jurisdiction. 

History!  Enacted  March  11,  1872,  re-enactment  of  B  251 
Practice  Act;  repealed  by  Code  Commission,  Act  March  8,  1901, 
Slats,  and  Amdts.  1900-1,  p.  159,  act  held  unconstitutional,  see 
history,   §  5  ante. 


§734.  MEASURE  OF  DAMAGES  IN  CERTAIN 
CASES  UNDER  THE  LAST  SECTION.  Nothing  in  the 
last  section  authorizes  the  recovery  of  more  than  the  just 
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value  of  the  timber  taken  from  uncultivated  woodland  for 
the  repair  of  a  public  highway  or  bridge  upon  the  land,  or 
adjoining  it. 

Hlstoryt  Enacted  March  11.  1872,  re-enactment  of  S  252 
Practice  Act;  repealed  by  Code  Commission,  Act  March  8,  1901. 
Stats,  and  Amdts.  1900-1,  p.  159,  act  held  unconstitutional,  see 
history,   9  5  ante. 


§735.  DAMAGES  IN  ACTIONS  FOR  FORCIBLE 
ENTRY,  ETC.,  MAY  BE  TREBLED.  If  a  person  recover 
damages  for  a  forcible  or  unlawful  entry  in  or  upon,  or  de- 
tention of  any  building  or  any  cultivated  real  property,  judg- 
ment may  be  entered  for  three  times  the  amount  at  which 
the  actual  damages  are  assessed. 

« 

History!  Enacted  March  11,  1872.  re-enactment  of  9  258 
Practice  Act;  repealed  by  Code  Commission,  Act  March  8,  1901» 
Stats,  and  Amdts.  1900-1,  p.  159,  act  held  unconstitutional,  see 
history,  S  6  ante. 
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CHAPTER  III. 

ACTIONS  TO  DETERMINE  CONFLICTING  CLAIMS  TO  REAL 

PROPERTY,  AND  OTHER  PROVISIONS  RELATING  TO 

ACTIONS  CONCERNING   REAL   ESTATE. 

S  738.     Action  to  quiet  title;  validity  of  gift;  Jury  trial. 

S  739.     When  plaintift  cannot  recover  costs. 

i  740.  If  plaintiff's  title  terminates  pending  the  suit,  what  he 
may  recover,  and  how  verdict  and  Judgment  to  be. 

§  741.     When  value  of  Improvements  can  be  allowed  as  a  set-off. 

S  742.  An  order  may  be  made  to  allow  a  party  to  survey  and 
measure  the  land  in  dispute. 

I  743.  Order,  what  to  contain,  and  how  served.  If  unneces- 
sary injury  done,  the  party  surveying  to  be  liable 
therefor. 

i  744.  A  mortgage  must  not  be  deemed  a  conveyance,  whatever 
its*  terms. 

8  745.     When  court  may  grant  Injunction;   during 'foreclosure; 

after  sale  on*  executloA,  1>efore  conveyance. 
S  746.     Damages  may  be  recovered  for  injury  to  the  possession 

after  sale  and  before  delivery  of  possession. 
{  747.     Action  not  to  be  prejudiced  by  alienation,  pending  suit. 
1 743.     Mining  claims,   actions   concerning   to   be   governed   by 

local  rules. 
{  749.     How   service   may   be   made   in   action   relating   to   real 

property  [repealed]. 

9  749[a].Determinatlon   of  adverse  claim  to  real  property;  un- 

known owner. 
}  750.     Notice  to  unknown  owners,  how  served. 
9  751.    Judgment  to  be  in  accordance  with  evidence. 


§73S.  ACTION  TO  QUIET  TITLE;  VALIDITY  OF 
GIFT;  JURY  TRIAL.  An  action  may  be  brought  by  any 
person  against  another  who  claims  an  estate  or  interest  in 
real  property,  adverse  to  him,  for  the  purpose  of  determin- 
ing such  adverse  claim;  provided,  however,  that  whenever 
in  an  action  to  quiet  title  to,  or  to  determine  adverse  claims 
to,  real  property,  the  validity  of  any  gift,  devise,  or  trust,  un- 
der any  will,  or  instrument  purporting  to  be  a  will,  whether 
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admitted  to  probate  or  not,  shall  be  involved,  such  will,  or 
instrument  purporting  to  be  a  will,  is  admissible  in  evidence; 
and  all  questions  concerning  the  validity  of  any  gift,  devise, 
or  trust  therein  contained,  save  such  as  under  the  constitu- 
tion belong  exclusively  to  the  probate  jurisdiction,  shall  be 
finally  determined  in  such  action;  and  provided  however,  that 
nothing  herein  contained  shall  be  construed  to  deprive  a 
party  of  the  right  to  a  jury  trial  in  any  case  where,  by  the 
law,  such  right  is  now  given. 

-Hlstoryt  Enacted  March  11,  1S72,  substantial  re-enactment 
of  S  254  Practice  Act;  amended  March  26,  1895,  Stats,  and 
Amdts.  1895,  p.  73;  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  159,  act  held  unconstitutional,  see 
history,    S  5   ante. 

§739.  WHEN  PLAINTIFF  CANNOT  RECOVER 
COSTS.  If  the  defendant  in  such  action  disclahn  in  his  an- 
swer any  interest  or  estate  in  the  property,  or  suffer  judg- 
ment to  be  taken  against  him  without  answer,  the  plaintiff 
cannot  recover  costs. 

Hiutorjrt  Enacted  March  11,  1872,  re-enactment  of  8  235 
Practice  Act. 

§  740.  IF  PLAINTIFF'S  TITLE  TERMINATES  PEND- 
ING THE  SUIT,  WHAT  HE  MAY  RECOVER,  AND 
HOW  VERDICT  AND  JUDGMENT  TO  BE.  In  an  action 
for  the  recovery  of  property,  where  the  plaintiff  shows  a 
right  to  recover  at  the  time  the  action  was  commenced,  but 
it  appears  that  his  right  has  terminated  during  the  pendency 
of  the  action,  the  verdict  and  judgment  must  be  according 
to  the  fact,  and  the  plaintiff  may  recover  damages  for  with- 
holding the  property. 

Hlstoryt  Enacted  March  '  11,  1872,  re*enactment  of  9  256 
Practice  Act;  amended  by  Code  Commission,  Act  Macch  8,  1901. 
Stats,  and  Amdts.  1900-1,  p.  160,  act  held  unconstitutional,  see 
history,  Kerr's  Cyc.  C.  C.  §  4;  amended  March  19,  1907,  Stats, 
and  Amdts.  1907.  p.  686,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  460. 

354 


ch.III.]  IMPROVEMENTS— SET-OFF.  gg  741-743 

§741.  WHEN  VALUE  OF  IMPROVEMENTS  CAN 
BE  ALLOWED  AS  A  SET-OFF.  When  damages  are 
claimed  for  withholding  the  property  recovered,  upon  which 
permanent  improvements  have  been  made  by  a  defendant,  or 
those  under  whom  he  claims,  holding  under  color  of  title 
adversely  to  thexlaim  of  the  plaintiff,  in  good  faith,  the  value 
of  such  improvements  must  be  allowed  as  a  set-off  against 
such  damages. 

Hlntoryt  Enacted  March  11,  1872,  re-enactment  of  $  256 
Practice  Act. 

§742.  AN  ORDER  MAY  BE  MADE  TO  ALLOW  A 
PARTY  TO  SURVEY  AND  MEASURE  THE  LAND  IN 
DISPUTE.  The  court  in  which  an  action  is  pending  for 
the  recovery  of  real  property,  or  for  damages  for  an  injury 
thereto,  or  a  judge  thereof  may,  on  motion,  upon  notice  by 
either  party  for  good  cause  shown,  grant  an  order  allowing 
to  such  party  the  right  to  enter  upon  the  property  and  make 
survey  and  measurement  thereof,  and  of  any  tunnels,  shafts, 
or  drifts  therein,  for  the  purpose  of  the  action,  even  though 
entry  for  such  purpose  has  to  be  made  through  other  lands 
belonging  to  parties  to  the  action. 

Hlfltorri  Enacted  March  11.  1872,  re-enactment  with  addi- 
tion of  S  258  Practice  Act  as  amended  1860  (Stats.  1860,  p.  304); 
amended  March  10,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.).  P.  H. 

§743.  ORDER,  WHAT  TO  CONTAIN,  AND  HOW 
SERVED.  IF  UNNECESSARY  INJURY  DONE,  THE 
PARTY  SURVEYING  TO  BE  LIABLE  THEREFOR.  The 

order  must  describe  the  property,  and  a  copy  thereof  must  be 

served  on  the  owner  or  occupant;  and  thereupon  such  party 

may  enter  upon  the  property,  with  necessary  surveyors  and 

assistants,  and  make  such  survey  and  measurement;  but  if 

any  unnecessary  injury  be  done  to  the  property  he  is  liable 

therefor. 

Hlatorri  Enacted  March  11,  1872,  re-enactment  of  §  259 
Practice  Act. 
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§  744.  A  MORTGAGE  MUST  NOT  BE  DEEMED  A 
CONVEYANCE,  WHATEVER  ITS  TERMS.  A  mortgagee 
of  real  property  shall  not  be  deemed  a  conveyance,  whatever 
its  terms,  so  as  to  enable  the  owner  of  the  mortgage  to  re- 
cover possession  of  the  real  property  without  a  foreclosure 
and  sale. 

Historyi  Enacted  March  11.  1872,  re-enactment  of  §  260 
Practice  Act;  repealed  by  Code  Commission,  Act  March  8.  1901. 
Stats,  and  Amdts.  1900-1,  p.  160,  act  held  unconstitutional,  see 
history,  §  5  ante. 


§745.  WHEN  COURT  MAY  GRANT  INJUNCTION; 
DURING  FORECLOSURE;  AFTER  SALE  ON  EXECU- 
TION, BEFORE  CONVEYANCE.  The  court  may;  by  in- 
junction, on  good  cause  shown,  restrain  the  party  in  posses- 
sion from  doing  any  act  to  the  injury  of  real  property  during 
the  foreclosure  of  a  mortgage  thereon;  or,  after  a  sale  on  exe- 
cution, before  a  conveyance. 

HUitorrt  Enacted  March  11.  1872,  re-enactment  of  $  261 
Practice  Act;  repealed  by  Code  Commission,  Act  March  8.  1901, 
Stats,  and  Amdts.  1900-1,  p.  160,  act  held  unconstitutional,  see 
history,   §  5  ante. 

§746.  DAMAGES  MAY  BE  RECOVERED  FOR  IN- 
JURY TO  THE  POSSESSION  AFTER  SALE  AND  BE- 
FORE  DELIVERY  OF  POSSESSION.  When  real  prop- 
erty has  been  sold  on  execution,  the  purchaser  thereof,  or  any 
person  who  may  have  succeeded  to  his  interest,  may,  after  his 
estate  becomes  absolute,  recover  damages  for  injury  to  the 
property  by  the  tenant  in  possession  after  sale,  and  before 
possession  is  delivered  under  the  conveyance. 

Hlatoryt  Enacted  March  11,  1872,  re-enactment  of  S  262 
Practice  Act, 

§747.  ACTION  NOT  TO  BE  PREJUDICED  BY 
ALIENATION,  PENDING  SUIT.    An  action  for  the  recov- 
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ery  of  real  property  against  a  person  in  possession  cannot  be 
prejudiced  by  any  alienation  made  by  such  person,  either  be- 
fore or  after  the  commencement  of  the  action. 

Htotoryt  Enacted  March  11,  1872,  re-enactment  of  S  263 
Practice  Act. 

§748.  MINING  CLAIMS,  ACTIONS  CONCERNING 
TO  BE  GOVERNED  BY  LOCAL  RULES.  In  actions  re- 
specting mining  claims,  proof  must  be  admitted  of  the  cus- 
toms, usages,  or  regulations  established  and  in  force  at  the 
bar  or  diggings  embracing  such  claim;  and  such  customs,  us- 
ages, or  regulations,  when  not  in  conflict  with  the  laws  of 
this  state,  must  govern  the  decision  of  the  action. 

Histovi  Enacted  March  11,  1872.  re-enactment  of  S  621 
Practice  Act 

§  749.  HOW  SERVICE  MAY  BE  MADE  IN  ACTION 
RELATING  TO  REAL  PROPERTY  (repealed). 

HlKtoryi  Enacted  March  31«  1891,  Stats,  and  Amdts.  1891, 
p.  278.  This  section  is  not  superseded  by  Act  March  23,  1901, 
and  amendment,  given  in  the  following  section.  See  governing 
principle  in  Ex  parte  Ruffln,  119  Cal.  487,  51  Pac.  862;  repealed 
March  19,  1907,  Stats,  and  Amdts.  1907,  p.  686,  Kerr's  Stats,  and 
Amdts.  19a6-7,  p.  460. 

§749[a].  DETERMINATION  OF  ADVERSE  CLAIM 
TO  REAL  PROPERTY;  UNKNOWN  OWNER.  An  ac- 
tion may  be  brought  to  determine  the  adverse  claims  to  and 
clouds  upon  title  to  real  property  by  a  person  who,  by  him- 
self or 'by  himself  and  his  predecessors  in  interest,  has  been 
in  the  actual,  exclusive  and  adverse  possession  of  such  prop- 
erty continuously  for  twenty  years  prior  to  the  filing  of  the 
complaint,  claiming  to  own  the  same  in  fee  against  the  whole 
world,  and  who  has  paid  all  taxes  of  every  kind  levied  or  y 
assessed  against  the  property  during  the  period  of  five  years 
continuously  next  preceding  the  filing  of  the  complaint. 
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[Commencement  of  action-— Verified  complaint,  contents.] 

Said  action  shall  be  commenced  by  the  filing  of  a  verified 
complaint  averring  the  matters  above  enumerated.  The  said 
complaint  may  include  as  defendants  in  such  action,  in  addi- 
tion to  such  persons  as  appear  of  record  to  have,  all  other 
persons  who  are  known  to  the  plaintiff  to  have,  some  clain\ 
or  cloud  on  the  lands  described  in  the  complaint  adverse  to 
pfeintifFs  ownership,  or  other  persons  unknown  claiming  any 
right,  interest  or  lien  in  such  lands,  or  cloud  upon  the  title 
of  plaintiff  thereto,  and  the  plaintiff  may  describe  such  un- 
known defendants  in  the  complaint  as  follows:  "also  all  other 
persons  unknown,  claiming  any  right,  title,  estate,  lien  or  in- 
terest in  the  real  property  described  in  the  complaint  adverse 
to  plaintiff's  ownership,  or  any  cloud  upon  plaintiff's  title 
thereto."  ^ 

[Notice  of  pendency  of  action — ^When  to  be  filed  and  con- 
tents.] Within  ten  days  after  the  filing  of  the  complaint, 
plaintiff  shall  file,  or  cause  to  be  filed,  in  the  office  of  the 
county  recorder  of  the  county  where  the  property  is  situated, 
a  notice  of  the  pendency  of  the  action,  containing  the  mat- 
ters required  by  section  four  hundred  and  nine  of  this  code. 

Hlatoryt  Enacted  March  23,  1901,  Stats,  and  Amdts.  1900-1, 
p.  579;  amended  March  9,  1903,  Stats,  and  Amdts.  1903,  p.  104. 
This  enactment  and  amendment  do  not  supersede  the  preceding 
section.     See  memorandum  in  history,  $  749. 

§750.  NOTICE  TO  UNKNOWN  OWNERS.  HOW 
SERVED.  Within  one  year  after  the  filing  of  the  complaint, 
as  required  by  the  preceding  section,  a  summons  must  be  is- 
sued, which  shall  contain  the  matters  required  by  section  four 
hundred  and  seven  of  this  code,  and  in  addition  a  descrip- 
tion of  the  property  and  a  statement  of  the  object  of  the  ac- 
tion. In  said  summons  the  said  unknown  defendants  shall 
be  designated  as  in  the  complaint.  Within  thirty  days  after 
the  issuance  of  the  summons,  the  plaintiff  shall  post  or  cause 
to  be  posted  a  copy  thereof  in  a  conspicuous  place  on  the 
property. 
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[Resident  defendants,  to  be  served,  when.]  All  defendants 
residing  in  the  state  of  California,  whose  place  of  residence  is 
known  to  the  plaintiff,  shall  be  served  personally. 

[Affidavit  of  service — Contents.]  After  service  on  all  such 
defendants  has  been  made,  the  plaintiff,  or  his  agent,  or  at- 
torney, shall  make  and  file  an  affidavit  wherein  there  shall  be 
stated  the  names  of  the  defendants  who  have  been  served 
personally,  the  names  of  the  defendants  who  reside  out  of 
the  state  and  their  places  of  residence,  if  known  to  the  plain- 
tiff, and  the  names  of  the  defendants  residing  in  or  out  of  the 
state  whose  place  of  residence  is  unknown  to  the  plaintiff. 

[Service  on  non-resident  defendants — Order.]  And  there- 
upon the  court  or  a  judge  thereof  shall  make  an  order  direct- 
ing the  said  summons  to  be  served  upon  the  defendants  re- 
siding out  of  the  state,  whose  place  of  residence  is  known 
to  the  plaintiff  and  upon  the  defendants  residing  in  or  out  of 
the  state,  whose  place  of  residence  is  unknown  to  the  plain* 
tiff,  and  upon  all  the  unknown  defendants  as  stated  in  the 
complaint  and  summons,  by  publication  in  some  newspaper 
of  general  circulation  printed  and  published  in  the  county 
where  the  property  is  situated,  and  if  there  b^  no  such  paper 
in  such  county,  then  in  some  adjoining  county,  to  be  desig- 
nated by  the  court  or  judge  thereof,  which  publication  shall 
be  for  once  a  week  for  two  successive  months. 

[Mailing  copy  of  summons,  etc.,  to  non-resident  defend- 
ants.] A  copy  of  the  summons  and  complaint,  within  ten 
days  after  the  making  of  said  order,  properly  addressed  and 
with  the  postage  thereon  fully  prepaid,  shall  be  mailed  to 
each  of  the  defendants  who  reside  out  of  the  state,  at  their 
place  of  residence,  if  known,  and  also  to  the  defendants  re- 
siding in  or  out  of  the  state  whose  place  of  residence  is  un- 
known to  plaintiff,  addressed  to  them  at  the  county  seat  of 
the  county  where  the  action  is  commenced. 

All  such  unknown  persons  so  served  shall  have  the  same 
rights  as  are  provided  by  law  in  cases  of  all  other  defendants 
named,  upon  whom  service  is  made  by  publication,  or  per- 
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sonally,  and  the  action  shall  proceed  against  such  unknown 
persons  in  the  same  manner  as  against  the  defendants  who 
are  named  upon  whom  service  is  made  by  publication  or  per- 
sonally and  with  like  effect;  and 

Any  such  unknown  person  who  has  or  claims  to  have  any 
right,  title,  estate,  lien  or  interest  in  the  said  property,  or 
cloud  on  the  title  thereto,  adverse  to  plaintiff,  at  the  time  of 
the  commencement  of  the  action,  who  has  been  duly  served 
as  aforesaid,  and  any  one  claiming  under  him,  shall  be  con- 
cluded by  the  judgment  in  such  action  as  effectually  as  if 
the  action  was  brought  against  the  said  person  by  his  or  her 
name  and  personal  service  of  process  was  obtained,  notwith- 
standing any  such  unknown  person  may  be  under  legal  dis- 
ability. Service  shall  be  deemed  complete  upon  the  com- 
pletion of  the  publication. 

HtotoiTt  Enacted  March  28,  1901«  Stats,  and  Amdtfi.  1900-1, 
p.  679;  amended  March  9,  1903,  Stats,  and  Amdts.  1903,  p.  106. 

§  751.  JUDGMENT  TO  BE  IN  ACCORDANCE  WITH 
EVIDENCE.  When  the  summons  has  been  served  as  pro- 
vided in  the  preceding  section  and  the  time  for  answering 
has  expired,  the  court  shall  proceed  to  hear  the  case  as  in 
other  cases  and  shall  have  jurisdiction  to  examine  into  and 
determine  the  legality  of  plaintiff's  title  and  of  the  title 
and  claim  of  all  the  defendants  and  of  all  unknown  per- 
sons, and  to  that  end  must  not  enter  any  judgment  by  de- 
fault, but  must  in  all  cases  require  evidence  of  plaintiff's 
title  and  possession  and  hear  such  evidence  as  may  be  offered 
respecting  the  claims  and  title  of  any  of  the  defendants  and 
must  thereafter  direct  judgment  to  be  entered  in  accordance 
with  the  evidence  and  the  law. 

[Proof  of  service  before  hearings-Judgment.]    The  court 

before  proceeding  to  hear  the  case  must  require  proof  to 
be  made  that  the  summons  has  been  served  and  posted  as 
hereinbefore  directed  and  that  the  required  notice  of  pend- 
ency of  action  has  been  filed.     The  judgment  after  it  has 
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become  final  is  conclusive  against  all  the  persons  named 
in  the  summons  and  complaint  who  have  been  served  and 
against  all  unknown  persons  as  stated  in  the  complaint  and 
summons  who  have  been  served  by  publication,  but  shall 
not  be  conclusive  against  the  state  of  California  or  the 
Unit^  States. 

Said  judgment  shall  have  the  effect  of  a  judgment  in  rem 
except  as  against  the  state  of  California  and  the  United 
States;  and  provided  further,  that  the  said  judgment  shall 
not  bind  or  be  conclusive  against  any  person  claiming  any 
estate,  title,  right,  possession  or  lien  to  the  property  under 
the  plaintiff  or  his  predecessors  in  interest,  which  claim,  lien, 
estate  or  right  of  possession  has  arisen  or  been  created  by 
the  plaintiff  or  his  predecessors  in  interest  within  twenty 
years  prior  to  the  filing  of  the  complaint. 

[Remedy  cumulative.]  The  remedy  provided  in  this  and 
the  two  preceding  sections  shall  be  construed  as  cumulative 
and  riot  exclusive  of  any  other  remedy,  form  or  right  of 
action  or  proceeding  now  allowed  by  law. 

Hiii«orri  Enacted  March  23,  1901,  Stats,  and  Amdts.  1900-1, 
p.  .579;  amended  March  9.  1903,  Stats,  and  Amdts.  1903,  p.  106. 
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CHAPTER  IV. 

ACTIONS  FOR  THE  PARTITION  OF  REAL  PROPERTY. 

[A  partition  sOlt  under  the  Code  resembles  an  old  action   in 

chancery.    Is   more   equitable   than   leg&l. — Gates   v.    Salmon,    35 

Cal.    676,    593,    96   Am.    Dec.    189;    Emeric    v.    Alvarado,    64    Cal. 

629,    619,   2  Pac.   418,   in  banc   3   Pac.    106;   Emeric  v.  Alvarado. 

90  Cal.  444,  457,  27  Pac.  866.] 

S  762.     Who  may  bring  actions  for  partition. 

§  763.  Interests  of  all  parties  must  be  set  forth  in  the  com- 
plaint. 

9  764.     Lienholders  not  of  record  need  not  be  made  parties. 

S  766.     Plaintiff  must  file  notice  of  lis  pendens. 

5  756.  Summons  must  be  directed  to  all  person's  interested  in 
the  property. 

§  757.     Unknown  parties  may  be  served  by  publication. 

S  768.     Answer  of  defendants,  what  to  contain. 

§  769.  The  rights  of  all  parties  may  be  ascertained  in  the  ac- 
tion. 

S  760.     Partial  partition. 

i  761.  Lienholders  must  be  made  parties,  or  a  referee  be  ap- 
pointed to  ascertain  their  rights. 

S  762.  Lienholders  must  be  notified  to  appear  before  the  referee 
appointed. 

§  763.  The  court  may  order  a  sale  or  partition,  and  appoint 
referees  therefor. 

i  764.  Partition  must  be  made  according  to  the  rights  of  the 
parties,  as  determined  by  the  court. 

§  766.     Referees  must  make  a  report  of  their  proceedings. 

9  766.  The  court  may  set  aside  or  affirm  report,  and  enter  Judg- 
ment thereon.  Upon  whom  Judgment  to  be  conclu- 
sive. 

9  767.  Judgment  not  to  affect  tenants  for  years  to  the  whole 
property. 

9  768.  Expenses  of  partition  must  be  apportioned  among  the 
parties. 

9  769.  A  lien  on  an  undivided  interest  of  any  party  is  a 
charge  only  on  the  share  assigned   to  such  party. 

9  770.  Estate  for  life  or  years  may  be  set  off  in  a  part  of  the 
property  not  sold,  when  not  all  sold. 

9  771.     Application  of  proceeds  of  sale  of  encumbered  property.  ^ 
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9  772.  Party  holding  other  securities  may  be  required  ttrst  to 
exhaust  them. 

S  773.     Proceeds  of  sale,  disposition  of. 

9  774.  When  paid  into  court,  the  cause  may  be  continued  for 
the  determination  of  the  claims  of  the  parties. 

9  775.  Sales  by  referees  must  be  at  public  auction.  [At  private 
sale  when.] 

9  776.     The  court  must  direct  the  terms  of  sale  or  credit. 

9  777.     Referees  may  take  securities  for  purchase  money. 

9  778.  Tenants  whose  estate  has  been  sold  shall  receive  com- 
pensation. 

9  779.     The  court  may  fix  .such  compensation. 

9  790.     The  court  must  protect  tenants  unknown. 

9  781.  The  court  must  ascertain  and  secure  the  value  of  future 
contingent  or  vested  interests. 

9  782.  Terms  of  sale  must  be  made  kYiown  at  the  time.  LiOts 
must  be  sold  separately. 

9  783.     Who  may  not  be  purchasers. 

9  784.     Referee  must  make  a  report  of  the  sale  to  the  court. 

9  785.     If  confirmed,  conveyances  may  be  executed. 

9  786.     Proceeding  if  a  lienholder  become  a  purchaser. 

9  7S7.  Conveyance  must  be  recorded,  and  will  be  a  bar  against 
parties. 

9  788.  Proceeds  of  sale  belonging  to  parties  unknown  must  be 
in^vested  for  their  benefit. 

9  789.  Investment  must  be  made  in  the  name  of  the  clerk  of 
the  county. 

9  790.  When  the  interests  of  the  parties  are  ascertained,  se- 
curities must  be  taken  in  their  names. 

9  791.     Duties  of  the  clerk  making  investments. 

9  792.  When  unequal  partition  is  ordered,  compensation  may 
be  adjudged  in  certain  cases. 

9  793.     The  share  of  an  Infant  may  be  paid  to  his  guardian. 

9  794.  The  guardian  of  an  insane  person  may  receive  the  pro- 
ceeds of  such  party's  interest. 

9  795.  A  guardian .  may  consent  to  partition  without  action, 
and  execute  releases   [repealed]. 

9  796.     Costs  of  partition  a  lien  upon  shares  of  parceners. 

9  797.  The  court,  by  consent,  may  appoint  a  single  referee  [re- 
pealed]. 

9  798.     Apportionment  of  counsel  fees  and  expenses. 

8  799.  Abstract  of  title  in  action  for  partition.  Cost  of  al- 
lowed, when. 

f  800.     Same.     How  made  and  verified. 

I  801.     Interest  allowed  on  disbursements,  when. 
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§  752.  WHO  MAY  BRING  ACTIONS  FOR  PARTI- 
TION.  When  several  co-tenants  hold  and  are  in  possession 
of  real  property  as  parceners,  joint  tenants,  or  tenants  in 
common,  in  which  one  or  more  of  them  have  an  estate  ot 
inheritance,  or  for  life  or  lives,  or  for  years,  an  action  may 
be  brought  by  one  or  more  of  such  persons  for  a  partition 
thereof,  according  to  the  respective  rights  of  the  persons 
interested  therein,  and  for  a  sale  of  such  property,  or  a 
part  thereof,  if  it  appear  that  a  partition  cannot  be  made  with- 
out great  prejudice  to  the  owners. 

HUtom  Enacted  March  11,  1872,  substantial  re-enactment 
of  §264  Practice  Act  as  amended  1854  (Stats.  18€4,  p.  84); 
amended  by  Code  CommlsBion,  Act  March  8«  1901,  Stats,  and 
Amdts.  1900-1,  p.  160,  act  held  unconstitutional,  see  history,  |  5 
ante. 


§  753.  INTEREST  OF  ALL  PARTIES  MUST  BE  SET 
FORTH  IN  THE  COMPLAINT.  The  interests  of  all  per- 
sons in  the  property,  whether  such  persons  are  known  or 
unknown,  must  be  set  forth  in  the  complaint,  as  far  as  known 
to  the  plaintiff;  and  if  one  or  more  of  the  parties,  or  the 
share  or  quantity  of  interest  of  any  of  the  parties,  is  un- 
known to  the  plaintiff,  or  is  uncertain  or  contingent,  or  the 
ownership  of  the  inheritance  depends  upon  an  executory 
devise,  or  the  remainder  is  a  contingent  remainder,  so  that 
such  parties  cannot  be  named,  that  fact  must  be  set  forth  in 
the  complaint. 

Htotoryi  Enacted  March  11,  1872,  re-enactment  of  S  265 
Practice  Act;  amended  by  Code  Commission.  Act  March  8.  1901, 
Stats,  and  Amdts.  1900-1,  p.  160,  act  held  unconstitutional,  see 
history,  Kerr's  Cyc.  C.  C.  9  4;  amended  March  19.  1907,  Stats, 
and  Amdts.  1907,  p.  608,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  460. 


§  754.    LIENHOLDERS  NOT  OP  RECORD  NEED  NOT 
BE   MADE  PARTIES.     No   person   having  a   conveyance 
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of  or  claiming  a  lien  on  the  property,  or  some  part  of  it, 
need  be  made  a  party  to  the  action,  unless  such  conveyance 
or  lien  appear  of  record. 

HLitoryi      Enacted    March    11,    1872«    re-enactment    of    S  266 
Practice  Act. 


§755.  PLAINTIFF  MUST  FILE  NOTICE  OF  LIS 
PENDENS.  Immediately  after  filing  the  complaint  in  the 
superior  court,  the  plaintiff  must  record  in  the  office  of  the 
recorder  of  the  county  or  of  the  several  counties  in  which 
the  property  is  situated,  a  notice  of  the  pendency  of  the 
action,  containing  the  names  of  the  parties  so  far  as  known, 
the  object  of  the  action,  and  a  description  of  the  property 
to  be  affected  thereby.  From  the  time  of  filing  such  notice 
for  record  all  persons  shall  be  deemed  to  have  notice  of  the 
pendency  of  the  action. 

HtotoiTt  Enacted  March  11,  1872,  re-enactment  of  1 267 
Practice  Act;  amended  liarch  24,  1874,  Code  Amdts.  1873-4,  p. 
325;  March  10,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt).  p.  11. 


§756.  SUMMONS  MUST  BE  DIRECTED  TO  ALL 
PERSONS  INTERESTED   IN  THE   PROPERTY.     The 

summons  must  contain  a  description  of  the  property  sought 
to  be  partitioned,  and  must  be  directed  to  all  of  the  persons 
named  as  defendants  m  the  complaint,  and  when  it  shows 
that  some  person  has  or  claims  an  interest  in  or  lien  upon 
the  property  whose  name  is  unknown  to  the  plaintiff,  the 
summons  must  also  be  directed  to  all  persons  unknown  who 
have  or  claim  any  interest  in  or  lien  upon  the  property. 

Htotoryt  Enacted  March  11,  1872,  re-enactment  of  S  268 
Practice  Act;  amended  by  Code  Commission,  Act  liarch  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  160,  act  held  unconstitutional,  see 
history,  Kerr*s  Cyc.  C.  C.  §  4;  amended  March  19,  1907,  Stats. 
and  Amdts.  1907,  p.  604,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  460. 
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§757.  UNKNOWN  PARTIES  MAY  BE  SERVED  BY 
PUBLICATION.  If  a  party  having  a  share  or  interest  is 
unknown,  or  any  one  of  the  known  parties  reside  out  of  the 
state,  or  cannot  be  found  therein,  and  such  fact  is  made 
to  appear  by  affidavit,  the  summons  may  be  served  on  such 
absent  or  unknown  party  by  publication,  as  in  other  cases. 
When  publication  is  made,  the  summons,  as  published,  must 
be  accompanied  by  a  brief  description  of  the  property  which 
is  the  subject  of  the  action. 

HUtoryt  Enacted  March  11«  1872«  re-enactment  of  fi  269 
Practice  Act. 

§  758.  ANSWER  OP  DEFENDANTS.  WHAT  TO  CON- 
TAIN. If  the  defendant  fails-  to  answer  within  the  time 
allowed  by  law,  he  is  deemed  to  admit  and  adopt  the  allega- 
tions of  the  complaint.  Otherwise,  he  must  controvert  such 
of  the  allegations  of  the  complaint  as  he  does  not  wish  to 
be  taken  as  admitted,  and  must  set  forth  his  estate  or  inter- 
est in  the  property,  and  if  he  claims  a  lien  thereon  must 
state  the  date  and  character  of  the  lien  and  the  amount  re- 
maining due,  and  whether  he  has  any  additional  security 
therefor,  and  if  so,  its  nature  and  extent,  and  if  he  fails  to 
disclose  such  additional  security,  he  must  be  deemed  to  have 
waived  his  lien  on  the  property  to  be  partitioned. 

Hi«toTT(  Enacted  March  11,  1S72,  re-enactment  of  §  270 
Practice  Act;  amended  by  Code  Commission,  Act  March  8.  1901. 
Btats.  and  Amdts.  1900-1,  p.  161,  act  held  unconstitutional,  see 
history.  Kerr's  Cyc.  C.  C.  5  4;  amended  March  19,  1907,  Stats, 
and  Amdts.  1907,  p.  604,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  460. 

§759.  THE  RIGHTS  OF  ALL  PARTIES  MAY  BE 
ASCERTAINED  IN  THE  ACTION.  The  rights  of  the 
several  parties,  plaintiff  as  well  as  defendant,  may  be  put 
in  issue,  tried,  and  determined  in  such  action;  and  when 
a  sale  of  the  premises  is  necessary,  the  title  must  be  ascer- 
tained by  proof  to  the  satisfaction  of  the  court  before  the 
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sale  can  be  ordered;  except  that  where  there  are  several 
unknown  persons  having  an  interest  in  the  property,  their 
rights  may  be  considered  together  in  the  action,  and  not  as 
between   themselves. 

Hlvtorrt  Enacted  March  11,  1872,  re-enactment  of  8  271 
Practice  Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  161,  act  held  unconstitutional,  see 
history,  Kerr's  Cyc  C.  C.  I  4;  amended  March  19,  3  907,  Stats, 
and  Amdts.  1907,  p.  604,  Kerr's  Stats,  and  Amdts.  1906-7.  p.  460. 

§760.  PARTIAL  PARTITION.  Whenever  from  any 
cause  it  is,  in  the  opinion  of  the  court,  impracticable  or  high- 
ly inconvenient  to  make  a  complete  partition,  in  the  first 
instance,  among  all  the  parties  in  interest,  the  court  may 
first  ascertain  and  determine  the  shares  or  interest  respective- 
ly held  by  the  original  cotenants,  and  thereupon  adjudge  and 
cause  a  partition  to  be  made,  as  if  such  original  cotenants 
were  the  parties,  and  sole  parties,  in  interest,  and  the  only 
parties  to  the  action,  and  thereafter  may  proceed  in  like 
manner  to  adjudge  and  make  partition  separately  of  each 
share  or  portion  so  ascertained  and  allotted  as  between  those 
claiming  under  the  original  tenant  to  whom  the  same  shall 
have  been  so  set  apart,  or  may  allow  them  to  remain  tenants 
in  common  thereof,  as  they  may  desire. 

HIstoryt  Enacted  March  11,  1872,  takes  place  of  $  272  Prac- 
tice Act,  which  provided  for  production  at  hearing  of  certificate 
of  recorder  as  to  outstanding  liens. 


§  761.  LIENHOLDERS  MUST  BE  MADE  PARTIES, 
OR  A  REFEREE  BE  APPOINTED  TO  ASCERTAIN 
THEIR  RIGHTS.  If  it  appears  to  the  court  that  there  are 
outstanding  liens  or  encumbrances  of  record  upon  such  real 
property,  or  any  part  thereof,  which  existed  and  were  of 
record  at  the  time  of  the  commencement  of  the  action,  and 
the  persons  holding  such  liens  are  not  made  parties  to  the 
action,  the  court  must  either  order  such  persons  to  be  made 
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parties  to  the  action,  by  an  amended  or  supplemental  com* 
plaint,  or  appoint  a  referee  to  ascertain  whether  or  not  such 
liens  or  encumbrances  have  been  paid,  and  if  not  paid,  what 
amount  remains  due  thereon,  and  their  order  among  the 
liens  or  encumbrances  severally  held  by  such  persons  and 
the  parties  to  the  action,  and  whether  the  amount  remain- 
ing due  thereon  has  been  secured  in  any  manner,  and  if 
secured,  the  nature  and  extent  of  the  security. 

HIiitoiTi  Enacted  March  11,  1872,  founded  on  §  278  Practice 
Act;  amended  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  161,  act  held  unconstitutional,  see  history* 
Kerr's  Cyc  C.  C.  8  4;  amended  March  19,  1907,  Stats,  and 
Amdts.  1907,  p.  604,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  461. 


§  762.    LIENHOLDERS  MUST  BE  NOTIFIED  TO  AP- 
PEAR   BEFORE    THE    REFEREE    APPOINTED.    The 

plaintiff  must  cause  a  notice  to  be  served,. a  reasonable  time 
previous  to  ihe  day  for  appearance  before  the  referee  ap- 
pointed as  provided  in  the  last  section,  on  each  person  hav- 
ing outstanding  liens  of  record,  who  is  not  a  party  to  the 
action,  to  appear  before  the  referee  at  a  specified  time  and 
place,  to  make  proof,  by  his  own  affidavit  or  otherwise,  of 
the  amount  due,  or  to  become  due,  contingently  or  absolute- 
ly thereon.  In  case  such  person  be  absent,  or  his  residence 
be  unknown,  service  may  be  made  by  publication  or  notice 
to  his  agents,  under  the  direction  of  the  court,  in  such  man- 
ner as  may  be  proper.  The  report  of  the  referee  thereon 
must  be  made  to  the  court,  and  must  be  confirmed,  modified, 
or  set  aside,  and  a  new  reference  ordered,  as  the  justice  of 
the  case  may  require. 

History:      Enacted    March    11,    1872,    re-enactment    of    fi  274 
Practice  AcL 


§  763.    THE  COURT  MAY  ORDER  A  SALE  OR  PAR- 
TITION,    AND    APPOINT    REFEREES    THEREFOR 

If  it  appears  by  the  evidence,  whether  alleged  in  the  com- 
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plaint  or  not,  that  the  property  or  any  part  of  it  is  so  sit- 
uated that  partition  cannot  be  made  without  great  prejudice 
to  the  owners,  the  court  may  order  the  sale  thereof;  other- 
wise, upon  the  requisite  proofs  being  made,  it  must  order 
a  partition  according  to  the  respective  rights  of  the  parties 
as  ascertained  by  the  court,  and  appoint  three  referees  there- 
for, and  must  designate  the  portion  to  remain  undivided 
for  the  owners  whose  interests  remain  unknown,  or  are  not 
ascertained;  or  the  court,  with  the  consent  of  the  parties, 
may  appoint  one  referee  instead  of  three,  and  he  when  ap- 
pointed, has  all  the  powers  and  may  perform  all  the  duties 
required  of  three  referees;  and  the  court  must  appoint  as 
referee  any  person  or  persons  to  whose  appointment  all  the 
parties  have  consented,  and  no  person  shall  be  appointed  as 
referee  who  is  disqualified  from  acting  as  an  appraiser  under 
the  provisions  of  section  fourteen  hundred  forty-four  of  the 
Code  of  Civil  Procedure. 

[In  incorporated  city.]  When  the  site  of  an  incorporated 
city  or  town  is  included  with  the  exterior  boundaries  Of  the 
property  to  be  partitioned,  the  court  must  direct  the  referees 
to  survey  and  appraise  the  entire  property  to  be  partitioned 
by  actual  lots  and  subdivisions  then  existing  in  the  actual 
possession  of  the  several  tenants  in  common,  exclusive  of  the 
value  of  improvements  thereon,  first  setting  apart  necessary 
portions  of  the  property  for  ways,  roads  and  streets,  as  in 
section  seven  hundred  sixty-four  provided,  and  to  report 
such  survey  and  separate  appraisement  on  each  lot  and  sub- 
division to  the  court. 

[Action  of  court]  The  court  may  confirm,  change,  mod- 
ify, or  set  aside  the  report  in  whole  or  in  part,  and  if  neces- 
sary appoint  new  referees. 

[Sale.  Deed«]  When,  after  the  final  confirmation  of  the 
report  of  such  survey  and  appraisement,  it  appears  by  evi- 
dence to  the  satisfaction  of  the  court  that  an  equitable  par- 
tition of  the  whole  property  is  impracticable,  and  a  sale  of 
the  site  of  such  city  or  town,  or  any  portion  thereof,  will  be 
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for  the  best  interests  of  the  owners  of  the  whole  property, 
it  must  order  a  sale  thereof;  provided,  that  within  sixty 
days  thereafter  any  tenant  in  common,  or  tenants  in  com- 
mon, having  improvements  erected  on  any  town  or  city  lot 
or  subdivision  included  in  such  order  of  sale,  shall  have  the 
prior  right  to  purchase  the  same  at  such  appraised  valua- 
tion, and  may  pay  into  court  the  amount  so  appraised  as  the 
value  thereof,  and  upon  such  payment  the  title  shall  vest  in 
such  purchaser  or  purchasers,  and  the  court  shall  cause  to 
be  executed  by  such  referees  a  deed  for  such  lot  or  sub- 
division in  fee  and  in  severalty  to  such  purchaser  or  pur- 
chasers; such  further  proceedings  shall  then  be  had  as  to 
the  remainder  of  the  property,  and  the  money  so  paid  to 
the  court,  as  by  this  chapter  provided. 

[In  case  of  death  of  party.]  If,  during  the  pendency  of 
the  action,  any  of  the  parties  die,  or  become  insane,  or 
otherwise  incompetent,  the  proceedings  shall  not  for  that 
cause  be  delayed  or  suspended,  but  the  attorney  who  has 
appeared  for  such  party  may  continue  to  represent  such 
interest;  and  in  case  any  such  party  has  not  appeared  by 
an  attorney,  the  court  must  appoint  an  attorney  to  represent 
the  interest  which  was  held  by  such  party,  until  his  heirs 
or  legal  representatives,  or  successors  in  interest,  shall  have 
appeared  in  the  action; 

[Attorney's  fees.]  and  an  attorney  so  appointed  must  be 
allowed  by  the  court  a  reasonable  compensation  for  his 
services,  which  may  be  taxed  as  costs  against  the  share 
or  interest  represented  by  such  attorney,  and  may  be  ad- 
judged a  lien  thereon  in  the  discretion  of  the  court. 

HlHtori'i  Enacted  March  11,  1872,  re-enactment  of  9  275 
Practice  Act;  amended  April  12,  1880,  Code  Amdts.  1880  (C.  C. 
P.  pt.),  p.  60;  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  161,  art  held  unconstitutional,  see  history, 
Kerr's  Cyc.  C.  C.  5  4;  amended  March  19,  1907,  Stats,  and 
Amdts.  1907.  p.  605,  Kerr's  Stats,  and  Amdts.  1906-7.  p.  461; 
May  30,  1913,  Stats,  and  Amdts.  1913.  p.  236.  Im  effect  August 
10,   1913. 
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§764.  PARTITION  MUST  BE  MADE  ACCORDING 
TO  THE  RIGHTS  OF  THE  PARTIES,  AS  DETER- 
MINED BY  THE  COURT.  In  making  partition,  the  ref- 
erees must  divide  the  property,  and  allot  the  several  portions 
thereof  to  the  respective  parties,  quality  and  quantity  rela- 
tively considered,  according  to  the  respective  rights  of  the 
parties  as  determined  by  the  court,  pursuant  to  the  pro- 
visions of  this  chapter,  designating  the  several  portions  by 
proper  landmarks,  and  may  employ  a  surveyor  with  the 
necessary  assistants  to  aid  them. 

[Setting  aside  for  road  or  street,  when.]  Before  making 
partition  or  sale,  the  referees  may,  whenever  it  will  be  for 
the  advantage  of  those  interested,  set  apart  a  portion  of  the 
property  for  a  way,  road,  or  street,  and  the  portion  so  set 
apart  must  not  be  assigned  to  any  of  the  parties  or  sold, 
but  must  remain  an  open  and  public  way,  road,  or  street, 
unless  the  referees  shall  set  the  same  apart  as  a  private  way 
for  the  use  of  the  parties  interested,  or  some  of  them,  their 
heirs  and  assigns,  in  which  case  it  shall  remain  such  private 
way.  Whenever  the  referees  have  laid  out  on  any  tract  of 
land  roads  sufficient  in  the  judgment  of  said  referees  to  ac- 
commodate the  public  and  private  wants,  they  must  report 
that  fact  to  the  court,  and  upon  the  confirmation  of  their 
report  all  other  roads  on  said  tract  cease  to  be  public  high- 
ways. 

[Allotting  land  to  purchaser  from  tenant  in  common, 
'when.]  Whenever  it  appears,  in  an  action  for  partition  of 
lands,  that  one  or  more  of  the  tenants  in  common,  being  the 
owner  of  an  undivided  interest  in  the  tract  of  land  sought 
to  be  partitioned,  has  sold  to  another  person  a  specific  tract 
by  metes  and  bounds  out  of  the  common  land,  and  executed 
to  the  purchaser  a  deed  of  conveyance,  purporting  to  con- 
vey the  whole  title  to  such  specific  tract  to  the  purchaser 
in  fee  and  in  severalty,  the  land  described  in  such  deed  shall 
he  allotted  and  set  apart  in  partition  to  such  purchaser,  his 
heirs  or  assigns,  or  in  such  other  manner  as  shall  make  such 
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deed  effectual  as  a  conveyance  of  the  whole  title  to  such 
segregated  parcel,  if  such  tract  or  tracts  of  land  can  be  so 
allotted  or  set  apart  without  material  injury  of  the  rights 
and  interests  of  the  other  cotenants  who  may  not  have  joined 
in  such  conveyance. 

[Duty  of  referees  in  making  partition.]  In  all  cases  it  is 
the  duty  of  the  referees,  in  making  partition  of  land,  to  allot 
the  share  of  each  of  the  parties  owning  an  interest  in  the 
whole  or  in  any  part  of  the  premises  sought  to  be  par- 
titioned, and  to  locate  the  share  of  each  cotenant,  so  as  to 
embrace  as  far  as  practicable  the  improvements  made  by 
such  cotenant  upon  the  property,  and 

The  value  of  the  improvements  made  by  the  tenants  in 
common  must  be  excluded  from  the  valuation  in  making  the 
allotments,  and  the  land  must  be  valued  without  regard  to 
such  improvements,  in  case  the  same  can  be  done  without 
material  injury  to  the  rights  and  interests  of  the  other  ten- 
ants in  common  owning  such  land. 

Hiatoryi  Enacted  March  11,  1872,  re-enactment  of  9  276 
Practice  Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p. 
325;  April  3.  1876,  Code  Amdts.  1875-6,  pp.  96,  97;  by  Code  Com- 
mission, Act  March  8,  1901,  stats,  and  Amdts.  1900-1.  p.  162, 
act  held  unconstitutional,  see  history,  Kerr's  Cyc.  C.  C.  9  4: 
amended  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  606.  Kerr's 
Stats,  and  Amdts.  1906-7,  p.  462. 


§765.  REFEREES  MUST  MAKE  A  REPORT  OF 
THEIR  PROCEEDINGS.  The  referees  must  make  a  re- 
port of  their  proceedings,  specifying  therein  the  manner  in 
which  they  executed  their  trust,  and  describing  the  prop- 
erty divided,  and  the  shares  allotted  to  each  party,  with  a 
particular  description  of  each  share.  Any  party  to  the  action, 
after  giving  at  least  ten  days'  notice  in  writing  to  the  other 
parties  who  have  appeared  therein  of  his  intention  to  do 
so,  may  move  the  court  to  confirm,  change,  modify,  or  set 
aside  such  report. 
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HUiteryi  Enacted  March  11.  1872.  re-enactment  of  §  277 
Practice  Act;  amended  by  Code  Commission,  Act  March  8,  1901. 
Stats,  and  Amdts.  1900-1,  p.  163,  act  held  unconstitutional,  sec 
history,  Kerr's  Cyc.  C.  C.  §  4;  amended  March  19,  1907,  Stats, 
and  Amdts.  1907,  p.  607,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  463. 


§  766.  COURT  MAY  SET  ASIDE  OR  CONFIRM  RE- 
PORT,  AND  ENTER  JUDGMENT  THEREON.  UPON 
WHOM  JUDGMENT  TO  BE  CONCLUSIVE.  The  court 
may  confirm,  change,  modify,  or  set  aside  the  report,  and 
if  necessary,  appoint  new  referees.  Upon  the  report  being 
confirmed,  judgment  must  be  rendered  that  such  partition 
be  effectual  forever,  which  judgment  is  binding  and  con- 
clusive : 

1.  [Judgment  binding  on.]  On  all  persons  named  as 
parties  to  the  action,  and  their  legal  representatives,  who 
have  at  the  time  any  interest  in  the  property  divided,  or  any 
part  thereof,  as  owners  in  fee  or  as  tenants  for  life  or  for 
years,  or  as  entitled  to  the  reversion,  remainder,  or  the  in- 
heritance of  such  property,  or  any  part  thereof,  after  the 
determination  of  a  particular  estate  therein,  and  who  by  any 
contingency  may  be  entitled  to  a  beneficial  interest  in  the 
property,  or  who  have  an  -interest  in  any  undivided  share 
thereof,  as  tenants  for  years  or  for  life; 

2.  On  all  persons  not  in  being  at  the  time  said  judgment 
is  entered,  who  have  any  interest  in  the  property  divided, 
or  any  part  thereof,  as  entitled  to  the  reversion,  remainder 
or  the  inheritance  of  such  property,  or  any  part  thereof, 
after  the  determination  of  a  particular  estate  therein,  and 
who  by  any  contingency  may  be  entitled  to  a  beneficial 
interest  in  the  property;  provided,  that  in  case  sale  has  been 
made  under  the  provisions  of  this  chapter  the  judgment  shall 
provide  for  keeping  intact  the  share  of  the  proceeds  of  said 
sale,  ta  which  said  party  or  parties  not  in  being  at  the  time 
are  or  may  be  entitled  until  such  time  as  such  party  or 
parties  may  take  possession  thereof; 
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3.  On  all  persons  interested  in  the  property,  who  may  be 
unknown,  to  whom  notice  has  been  given  of  the  action  for 
partition  by  publication; 

4.  On*all  other  persons  claiming  from  such  parties  or  per- 
sons, or  either  of  them. 

And  no  judgment  is  invalidated  by  reason  of  the  death  of 
any  party  before  final  judgment  or  decree;  but  such  judg- 
ment or  decree  is  as  conclusive  against  the  heirs,  legal  rep- 
resentatives, or  assigns  of  such  decedent,  as  if  it  had  been 
entered  before  his  death.  If  during  the  pendency  of  the 
action,  and  before  final  judgment  therein,  any  of  the  co- 
tenants  has  conveyed  to  another  person  his  interest,  or  any 
part  of  his  interest,  such  conveyance,  whatever  its  form, 
shall  be  deemed  to  have  passed  to  the  grantee  any  lands 
which,  after  its  execution,  may  have  been  set  aside  to  the 
grantor  in  severalty,  or  such  proportionate  interest  in  such 
lands  as  the  interest  so  conveyed  bears  to  the  whole  inter- 
est of  the  grantor. 

HI«toi7t  Enacted  March  11,  1872;  amended  by  Cod«  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  163,  act 
h<»ld  unconstitutional,  see  history,  Kerr's  Cyc.  C.  C.  5  4;  amended 
March  19,  1907.  Stats,  and  Amdts.  1907,  p.  607,  Kerr's  Stats, 
and  Amdts.  1906-7,  p.  463;  March  15,  1911,  Stats,  and  Amdts. 
1911.  p.  366. 


§  767.  JUDGMENT  NOT  TO  AFFECT  TENANTS  FOR 
YEARS  TO  THE  WHOLE  PROPERTY.  The  judgment 
does  not  aflFect  tenants  for  years  less  than  ten  to  the  whole 
of  the  property  which  is  the  subject  of  the  partition. 

Hliitoryi  Enacted  March  11.  1872,  re-enactment  of  {279 
Practice  Act. 

§768.  EXPENSES  OF  PARTITION  MUST  BE  AP- 
PORTIONED  AMONG  THE  PARTIES.  The  expenses  ot 
the  referees,  including  those  of  a  surveyor  and  his  assistants, 
when   employed,   must   be   ascertained   and   allowed   by   the 
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court,  and  the  amount  thereof,  together  with  the  fees  al- 
lowed by  the  court,  in  its  discretion,  to  the  referees,  must 
be  apportioned  among  the  different  parties  to  the  action, 
equitably. 

History  I  Enacted  March  11,  1872,  re-enactment  of  S  28U 
Practice  Act;  but  this  section  of  Practice  Act  was  amended  In 
1872,  and  the  above  provision  of  code  superseded  by  this 
amendment  (see  note  to  this  section,  par.  4). 

§  769.  A  LIEN  ON  AN  UNDIVIDED  INTEREST  OF 
ANY  PARTY  IS  A  CHARGE  ONLY  ON  THE  SHARE 
ASSIGNED  TO  SUCH  PARTY.  When  a  lien  is  on  an 
undivided  interest  or  estate  of  any  of  the  parties,  such  lien, 
if  a  partition  be  made,  shall  thenceforth  be  a  charge  only  on 
the  share  assigned  to  such  party;  but  such  share  must  first 
be  charged  with  its  just  proportion  of  the  costs  of  the  par- 
tition, in  preference  to  such  lien. 

HUtoryi  Enacted  March  11.  1872,  re-enactment  of  {  281 
Practice  Act. 

§  770.  ESTATE  FOR  LIFE  OR  YEARS  MAY  BE  SET 
OFF  IN  A  PART  OF  THE  PROPERTY  NOT  SOLD, 
WHEN  NOT  ALL  SOLD.  When  a  part  of  the  property 
only  is  ordered  to  be  sold,  if  there  be  an  estate  for  life  or 
years,  in  an  undivided  share  of  the  whole  property,  such 
estate  may  be  set  off  in  any  part  of  the  property  not  ordered 
to  be  sold. 

HIMoryt  Knacted  March  11,  1872,  re-enactment  of  {  282 
Practice  Act. 

§771.  APPLICATION  OF  PROCEEDS  OF  SALE  OF 
ENCUMBERED  PROPERTY.  The  proceeds  of  the  sale 
of  encumbered  property  must  be  applied  under  the  direction 
of  the  court  as  follows: 

I.  To  pay  its  just  proportion  of  the  general  costs  of  the 
action; 
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2.  To  pay  the  costs  of  the  reference; 

3.  To  satisfy  and  cancel  of  record  the  several  liens  in 
their  order  of  priority,  by  payment  of  the  sums  due  and  to 
become  due;  the  amount  due  to  be  verified  by  affidavit  at  the 
time  of  payment; 

4.  The  residue  among  the  owners  of  the  property  sold,  ac- 
cording to  their  respective  shares  therein. 

Hlntoryi  Enacted  March  II,  1872,  re-enactment  of  S  283 
Practice  Act. 

§  772.  PARTY  HOLDING  OTHER  SECURITIES  MAY 
BE  REQUIRED  FIRST  TO  EXHAUST  THEM.  When- 
ever any  party  to  an  action,  who  holds  a  lien  upon  the 
property,  or  any  part  thereof,  has  other  securities  for  the 
payment  of  the  amount  of  such  lien,  the  court  may,  in  its 
discretion,  order  such  securities  to  be  exhausted  before  a 
distribution  of  the  proceeds  of  sale,  or  may  order  a  just 
deduction  to  be  made  from  the  amount  of  the  lien  on  the 
property,  on  account  thereof. 

Hlatoryt  Enacted  March  11,  1872,  re-enactment  of  §  284 
Practice  Act. 

§773.    PROCEEDS     OF     SALE,     DISPOSITION     OF. 

The  proceeds  of  sale  and  the  securities  taken  by  the  referees 
or  any  part  thereof,  must  be  distributed  by  them  to  the 
persons  entitled  thereto,  whenever  the  court  so  directs.  But 
in  case  no  direction  be  given,  all  of  such  proceeds  and 
securities  must  be  paid  into  court,  or  deposited  therein,  or 
as  directed  by  the  court. 

HIatoryt  Enacted  March  11,  1872,  re-enactment  of  S  28S 
Practice  Act. 

§774.  WHEN  PAID  INTO  COURT,  THE  CAUSE 
MAY  BE  CONTINUED  FOR  THE  DETERMINATION 
OF  THE  CLAIMS  OF  THE  PARTIES.  When  the  pro- 
ceeds  of  the   sale   of   any  share  or  parcel  belonging  to  per- 
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sons  who  are  parties  to  the  action,  whether  known  or  un- 
known, are  paid  into  courts,  the  action  may  be  continued 
as  between  such  parties,  for  the  determination  of  their  re- 
spective claims  thereto,  which  must  be  ascertained  and  ad- 
judged by  the  court.  Further  testimony  may  be  taken  in 
court,  or  by  a  referee,  at  the  discretion  of  the  court,  and 
the  court  may,  if  necessary,  require  such  parties  to  present 
the  facts  or  law  in  controversy,  by  pleadings,  as  in  an 
original  action. 

Hlstoryi  Enacted  March  11>  1872,  re-enactment  of  {  286 
Practice  Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  164,  act  held  unconstitutional,  see 
history,  Kerr's  Cyc.  C.  C.  S  4;  amended  March  19,  1907,  Stats, 
and  Amdts.  1907,  p.  607,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  464. 

§  775.  SALES  BY  REFEREES  MUST  BE  BY  PUBLIC 
•  AUCTION.  [AT  PRIVATE  SALE  WHEN.]  All  sales  of 
real  property  made  by  referees  under  this  chapter  must  be 
made  at  public  auction  to  the  highest  bidder,  upon  notice 
g^iven  in  the  manner  required  for  the  sale  of  real  property 
on  execution  unless  in  the  opinion  of  the  court  it  would 
be  more  beneficial  to  the  parties  interested  to  sell  the  whole 
or  some  part  thereof  at  private  sale;  the  court  may  order  or 
direct  such  real  property,  or  any  part  thereof,  to  be  sold 
at  either  public  auction  or  private  sale  as  the  referee  shall 
judge  to  be  most  beneficial  to  all  parties  interested.  If 
sold  at  public  auction  the  notice  must  state  the  terms  of 
sale  and  if  the  property  or  any  part  thereof  is  to  be  sold 
subject  to  a  prior  estate,  charge  or  lien,  that  must  be  stated 
in  the  notice.  If  the  sale  is  ordered  made  at  either  public 
auction  or  private  sale,  the  sale  at  private  sale  shall  be 
conducted  in  the  manner  required  in  private  sales  of  real 
property  of  estates  of  deceased  persons. 

Bliitoryi  Enacted  March  11,  1872.  re-enactment  of  §  6S7 
Practice  Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  164,  act  held  unconstitutional,  see 
history,  Kerr's  Cyc.  C.  C.  9  4;  amended  April  19,  1909,  Stats. 
and  Amdts.  1909,  p.  1001. 
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§  776.  THE  COURT  MUST  DIRECT  THE  TERMS  OF 
SALE  OR  CREDIT.  The  court  must,  in  the  order  for  sale, 
direct  the  terms  of  credit  which  may  be  allowed  for  the 
purchase  money  of  any  portion  of  the  premises  of  which 
it  may  direct  a  sale  on  credit,  and  for  that  portion  of  which 
the  purchase  money  is  required,  by  the  provisions  herein- 
after contained,  to  be  invested  for  the  benefit  of  unknown 
owners,  infants,  or  parties  out  of  the  state. 

Hlatoryi  Enacted  March  11,  1872.  re-enactment  of  S  288 
Practice  Act, 


§777.  REFEREES  MAY  TAKE  SECURITIES  FOR 
PURCHASE  MONEY.  The  referees  may  take  separate 
mortgages  and  other  securities  for  the  whole,  or  convenient 
portions  of  the  purchase  money,  of  such  parts  of  the  prop- 
erty as  are  directed  by  the  court  to  be  sold  on  credit,  for 
the  shares  of  any  known  owner  of  full  age,  in  the  name  of 
such  owner;  and  for  the  shares  of  an  infant,  in  the  name 
of  the  guardian  of  such  infant;  and  for  other  shares,  in 
the  name  of  the  clerk  of  the  county  and  his  successors  in 
office. 

Hliitoryi  Enacted  March  11,  1872.  re-enactment  of  S  289 
Practice  Act  as  amended  1854   (Stats.  1854,  p.  84). 

• 

§  778.  TENANTS  WHOSE  ESTATE  HAS  BEEN  SOLD 
SHALL  RECEIVE  COMPENSATION.  The  person  en- 
titled to  a  tenancy  for  life,  or  years,  whose  estate  has  been 
sold,  is  entitled  to  receive  such  sum  as  may  be  deemed  a 
reasonable  satisfaction  for  such  estate,  and  which  the  per- 
son so  entitled  may  consent  to  accept  instead  thereof,  by 
an  instrument  in  writing,  filed  with  the  clerk  of  the  court. 
Upon  the  filing  of  such  consent,  the  clerk  must  enter  the 
same  in  the  minutes  of  the  court. 

History  I  Enacted  March  11,  1872.  re-enactment  of  {  290 
Practice  Act, 

378 


ch.I  v.]  COMPENSATION— TENANTS.  §§  779-781 

§779.  THE  COURT  MAY  FIX  SUCH  COMPENSA- 
TION.  If  such  consent  be  not  given,  filed,  and  entered  as 
provided  in  the  last  section,  at  or  before  a  judgment  of  sale 
is  rendered,  the  court  must  ascertain  and  determine  what 
proportion  of  the  proceeds  of  the  sale,  after  deducting  ex- 
penses, will  be  a  just  and  reasonable  sum  to  be  allowed 
on  account  of  such  estate,  and  must  order  the  same  to  be 
paid  to  such  party,  or  deposited  in  court  for  him,  as  the  case 
may  require. 

HIstorT-i  Enacted  March  11,  1872,  re-enactment  of  S  291 
Practice  Act. 


§  780.  THE  COURT  MUST  PROTECT  TENANTS  UN- 
KNOWN. If  the  persons  entitled  to  such  estate  for  life  or 
years  be  unknown,  the  court  must  provide  for  the  protection 
of  their  rights  in  the  same  manner,  as  far  as  may  be,  as  if 
they  were  known  and  had  appeared. 

Hlntorrt  Enacted  March  11,  1872,  re-enactment  of  {  292 
Practice  Act. 


§781.  THE  COURT  MUST  ASCERTAIN  AND  SE- 
CURE  THE  VALUE  OF  FUTURE  CONTINGENT  OR 
VESTED  INTERESTS.  In  all  cases  of  sales,  when  it  ap- 
pears that  any  person  has  a  vested  or  contingent  future 
right  or  estate  in  any  of  the  property  sold,  the  court  must 
ascertain  and  settle  the  proportional  value  of  such  con- 
tingent or  vested  right  or  estate,  and  must  direct  such  pro- 
portion of  the  proceeds  of  the  sale  to  be  invested,  secured, 
or  paid  over,  in  such  manner  as  to  protect  the  rights  and 
interests  of  the  parties. 

HIatorrt  Enacted  March  11,  1872,  re-enactment  of  §  293 
Practice  Act. 
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§782.  TERMS  OF  SALE  MUST  BE  MADE  KNOWN 
AT  THE  TIME.  LOTS  MUST  BE  SOLD  SEPARATE- 
LY. In  all  cases  of  sales  of  property  the  terms  must  be 
made  known  at  the  time;  and  if  the  premises  consist  of  dis- 
tinct farms  or  lots,  they  must  be  sold  separately. 

HlatoTyi  Enacted  March  11,  1872;  re-enactment  of  9  294 
Practice  Act.    ' 


§783.  WHO  MAY  NOT  BE  PURCHASERS.  Neither 
of  the  referees,  nor  any  person  for  the  benefit  of  either  of 
them,  can  be  interested  in  any  purchase;  nor  can  a  guardian  of 
an  infant  party  be  interested  in  the  purchase  of  any  real  prop- 
erty, being  the  subject  of  the  action,  except  for  the  benefit 
of  the  infant.  All  sales  contrary  to  the  provisions  of  this 
section  are  void. 

Hl«<oi7t  Enacted  March  11,  1872,  re-enactment  of  9  295 
Practice  Act. 


§  784.  REFEREES  MUST  MAKE  A  REPORT  OF  THE 
SALE  TO  THE  COURT.  After  completing  a  sale  of  prop- 
erty, or  any  part  thereof  ordered  to  be  sold,  the  referees 
must  report  the  same  to  the  court,  with  a  description  of 
the  different  parcels  of  land  sold  to  each  purchaser;  the 
name  of  the  purchaser;  the  price  paid  or  secured;  the  terms 
and  conditions  of  the  sale,  and  the  securities,  if  any,  taken. 
The  report  must  be  filed  in  the  office  of  the  clerk  of  the 
county  in  which  the  action  is  brought.  Thereafter  any  pur- 
chaser, or  any  party  to  the  action,  may,  upon  ten  days*  notice 
to  the  other  parties  who  have  appeared  therein,  and  also  to 
the  purchaser  if  he  be  not  the  moving  party,  move  the  court 
to  confirm  or  set  aside  any  sale  or  sales  so  reported.  Upon 
the  hearing,  the  court  must  examine  the  return  and  re- 
port and  witnesses  in  relation  to  the  same,  and  if  the  pro- 
ceedings were  unfair,  or  the  sum  bid  disproportionate  to 
the  value,  and  if  it  appears  that  a  sum  exceeding  such  bid 
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at  least  ten  per  cent,  exclusive  of  a  new  sale  may  be  ob- 
tained, the  court  may  vacate  the  sale  and  direct  another  to 
be  had,  of  which  notice  must  be  given,  and  the  sale  con- 
ducted in  all  respects  as  if  no  previous  sale  had  taken 
place.  If  an  offer  of  ten  per  cent  more  in  amount  -than  that 
named  in  the  return  be  made  to  the  court,  in  writing,  by 
a  responsible  person,  it  is  in  the  discretion  of  the  court  to 
accept  such  offer  and  confirm  the  sale  to  such  person,  or  to 
order  a  new  sale. 

History-i  Enacted  March  11,  1872.  re-enactment  of  8  296 
Practice  Act;  amended  by  Code  Commi»Blon,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  164,  act  held  unconstitutional,  see 
history,  Kerr's  Cyc.  C.  C.  M;  amended  March  19,  1907.  Stats. 
and  Amdts.  1907,  p.  608,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  465; 
April  19,  1909,  Stats,  and  Amdts.   1909,  p.   1002. 


§785.  IF  CONFIRMED,  CONVEYANCES  MAY  BE 
EXECUTED.  If  the  sale  is  confirmed  by  the  court,  an 
order  must  be  entered,  directing  the  referees  to  execute  con- 
veyances and  take  securities  pursuant  to  such  sale,  which 
they  are  hereby  authorized  to  do.  Such  order  may  also  give 
directions  to  them  respecting  the  disposition  of  the  proceeds 
of  the  sale. 

[Refusal  of  purchaser  to  pay  amount  of  bid — Procedure.] 

If  the  purchaser,  after  the  confirmation  of  tfie  sale,  refuses 
to  pay  the  amount  of  his  bid,  the  referees  may  again  sell 
the  property  at  any  time  to  the  highest  bidder,  and  if  any 
loss  is  occasioned  thereby  the  referees  may  recover  the 
amount  of  such  loss  and  the  cost  from  the  bidder  so  re- 
fusing or  the  referees,  without  making  a  resale,  may  main- 
tain an  action  against  the  purchaser  for  the  amount  of  his 
bid. 

Hlatoryt  Enacted  March  11,  1872,  re-enactment  of  S  297 
Practice  Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  166,  act  held  unconstitutional,  see 
history.  Kerr's  Cyc.  C.  C.  fi  4;  amended  March  19,  1907,  Stats. 
and  Amdts.  1907,  p.  608,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  465. 
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§  786.  PROCEEDING  IF  A  LIENHOLDER  BECOME 
A  PURCHASER.  When  a  party  entitled  to  a  share  of  the 
property,  or  an  encumbrancer  entitled  to  have  his  lien  paid 
out  of  the  sale,  becomes  a  purchaser,  the  referees  may  take 
his  receipt  for  so  much  of  the  proceeds  of  the  sale  as  be- 
longs to  him. 

HIjiitoryt  Enacted  March  11,  1872,  re-enactment  of  9  298 
Practice  Act 

§  787.  CONVEYANCES  MUST  BE  RECORDED.  AND 
WILL  BE  A  BAR  AGAINST  PARTIES.  The  conveyances 
must  be  recorded  in  the  county  where  the  premises  are  sit- 
uated, and  shall  be  a  bar  against  all  persons  interested  in 
the  property  in  any  way  who  shall  have  been  named  as 
parties  in  the  action,  and  against  all  such  parties  and  per- 
sons as  were  unknown,  if  the  summons  was  served  by  pub- 
lication, and  against  all  persons  claiming  under  them,  or 
either  of  them,  and  against  all  persons  having  unrecorded 
deeds  or  liens  at  the  commencement  of  the  action. 

History  I  Enacted  March  11,  1872,  re-enactment  of  §  299 
Practice  Act;  amended  March  24,  1874,  Code  Amdts.  1873-4, 
p.  326. 

§  788.  PROCEEDS  OF  SALE  BELONGING  TO  PAR- 
TIES UNKNOWN  MUST  BE  INVESTED  FOR  THEIR 
BENEFIT.  When  there  are  proceeds  of  a  sale  belonging 
to  an  unknown  owner,  or  to  a  person  without  the  state, 
who  has  no  legal  representative  within  it,  the  same  must  be 
invested  in  bonds  of  this  state  or  of  the  United  States,  for 
the  benefit  of  the  persons  entitled  thereto. 

Htstorri  Knacted  March  11,  1872,  re-enactment  of  S  300 
Practice  Act. 

§789.  INVESTMENT  MUST  BE  MADE  IN  THE 
NAME  OF  THE  CLERK  OF  THE  COUNTY.  When  the 
security  of  the  proceeds  of  sale  is  taken,  or  when  an  invest- 
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ment  of  any  such  proceeds  is  made,  it  must  be  done,  except 
as  herein  otherwise  provided,  in  the  name  of  the  clerk  of 
the  county  where  the  papers  are  filed,  and  his  successors  in 
office,  who  must  hold  the  same  for  the  use  and  benefit  of 
the  parties  interested,  subject  to  the  order  of  the  court. 

History t      Enacted    March    11,    1872,    re-enactme'nt    of    S  301 
Practice  Act. 

§790.  WHEN  THE  INTERESTS  OF  THE  PARTIES 
ARE  ASCERTAINED,  SECURITIES  MUST  BE  TAKEN 
IN  THEIR  NAMES.  When  security  is  taken  by  the  ref- 
erees on  a  sale,  and  the  parties  interested  in  such  security, 
by  an  instrument  in  writing,  under  their  hands,  delivered  to 
the  referees,  agree  upon  the  shares  and  proportions  to 
whicli  they  are  respectively  entitled,  or  when  shares  and 
proportions  have  been  previously  adjudged  by  the  court, 
such  securities  must  be  taken  in  the  names  of  and  payable 
to  the  parties  respectively  entitled  thereto,  and  must  be 
delivered  to  such  parties  upon  their  receipt  therefor.  Such 
agreement  and  receipt  must  be  returned  and  filed  with  the 
clerk. 

HI«tor>'t  Enacted  March  11.  1872.  re-enactment  of  {302 
Practice  Act. 

§791.  DUTlfiS  OF  THE  CLERK  MAKING  INVEST- 
MENTS. The  clerk  in  whose  name  a  security  is  taken,  or 
by  whom  an  investment  is  made,  and  his  successors  in 
office,  must  receive  the  interest  and  principal  as  it  becomes 
due,  and  apply  and  invest  the  same  as  the  court  may  direct; 
and  must  deposit  with  the  county  treasurer  all  securities 
'  taken,  and  keep  an  account  in  a  book  provided  and  kept 
for  that  purpose,  in  the  clerk's  office,  free  for  inspection 
by  all  persons,  of  investments  and  moneys  received  by  hin: 
thereon,  and  the  disposition  thereof. 

HUtorT^t      Enacted    March    11.    1872,    re-enactment    of    8  30 
Practice  Act. 
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§  792.  WHEN  UNEQUAL  PARTITION  IS  ORDERED. 
COMPENSATION  MAY  BE  ADJUDGED  IN  CERTAIN 
CASES.  When  it  appears  that  partition  cannot  be  made 
equal  between  the  parties,  according  to  their  respective 
rights,  without  prejudice  to  the  rights  and  interests  of  some 
of  them,  and  a  partition  be  ordered,  the  court  may  adjudge 
compensation  to  be  made  by  one  party  to  another,  on  ac- 
count of  the  Inequality;  but  such  compensation  shall  not 
be  required  to  be  made  to  others  by  owners  unknown,  nor 
by  an  infant,  unless  it  appears  that  such  infant  has  personal 
property  sufficient  for  that  purpose,  and  that  his  interest 
will  be  promoted  thereby.  And  in  all  cases  the  court  has 
power  to  make  compensatory  adjustment  between  the  re- 
spective parties,  according  to  the  ordinary  principles  of 
equity. 

Hlatoryt     Enacted  March  11,   1872,  founded  on   §  304  Practice 

Act. 

§  793.  THE  SHARE  OF  AN  INFANT  MAY  BE  PAID 
TO  HIS  GUARDIAN.  When  the  share  of  an  infant  is 
sold,  the  proceeds  of  the  sale  may  be  paid  by  the  referee 
making  the  sale  to  his  general  guardian,  or  the  special 
guardian  appointed  for  him  in  the  action,  upon  giving  the 
security  required  by  law  or  directed  by  order  of  the  court. 

HtatorT-f  Enacted  March  11,  1872,  re-enactment  of  §  305 
Practice  Act. 


§794.    THE  GUARDIAN   OF  AN    INSANE    PERSON 
MAY  RECEIVE  THE  PROCEEDS  OF  SUCH  PARTY'S 

INTEREST.  The  guardian  who  may  be  entitled  to  the 
custody  and  management  of  the  estate  of  an  insane  person, 
or  other  person  adjudged  incapable  of  conducting  his  own 
affairs,  whose  interest  in  real  property  has  been  sold,  may 
receive  in  behalf  of  such  person  his  share  of  the  proceeds  of 
such    real    property    from    the   referees,    on    executing   with 
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sufficient  sureties  an  undertaking,  approved  by  a  judge  of 
the  court,  that  he  will  faithfully  discharge  the  trust  re- 
posed in  him,  and  will  render  a  true  and  just  account  to  the 
person  entitled  or  to  his  legal  representative. 

Htsioryt  Enacted  March  11,  1872.  re-enactment  of  {  306 
Practice  Act;  amended  March  10,  1880,  Code  Amdtfl.  1880  (C.  C. 
P.    pt.),  p.   11. 


§795.  A  GUARDIAN  MAY  CONSENT  TO  PARTI- 
TION WITHOUT  ACTION,  AND  EXECUTE  RELEASE 

(repealed). 

Hlstoryi  Enacted  March  11,  1872,  re-enactment  of  S  307 
Practice  Act;  repealed  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  165,  act  held  unconstitutional,  see 
history.  Kerr's  Cyc.  C.  C.  §4;  repealed  March  19,  1907,  Stats. 
and  Amdts.  1907,  p.  608,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  465. 


§796.  COSTS  OF  PARTITION  A  LIEN  UPON 
SHARES  OF  PARCENERS.  The  costs  of  partition,  in- 
cluding reasonable  counsel  fees,  expended  by  the  plaintiff 
or  either  of  the  defendants,  for  the  common  benefit,  fees 
or  [of]  referees,  and  other  disbursements,  must  be  paid  by 
the  parties  respectively  entitled  to  share  in  the  lands  divided, 
in  proportion  to  their  respective  interests  therein,  and  may 
be  included  and  specified  in  the  judgment.  In  that  case 
they  shall  be  a  lien  on  the  several  shares,  and  the  judgment 
may  be  enforced  by  execution  against  such  shares,  and 
against  other  property  held  by  the  respective  parties.  When, 
however,  litigation  arises  between  some  of  the  parties  only, 
the  court  may  require  the  expense  of  such  litigation  to  be 
paid  by  the  parties  thereto,  or  any  of  them. 

HUtoryi  Enacted  March  11,  1872.  re-enactment  of  §  308 
Practice  Act;  amended  March  24,  1&74,  Code  Amdts.  1873-4, 
p.   326. 
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§797.  THE  COURT,  BY  CONSENT,  MAY  APPOINT 
SINGLE  REFEREE  (repealed). 

History  I  Enacted  March  11,  1872,  re-enactment  of  §  309 
Practice  Act;  repealed  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  165,  act  held  unconstitutional,  see 
history,  Kerr's  Cyc.  C.  C.  5  4;  repealed  March  19,  1907,  Stats, 
and  Amdts.  1907,  p.  608,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  465. 


§  798.  APPORTIONMENT  OF  COUNSEL  FEES  AND 
EXPENSES.  Tf  it  appear  that  other  actions  or  proceedings 
have  been  necessarily  prosecuted  or  defended  by  any  one 
of  the  tenants  in  common,  for  the  protection,  confirmation, 
or  perfecting  of  the  title,  or  setting  the  boundaries,  or  making 
a  survey  or  surveys  of  the  estate  partitioned,  the  court 
shall  allow  to  the  parties  to  the  action,  who  have  paid  the 
expense  of  such  litigation  or  other  proceedings,  all  the  ex- 
penses necessarily  incurred  therein,  except  counsel  fees, 
which  shall  have  accrued  to  the  common  benefit  of  the 
other  tenants  in  common,  with  interest  thereon  from  the 
date  of  making  the  said  expenditures,  and  in  the  same  kind 
of  money  expended  or  paid,  and  the  same  must  be  pleaded 
and  allowed  by  the  court,  and  included  in  the  final  judg- 
ment, and  shall  be  a  lien  upon  the  share  of  each  tenant 
respectively,  in  proportion  to  his  interest,  and  shall  be  en- 
forced in  the  same  manner  as  taxable  costs  of  partition  are 
taxed  and  collected. 

History  I  Orisrinal  section,  added  by  Act  April  1,  1872,  re- 
pealed March  24,  1874,  Code  Amdts.  1873-4,  p.  326;  present  sec- 
tion added  Feb.  14,  1876,  Code  Amdts.  1875-6,  p.  98. 

§  799.  ABSTRACT  OF  TITLE  IN  ACTION  FOR  PAR- 
TITION. COST  OF  ALLOWED,  WHEN.  If  it  is  neces- 
sary to  have  an  abstract  of  title  of  the  property  to  be  par- 
titioned, the  plaintiff  may  procure  one  before  commencing 
the  action,  and  may,  in  his  complaint,  state  that  he  has 
done  so,  and  that  the  abstract  is  subject  to  the  inspection 
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and  use  of  all  the  parties  to  the  action,  designating  a  place 
where  it  will  be  kept  for  such  inspection.  Otherwise  the 
court  may,  upon  application  of  any  one  of  the  parties,  author- 
ize him  to  procure  an  abstract,  which,  when  made,  shall  be 
kept  at  some  place  designated  by  the  court  for  the  inspection 
and  use  of  all  parties,  any  of  whom  is  entitled  to  make  a  copy 
thereof.  The  expense  reasonably  incurred  in  procuring  such 
abstract  must  be  allowed  to  the  party  incurring  it,  with 
interest  thereon  from  the  commencement  of  the  action,  if 
it  had  been  procured  before  that  time,  otherwise  from  the 
time  of  payment. 

Hlatoryi  Section  added  by  Act  April  1,  1872.  Stats.  1871-2; 
amended  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  165,  act  held  unconstitutional,  see  history, 
Kerr's  Cyc.  C.  C.  §  4;  amended  March  19,  1907,  Stats,  and  Amdts. 
1907,  p.  608.  Kerr's  Stats,  and  Amdts.  1906-7,  p.  465. 

§800.    SAME.    HOW    MADE    AND    VERIFIED.    The 

abstract  mentioned  in  the  last  preceding  section  may  be 
made  by  any  competent  searcher  of  records,  and  need  not 
be  certified  by  the  recorder  or  other  officer,  but  instead 
thereof  it  must  be  verified  by  the  affidavit  of  the  person 
making  it,  to  the  effect  that  he  believes  it  to  be  correct; 
but  the  same  may  be  corrected  from  time  to  time  if  found 
incorrect,  under  the  direction  of  the  court. 

Hiatoryt     Section  added  by  Act  April  1,  1872,  Stats.  1871-2. 

§  801.  INTEREST  ALLOWED  ON  DISBURSEMENTS, 
WHEN.  Whenever,  during  the  progress  of  the  action  for 
partition,  any  disbursements  shall  have  been  made,  under 
the  direction  of  the  court  or  the  judge  thereof,  by  a  party 
thereto,  interest  must  be  allowed  thereon  from  the  time  of 
making  such  disbursements. 

Hlntoryi     Section  added  by  Act  April  1,  1872,  Stats.  1871-2. 
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CHAPTER  V. 

ACTIONS  FOR  THE  USURPATION  OF  AN  OFFICE  OR 

FRANCHISE. 

S  802.     Certain  writs  abolished. 

§  803.     Action  may  be  brought  against  any  party  usurping:,  etc., 

any  office  or  franchise. 
§  804.     Name   of  person   entitled    to   office   may   be   set   forth    in 

the    complaint.      If    fees    have    been    received   by    the 

usurper,  he  may  be  arrested. 
§  805.     Judgment  may  determine  the  rights  of  both  incumbent 

and  claimant. 
9  806.     When  rendered  in   favor  of  applicant. 
§  807.     Damages  may  be  recovered  by   successful   applicant. 
S  808.     When  several  persons  claim  the  same  office,  their  rights 

may  be  determined  by  a  single  action. 
9  809.     If   defendant    found    guilty,   what   Judgment   to    be    ren- 
dered against  him. 
9  810.     Undertaking  when   action  brought  upon   Information   of 

private  party. 


§802.    CERTAIN   WRITS   ABOLISHED.    The   writ    of 
scire   facias   is   abolished. 

Hlntoryi     Enacted  March    11,   187Z;   amended  March    10,   1880. 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  11. 


§803.  ACTION  MAY  BE  BROUGHT  AGAINST  ANY 
PARTY  USURPING,  ETC.,  ANY  OFFICE  OR  FRAN- 
CHISE. An  action  may  be  brought  by  the  attorney-gen- 
eral, in  the  name  of  the  people  of  this  state,  upon  his  own 
information,  or  upon  a  complaint  of  a  private  party,  against 
any  person  who  usurps,  intrudes  into,  or  unlawfully  holds 
or  exercises  any  public  office,  civil  or  military,  or  any  fran- 
chise, or  against  any  corporation,  either  de  jure  or  de  facto, 
which  usurps,  intrudes  into,  or  unlawfully  holds  or  exercises 
any  franchise,  within  this  state.    And  the 
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Attorney-general  must  bring  the  action,  whenever  he  has 
reason  to  believe  that  any  such  office  or  franchise  has  been 
usurped,  intruded  into,  or  unlawfully  held  or  exercised  by 
any  person,  or  when  he  is  directed  to  do  so  by  the  governor. 

ntmtoryt  Enacted  March  11,  1872,  re-enactment  of  §  310. 
Practice  Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  165,  act  held  unconstitutional,  see 
history,  Kerr's  Cyc.  C.  C.  9  4;  amended  March  19,  1907,  Stats, 
and  Amdts.  1907,  p.  600,  Kerr's  ftats.  and  Amdts.  1906-7,  p.  465. 


§804.  NAME  OF  PERSON  ENTITLED  TO  OFFICE 
MAY  BE  SET  FORTH  IN  THE  COMPLAINT.  IF  FEES 
HAVE  BEEN  RECEIVED  BY  THE  USURPER,  HE  MAY 
BE  ARRESTED.  Whenever  such  action  is  brought,  the 
attorney-general,  in  addition  to  the  statement  of  the  cause 
of  action,  may  also  set  forth  in  the  complaint  the  name 
of  the  person  rightly  entitled  to  the  office,  with  a  state- 
ment of  his  right  thereto;  and  in  such  case,  upon  proof  by 
affidavit  that  the  defendant  has  received  fees  or  emoluments 
belonging  to  the  office,  and  by  means  of  his  usurpation 
thereof,  an  order  may  be  granted  by  a  justice  of  the  supreme 
court,  or  a  judge  of  the  superior  court,  for  the  arrest  of 
such  defendant  and  holding  him  to  bail;  and  thereupon  he 
may  be  arrested  and  held  to  bail  in  the  same  manner,  and 
with  the  same  effect  and  subject  to  the  same  rights  anc^ 
liabilities  as  in  other  civil  actions  where  the  defendant  is 
subject  to  arrest. 

Htatoryi  Enacted  March  11,  1872,  re-enactment  of  9  311 
Practice  Act:  amended  March  10,  1880,  Code  Amdts.  1880  (C.  C. 
P.  Pt.).  pp.  11,  12. 


§  805.  JUDGMENT  MAY  DETERMINE  THE  RIGHTS 
OF  BOTH  INCUMBENT  AND  CLAIMANT.  In  every 
such  action  judgment  may  be  rendered  upon  the  right  of  the 
defendant,  and  also  upon  the  right  of  the  party  so  alleged  to 
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be  entitled,  or  only  upon  the  right    of    the    defendant,    as 
justice  may   require. 

Historji  Enacted  March  11.  1872,  re-enactment  of  §  312 
Practice   Act 

§806.  WHEN  RENDERED  IN  FAVOR  OF  APPLI- 
CANT. If  the  judgment  be  rendered  upon  the  right  of  the 
person  so  alleged  to  be  entitled,  and  the  same  be  in  favor 
of  such  person,  he  will  be  entitled,  after  taking  the  oath  of 
office  and  executing  such  official  bond  as  may  be  required  by 
law,  to  take  upon  himself  the  execution  of  the  office. 

Hliitoryi  Enacted  March  11,  1872,  re-enactment  of  8  313 
Practice  Act. 

§807.  DAMAGES  MAY  BE  RECOVERED  BY  SUC- 
CESSFUL APPLICANT.  If  judgment  be  rendered  upon 
the  right  of  the  person  so  alleged  to  be  entitled,  in  favor 
of  such  person,  he  may  recover,  by  action,  the  damages 
which  he  may  have  sustained  by  reason  of  the  usurpation 
of  the  office  by  the  defendant. 

HlatoiT>  Enacted  March  11.  1872.  re-enactment  of  §  314 
Practice  Act. 

§808.  WHEN  SEVERAL  PERSONS  CLAIM  THE 
SAME  OFFICE,  THEIR  RIGHTS  MAY  BE  DETER- 
MINED BY  A  SINGLE  ACTION.  When  several  persons 
claim  to  be  entitled  to  the  same  office  or  franchise,  one 
action  may  be  brought  against  all  such  persons,  in  order 
to  try  their  respective  rights  to  such  office  or  franchise. 

Hlatoryi  Enacted  March  11,  1872,  re-enactment  of  8  315 
Practice  Act. 


§809.    IF   DEPENDANT   FOUND     GUILTY,    WHAT 
JUDGMENT     TO     BE     RENDERED     AGAINST     HIM. 

When   a   defendant,   against   whom   such    action    has    been 
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brought,  is  adjudged  guilty  of  usurping  or  intruding  into, 
or  unlawfully  holding  any  office,  franchise,  or  privilege, 
judgment  must  be  rendered  that  such  defendant  be  excluded 
from  the  office,  franchise,  or  privilege,  and  that  he  pay 
the  costs  of  the  action.  The  court  may  also,  in  its  dis- 
cretion, impose  upon  the  defendant  a  fine  not  exceeding  five 
thousand  dollars,  which  fine,  when  collected,  must  be  paid 
into  the  treasury  of  the  state. 

HUltoiTi      Entered    March    11,    1872,    re-enactment    of    9  316 
Practice  Act. 

§810.  UNDERTAKING  WHEN  ACTION  BROUGHT 
UPON  INFORMATION  OF  PRIVATE  PARTY.  When 
the  action  is  brought  upon  the  information  or  application 
of  a  private  party,  the  attorney-general  may  require  such 
party  to  enter  into  an  undertaking,  with  sureties  to  be 
approved  by  the  attorney-general,  conditioned  that  such  party 
or  the  sureties  will  pay  any  judgment  for  costs  or  damages 
recovered  against  the  plaintiff,  and  all  the  costs  and  ex- 
penses incurred  in  the  prosecution  of  the  action. 

HUtorri     Enacted  March  24,  1874,  Code  Amdts.  1873-4,  p.  327. 
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CHAPTER  VI. 

OF   ACTIONS   AGAINST    STEAMERS,   VESSELS,   AND    BOATS. 

S  813.  When  vessels,  etc.,  are  liable.  Their  liabilities  consti- 
tute liens. 

§  814.     Actions  may  be  brought  directly  agrainst  vessels. 

I  815.     Complaint  must  be  verified. 

S  816.     Summons,  service  of  on  master,  etc. 

5  817.     Plaintiff  may  have  such  vessel,  etc.,  attached. 

§  818.     The  clerk  must  Issue  the  writ  of  attachment. 

§  819.     Such  writ  must  be  directed  to  the  sheriff. 

§  820.     Writ,  execution  of  without  delay. 

§  821.  The  owner,  master,  etc.,  may  appear  and  defend  such 
vessel. 

§  822.     Discharge  of  attachment  on  undertaking. 

§  823.  After  appearance,  attachment  may  on  motion,  be  dis- 
charged. 

§  824.  When  not  discharged  such  vessel,  etc.,  may  be  sold  at 
public  auction.     Application  of  proceeds. 

S  825.  Mariners  and  others  may  assert  their  claim  for  wages, 
notwithstanding  prior  attachment. 

§  826.     Proof  of  the  claims  of  m&riners  and  others. 

S  827.  Sheriff's  notice  of  sale  to  contain  measurement,  ton- 
nage,  etc. 


§813.  WHEN  VESSELS,  ETC.,  ARE  LIABLE.  THEIR 
LIABILITIES  CONSTITUTE  LIENS.  All  steamers,  ves- 
sels, and  boats  are  liable: 

1.  For  services  rendered  on  board  at  the  request  of,  or  on 
contract  with,  their  respective  owners,  masters,  agents,  or 
consignees. 

2.  For  supplies  furnished  in  this  state  for  their  use,  at 
the  request  of  their  respective  owners,  masters,  agents  or 
consignees. 

3.  For  work  done  or  materials  furnished  in  this  state  for 
their  construction,  repair,  or  equipment. 

4.  For  their  wharfage  and  anchorage  within  this  state. 
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5.  For  non-performance,  or  malperformance,  of  any  con- 
tract for  the  transportation  of  persons  or  property  between 
places  within  the  state,  made  by  their  respective  owners, 
masters,  agents,  or  consignees. 

6.  For  injuries  committed  by  them  to  persons  or  property, 
in  this  state. 

Demands  for  these  several  causes  constitute  liens  upon 
all  steamers,  vessels,  and  boats,  and  have  priority  in  their 
order  herein  enumerated,  and  have  preference  over  all  other 
demands;  but  such  liens  only  continue  in  force  for  the  period 
of  one  year  from  the  time  the  cause  of  action  accrued. 

Hlntoryt  Enacted  March  11,  1872,  re-enactment  of  9  317 
Practice  Act  as  amended  1860;  amended  March  24,  1874,  Code 
Amdts.  1873-4,  p.  327. 


§814.    ACTIONS    MAY    BE    BROUGHT    DIRECTLY 

AGAINST  VESSELS.  Actions  for  any  of  the  causes  spe- 
cified in  the  preceding  section  must  be  brought  against  the 
owners  by  name,  if  known,  but  if  not  known,  that  fact  shall 
be  stated  in  the  complaint,  and  the  defendants  shall  be 
designated  as  unknown  owners.  Other  persons  having  a 
lien  upon  the  vessel  may  be  made  defendants  to  the  action, 
the  nature  and  amount  of  such  lien  being  stated  in  the 
complaint. 

Htiitorji  Enacted  March  11,  1872,  re-enactment  of  9  31S 
Practice  Act;  amended  March  24,  1874,  Code  Amdts.  1873-4, 
p.  328. 


§815.  COMPLAINT  MUST  BE  VERIFIED.  The  com- 
plaint must  designate  the  steamer,  vessel,  or  bgat  by  name, 
and  must  be  verified  by  the  oath  of  the  plaintiff,  or  some  one 
on  his  behalf. 

HUtoryi  Enacted  March  11,  1872,  re-enactment  of  §  31» 
Practice  Act. 
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§816.  SUMMONS,  SERVICE  OF  ON  MASTER,  ETC. 
The  summons  and  copy  of  the  complaint  must  be  served 
on  the  owners  if  they  can  be  found;  otherwise,  they  may  be 
served  on  the  master,  mate,  or  person  having  charge  of  the 
steamer,  vessel,  or  boat. 

HUtoiTt  Enacted  March  11,  1872.  re-enactment  of  8  320 
Practice  Act:  amended  March  24,  1874,  Code  Amdts.  1873-4,  p. 
328;  March  10,  1880,  Code  Amdts.  1880   <C.  C.  P.  pt.),  p.  12. 

§  817.  PLAINTIFF  MAY  HAVE  SUCH  VESSEL,  ETC., 
ATTACHED.  The  plaintiff,  at  the  time  of  issuing  the  sum- 
mons, or  at  any  time  afterward,  may  have  the  steamer, 
vessel,  or  boat,  with  its  tackle,  apparel,  and  furniture,  at- 
tached as  security  for  the  satisfaction  of  any  judgment  that 
may  be  recovered  in  the  action. 

Hlstorji  Enacted  March  11,  1872,  re-enactment  of  S  321 
Practice  Act;  amended  March  24,  1874,  Code  Amdts*  1873-4. 
p.  328. 

§818.  THE  CLERK  MUST  ISSUE  THE  WRIT  OF 
ATTACHMENT.  The  clerk  of  the  court  must  issue  a  writ 
of  attachment,  on  the  application  of  the  plaintiflF,  upon  re- 
ceiving a  written  undertaking  on  behalf  of  the  plaintiff, 
executed  by  two  or  more  sufficient  sureties,  to  the  effect  that 
if  the  judgment  be  rendered  in  favor  of  the  owner  of  the 
steamer,  vessel,  or  boat,  as  the  case  may  be,  he  will  pay  all 
costs  and  damages  that  may  be  awarded  against  him,  and 
all  damages  that  may  be  sustained  by  him  from  the  attach* 
ment,  not  exceeding  the  sum  specified  in  the  undertaking, 
which  shall  in  no  case  be  less  than  five  hundred  dollars. 

Htetoryi  Enacted  March  11,  1872,  re-enactment  of  8  822 
Practice  Act,  with  last  two  sentences  added;  amended  March 
24.  1874,  Code  Amdts.  1873-4,  p.  328. 

§819.  SUCH  WRIT  MUST  BE  DIRECTED  TO  THE 
SHERIFF.    The  writ  must  be  directed  to  the  sheriff  of  the 
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county  within  which  the  steamer,  vessel,  or  boat  lies,  and 
direct  him  to  attach  such  steamer,  vessel,  or  boat,  with  its 
tackle,  apparel,  and  furniture,  and  keep  the  same  in  his  cus- 
tody until  discharged  in  due  course  of  law. 

Historyt  Enacted  March  11,  1872,  re-enactment  of  9  323 
Practice  Act;  amended  March  24,  1874,  Code  Amdts.  1873-4, 
p.  329. 

§820.    WRIT.  EXECUTION  OF  WITHOUT  DELAY. 

The  sheriff  to  whom  the  writ  is  directed  and  delivered  must 
execute  it  without  delay,  and  must  attach  and  keep  in  his 
custody  the  steamer,  vessel,  or  boat  named  therein,  with 
its  tackle,  apparel,  and  furniture,  until  discharged  in  due 
course  of  law;  but  the  sheriff  is  not  authorized  by  any  such 
writ  to  interfere  with  the  discharge  of  any  merchandise  on 
board  of  such  steamer,  vessel,  or  boat,  or  with  the  removal 
of  any  trunks  or  other  property  of  passengers,  or  of  the 
captain,  mate,  seamen,  steward,  cook,  or  other  persons  em- 
ployed on  board. 

HUtoryt  Enacted  March  11,  1872.  re-enactment  of  §  324 
Practice  Act;  amended  March  24,  1874,  Code  Amdts.  1873-4, 
p.    329. 

§  821.  THE  OWNER,  MASTER,  ETC.,  MAY  APPEAR 
AND  DEFEND  SUCH  VESSEL.  The  owner,  or  the  mas- 
ter, agent,  or  consignee  of  the  steamer,  vessel,  or  boat,  may, 
on  behalf  of  the  owner,  appear  and  answer,  or  plead  to  the 
action;  and  may  except  to  the  sufficiency  of  the  sureties 
on  the  undertaking  filed  on  behalf  of  the  plaintiff,  and  may 
require  sureties  to  justify  as  upon  bail  on  arrest. 

HlatoiT*  Enacted  March  11,  1872,  re-enactment  of  §  325 
Practice  Act;  amended  March  24,  1874,  Code  Amdts.  1873-4, 
p.  329. 

i«822.  DISCHARGE  OF  ATTACHMENT  ON  UNDER- 
TAKING. After  the  attachment  is  levied,  the  owner,  or 
the  master,  agent,  or  consignee  of  the  steamer,  vessel,   or 
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boat,  may,  in  behalf  of  the  owner,  have  the  attachment  dis- 
charged, upon  giving  to  the  sheriff  an  undertaking  of  at 
least  two  sufficient  sureties  in  an  amount  sufficient  to  satisfy 
the  demand  in  suit,  besides  costs,  or  depositing  that  amoimt 
with  the  sheriff.  Upon  receiving  such  undertaking  or  amount, 
the  sheriff  must  restore  to  the  owner,  or  the  master,  agent, 
or  consignee  of  the  owner,  the  steamer,  vessel,  or  boat  at- 
tached. 

Hlstoryi  Enacted  March  11,  1872,  re-enactment  of  S  326 
Practice  Act;  amended  March  24,  1874,  Code  Amdts.  1873-4, 
p.  330. 

§823.  AFTER  APPEARANCE,  ATTACHMENT  MAY, 
ON  MOTION,  BE  DISCHARGED.  After  the  appearance 
in  the  action  of  the  owner,  the  attachment  may,  on  motion, 
also  be  discharged  in  the  same  manner,  and  on  like  terms 
and  conditions,  as  attachments  in  other  cases,  subject  to 
the  provisions  of  section  eight  hundred  and  twenty-live, 

Hlstoryi  Enacted  March  11,  1872,  re-enactment  of  5  327 
Practice  Act;  amended  March  24,  1874,  Code  Amdts.  1873-4, 
p.   330. 

§824.  WHEN  NOT  DISCHARGED  SUCH  VESSEL, 
ETC..  MAY  BE  SOLD  AT  PUBLIC  AUCTION.  AP. 
PLICATION  OF  PROCEEDS.  If  the  attachment  be  not 
discharged,  and  a  judgment  be  recovered  in  the  action  in 
favor  of  the  plaintiff,  and  an  execution  be  issued  thereon, 
the  sheriff  must  sell  at  public  auction,  after  publication  of 
notice  of  such  sale  for  ten  days,  the  steamer,  vessel,  or  boat, 
with  its  tackle,  apparel,  and  furniture,  or  such  interest  there- 
in as  may  be  necessary,  and  must  apply  the  proceeds  of  the 
sale  as  follows: 

1.  When  the  action  is  brought  for  demands  other  than  the 
wages  of  mariners,  boatmen,  and  others  employed  in  the 
service  of  the  steamer,  vessel,  or  boat  sold,  to  the  payment 
of  the  amount  of  such  wages,  as  specified  in  the  execution. 
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2.  To  the  payment  of  the  judgment  and  costs,  including 
his  fees. 

3.  He  must  pay  any  balance  remaining  to  the  owner,  or 
to  the  master,  agent,  or  consignee  who  may  have  appeared 
on  behalf  of  the  owner,  or  if  there  be  no  appearance,  then 
into  court,  subject  to  the  claim  of  any  party  or  parties  legally 
entitled  thereto. 

Hiatorri  Enacted  March  11«  1872«  re-enactment  of  S  328 
Practice  Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p. 
330;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.   166,  act  held   unconstitutional,   see  history,   §  5   ante. 

§825.  MARINERS  AND  OTHERS  MAY  ASSERT 
THEIR  CLAIM  FOR  WAGES,  NOTWITHSTANDING 
PRIOR  ATTACHMENT.  Any  mariner,  boatman,  or  other 
person  employed  in  the  service  of  the  steamer,  vessel,  or 
boat  attached,  who  may  wish  to  assert  his  claim  for  wages 
against  the  same,  the  attachments  being  issued  for  other 
demands  than  such  wages,  may  file  an  affidavit  of  his  claim, 
setting  forth  the  amount  and  the  particular  service  rendered, 
with  the  clerk  of  the  court;  and  thereafter  no  attachment 
can  be  discharged  upon  filing  an  underaking,  unless  the 
amount  of  such  claim,  or  the  amount  determined  as  pro- 
vided in  the  next  section,  be  covered  thereby,  in  addition 
to  the  other  requirements;  and  any  execution  issued  against 
such  steamer,  vessel,  or  boat,  upon  judgment  recovered 
thereafter,  must  direct  the  application  of  the  proceeds  of 
any  sale: 

1.  To  the  payment  of  the  amount  of  such  claims  filed, 
or  the  amount  determined,  as  provided  in  the  next  section, 
which  amount  the  clerk  must  insert  in  the  writ; 

2.  To  the  payment  of  the  judgment  and  costs,  and  sheriffs 
fees,  and  must  direct  the  payment  of  any  balance  to  the 
owner,  master,  or  consignee,  who  may  have  appeared  in 
the  action;  but  if  no  appearance  by  them  be  made  therein, 
it  must  direct  a  deposit  of  the  balance  in  court. 

Htiitoryt  Enacted  March  11,  1872,  substantial  re-enactment 
of  $  329  Practice  Act. 
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§  826.  PROOF  OF  THE  CLAIMS  OF  MARINERS  AND 
OTHERS.  If  the  claim  of  the  mariner,  boatman,  or  other 
person  filed  with  the  clerk  of  the  court,  as  provided  in  the 
last  section,  be  not  contested  within  five  days  after  notice 
of  the  filing  thereof  by  the  owner,  master,  agent,  or  con- 
signee of  the  steamer,  vessel,  or  boat  against  which  the 
claim  is  filed,  or  by  any  creditor,  it  shall  be  deemed  ad- 
mitted; but  if  contested,  the  clerk  must  indorse  upon  the  af- 
fidavit thereof  a  statement  that  it  is  contested,  and  the 
grounds  of  the  contest,  and  must  immediately  thereafter  or- 
der the  matter  to  a  single  referee  for  his  determination,  or 
he  may  hear  the  proofs  and  determine  the  matter  himself. 

The  judgment  of  the  clerk  or  referee  may  be  reviewed  by 
a  court  in  which  the  action  is  pending  or  a  judge  thereof 
immediately  after  the  same  is  given,  and  the  judgment  of 
the  court  or  judge  shall  be  final.  On  the  review  the  court 
or  judge  may  use  the  minutes  of  the  proofs  taken  by  the 
clerk  or  referee,  or  may  take  the  proofs  anew. 

Hliitor>'i  Enacted  March  1]<  1S72,  re-enactment  of  S  330 
Practice  Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p. 
331;  March  10.  1880.  Code  Amdts.  1880  (C.  C.  P.  pt.)»  p.  12. 


§827.  SHERIFF'S  NOTICE  OF  SALE  TO  CONTAIN 
MEASUREMENT,  TONNAGE,  ETC.  The  notice  of  sale 
published  by  the  sheriff  must  contain  a  statement  of  the 
measurement  and  tonnage  of  the  steamer,  vessel,  or  boat, 
and  a  general  description  of  her  condition. 

HlMtoryi  Enacted  March  11.  1872,  re-enactment  of  §  331 
Practice  Act;  repealed  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  166,  act  held  unconstitutional,  see 
history,  9  5  ante. 
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TITLE  XI. 

OF  PROCEEDINGS  IN  JUSTICES'  COURTS. 

Chapter  I.     Place   of  Trial   of   Actions   in   Justices'   Courts, 

§§  832-838. 
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9  833.  Place   of   trial   may   be   changed   In   certain   cases. 
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9  838.  Transfer  of  cases  to  the  superior  court. 
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§832.  ACTIONS,  IN  WHAT  TOWNSHIP  OR  CITY 
TO  BE  COMMENCED.  Actions  in  justices*  courts  must 
be  commenced,  and,  subject  to  the  right  to  change  the  place 
of  trial,  as  in  this  chapter  provided,  must  be  tried: 

1.  If  there  is  no  justices*  court  for  the  township  or  city 
in  which  the  defendant  resides — in  any  city  or  township  of 
the  county  [in  which]  he  resides; 

2.  When  two  or  more  persons  are  jointly,  or  jointly  and 
severally,  bound  in  any  debt  or  contract,  or  otherwise  jointly 
liable  in  the  same  action,  and  reside  in  different  townships 
or  different  cities  of  the  same  county,  or  in  different  coun- 
ties— in  the  township  or  city  in  which  any  of  the  persons 
liable  may  reside; 

3.  In  cases  of  injury  to  the  person  or  property — in  the 
township  or  city  where  the  injury  was  committed,  or  where 
the  defendant  resides; 

4.  If  for  the  recovery  of  personal  property,  or  the  value 
thereof,  or  damages  for  taking  or  detaining  the  same — in  the 
township  or  city  in  which  the  property  may  be  found,  or  in 
which  the  property  was  taken,  or  in  which  the  defendant 
resides; 

5.  When  the  defendant  is  a  non-resident  of  the  county — in 
any  township  or  city  wherein  he  may  be  found; 

6.  When  the  defendant  is  a  non-resident  of  the  state — in 
any  township  or  city  in  the  state; 

7.  When  a  person  has  contracted  to  perform  an  obliga- 
tion at  a  particular  place,  and  resides  in  another  county, 
township,  or  city — in  the  township  or  city  in  which  such 
obligation  is  to  be  performed,  or  in  which  he  resides;  and 
the  township  or  city  in  which  the  obligation  is  incurred  is 
deemed  to  be  the  township  or  city  in  which  it  is  to  be 
performed,  unless  there  is  a  special  contract  in  writing  to 
the  contrary; 

8.  When  the  parties  voluntarily  appear  and  plead  without 
summons — in  any  township  or  city  in  the  state; 
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9.  In  all  other  cases — in  the  township  or  city  in  which  the 
defendant  resides. 

Hlstor^'t  Enacted  Afarch  11,  1872,  founded  on  §  535  Practice 
Act,  as  amended  1853  (Stats.  1853,  p.  276);  amended  March  24, 
1874,  Code  Amdts.  1873-4,  p.  221;  by  Code  Commission,  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1.  p.  166.  act  held  un- 
constitutional, see  history,  Kerr's  Cyc.  C.  C.  §4;  amended 
March  22,  1907,  Stats,  and  Amdts.  1907,  p.  878,  Kerr's  Stats,  and 
Amdts.  1906-7,  p.  466. 

§833.  PLACE  OF  TRIAL  MAY  BE  CHANGED  IN 
CERTAIN  CASES.  The  court  may,  at  any  time  before 
the  trial,  on  motion,  change  the  place  of  trial  in  the  follow- 
ing cases: 

1.  When  it  appears  to  the  satisfaction  of  the  justice  before 
whom  the  action  is  pending,  by  affidavit  of  either  party, 
that  such  justice  is  a  material  witness  for  either  party; 

2.  When  either  party  makes  and  files  an  affidavit  that  he 
believes  that  he  cannot  have  a  fair  and  impartial  trial  before 
such  justice,  by  reason  of  the  interest,  prejudice,  or  bias 
of   the  justice; 

3.  When  a  jury  has  been  demanded,  and  either  party  makes 
and  files  an  affidavit  that  he  cannot  have  a  fair  and  impartial 
trial,  on  account  of  the  bias  or  prejudice  of  the  citizens  of 
the  township  or  city  against  him; 

4.  When,  from  any  cause,  the  justice  is  disqualified  from 
acting: 

5.  When  the  justice  is  sick  or  unable  to  act. 

JUmtoryt  Enacted  March  11.  1872,  founded  on  §  582  Practice 
Act,  as  amended  1853,  Stats.   1853,  p.  276. 

ft 

§834.    LIMITATION  ON  THE  RIGHT  TO  CHANGE. 

The  place  of  trial  cannot  be  changed,  on  motion  of  the 
same  party,  more  than  once,  upon  any  or  all  the  grounds 
specified  in  the  first,  second,  and  third  subdivisions  of  the 
preceding  section. 

HtaitoiTt    Enacted  March  11,  1872. 
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§  835.  TO  WHAT  COURT  TRANSFERRED.  When  !he 
court  orders  the  place  of  trial  to  be  changed,  the  action 
must  be  transferred  for  trial  to  a  court  the  parties  may 
agree  upon;  and  if  they  do  not  so  agree,  then  to  another 
justices'  court  in  the  same  county. 

Hlatorys     Enacted  March  11.  1872. 

§836.  PROCEEDINGS,  AFTER  ORDER  CHANGING 
PLACE  OF  TRIAL.  After  an  order  has  been  made,  trans- 
ferring the  action  for  trial  to  another  court,  the  following- 
proceedings  must  be  had: 

1.  The  justice  ordering  the  transfer  must  immediately 
transmit  to  the  justice  of  the  court  to  which  it  is  transferred, 
on  payment  by  the  party  applying  of  all  the  costs  that  have 
accrued,  all  the  papers  in  the  action,  together  with  a  certified 
transcript  from  his  docket  of  the  proceedings  therein; 

2.  Upon  the  receipt  by  him  of  such  papers,  the  justice  to 
whom  the  case  is  transferred  has  thereafter  the  same  juris- 
diction over  the  action  as  though  it  had  been  commenced 
in  his  court. 

Hlntoryt  Enacted  March  11,  1872,  amended  by  Code  Commls- 
Bion,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  166,  act 
held  unconstitutional,  see  history,  Kerr's  Cyc.  C.  C.  8  4;  amended 
March  22,  1907.  Stats,  and  Amdts.  1907,  p.  879,  Kerr's  Stats,  and 
Amdts.  1906-7,  p.  466. 

§837.  EFFECT  OF  AN  ORDER  CHANGING  PLACE 
OF  TRIAL  (repealed). 

Htfitoryt  Enacted  March  11,  1872;  repealed  by  Code  Com- 
mission. Act  March  8,  1901,  Stats,  and  Amdts.  1900-1.  p.  167, 
act  held  unconstitutional,  see  history,  Kerr's  Cyc.  C.  C.  S  4'> 
repealed  March  22,  1907,  Stats,  and  Amdts.  1907.  p.  879,  Kerr's 
Stats,  and  Amdts.  1906-7,  p.   467. 

§838.  TRANSFER  OF  CASES  TO  THE  SUPERIOR 
COURT.  The  parties  to  an  action  in  a  justices'  court  can- 
not  give   evidence   upon    any   question    which   involves   the 
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title  or  possession  of  real  property,  or  the  legality  of  any 
tax,  impost,  assessment,  toll,  or  municipal  fine;  nor  can 
any  issue  presenting  such  question  be  tried  by  such  court; 
and  if  it  appear,  from  the  answer  of  the  defendant,  verified 
by  his  oath,  that  the  determination  of  the  action  will 
necessarily  involve  the  question  of  title  or  possession  to 
real  property,  or  the  legality  of  any  tax,  impost,  assess- 
ment, toll,  or  municipal  fine,  the  justice  must  suspend  ail 
further  proceedings  in  the  action  and  certify  the  pleadings, 
and,  if  any  of  the  pleadings  are  oral,  a  transcript  of  the 
same,  from  his  docket  to  the  clerk  of  the  superior  court  of 
the  county;  and  from  the  time  of  filing  such  pleadings  or 
transcript  with  the  clerk,  the  superior  court  shall  have  over 
the  action  the  same  jurisdiction  as  if  it  had  been  commenced 
therein;  provided,  that  in  cases  of  forcible  entry  and  de- 
tainer, of  which  justices'  courts  have  jurisdiction,  any  evi- 
dence, otherwise  competent,  may  be  given,  and  any  question 
pToperly  involved  therein  may  be  determined. 

Hlstoryi  Enacted  March  11,  1872,  founded  on  5  581  Practice 
Act;  amended  March  26,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  18. 
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CHAPTER  II. 

MANNER  OF  COMMENCING  ACTIONS  IN  JUSTICES'  COURTS. 

§  839.  Actions,  how  commenced. 

5  840.  Summons  may  issue  within  a  year. 

§  841.  Defendant  may  waive  summons. 

5  842.  Parties  may  appear  in  person  or  by  attorney. 

5  843.  When  gruardlan   necessary,  how  appointed. 

5  844.  Summons,  how  issued,  directed,  and  what  to  contain. 

S  845.  Time   for  appearance  of  defendant. 

fi  846.  Alias  summons. 

5  847.  Same.      [Within  a  year.] 

S  848.  Ser\'ice  of  summons  outside  of  county. 

§  849.  Summons,   by  whom   served   and  returned. 

§  850.  Notice  of  hearing. 

§839.    ACTIONS,  HOW   COMMENCED.    An  action  in 
a  justice's  court  is  commenced  by  filing  a  complaint. 

HUtorj^i     Enacted  March   11,   1872;   amended  March   11,   1876. 
Code  Amdts.  1875-6,  p.  98. 

§840.    SUMMONS  MAY  ISSUE    WITHIN    A    YEAR. 

The  court  must  indorse  on  the  complaint  the  date  upon 
which  it  was  filed,  and  at  any  time  within  one  year  there- 
after the  plaintiff  may  have  summons  issued. 

Hifitoryi     Enacted  March  11,  1872. 

8  841.    DEFENDANT    MAY    WAIVE    SUMMONS.    At 

any  time  after  the  complaint  is  filed,  the  defendant  may,  in 
writing,  or  by  appearing  and  pleading,  waive  the  issuing  ol 
summons. 

HUtoryt     Knacted  March  11.  1872. 

§842.     PARTIES  MAY  APPEAR  IN  PERSON  OR  BY 
ATTORNEY.     Parties   in  justices'   courts   may   appear   and 
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tnal,  except  that 
act  in  person*  or  by  attorney;  and  any  persv^  defendant  at 
constable  by  whom  the  summons  or  jury  process^ 
may  act  as  attorney. 

BlatoiTt      Enacted    March    11,    1872,    re-enactment    o. 
Practice  Act. 

nay, 

§843.  WHEN  GUARDIAN  NECESSARY,  HOW  AI*^ 
POINTED.  When  an  infant,  insane,  or  incompetent  per- 
son is  a  party,  he  must  appear  either  by  his  general  guardian 
if  he  have  one,  or  by  a  guardian  ad  litem  appointed  by  the 
justice.  When  a  guardian  ad  litem  is  appointed  by  the  jus- 
tice, he  must  be  appointed  as  follows: 

1.  If  the  infant,  insane,  or  incompetent  person,  be  plain- 
tiff, the  appointment  must  be  made  before  the  summons 
is  issued,  upon  the  application  of  the  infant,  if  he  be  of  the 
age  of  fourteen  years;  if  under  that  age,  or  if  insane  or 
incompetent,  upon  the  application  of  a  relative  or  friend. 

2.  If  the  infanjt,  insane,  or  incompetent  person,  be  defend- 
ant, the  appointment  must  be  made  at  the  time  the  sum- 
mons is  returned,  or  before  the  answer,  upon  the  application 
of  the  infant,  if  he  be  of  the  age  of  fourteen  years  and 
apply  at  or  before  the  summons  is  returned;  if  he  be  under 
the  age  of  fourteen,  or  be  insane  or  incompetent,  or  neglect 
so  to  apply,  then  upon  the  application  of  a  relative  or 
friend,  or  any  other  party  to  the  action,  or  by  the  justice,  on 
his  own  motion. 

Hlstoryi  Enacted  March  11,  1872,  re-enactment  of  §  539 
Practice  Act;  amended  March  24,  1874,  Code  Amdts.  1873-4.  p. 
333;  March   26,  1880,  Code  Amdts.   1880    (C.  C.  P.  pt.),  p.    18. 

§844.  SUMMONS,  HOW  ISSUED,  DIRECTED,  AND 
WHAT  TO  CONTAIN.  The  summons  must  be  directed 
to  the  defendant,  signed  by  the  justice,  and  must  contain: 

1.  The  title  of  the  court,  name  of  the  county,  city  artd 
county,  or  township  in  which  the  action  is  brought,  and  the 
names  of  the  parties  thereto; 
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y  .1  that  the  defendant  appear  and  answer  before 

.   at  his  office,  as  specified  in  section  eight  hun- 

jrty-five  of  this  code; 

MANN"      *otice  that  unless  the  defendant  so  appear  and  an- 

-  ihe  plaintift  will  take  judgment  for  any  money  or  dam- 

■    on 

: !:'    J  demanded  in  the  complaint,  as  arising  upon  contract, 
f    .   will  apply  to  the  court  for  the  relief  demanded  in   the 
complaint.     If  the  plaintiff  appears   by  attorney,   the  name 
of  the  attorney  must  be  indorsed  upon  the  summons. 

History t  Enacted  March  11,  1872,  founded  on  $640  Practice 
Act;  amended  April  3,  1876,  Code  Amdts.  1875-6,  p.  98;  March  26, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.).  p.  19;  March  14,  1899, 
Stats,  and  Amdts.  1899,  p.  100;  by  Code  Commission,  Act  March 
8,  1901,  Stats,  and  Amdts.  1900-1,  p.  167,  act  held  unconstitu- 
tional, see  history,  §  5  ante. 

§845.    TIME  FOR  APPEARANCE  OF  DEFENDANT. 

The  time  specified  in   the   summons   for  the  appearance   of 
the  defendant  must  be  as  follows: 

1.  If  an  order  of  arrest  is  indorsed  upon  the  summons, 
forthwith ; 

2.  In  all  other  cases,  within  five  days,  if  the  summons  is 
served  in  the  city  and  county,  township,  or  city,  in  which 
the  action  is  brought,  within  ten  days,  if  served  out  of  the 
to^-nship  or  city,  but  in  the  county  in  which  the  action  is 
brought;  and  within  twenty  days,  if  served  elsewhere. 

History:  Enacted  March  11,  1872,  founded  on  §  541  Practice 
Act;  amended  March  28,  1874,  Code  Amdts.  1873-4,  p.  407;  April 
►S.'i^Tfi,  Code  Amdts.  1875-6,  p.  99;  March  26,  1880,  Code  Amdts. 
1S80  (C.  C.  P.  pt.),  p.  19;  by  Code  Commission,  Act  March  8, 
1901,  Stats,  and  Amdts.  1900-1,  p.  167,  act  held  unconstitu- 
tional, see  history,  Kerr's  Cyc.  C.  C.  9  4;  amended  March  22, 
1907,  Stats,  and  Amdts.  1907,  p.  879,  Kerr's  Stats,  and  Amdts. 
19.06-7,  p.  467. 

/  §846.  ALIAS  SUMMONS.  If  the  summons  is  returned 
without  being  served  upon  any  or  all  of  the  defendants,  the 
justice,    upon    the    demand    of    the    plaintiff,    may    issue    an 
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alias  summons,  in  the  same  form  as  the  original,  except  that 
he  may  fix  the  time  for  the  appearance  of  the  defendant  at 
a  period  not  to  exceed  ninety  days  from  its  date. 

History s     Enacted  March  11,  1872. 

§847.  SAME,  [WITHIN  A  YEAR.]  The  justice  may, 
within  a  year  from  the  date  of  the  filing  of  the  complaint, 
issue  as  many  alias  summons  [es]  as  may  be  demanded  by 
the  plaintiff. 

HlMtorrt     Enacted  March  11,  1872. 


§  848.  SERVICE  OF  SUMMONS  OUTSIDE  OF  COUN^ 
TY,  The  summons  cannot  be  served  out  of  the  county 
wherein  the  action  is  brought,  except  in  the  following  cases: 

1.  When  the  action  is  upon  the  joint  contract  or  obligation 
of  two  or  more  persons,  one  of  whom  resides  within  the 
county; 

2.  When  the  action  is  brought  against  a  party  who  has 
contracted  in  writing  to  perform  an  obligation  at  a  par- 
ticular place,  and  resides  in  a  different  county,  in  which 
case  the  summons  may  be  served  in  the  county  where  he 
resides; 

3.  When  the  action  is  for  injury  to  person  or  property, 
and  the  defendant  resides  in  a  different  county,  in  which 
case  summons  may  be  served  in  the  county  wherein  he  may 
be  found; 

4.  In  all  cases  where  the  defendant  was  a  resident  of  the 
county  when  the  action  was  brought,  or  when  the  obligation 
was  incurred  and  thereafter  departed  therefrom,  in  which 
event  he  may  be  served  wherever  he  may  be  found; 

5.  In  actions  of  forcible  entry  and  detainer,  or  to  enforce 
and  foreclose  liens  on,  or  to  recover  possession  of,  personal 
property  situate  within  the  county. 

Hlatorri  Enacted  March  11,  1872;  amended  March  24,  187.4, 
Code  Amdts.   1873-4,  p.  333;  April   3,  1875,  Code  Amdts.   1875-6, 
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2.  A  direction  that  the  defendant  appear  and  answer  before 
the  justice,  at  his  ofTice,  as  specified  in  section  eight  hun- 
dred and  forty-five  of  this  code; 

3.  A  notice  that  unless  the  defendant  so  appear  and  an- 
swer, the  plaintiff  will  take  judgment  for  any  money  or  dam- 
ages demanded  in  the  complaint,  as  arising  upon  contract, 
or  will  apply  to  the  court  for  the  relief  demanded  in  the 
complaint.  If  the  plaintiff  appears  by  attorney,  the  name 
of  the  attorney  must  be  indorsed  upon  the  summons. 

Hlatoryt  Enacted  March  11,  1872,  founded  on  S  540  Practice 
Act;  amended  April  3,  1876,  Code  Amdts.  1875-6,  p.  98;  March  26, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  19;  March  14,  1899, 
Stats,  and  Amdts.  1899,  p.  100;  by  Code  Commission,  Act  March 
8,  1901,  Stats,  and  Amdts.  1900-1,  p.  167,  act  held  unconstitu- 
tional, see  history,  §  5  ante. 

§  845.    TIME  FOR  APPEARANCE  OF  DEFENDANT. 

The  time  specified   in   the   summons   for  the  appearance   of 
the  defendant  must  be  as  follows: 

1.  If  an  order  of  arrest  is  indorsed  upon  the  summons, 
forthwith; 

2.  In  all  other  cases,  within  five  days,  if  the  summons  is 
served  in  the  city  and  county,  township,  or  city,  in  which 
the  action  is  brought,  within  ten  days,  if  served  out  of  the 
township  or  city,  but  in  the  county  in  which  the  action  is 
brought;  and  within  twenty  days,  if  served  elsewhere. 

Hlstoryi  Enacted  March  11,  1872,  founded  on  §  541  Practice 
Act;  amended  March  28,  1874,  Code  Amdts.  1873-4,  p.  407;  April 
S.  1876,  Code  Amdts.  1875-6,  p.  99;  March  26,  1880,  Code  Amdts. 
1880  (C.  C.  P.  pt.),  p.  19;  by  Code  Commission,  Act  March  8, 
1901,  Stats,  and  Amdts.  1900-1,  p.  167,  act  held  unconstitu- 
tional, see  history,  Kerr's  Cyc.  C.  C.  8  4;  amended  March  22, 
1907,  Stats,  and  Amdls.  1907,  p.  879,  Kerr's  Stats,  and  Amdts. 
1906-7,  p.  467. 

/  §846.  ALIAS  SUMMONS.  If  the  summons  is  returned 
without  being  served  upon  any  or  all  of  the  defendants,  the 
justice,    upon    the    demand    of    the    plaintiff,    may    issue    an 
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alias  summons,  in  the  same  form  as  the  original,  except  that 
he  may  fix  the  time  for  the  appearance  of  the  defendant  at 
a  period  not  to  exceed  ninety  days  from  its  date. 

Hlstoryt    Enacted  March  11.  1872. 

§847.  SAME.  [WITHIN  A  YEAR.]  The  justice  may, 
within  a  year  from  the  date  of  the  filing  of  the  complaint, 
issue  as  many  alias  summons [es]  as  may  be  demanded  by 
the  plaintiff. 

HlMtoiTt     Enacted  March  11,  1S72. 


§  848.  SERVICE  OF  SUMMONS  OUTSIDE  OF  COUN- 
TY. The  summons  cannot  be  served  out  of  the  county 
wherein  the  action  is  brought,  except  in  the  following  cases: 

1.  When  the  action  is  upon  the  joint  contract  or  obligation 
of  two  or  more  persons,  one  of  whom  resides  within  the 
county; 

2.  When  the  action  is  brought  against  a  party  who  iias 
contracted  in  writing  to  perform  an  obligation  at  a  par- 
ticular place,  and  resides  in  a  different  county,  m  which 
case  the  summons  may  be  served  in  the  county  where  he 
resides; 

3.  When  the  action  is  for  injury  to  person  or  property, 
and  the  defendant  resides  in  a  different  county,  in  which 
case  summons  may  be  served  in  the  county  wherein  he  may 
be  found; 

4.  In  all  cases  where  the  defendant  was  a  resident  of  the 
county  when  the  action  was  brought,  or  when  the  obligation 
was  incurred  and  thereafter  departed  therefrom,  in  which 
event  he  may  be  served  wherever  he  may  be  found; 

5.  In  actions  of  forcible  entry  and  detainer,  or  to  enforce 
and  foreclose  liens  on,  or  to  recover  possession  of,  personal 
property  situate  within  the  county. 

HI«torjri  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.   1873-4,  p.   338;  April   3.   1876.  Code  Amdts.   1875-6. 
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p.  99;  by  Code  Commission,  Act  March  8.  1901,  Stats,  and 
Amdts.  1900-1,  p.  167,  act  held  unconstltutlonai,  see  history, 
Kerr's  Cyc.  C.  C.  §  4;  amended  March  22,  1907.  Stats,  and  Amdts. 
1907,  p.  879,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  467;  March  IS. 
1909,  Stats,  and  Amdts.  1909,  p.  355. 


§849.  SUMMONS,  BY  WHOM  SERVED  AND  RE- 
TURNED. The  summons  may  be  served  by  a  sheriff  or 
constable  of  any  of  the  counties  of  this  state  or  by  any 
other*  person  of  the  age  of  eighteen  years  or  over  not  a 
party  to  the  action.  When  a  summons  issued  by  a  justice 
of  peace  is  to  be  served  out  of  the  county  in  which  it  is 
issued  the  summons  must  have  attached  to  it  a  certificate 
under  seal  by  the  county  clerk  of  such  county  to  the  effect 
that  the  person  issuing  the  same  was  an  acting  justice  of 
the  peace  at  the  date  of  the  summons  and  must  be  served 
and  returned  as  provided  in  title  five,  part  two  of  the  code, 
or 

It  may  be  served  by  publication  and  sections  four  hundred 
and  thirteen  and  four  hundred  and  twelve  so  far  as  they  re- 
late to  the  publication  of  summons  are  made  applicable  to 
justices*  courts,  the  word  justice  being  substituted  for  the 
word  judge  wherever  the  latter  word  occurs. 

Hlatoryi  Enacted  March  11,  1872,  founded  on  S§  642,  613  as 
amended  1860,  and  S  614  Practice  Act;  amended  March  28,  1874, 
Code  Amdts.  1873-4,  p.  407;  March  10,  1891.  Stats,  and  Amdts. 
1891,  p.  51;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  168,  act  held  unconstitutional,  see  history, 
S  5  ante;  amendment  re-enacted  February  28,  1905,  Stats,  and 
Amdts.  1905,  p.  27. 

§850.  NOTICE  OF  HEARING.  When  all  the  parties 
served  with  process  shall  have  appeared,  or  some  of  them 
have  appeared,  and  the  remaining  defendants  have  made  de- 
fault, the  justice  must  fix  the  day  for  the  trial  of  said  cause, 
whether  the  issue  is  one  of  law  or  fact,  and  give  notice 
thereof   to   the   parties    to   the   action    who   have   appeared, 
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but  in  case  any  of  the  parties  are  represented  by  an  attor- 
ney, then  to  such  attorney.  Such  notice  shall  be  in  writing, 
signed  by  the  justice,  and  substantially  in  the  following  form 
(filling  blanks  according  to  the  facts): 

[Form.]     In  the  justice  court,   township 

(or  city,  or  city   and   county),  county,  or  city  and   county 

of    ,    State    of    California , 

plaintiff,  vs ,  defendant. 

To  plaintiff,  or  attor- 
ney   for   plaintiff,  and    to     ,    defendant,    or 

attorney  for  defendant. 

You  and  each  of  you  will"  please  take  notice  that  the 
undersigned  justice  of  the  peace  before  whom  the  above- 
entitled  cause  is  pending,  has  set  for  hearing  the  demurrer 

of   ,  filed  in  said  cause  (or  has  set  the  said 

cause  for  trial,  as  the  case  may  be),  before  me  at  my  office 

in    said    township    (or  city,   or   city  and   county),  at    

o'clock   ...m.,  on  the  day  of  19.... 

Dated  this   day  of   ,  19 

•     (Signed)   

Justice  of  the  Peace. 

[Service.]  Said  notice  shall  be  served  by  mail  or  person- 
ally. When  served  by  mail  the  justice  of  the  peace  shall 
deposit  copies  thereof  in  a  sealed  envelope  in  the  postoffice 
at  least  ten  days  before  the  trial  or  hearing  addressed  to 
each  of  the  persons  on  whom  it  is  to  be  served  at  their 
place  of  residence  and  the  postage  prepaid  thereon; 

[Service  by  maiL]  provided,  that  such  notice  shall  be 
served  by  mail  only  when  the  person  on  whom  service  is 
to  be  made,  resides  out  of  the  county  in  which  said  justice's 
court  is  situated,  or  is  absent  therefrom.  When  personally 
served  said  notice  shall  be  served  at  least  five  days  before 
the  trial  or  hearing  on  the  persons  on  whom  it  is  to  be 
served  by  any  person  competent  and  qualified  to  serve  a 
summons  in  a  justice's  court,  and  when  personally  served 
it  shall  be  served,  returned  and   filed  in  like  manner  as  a 
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summons.  When  a  party  has  appeared  by  attorney  the 
notice  may  be  served  in  a  manner  prescribed  by  subdivision 
one  of  section  one  thousand  eleven  of  this  code. 

[Docket  entries.]  The  justice  shall  enter  on  his  docket 
the  date  of  trial  or  hearing;  and  when  such  notice  shall  have 
been  served  by  mail  the  justice  shall  enter  on  his  docket  the 
date  of  mailing  such  notice,  of  trial  or  hearing  and  such 
entry  shall  be  prima  facie  evidence  of  the  fact  of  such 
service.  The  parties  are  entitled  to  one  hour  in  which  to 
appear  after  the  time  fixed  in  said  notice,  but  are  not  bound 
to  remain  longer  than  that  time  unless  both  parties  have 
appeared  and  the  justice  being  present  is  engaged  in  the 
trial  of  another  cause. 

Hlfitoryt  Enacted  March  11,  1872;  amended  April  3,  1S76. 
Code  Amdts.  1875-6,  p.  199;  by  Code  Commission,  Act  March 
8,  1901,  Stats,  and  Amdts.  1900-1,  p.  168,  act  held  unconstitu- 
tional, see  history,  Kerr's  Cyc.  C.  C.  §  4;  amended  March  23. 
1901,  Stats,  and  Amdts.  1900-1,  p.  598;  March  1,  1905,  Stats,  and 
Amdts.  1905,  p.  33;  April  16,  1909,  Stats,  and  Amdts.  1909.  p. 
968:  May  20,  1913,  Stats,  and  Amdts.  1913.  p.  234.  In  effect 
August    10,    1913.  • 
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CHAPTER  III. 

PLEADINGS  IN  JUSTICES'  COURTS. 

S  851.  Form  of  pleadinirs. 

§~852.  Pleadings   In    justices'   courts. 

S  863.  Complaint  defined. 

§  854.  When  demurr«tr  to  complaint  may  be  put  in. 

S  855.  Answer.   [What  to  contain.} 

S  856.  If  the  defendant  omits  to  set  up  counterclaim. 

S  857.  When  plaintiff  may  demur  to  answer. 

S  858.  Proceedings  on  demurrer. 

S  859.  Amendment  of  pleadings. 

S  860.  Answer  or  demurrer  to  amended  pleadings. 

§851.  FORM  OF  PLEADINGS.  Pleadings  in  justices* 
courts: 

1.  Are  not  required  to  be  in  any  particular  form,  but  must 
be  such  as  to  enable  a  person  of  common  understanding  to 
know  what  is  intended; 

2.  May,  except  the  complaint,  be  oral  or  in  writing; 

3.  Must  not  be  verified,  unless  otherwise  provided  in  this 
title; 

4.  If  in  writing,  must  be  filed  with  the  justice; 

5.  If  oral,  an  entry  of  their  substance  must  be  made  in 
the  docket. 

Hlatorjri     Enacted  March  11,  1872. 

§852.    PLEADINGS     IN     JUSTICES'     COURTS.    The 

pleadings  are: 

1.  The  complaint  by  the  plaintiff; 

2.  The  demurrer  to  the  complaint; 

3.  The  answer  by  the  defendant; 

4.  The  demurrer  to  the  answer. 

Himtorrt     Enacted  Blarch   11,  1872,  founded  on   5  570  Practice 
Act. 
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§853.  COMPLAINT  DEFINED.  The  complaint  in  jus- 
tices' courts  is  a  concise  statement,  in  writing,  of  the  facts 
constituting  the  plaintiff's  cause  of  action;  or  a  copy  of 
the  account,  note,  bill,  bond,  or  instrument  upon  which  the 
action  is  based. 

History  I     Enacted  March  11.  1872. 

§854.    WHEN  DEMURRER  TO    COMPLAINT    MAY 

BE  PUT  IN.     The  defendant  may,  at  any  time  before  an- 
swering, demur  to  the  complaint. 

HtHtoiTt  Enacted  March  11,  1872.  founded  on  S  578  Practice 
Act, 

§855.  ANSWER.  [WHAT  TO  CONTAIN.]  The  an- 
swer may  contain  a  denial  of  any  or  all  of  the  material 
facts  stated  in  the  complaint,  which  the  defendant  believes 
to  be  untrue,  and  also  a  statement,  in  a  plain  and  direct  man- 
ner, of  any  other  facts  constituting  a  defense  or  counterclaim, 
upon  which  an  action  might  be  brought  by  the  defendant 
against  the  plaintiff,  or  his  assignor,  in  a  justice's  court. 

History  I  Enacted  March  11,  1872,  re-enactment  of  §  574  Prac- 
tice Act;  amended  by  Code  Commission.  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  168,  act  held  unconstitutional,  see 
history,  Kerr's  Cyc.  C.  C.  §4;  amended  March  22,  1907,  Stats, 
and  Amdts.  1907,  p.  880,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  467. 

§856.  IF  THE  DEFENDANT  OMITS  TO  SET  UP 
COUNTERCLAIM.  If  the  defendant  omit  to  set  up  a  coun- 
terclaim in  the  cases  mentioned  in  the  last  section,  neither 
he  nor  his  assignee  can  afterward  maintain  an  action  against 
the  plaintiff  therefor. 

HlatoiTt     Enacted  March  11.  1872. 

§857.  WHEN  PLAINTIFF  MAY  D^MUR  TO  AN- 
SWER.   When   the  answer  contains   new  matter  in  avoid- 
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ance,  or  constituting  a  defense  or  a  counterclaim,  the  plain- 
tiff may,  at  any  time  before  the  trial,  demur  to  the  same  for 
insufficiency,  stating  therein  the  grounds  of  such  demurrer. 

Hlstorrt     Enacted  March  11,  1872. 


§858.  PROCEEDINGS  ON  DEMURRER.  The  pro- 
ceedings on  demurrer  are  as  follows: 

1.  If  the  demurrer  to  the  complaint  is  sustained,  the  plain- 
tiff may,  within  such  time,  not  exceeding  two  days,  as  the 
court  allows,  amend  his  complaint; 

2.  If  the  demurrer  to  a  complaint  is  overruled,  the  defend- 
ant may  answer  forthwith, 

3.  If  the  demurrer  to  an  answer  is  sustained,  the  defend- 
ant may  amend  his  answer  within  such  time,  not  exceeding 
two  days,  as  the  court  may  allow; 

4.  If  the  demurrer  to  an  answer  is  overruled,  the  action 
must  proceed  as.  if  no  demurrer  had  been  interposed. 

Hlfltoryt     Enacted  March  11,  1872. 


§859.  AMENDMENT  OF  PLEADINGS.  Either  party 
may,  at  any  time  before  the  conclusion  of  the  trial,  amend 
any  pleading;  but  if  the  amendment  is  made  after  the  issue, 
and  it  appears  to  the  satisfaction  of  the  court,  by  oath,  that 
an  adjournment  is  necessary  to  the  adverse  party  in  con- 
sequence of  such  amendment,  an  adjournment  must  be 
granted.  The  court  may  also,  in  its  discretion,  when  an 
adjournment  will  by  the  amendment  be  rendered  necessary, 
require  as  a  condition  to  the  allowance  of  such  amendment, 
made  after  issue  joined,  the  payment  of  costs  to  the  adverse 
party,  to  be  fixed  by  the  court,  not  exceeding  twenty  dollars. 
The  court  may  also,  on  such  terms  as  may  be  just,  and  on 
payment  of  costs,  relieve  a  party  from  a  judgment  by  de- 
fault taken  against  him  by  his  mistake,  inadvertence,  sur- 
prise,   or    excusable   neglect,    but    the   application    for    such 
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relief  must  be  made  within  ten  days  after  notice  of  the 
entry  of  the  judgment  and  upon  an  affidavit  showing  good 
cause  therefor. 

Hlstoryt  Enacted  March  11,  1S72,  re-enactment  of  8  580 
Practice  Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  169,  act  held  unconstitutional,  see 
history,  S  5  ante;  amendment  re-enacted  March  18,  1905,  Stats, 
and  Amdts.  1905,  p.  254. 

§860.  ANSWER  OR  DEMURRER  TO  AMENDED 
PLEADINGS.  When  a  pleading  is  amended,  the  adverse 
party  may  answer  or  demur  to  it  within  such  time,  not  ex- 
ceeding two  days,  as  the  court  may  allow. 

History!     Enacted  March  11,  1872. 
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CHAPTER  IV. 

PROVISIONAL   REMEDIES   IN   JUSTICES*    COURTS. 

Article      I.    Arrest  and  Bail,  §§861-865. 
II.    Attachment,  §§866-869. 
III.     Claim  and  Delivery  of  Personal  Property,  §870. 


ARTICLE  I. 

ARREST  AND   BAIL. 

§  8B1.     Order  of  arrest  and  arrest  of  defendant. 

S  S62.     Affidavit  and  undertaking  for  order  of  arrest. 

5  863.     A  defendant  arrested  must  be  taken   before   the  Justice 

immediately. 
f  864.     The   officer  must   ^ive  notice   to   the  plaintiff   of  arrest 
§  S65.     The  officer  must  detain  the  defendant. 


§  861.  ORDER  OP  ARREST  AND  ARREST  OF  DE- 
PENDANT.  An  order  to  arrest  the  defendant  may  be  in- 
dorsed on  a  summons  issued  by  the  justice,  and  the  defend- 
ant may  be  arrested  thereon  by  the  sheriff  or  constable,  at 
the  time  of  serving  the  summons,  and  brought  before  the 
justice,  and  there  detained  until  duly  discharged,  in  the 
following  cases: 

1.  In  an  action  for  the  recovery  of  money  or  damages 
on  a  cause  of  action  arising  upon  contract,  express  or  im- 
plied, when  the  defendant  is  about  to  depart  from  the  state, 
with  intent  to  defraud  his  creditors; 

2.  In  an  action  for  a  fine  or  penalty,  or  for  money  or 
property  embezzled  or  fraudulently  misapplied,  or  converted 
to  his  own  use  by  one  who  received  it  in  a  fiduciary 
capacity; 
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3.  When  the  defendant  has  been  guilty  of  a  fraud  in  con- 
tracting the  debt  or  incurring  the  obligation  for  which  the 
action  is  brought; 

4.  When  the  defendant  has  removed,  concealed,  or  dis- 
posed of  his  property,  or  is  about  to  do  so,  with  intent  to 
defraud  his  creditors. 

But  no  female  can  be  arrested  in  any  action. 

HUtoryt  Enacted  March  11,  1872,  founded  on  §  544  Practice 
Act. 

§862.  AFFIDAVIT  AND  UNDERTAKING  FOR  OR- 
DER OF  ARREST.  Before  an  order  for  an  arrest  can  be 
made,  the  party  applying  must  prove  to  the  satisfaction  of 
the  justice  by  the  affidavit  of  himself,  or  some  other  per- 
son, the  facts  upon  which  the  application  is  founded.  The 
plaintiff  must  also  execute  and  deliver  to  the  justice  a  writ- 
ten undertaking  in  the  sum  of  three  hundred  dollars,  with 
sufficient  sureties,  to  the  effect  that  the  plaintiff  will  pay  all 
costs  that  mAy  be  adjudged  to  the  defendant,  and  all  dam- 
ages which  he  may  sustain  by  reason  of  the  arrest,  if  the 
same  be  wrongful,  or  without  sufficient  cause,  not  exceeding 
the  sum  specified  in  the  undertaking. 

History  I  Enacted  March  11,  1872.  re-enactment  of  9  545 
Practice  Act;  amended  March  24,  1874,  Code  Amdts.  1873-4, 
p.  334. 


§863.  A  DEFENDANT  ARRESTED  MUST  BE  TAK- 
EN  BEFORE  THE  JUSTICE  IMMEDIATELY.  The  de- 
fendant immediately  upon  being  arrested,  must  be  taken 
to  the  office  of  the  justice  who  made  the  order,  and  if  he 
is  absent  or  unable  to  try  the  action,  or  if  it  appears  to 
him  by  the  affidavit  of  defendant  that  he  is  a  material  wit- 
ness in  the  action,  the  officer  must  immediately  take  the 
defendant  before  another  justice  of  the  township  or  city,  if 
there  is  another,  and  if  not,  then  before  the  justice  of  an 
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adjoining  township,  who  must  take  jurisdiction  of  the  action, 
and  proceed  thereon,  as  if  the  summons  had  been  issued  and 
the  order  of  arrest  made  by  him. 

HlMtoryi  Enacted  March  11,  1872,  re-enactment  of  §  546 
Practice  Act. 

§  864.  THE  OFFICER  MUST  GIVE  NOTICE  TO  THE 
PLAINTIFF  OF  ARREST.  The  officer  making  the  arrest 
must  immediately  give  notice  thereof  to  the  plaintiff,  or 
his  attorney  or  agent,  and  indorse  on  the  summons,  and  sub- 
scribe a  certificate,  stating  the  time  of  serving  the  same, 
the  time  of  the  arrest,  and  of  his  giving  notice  to  the  plain- 
tiff. 

Hfaitrrrt  Enacted  March  11,  1872,  re-enactment  of  §  547 
Practice  Act. 

§  865.  THE  OFFICER  MUST  DETAIN  THE  DEFEND- 
ANT. The  officer  making  the  arrest  must  keep  the  defend- 
ant in  custody  until  he  is  discharged  by  order  of  the  justice. 

Hlstoryt  Enacted  March  11,  1872,  re-enactment  of  §  548 
Practice  Act. 
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ARTICLE  II. 

ATTACHMENT. 

{  866.     Writ  of  attachment  shall  Issue  upon  affidavit. 
9  867.     Undertaking  on  attachment  must  be  required. 
9  868.     Writ  of  attachment,  to  whom  directed. 
9  869.     Certain  provisions  apply  to  all  attachments  In  Justices' 
courts. 

§  866.  WRIT  OF  ATTACHMENT  SHALL  ISSUE  UP- 
ON  AFFIDAVIT.  A  writ  to  attach  the  property  of  the 
defendant  must  be  issued  by  the  justice  at  the  time  of,  or 
after  issuing  summons  in  actions  in  which  the  sum  claimed 
exclusive  of  interest  exceeds  ten  dollars,  on  receiving  an 
affidavit  by  or  on  behalf  of  the  plaintiff,  showing  the  same 
facts  as  are  required  to  be  shown  by  the  affidavit  specified 
in  section  five  hundred  and  thirty-eight. 

HlBtoryt  Enacted  March  11,  1872,  founded  on  99  551,  552 
Practice  Act;  amended  by  Code  Commission,  Act  March  8, 
1901.  Stats,  and  Amdts.  1900-1,  p.  169,  act  held  unconstitutional, 
see  history,  Kerr's  Cyc.  C.  C.  9  4;  amended  March  22,  1907, 
Stats,  and  Amdts.  1907,  p.  880,  Kerr's  Stats,  and  Amdts.  1906-7, 
p.  467;  March  20.  1911.  Stats,  and  Amdts.  1911,  p.  399. 

§867.  UNDERTAKING  ON  ATTACHMENT  MUST 
BE  REQUIRED.  Before  issuing  the  writ,  the  justice  must 
require  a  written  undertaking  on  the  part  of  the  plaintiff, 
with  two  or  more  sufficient  sureties,  in  a  sum  not  less  than 
fifty  nor  more  than  three  hundred  dollars,  to  the  effect  that 
if  the  defendant  recovers  judgment,  the  plaintiff  will  pay 
all  costs  that  may  be  awarded  to  the  defendant,  and  all 
damages  which  he  may  sustain  by  reason  of  the  attachment, 
not  exceeding  the  sum  specified  in  the  undertaking. 

At  any  time  after  the  issuing  of  the  attachment,  but  not 

later  than  five  days  after  notice  of  its  levy,  the  defendant 
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may  cxcept*to  the  sufficiency  of  the  sureties.  If  he  fails  to 
do  so,  he  is  deemed  to  have  waived  all  objections  to  them. 
When  excepted  to  they  must  justify  in  the  manner  and 
within  the  time  provided  in  section  five  hundred  and*  thirty- 
nine,  otherwise  the  justice  must  order  the  writ  of  attach- 
ment vacated. 

HLitoryt  Enacted  March  11,  1872,  re-enactment  with  addi- 
tions of  8  553  Practice  Act  as  amended  1868  (Stats.  1858,  p.  132) 
and  1860;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1.  p.  -169,  act  held  unconstitutional,  see 
history,  Kerr's  Cyc.  C.  C.  5  4;  amended  March  22,  1907,  Stats, 
and  Amdts.  1907,  p.  880,  Kerr's  Stats,  and  Amdts.  1906-7.  p.  468. 

§868.  WRIT  OF  ATTACHMENT,  TO  WHOM  DI- 
RECTED.  The  writ  may  be  directed  to  the  sheriff  or  any 
constable  of  the  county  in  which  such  justice  court  is  sit- 
uate, and  must  require  him  to  attach  and  safely  keep  all 
the  property  of  the  defendant  within  his  county,  not  exempt 
from  execution,  or  so  much  thereof  as  may  be  sufficient 
to  satisfy  the  plaintiff's  demand,  the  amount  of  which  must 
be  stated  in  conformity  with  the  complaint,  unless  the  de- 
fendant give  him  security,  by  the  undertaking  of  two  sufh- 
cient  sureties,  in  an  amount  sufficient  to  satisfy  such  de- 
mand, besidcc  costs;  in  which  case,  to  take  such  under- 
taking. 

[Served  out  of  county.]  Several  writs  may  be  issued  at 
the  same  time  to  the  sheriffs  or  constables  of  different  coun- 
ties; provided,  that  where  a  writ  of  attachment  issued  by 
a  justice  of  the  peace  is  to  be  served  out  of  the  county  in 
which  it  was  issued,  the  writ  of  attachment  shall  have 
attached  to  ic  a  certificate  under  seal,  by  the  county  clerk 
of  such  county,  to  the  effect  that  the  person  issuing  the 
same  was  an  acting  justice  of  the  peace  of  said  county,  at 
the  date  of  the  writ. 

Hlstoryi  Enacted  March  11,  1872,  re-enactment  of  S  554. 
Practice  Act;  amended  March  18,  1905.  Stats,  and  Amdts.  1905. 
p.  208;  April  22,  1916,  Stats,  and  Amdts.  1915,  p.  112.  In  effect 
August  8,  1915. 
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§  869.  CERTAIN  PROVISIONS  APPLY  TO  ALL  AT- 
TACHMENTS  IN  JUSTICES'  COURTS.  The  sections  of 
this  code  from  section  five  hundred  and  forty-one  to  section 
five  hundred  and  fifty-nine,  both  inclusive,  are  applicable 
to  attachments  issued  in  justices'  courts,  the  word  "con- 
stable" being  substituted  for  the  word  "sheriff,"  whenever 
the  writ  is  directed  to  a  constable,  and  the  word  ''justice' 
being  substituted  for  the  word  "judge." 

HlNtoryi  Enacted  March  11,  1S72,  re-enactment  of  S  555 
Practice  Act. 
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ARTICLE  III. 

CLAIM   AND    DELIVERY   OF   PERSONAL   PROPERTY. 
8  870.     How    claim    ajid    delivery  "enforced. 

§870.    HOW   CLAIM   AND   DELIVERY   ENFORCED. 

In  an  action  to  recover  possession  of  personal  property,  the 
plaintiff  may,  at  the  time  of  issuing  summons  or  at  any  time 
thereafter  before  answer,  claim  the  delivery  of  such  prop- 
erty to  him;  and  the  sections  of  this  code  from  section  five 
hundred  and  ten  to  section  five  hundred  and  twenty-one, 
both  inclusive,  are  applicable  to  such  claim  when  made  in 
justices'  courts,  the  powers  therein  given  and  duties  im- 
posed on  sheriffs  being  extended  to  constables,  and  the 
word  "justice"  substituted  for  "judge.' 
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CHAPTER  V. 

JUDGMENT    BY    DEFAULT    IN   JUSTICES*    COURTS. 

5  S71.     Judgment  when  defendant  fails  to  appear. 
§  S72.     Judgment  against  defendant  on  demurrer. 


§871.  JUDGMENT  WHEN  DEFENDANT  FAILS  TO 
APPEAR.  If  the  defendant  fail  to  appear,  and  to  answer 
or  demur  within  the  time  specified  in  the  summons,  then, 
upon  proof  of  service  of  summons,  the  following  proceed- 
ings must  be  had: 

L  If  the  action  is  based  upon  a  contract,  and  is  for  the 
recovery  of  money,  or  damages  only,  the  court  must  render 
judgment  in  favor  of  plaintiff  for  the  sum  specified  in  the 
summons. 
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2.  In  all  other  actions  the  court  must  hear  the  evidence 
offered  by  the  plaintiff,  and  must  render  judgment  in  his 
favor  for  such  sum  (not  exceeding  the  amount  stated  in  the 
summons)  as  appears  by  such  evidence  fo  be  just. 

^HUtoryi  Enacted  March  11,  1872;  amended  April  3,  1876. 
Code  Amdts.  1875-6,  p.  100;  March  16,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  113. 

§  872.  JUDGMENT  AGAINST  DEFENDANT  ON  DE- 
MURRER. In  the  following  cases  the  same  proceeding's 
must  be  had,  and  judgment  must  be  rendered  in  like  man- 
ner, as  if  the  defendant  had  failed  to  appear  and  answer  or 
demur : 

1.  If  the  complaint  has  been  amended,  and  the  defendant 
fails  to  answer  it  as  amended,  within  the  time  allowed  by  the 
court; 

2.  If  the  demurrer  to  the  complaint  is  overruled,  and  the 
defendant  fails  to  answer  at  once; 

3.  If  the  demurrer  to  the  answer  is  sustained,  and  the  de- 
fendant fails  to  amend  the  answer  within  the  time  allowed 
by  the  court. 

HlBtoryt     Enacted  March  11.  1872. 
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CHAPTER  VI. 

TIME    OF   TRIAL   AND    POSTPONEMENTS    IN    JUSTICES' 

COURTS. 

S  873.     Time  when  trial  must  be  commenced. 
S  874.     When  court  may,  of  its  own  motion,  postpone   trial. 
S  875.     Postponement  by  consent. 
9  876.     Postponement  upon  application  of  a  party. 
S  877.     No  continuance   for  more   than   ten  days   to  be   granted, 
unless  upon  fiUngr  of  undertaking. 


§  873.    TIME  WHEN  TRIAL  MUST  BE  COMMENCED. 

Unless  postponed,  as  provided  in  this  chapter,  or  unless 
transferred  to  another  court,  the  trial  of  the  action  must 
commence  at  the  expiration  of  one  hour  from  the  time 
specified  in  the  notice  mentioned  in  section  eight  hundred 
and  fifty,  and  the  trial  must  be  continued,  without  adjourn- 
ment for  more  than  twenty-four  hours  at  any  one  time, 
until  all  the  issues  therein  are  disposed  of. 

HiMtoryt  Enacted  March  11,  1872;  amended  April  3,  1876, 
Code  Amdts.   1875-6,  p.   100. 

§  874.  WHEN  COURT  MAY,  OF  ITS  OWN  MOTION, 
POSTPONE  TRIAL.  The  court  may,  of  its  own  motion, 
postpone  the  trial: 

1.  For  not  exceeding  one  day,  if,  at  the  time  fixed  by  law 
or  by  an  order  of  the  court  for  the  trial,  the  court  is  en- 
gaged in  the  trial  of  another  action; 

2.  For  not  exceeding  two  days,  if,  by  an  amendment  of 
the  pleadings,  or  the  allowance  of  time  to  make  such  amend- 
ment or  to  plead,  a  postponement  is  rendered  necessary; 

3.  For  not  exceeding  three  days,  if  the  trial  is  upon  issues 
of  fact,  and  a  jury  has  been  demanded. 

Hlstoryi    Enacted  March  11»  1S72. 

423 


§§875,876         CODE  OF  civil  procedure.     [Pt.II,Tit.Xl. 

§875.  POSTPONEMENT  BY  CONSENT.  The  court 
may,  by  consent  of  the  parties,  given  in  writing  or  in  open 
court,  postpone  the  trial  to  a  time  agreed  upon  by  the 
parties. 

HUtoryi     Enacted  March  11,  1872. 


§876.  POSTPONEMENT  UPON  APPLICATION  OF 
A  PARTY.  The  trial  may  be  postponed  upon  the  applica- 
tion of  either  party,  for  a  period  not  exceeding  four  months: 

1.  The  party  making  the  application  must  prove,  by  his 
own  oath  or  otherwise,  that  he  cannot,  for  want  of  material 
testimony,  which  he  expects  to  procure,  safely  proceed  to 
trial,  and  must  show  in  what  respect  the  testimony  expected 
is  material,  and  that  he  has  used  due  diligence  to  procure  it, 
and  has  been  unable  to  do  so; 

2.  If  the  application  is  on  the  part  of  the  plaintiff,  and  the 
defendant  is  under  arrest,  a  postponement  for  more  than 
threes  hours  discharges  the  defendant  from  custody,  but  the 
action  may  proceed,  notwithstanding,  and  the  defendant  is 
subject  to  arrest  on  execution,  in  the  same  manner  as  if  he 
had  not  been  discharged; 

3.  If  the  application  is  on  the  part  of  a  defendant  under 
arrest,  before  it  can  be  granted  he  must  execute  an  under- 
taking, with  two  or  more  sufficient  sureties,  to  be  approved 
by,  and  in  a  sum  to  be  fixed  by,  the  justice,  to  the  effect 
that  he  will  render  himself  amenable  to  the  process  of  the 
court  during  the  pendency  of  the  action,  and  to  such  as  may 
be  issued  to  enforce  the  judgment  therein;  or  that  the  sure- 
ties will  pay  to  the  plaintiff  the  amount  of  any  judgment 
which  he  may  recover  in  the  action,  not  exceeding  the 
amount  specified  in  the  undertaking.  On  filing  the  under- 
taking specified  in  this  subdivision,  the  justice  musi  order 
the  defendant  to  be  discharged  from  custody; 

4.  The  party  making  the  application  must,  if  required  by 
the  adverse  party,  consent  that  the  testimony  of  any  witness 
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of  such  adverse  party,  who  is  in  attendance,  may  be  then 
taken  by  deposition  before  the  justice,  and  that  the  testi- 
mony so  taken  may  be  read  on  the  trial,  with  the  same 
effect,  and  subject  to  the  same  objections,  as  if  the  witness 
was  produced;  but  the  court  may  require  the  party  making 
the  application  to  state,  upon  affidavit,  the  evidence  which 
he  expects  to  obtain;  and  if  the  adverse  party  thereupon 
admit  that  such  evidence  would  be  given,  and  that  it  be 
considered  as  actually  given* on  the  trial,  or  offered  and 
overruled  as  improper,  the  trial  must  not  be  postponed. 

HlHtoryi     Enacted  March  11,  1872. 

§877.  NO  CONTINUANCE  FOR  MORE  THAN  TEN 
DAYS  TO  BE  GRANTED,  UNLESS  UPON  FILING  OF 
UNDERTAKING.  No  adjournment  must,  unless  by  con- 
sent, be  granted  for  a  period  longer  than  ten  days,  upon  the 
application  of  either  party,  except  upon  condition  that  such 
party  file  an  undertaking,  in  an  amount  fixed  by  the  justice, 
with  two  sureties,  to  be  approved  by  the  justice,  to  the 
effect  that  they  will  pay  to  the  opposite  party  the  amount 
of  any  judgment  which  may  be  recovered  against  the  party 
applying,  not  exceeding  the  sum  specified  in  the  undertaking. 

HIstoiTi  Enacted  March  11,  1872,  re-enactment  of  9  585 
Practice  Act. 
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CHAPTER  VII. 

TRIALS  IN  JUSTICES'  COURTS. 

5  878.  Issue  defined,  and  the  different  kinds. 

9  879.  Issue  of  law,  how  raised. 

§  880.  Issue  of  fact,  how  raised. 

8  881.  Issue   of   law,   now  tried. 

9  882.  Issue  of  fact,  how  tried." 
S  883.  Jury,  how  waived. 

§  884.  Either  party  failing^  to  appear,  trial  may  proceed  at  re- 
quest of  other  party. 

S  885.     Challenges  to  Jurors.  . 

9  886.     Manner  of  pleading  a  written   instrument. 

9  887.  If  a  copy  of  an  instrument  be  filed,  the  signatures  will 
be  deemed  admitted;   unless  denied   under  oath. 

§878.  ISSUE  DEFINED,  AND  THE  DIFFERENT 
KINDS.  Issues  arise  upon  the  pleadings  when  a  fact  or 
conclusion  of  law  is  maintained  by  the  one  party  and  is 
controverted  by  the  other.     They  are  of  two  kinds: 

1.  Of  law;  and, 

2.  Of  fact. 

HlBtoryi     Enacted  March  11,  1872. 

§879.  ISSUE  OF  LAW,  HOW  RAISED.  An  issue  of 
law  arises  upon  a  demurrer  to  the  complaint  or  answer,  or 
to  some  part  thereof. 

History:     Enacted  March  11,  1872. 

§880.  ISSUE  OF  FACT,  HOW  RAISED.  An  issue  of 
fact  arises: 

1.  Upon  a  material  allegation  in  the  complaint  controverted 
by  the  answer;  and, 

2.  Upon  new  matter  in  the  answer,  except  an  issue  of  law 
is  joined  thereon. 

Hliitoryt     Enacted  March  11,  1872. 
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ch.VII.]  TKIAI^JURY— CHALLENGES.  §§  881-885 

§  881.    ISSUE  OF  LAW,  HOW  TRIED.    An  issue  of  law 
must  be  tried  by  the  court. 

History t     Enacted  March  11,  1872. 


§882.  ISSUE  OF  FACT,  HOW  TRIED.  An  issue  of 
fact  must  be  tried  by  a  jury,  unless  a  jury  is  waived,  in 
which  case  it  must  be  tried  by  the  court. 

Htatoiyi  Enacted  March  11,^  1872,  founded  on  9  593  Practice 
Act. 

§883.    JURY,  HOW  WAIVED.    A  jury  may  be  waived: 

1.  By  consent  of  parties,  entered  in  the  docket; 

2.  By  a  failure  of  either  party  to  demand  a  jury  before  the 
commencement  of  the  trial  of  an  issue  of  fact; 

3.  By  the  failure  of  either  party  to  appear  at  the  time  fixed 
for  the  trial  of  an  issue  of  fact. 

History t  Enacted  March  11.  1872,  founded  on  8  587  Practice 
Act. 


§884.  EITHER  PARTY  FAILING  TO  APPEAR, 
TRIAL  MAY  PROCEED  AT  REQUEST  OF  OTHER 
PARTY.  If  either  party  fails  to  appear  at  the  time  fixed  for 
trial,  the  trial  may  proceed  at  the  request  of  the  adverse 
party. 

History t     Enacted  March  11,  1872. 

§  885.  CHALLENGES  TO  JURORS.  The  challenges  are 
either  peremptory  or  for  cause.  Each  party  is  entitled  to 
three  peremptory  challenges.  Either  party  may  challenge 
for  cause  on  any  grounds  set  forth  in  section  six  hundred 
and  two.     Challenges  for  cause  must  be  tried  by  the  justice. 

fUntwryt  Knacted  March  11,  1872,  substantial  re-enactment 
of   9  590  Practice  Act. 
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§886.  MANNER  OF  PLEADING  A  WRITTEN  IN- 
STRUMENT. When  the  cause  of  action  or  counterclaim 
arises  upon  an  account  or  instrument  for  the  payment  of 
money  only,  the  court,  at  any  time  before  the  trial,  may,  by 
an  ordpr  under  his  hand,  require  the  original  to  be  exhibited 
to  the  inspection  of,  and  a  copy  to  be  furnished  to,  the  ad- 
verse party,  at  such  time  as  may  be  fixed  in  the  order;  or, 
if  such  order  is  not  obeyed,  the  account  or  instrument  can- 
not be  given  in  evidence. 

IIlKtory:  F^nacted  March  11,  1872,  substantial  re-enactment 
of   S  576   Practice  Act. 

§887.  IF  COPY  OF  AN  INSTRUMENT  BE  FILED, 
THE  SIGNATURE  WILL  BE  DEEMED  ADMITTED, 
UNLESS  DENIED  UNDER  OATH.  If  the  complaint  of 
the  plaintiff,  or  the  answer  of  the  defendant,  contains  a  copy 
or  consists  of  the  original  of  the  written  obligation  upon 
which'  the  action  is  brought  or  the  defense  founded,  the 

Genuineness  and  due  execution  of  such  instrument  are 
deemed  admitted,  unless  the  answer  denying  the  same  is 
verified,  or  unless  the  plaintiff,  within  two  days  after  the 
service  on  him  of  such  answer,  files  with  the  justice  an 
affidavit  denying  the  same,  and  serves  a  copy  thereof  on  the 
defendant. 

Hlntoryi  Enacted  March  11,  1872,  re-enactment  of  {  577 
Practice  Act  as  amended  1854  (Stats.  1854,  p.  84);  amended  by 
Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.  169,  act  held  unconstitutional,  see  history,  Kerr's  Cyc.  C.  C 
8  4;  amended  March  22.  1907,  Stats,  and  Amdts.  1907.  p.  880, 
Kerr's  Stats,  and  Amdts.   1906-7,  p.  468. 
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CHAPTER  VIII. 

JUDGMENTS    (OTHER    THAN    BY    DEFAULT)    IN    JUSTICES* 

COURTS. 

m 

9  8S9.     Judgrment   by  confession. 

i  S90.     Judgment  of  dismissal  entered  without  prejudice,  when. 

9  891.     Judgment    upon   verdict. 

§  892.  Judgment  after  trial  by  the  court.  [Entry  of  Judgment 
in   thirty   days.] 

9  893.  Judgment  when  the  defendant  is  subject  to  arrest.  [No- 
tice.] 

9  894.  If  the  sum  found  due  exceeds  the  Jurisdiction  of  the 
Justice,   the  excess   may   be   remitted. 

9  895.     Offer  to  compromise  before  trial. 

S  896.     Costs   must   be   included   in   the   Judgment. 

9  897.     Abstract    of    Judgment. 

S  898.  Abstract  may  be  filed  and  docketed  in  county  clerk's 
office. 

9  899.     Effect  of  docketing. 

9  900.  Judgment  not  a  Hen  unless  abstract  is  recorded  in  the 
recorder's   office. 

I 
§889.    JUDGMENT  BY  CONFESSION.    Judgments  up- 
on confession  may  be  entered  up  in  any  justices'  court  speci- 
fied in  the  confession. 

Htjit«rri      Enacted    March    11>    1872,    re-enactment    of    §  536 
Practice  Act. 


§890.  JUDGMENT  OF  DISMISSAL  ENTERED 
WITHOUT  PREJUDICE,  WHEN.  Judgment  that  the  ac- 
tion be  dismissed,  without  prejudice  to  a  new  action,  may 
be  entered  with  costs,  in  the  following  cases: 

1.  When  the  plaintiff  voluntarily  dismisses  the  action  be- 
fore it  is  finally  submitted;  or  fails  to  prosecute  the  action 
to  judgment  with  reasonable  diligence;  provided  a  counter- 
claim has  not  been  made,  or  affirmative  relief  sought  by  the 
cross-complaint  or  answer  of  the  defendant;  if  a  provisional 
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remedy  has  been  allowed,  the  undertaking  must  thereupon 
be  delivered  by  the  justice  of  the  peace  to  the  defendant 
who  may  have  his  action  thereon; 

2.  When  he  fails  to  appear  at  the  time  specified  in  the 
summons,  or  at  the  time  to  which  the  action  has  been  post- 
poned, or  within  one  hour  thereafter; 

3.  When,  after  a  demurrer  to  the  complaint  has  been  sus- 
tained, the  plaintiff  fails  to  amend  it  within  the  time  allowed 
by  the  court; 

4.  When  the  action  is  brought  in  the  wrong  county,  or 
township,  or  city. 

HlMtorT-t  Enacted  March  11«  1872,  re-enactment  of  9  591 
Practice  Act  with  addition  of  last  paragraph:  amended  March 
3,   1905,   Stats,  and  Amdts.   1905,  p.   44. 


§  891.  JUDGMENT  UPON  VERDICT.  When  a  trial  by 
jury  has  been  had,  judgment  must  be  entered  by  the  justice, 
at  once,  in  conformity  with  the  verdict. 

History  I     Enacted  March  11,  1872. 

§  892.  JUDGMENT  ON  TRIAL  BY  COURT.  [ENTRY 
OF  JUDGMENT  IN  THIRTY  DAYS.]  When  the  trial  is 
by  the  court,  judgment  must  be  entered  within  thirty  days 
after  the  submission,  and  no  justice  of  the  peace  who  is  paid 
a  salary,  shall  draw  or  receive  any  monthly  salary  unless  he 
shall  make  and  subscribe  an  affidavit  before  an  officer  en- 
titled to  administer  oaths,  that  no  cause  in  his  court  remains 
pending  and  undecided,  that  has  been  submitted  for  decision 
for  a  period  of  thirty  days. 

History t  Enacted  March  11,  1872;  amended  by  Code  Com- 
mission. Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  170, 
act  held  unconstitutional,  see  history,  Kerr's  Cyc.  C.  C.  jB  4; 
amended  March  22.  1907,  Stats,  and  Amdts.  1907,  p.  881,  Kerr's 
Stats,  and  Amdts.  1906-7.  p.  468;  April  23.  1913.  Stats,  and  Amdts. 
1913.  p.  77.     lA  effect  April  10.  1913. 
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ch.VIII.]  JUDGMENT— NOTICE,  WHEN.  §§893,894 

§893.  JUDGMENT  WHEN  THE  DEFENDANT  IS 
SUBJECT  TO  ARREST.  [NOTICE.]  The  judgment  of  a 
justice  of  the  peace  must  be  entered  substantially  in  the 
form  required  in  section  six  hundred  and  sixty-seven,  and 
where  the  defendant  is  subject  to  arrest  and  imprisonment 
thereon  the  fact  must  be  stated  in  the  judgment.  No  judg- 
ment shall  have  effect  for  any  purpose  until  so  entered. 
Notice  of  the  rendition  of  judgment  must  be  given  to  the 
parties  to  the  action  in  writing  signed  by  the  justice.  Where 
any  of  the  parties  are  represented  by  an  attorney,  notice 
shall  be  given  to  the  attorney.  Said  notice  shall  be  served 
by  mail  or  personally,  and  shall  be  substantially  in  the  form 
of  the  abstract  of  judgment  required  in  section  eight  hun- 
dred and  ninety-seven  of  this  code.  When  served  by  mail 
the  justice  of  the  peace  shall  deposit  copies  thereof  in  a 
sealed  envelope  in  the  post  office  not  later  than  five  days 
after  the  rendition  of  the  judgment,  addressed  to  each  of 
the  persons  on  whom  notice  is  to  be  served  at  their  place 
of  residence,  or  place  of  business  if  on  an  attorney,  and  the 
postage  prepaid  thereon.  When  served  personally  said  no- 
tice shall  be  served  within  five  days  after  the  rendition  of 
the  judgment.  Entry  of  the  date  of  mailing  shall  be  made 
by  the  justice  in  his  docket. 

HlatoiTi  Enacted  March  11.  1872.  re-enactment  of  {  597. 
Practice  Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p. 
3^34;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  170.  act  held  unconstitutional,  see  history,  S  5,  C.  C 
P.;  amended  March  22,  1907,  Stats,  and  Amdts.  1907,  p.  881, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  468;  June  11,  1915.  Stats, 
and  Amdts.   1915,  p.   1441.     In  effect  August  10.   1915. 

§894.  IF  THE  SUM  FOUND  DUE  EXCEEDS  THE 
JURISDICTION  OF  THE  JUSTICE,  THE  EXCESS 
MAY  BE  REMITTED.  When  the  amount  found  due  to 
either  party  exceeds  the  sum  for  which  the  justice  is  author- 
ized to  enter  judgment,  such  party  may  remit  the  excess, 
and  judgment  may  be  rendered  for  the  residue. 
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HUtcryt      Enacted    March    11,    1872,    re-enactment    of     §  593 
Practice  Act. 


§  895.    OFFER  TO  COMPROMISE  BEFORE  TRIAL. 

If  the  defendant,  at  any  time  before  the  trial,  offers,  in  writ- 
ing, to  allow  judgment  to  be  taken  against  him  for  a  specified 
sum,  the  plaintiff  may  immediately  have  judgment  therefor, 
with  the  costs  then  accrued;  but  if  he  does  not  accept  such 
offer  before  the  trial,  and  fails  to  recover  in  the  action  a 
sum  in  excess  of  the  offer,  he  cannot  recover  costs  incurred 
after  the  offer,  but  costs  must  be  adjudged  against  him,  and. 
if  he  recovers,  be  deducted  from  his  recovery.  The  offer 
and  failure  to  accept  it  cannot  be  given  in  evidence  nor  affect 
the  recovery,  otherwise  than  as  to  costs. 

HlMtoryi  Enacted  March  11,  1872,  re-enactment  of  §  596 
Practice  Act;  amended  March  2,  1878,  Code  Amdts.  1877-8,  p. 
103;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  170,  act  held  unconstitutional,  see  history,  Kerr's  Cyc. 
C.  C.  S  4;  amended  March  22,  1907.  Stats,  and  Amdts.  1907.  p. 
881,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  468. 

§  896.  COSTS  MUST  BE  INCLUDED  IN  THE  JUDG- 
MENT. The  justice  must  tax  and  include  in  the  judgment 
the  costs  allowed  by  law  to  the  prevailing  party. 

Ulmtoryi  Enacted  March  11,  1872,  founded  on  9  598  Practice 
Act. 


§897.  ABSTRACT  OF  JUDGMENT.  The  justice,  on 
the  demand  of  a  party  in  whose  favor  judgment  is  rendered, 
must  give  him  an  abstract  of  the  judgment  in  substantially 
the  following  form  (filling  blanks  according  to  the  facts): 

State  of  California,   county,  (or  city  and  county). 

,  plaintiflF,  v ,  defendant.     In  justices'  court, 

before   justice  of  the  peace,  township  (or 

city,  or  city  and  county),   ,   19..    (inserting  date  of 

abstract).    Judgment  entered  for  plaintiff  (or  defendant),  for 
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$ ,  on  the day  of I  certify  that  the  fore- 
going is  a  correct  abstract  of  a  judgment  rendered  in  said 

action  in  my  court, ,  or  (as  the  case  may  be)  in  the 

court   of    justice   of  the  peace,  as  appears   by  his 

docket,   now   in    my  possession,  as   his   successor   in   ofHce. 
,  Justice  of  the  Peace. 

History  I     Enacted   March   11.    1872;   amended   March   26,    1880, 
Code  Amdts.   1880   (C.  C.  P.  pt.),  p.  19. 

§  898.  ABSTRACT  MAY  BE  FILED  AND  DOCKETED 
IN  COUNTY  CLERK'S  OFFICE.  The  abstract  may  be 
•filed  in  the  office  of  the  county  clerk  of  the  county  in  which 
the  judgment  was  rendered,  and  the  judgment  docketed  in 
the  judgment  docket  of  the  superior  court  thereof.  The 
time  of  the  receipt  of  the  abstract  by  the  clerk  must  be 
noted  by  him  thereon,  and  entered  in  the  docket. 

Hlstorri  Enacted  March  11,  1872;  amended  March  26,  1880, 
Code  Amdts.  1880   (C.  C.  P.  pt.),  p.  20. 

§899.  EFFECT  OF  DOCKETING.  From  the  time  of 
docketing  in  the  county  clerk's  office,  execution  may  be  is- 
sued thereon  by  the  county  clerk  to  the  sheriflF  of  any  county 
in  the  State,  other  than*  the  county  in  which  the  judgment 
was  rendered,  in  the  same  manner  and  with  like  effect  as  if 
issued  on  a  judgment  of  the  superior  court. 

Hlstorrt  Bnacted  March  11,  1872;  amended  March  26,  1880, 
Code  Amdts.  1880   (C.  C.  P.  pt),  p.  20. 

§  900.  JUDGMENT  NO  LIEN  UNLESS  ABSTRACT  IS 
RECORDED  IN  RECORDER'S  OFFICE.  A  judgment 
rendered  in  a  justice's  court  creates  no  lien  upon  any  lands 
of  the  defendant,  unless  such  an  abstract  is  filed  in  the  office 
of  the  recorder  of  the  county  in  which  the  lands  are  situated. 
When  so  filed,  and  from  the  time  of  filing,  the  judgment  be- 
comes a   lien   upon   all   the   real   property  of  the   judgment 
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debtor,  not  exempt  from  execution,  in  such  county,  owned 
by  him  at  the  time,  or  which  he  may  afterwards,  and  before 
the  lien  expires,  acquire.  The  lien  continues  for  two  years, 
unless  the  judgment  be  previously  satisfied. 

At  any  time  before  the  expiration  of  two  years  from  the 
time  of  filing  such  abstract  of  judgment,  and  while  the  judg- 
nient  is  yet  in  force  or  unsatisfied,  a  successive  abstract  of 
such  judgment  may  be  likewise  filed,  and  it  shall  have  the 
effect  of  continuing  such  lien  for  a  further  period  of  two 
years  from  the  time  of  filing  the  subsequent  abstract  of 
judgment;  provided,  however,  that  no  such  lien  shall  continue 
or  be  in  force  after  five  years  from  the  time  of  the  rendition 
of  such  judgment. 

Htetory:  Enacted  March  11,  1872;  amended  April  16,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  114;  March  20,  1911,  Stats, 
and  Amdts.  1911,  p.  398. 
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CHAPTER  IX. 

EXECUTIONS    FROM    JUSTICES*    COURTS. 

9  901.     Execution  may  issue  at  any  time  i^tthln   Ave   years. 

9  901a.  Stay  of  execution  of  Judgrment. 

§  902.     Execution,  contents  of. 

I  903.     Renewal  of  execution. 

9  904.     Duty  of  officer  receivlngr  execution. 

9  905.     Proceedings  supplementary  to  execution. 

§901.  EXECUTION  MAY  ISSUE  AT  ANY  TIME 
WITHIN  FIVE  YEARS.  Execution  for  the  enforcement  of 
a  judgment  of  a  justice's  court  may  be  issued  by  the  justice 
who  entered  the  judgment,  or  his  successor  in  office,  on  the 
application  of  the  party  entitled  thereto,  at  any  time  within 
five  years  from  the  entry  of  judgment. 

■ 

Hliitoryi  Enacted  March  11,  1872,  re-enactment,  with  addi- 
tions, of  §  600  Practice  Act. 

§  901a.    STAY  OF  EXECUTION  OF  JUDGMENT.    The 

court,  or  any  justice  thereof,  may  stay  the  execution  of  any 
judgment,  including  any  judgment  in  a  case  of  forcible  entry 
or   unlawful  detainer,  for  a  period  not  exceeding  ten  days. 

Htetoryi  Enacted  June  14,  1906,  Stats,  and  Amdts.  1906,  p. 
35.     In.  effect  immediately. 

§902.  EXECUTION,  CONTENTS  OF.  The  execution 
must  be  directed  to  the  sheriff  or  to  a  constable  of  the  coun- 
ty, and  must  be  subscribed  by  the  justice  and  bear  date  the 
day  of  its  delivery  to  the  officer.  It  must  intelligibly  refer 
to  the  judgement,  by  stating  the  names  of  the  parties,  and  the 
name  of  the  justice  before  whom,  and  of  the  county  and  the 
township  or  city  where,  and  the  time  when  it  was  rendered; 
the  amount  of  judgment,  if  it  be  for  money;  and,  if  less  than 
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the  whole  is  due,  the  true  amount  due  thereon.  It  must 
contain,  in  like  cases,  similar  directions  to  the  sheriff  or 
constable,  as  are  required  by  the  provisions  of  title  nine,  part 
two,  of  this  code,  in  an  execution  to  the  sheriff. 

Hlwtoryi      Enacted    March     11,     1872,    re-enactment    of     S  601 
Practice  Act. 


§903.  RENEWAL  OF  EXECUTION.  An  execution 
may,  at  the  request  of  the  judgment  creditor,  be  renewed 
before  the  expiration  of  the  time  fixed  for  its  return,  by  the 
word  "renewed,"  written  thereon,  with  the  date  thereof,  and 
subscribed  by  the  justice.  Such  renewal  has  the  effect  of  an 
original  issue,  and  may  be  repeated  as  often  as  necessary. 
If  an  execution  is  returned  unsatisfied,  another  may  be  after- 
ward issued. 

HUtoryi     Enacted  March  11,  1S72. 


§904.  DUTY  OF  OFFICER  RECEIVING  EXECU- 
TION. The  sheriff  or  constable  to  whom  the  execution  is 
directed  must  execute  the  same  in  the  same  manner  as  the 
sheriff  is  required  by  the  provisions  of  title  nine,  part  two, 
of  this  code,  to  proceed  upon  executions  directed  to  him;  and 
the  constable,  when  the  execution  is  directed  to  him,  is 
vested  for  that  purpose  with  all  the  powers  of  the  sheriff. 

HlMtoryi  Enacted  March  11.  1872,  founded  on  §  602  Practice 
Act  as  amended  1854    (Stats.   1S54,  p.   $4). 

§905.  PROCEEDINGS  SUPPLEMENTARY  TO  EX- 
ECUTION. The  sections  of  this  code,  from  seven  hundred 
and  fourteen  to  seven  hundred  and  twenty-one.  both  inclu- 
sive, are  applicable  to  justices'  courts,  the  word  "constable" 
being  substituted,  to  that  end,  for  the  word  "sheriff"  when- 
ever the  writ  is  directed  to  a  constable,  and  the  word  "justice 
for  "judge. 
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If  the   judgment  debtor   does  not   reside  in   the  county 

wherein  the  judgment  was  entered,  an  abstract  of  the  judg- 
ment, in  the  form  prescribed  by  section  eight  hundred  and 
ninety-seven,  may  be  filed  in  the  office  of  the  justice  of  any 
town,  township,  or  city  wherein  the  defendant  resides,  and 
such  justice  may  issue  execution  on  such  judgment,  and  may 
take  and  exercise  such  jurisdiction  in  proceedings  supple- 
mental to  execution,  as  if  such  judgment  were  originally  en- 
tered in  his  court. 

Hlstoryi  Enacted  March  11,  1872;  amenaed  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1.  p.  170, 
act  held  unconstitutional,  see  history,  Kerr's  Cyc.  C.  C.  5  4; 
amended  March  22,  190?',  Stats,  and  Amdts.  1907.  p.  881,  Kerr's 
Stats,  and  Amdts.   1906-7,  p.   469. 
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CHAPTEk  X. 

CONTEMPTS  IN  JUSTICES'  COURTS. 

S  906.     Contempts,  a  Justice  may  punish  for. 

§  907.     Proceediners  for  contempts.     [When  committed   in  pres* 

ence  of  court.] 
S  908.     Same.     [When  not  committed  In  presence  of  court.] 
§  909.     Punishments  for  contempts. 
§  910.     The  conviction  must  be  entered  in  the  docket. 

§  906.    CONTEMPTS,  A  JUSTICE  MAY  PUNISH  FOR. 

A  justice  may  punish  as  for  contempt,  persons  guilty  of  the 
following  acts,  and  no  other: 

1.  Disorderly,  contemptuous,  or  insolent  behavior  toward 
the  justice  while  holding  court,  tending  to  interrupt  the  due 
course  of  a  trial  or  other  judicial  proceeding; 

2.  A  breach  of  the  peace,  boisterous  conduct,  or  violent 
disturbance  in  the  presence  of  the  justice,  or  in  the  imme* 
diate  vicinity  of  the  court  held  by  him,  tending  to  interrupt 
the  due  course  of  a  trial  or  other  judicial  proceeding; 

3.  Disobedience  or  resistance  to  the  execution  of  a  lawful 
order  or  process,  made  or  issued  by  him; 

4.  Disobedience  to  a  subpoena  duly  served,  or  refusing  to 
be  sworn  or  to  answer  as  a  witness; 

5.  Rescuing  any  person  or  property  in  the  custody  of  an 
officer  by  virtue  of  an  order  or  process  of  the  court  held  by 
him; 

6.  [Other  grounds  for  punishment.]  Any  of  the  acts  speci- 
fied in  subdivisions  four,  eight,  or  eleven,  of  section  twelve 
hundred  and  nine. 

HlHtory:  Enacted  March  11,  1S72:  re-enactment  of  9  616 
Practice  Act:  amended  by  Code  Commission,  Act  March  8.  1901, 
Stats,  and  Amdts.  1900-1,  p.  170,  act  held  unconstitutional,  see 
history,  Kerr's  Cyc.  C.  C.  S  4;  amended  March  22,  1907,  Stats, 
and  Amdts.  1907,  p.  881,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  469. 
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§907.  PROCEEDINGS  FOR  CONTEMPTS.  [WHEN 
COMMITTED  IN  PRESENCE  OF  COURT.]  When  a  con- 
tempt is  committed  in  the  immediate  view  and  presence  of 
the  justice,  it  may  be  punished  summarily;  to  that  end  an 
order  must  be  made  reciting  the  facts  as  they  occurred,  and 
adjudging  that  the  person  proceeded  against  is  thereby  guilty 
of  contempt,  and  that  he  be  punished  as  therein  prescribed. 

Hlstoryi  Enacted  March  11,  1872,  re-enactment  of  first  por- 
tion  of   9  617   Practice  Act. 

§  908.  SAME.  [WHEN  NOT  COMMITTED  IN  PRES- 
ENCE OF  COURT.]  When  the  contempt  is  not  committed 
in  the  immediate  view  and  presence  of  the  justice,  a  warrant 
of  arrest  may  be  issued  by  such  justice,  on  which  the  person 
so  guilty  may  be  arrested  and  brought  before  the  justice 
immediately,  when  an  opportunity  to  be  heard  in  his  de- 
fense or  excuse  must  be  given.  The  justice  may,  thereupon,- 
discharge  him,  or  may  convict  him  of  the  offense. 

Hlntoryi  Enacted  March  11,  1872,  re-enactment  of  last  por- 
tion  of   §  617   Practice  Act. 

§  909.  PUNISHMENTS  FOR  CONTEMPTS.  A  justice 
may  punish  for  contempts,  by  fine  or  imprisonment,  or  both; 
such  fine  not  to  exceed,  in  any  case,  one  hundred  dollars, 
and  such  imprisonment  one  day. 

History t     Enacted  March  11,  1872. 

§910.  THE  CONVICTION  MUST  BE  ENTERED  IN 
THE  DOCKET.  The  conviction,  specifying  particularly  the 
'oflFense  and  the  judgment  thereon,  must  be  entered  by  the 
justice  in  his  docket. 

HIatorys  Enacted  March  11,  1872.  re-enactment  of  §618 
Practice  Act. 
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CHAPTER  XI. 

DOCKETS    OF    JUSTICES. 

5  911.     Docket,  what  to  contain. 

8  912.     Entries  therein  prima  facie  evidence  of  the  fact. 
§  913.     An  Index  to  the  docket  must  be  kept. 

§  914.     Dockets   must   be   delivered    by   Justice    to   his   successor 
or  to  county  clerk. 

9  915.     Proceedingrs   when    ottice    becomes   vacant   and    before    a 

successor  is  appointed. 

6  916.     A    justice    may    issue    execution    or    other   process    upon 

the  docket  of  his  predecessor. 
5  917.     Successor  of  a  justice,  who  shall  be  deemed. 
S  918.     Judgre  to  designate  succeeding  Justice,   when. 


§911.  DOCKET,  WHAT  TO  CONTAIN.  Every  justice 
must  keep  a  book,  denominated  a  "docket,"  in  which  he  must 
enter: 

1.  The  title  of  every  action  or  proceeding. 

2.  The  object  of  the  action  or  proceeding;  and  if  a  sum  of 
money  be  claimed,  the  amount  thereof. 

3.  The  date  of  the  summons,  and  the  time  of  its  return; 
and  if  an  order  to. arrest  the  defendant  be  made,  or  a  writ  ot 
attachment  be  issued,  a  statement  of  the  fact. 

4.  The  time  when  the  parties,  or  either  of  them,  appear,  or 
their  non-appearance,  if  default  be  made;  a  minute  of  the 
pleadings  and  motions;  if  in  writing,  referring  to  them;  if 
not  in  writing,  a  concise  statement  of  the  material  parts  of 
the  pleading. 

5.  Every  adjournment,  stating  on  whose  application  and, 
to  what  time. 

6.  The  demand  for  a  trial  by  jury,  when  the  same  is  made, 
and  by  whom  made,  the  order  for  the  jury,  and  the  time  ap- 
pointed for  the  return  of  the  jury  and  for  the  trial. 

7.  The  names  of  the  jurors  who  appear  and  are  sworn,  and 
the  names  of  all  witnesses  sworn,  and  at  whose  request. 
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8.  The  verdict  of  the  jury,  and  when  received;  if  the  jury 
disagree  and  are  discharged,  the  fact  of  such  disagreement 
and  discharge. 

9.  The  judgment  of  the  court,  specifying  the  costs  included 
and  the  time  wlien  rendered. 

10.  The  issuing  of  the  execution,  when  issued  and  to  whom; 
the  renewals  thereof,  if  any,  and  when  made,  and  a  statement 
of  any  money  paid  to  the  justice,  when  and  by  whom. 

11.  The  receipt  of  a  notice  of  appeal,  if  any  be  given,  and 
of  the  appeal  bond,  if  any  be  filed. 

Tlimtoryt  Enacted  March  11,  1872,  re-enactment  of  §  60t 
Practice  Act  as  amended  1855  (Stats.  1855,  p.  196);  amended 
March   24.  1874,  Code  Amdts.  1873-4.  p.  334. 


§912.  ENTRIES  THEREIN  PRIMA  FACIE  EVI- 
DENCE OF  THfe  FACT.  The  several  particulars  of  the 
last  section  specified  must  be  entered  under  the  title  of  the 
action  to  which  they  relate,  and  (unless  otherwise  in  this  title 
provided)  at  the  time  when  they  occur.  Such  entries  in  a  jus- 
tice's docket,  or  a  transcript  thereof,  certified  by  the  justice, 
or  his  successor  in  office,  are  prima  facie  evidence  of  the  facts 
so  stated. 

Hliiior>'t  Enacted  March  11,  1872.  re-enactment  of  §  605 
Practice  Act;  amended  March  26,  1880,  Code  Amdts.  1880  (C.  C. 
P.  pt.),  p.  20. 


§913.  AN  INDEX  TO  THE  DOCKET  MUST  BE 
KEPT.  A  justice  must  keep  an  alphabetical  index  to  his 
docket,  in  which  must  be  entered  the  names  of  the  parties  to 
each  judgment,  with  a  reference  to  the  page  of  entry.  The 
names  of  the  plaintiffs  must  be  entered  in  the  index,  in  the 
alphabetical  order  of  the  first  letter  of  the  family  name. 

Hlntoryi  Enacted  March  11.  1872.  re-enactment  of  S  606 
Practice  Act. 
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§914.    DOCKETS  MUST  BE    DELIVERED    BY    JUS- 
TICE TO  HIS  SUCCESSOR  OR  TO  COUNTY  CLERK. 

Every  justice  of  the  peace,  upon  the  expiration  of  his  term 
of  office,  must  deposit  with  his  successor  his  official  dockets 
and  all  papers  filed  in  his  office,  as  well  his  own  as  those 
of  his  predecessors,  or  any  other  which  may  be  in  his  cus- 
tody to  be  kept  as  public  records. 

Historyi     Enacted  March   11,  1872,  re-enactment  of  first  halt 
of  S  607  Practice  Act. 


§915.  PROCEEDINGS  WHEN  OFFICE  BECOMES 
VACANT  AND  BEFORE  A  SUCCESSOR  IS  AP- 
POINTED.  If  the  office  of  a  justice  become  vacant  by  his 
death  or  removal  from  the  township  or  city,  or  otherwise, 
before  his  successor  is  elected  and  qualified,  the  docket  and 
papers  in  possession  of  such  justice  must  be  deposited  in  the 
office  of  some  other  justice  in  the  township,  to  be  by  him 
delivered  to  the  successor  of  such  justice.  If  there  is  no 
other  justice  in  the  township,  then  the  docket  and  papers  of 
such  justice  must  be  deposited  in  the  office  of  the  county 
clerk  of  the  county,  to  be  by  him  delivered  to  the  successor 
in  office  of  the  justice. 

Hbitom  Enacted  March  11,  1872,  re-enactment  with  addi- 
tions of  the  last  half  of  §  607  Practice  Act 


§916.  A  JUSTICE  MAY  ISSUE  EXECUTION  OR 
OTHER  PROCESS  UPON  THE  DOCKET  OF  HIS  PRE- 
DECESSOR. Any  justice  with  whom  the  docket  of  his  pre- 
decessor, or  of  any  other  justice,  is  deposited,  has  and  may 
exercise  over  all  actions  and  proceedings  entered  in  such 
docket,  the  same  jurisdiction  as  if  originally  commenced  be- 
fore him. 

In  case  of  the  creation  of  a  new  county,  or  the  change  of 
the  boundary  between  two  counties,  any  justice  into  whose 
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hands  the  docket  of  a  justice  formerly  acting  as  such  within 
the  same  territory  may  come,  is,  for  the  purposes  of  this  sec- 
tion, considered  the  successor  of  such  former  justice. 

HIatoryt  Enacted  March  11,  1872,  re-enactment  o£  9  608 
Practice  Act  as   amended   1855    (Stats.   1855,  p.   803). 

§  917.  SUCCESSOR  OP  A  JUSTICE,  WHO  SHALL  BE 
DEEMED.  The  justice  elected  to  fill  a  vacancy  is  the  suc- 
cessor of  the  justice  whose  office  became  vacant  before  the 
expiration  of  a  full  term.  When  a  full  term  expires,  the  sam** 
or  another  person  elected  to  take  office  in  the  same  township 
or  city,  from  that  time  is  the  successor. 

Hliitorri  Enacted  March  11,  1872,  re-enactment  of  S  609 
Practice  Act. 

§918.  JUDGE  TO  DESIGNATE  SUCCEEDING  JUS- 
TICEy  WHEN.  When  two  or  more  justices  are  equally  en- 
titled, under  the  last  section,  to  be  deemed  the  successors  in 
office  of  the  justice,  a  judge  of  the  superior  court  must,  by 
a  certificate  subscribed  by  him  and  filed  in  the  office  of  the 
county  clerk,  designate  which  justice  is  the  successor  of  a 
justice  going  out  of  office,  or  whose  office  has  become  vacant. 

HIatonri  Enacted  March  11.  1872,  re-enactment  of  §  610 
Practice  Act;  amended  March  26.  1880,  Code  Amdts.  18S0  (C.  C. 
P.  pt.),  p.  20. 
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CHAPTER  XII. 

GENERAL    PROVISIONS    RELATING    TO    JUSTICES'    COURTS. 

§  919.  Justices  may  Issue  subpoenas  and  final  process  to  any 
part  of  the  county. 

I  920.  Blanks  must  be  filled  in  all  papers  issued  by  a  Justice, 
except  subpoenas. 

§  921.  Justices  to  receive  all  moneys  collected  and  pay  same 
to  parties. 

§  922.  In  case  of  disability  of  Justice,  another  justice  may  at- 
tend on  his  behalf. 

§  923.     Justices   may   require  security    for  costs. 

§  924.     "Who   entitled  to  costs. 

§  925.     What   provisions   of   code    applicable   to  justices'   courts. 

§  926.     Deposit  of  money  in  lieu  of  undertaking. 

§919.  JUSTICES  MAY  ISSUE  SUBPCENAS  AND 
FINAL  PROCESS  TO  ANY  PART  OF  THE  COUNTY. 

Justices  of  the  peace  may  issue  subpoenas  in  any  action  or 
proceeding  in  the  courts  held  by  them,  and  final  process  on 
any  judgment  recovered  therein,  to  any  part  of  the  county. 

Hlator>'t  Enacted  March  11,  1872,  re-enactment  of  §  619 
Practice  Act. 

§  920.  BLANKS  MUST  BE  FILLED  IN  ALL  PAPERS 
ISSUED    BY   A   JUSTICE,  EXCEPT  SUBPOENAS.    The 

summons,  execution,  and  every  other  paper  made  or  issued 
by  a  justice,  except  a  subpoena,  must  be  issued  without  a 
blank  left  to  be  filled  by  another,  otherwise  it  is  void. 

HlMtoryt  Enacted  March  11,  1872,  re-enactment  of  9  611 
Practice  Act. 

§  921.  JUSTICES  TO  RECEIVE  ALL  MONEYS  COL- 
LECTED  AND  PAY  SAME  TO  PARTIES.  Justices  of  the 
peace  must  receive  from  the  sheriff  or  constables  of  their 
county,  all  moneys  collected  on  any  process  or  order  issued 
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from  their  courts  respectively,  and  must  pay  the  same,  and 
all  moneys  paid  to  them  in  their  official  capacity,  over  to  the 
parties  entitled  or  authorized  to  receive  them,  without  delay. 

Hlntom  Enacted  March  11.  1872,  re-enactment  of  §  633 
Practice  Act;  amended  March  26,  1880,  Code  Amdts.  1880  (C.  C. 
P.  pt.).  p.  20. 

§  922.  IN  CASE  OF  DISABILITY  OF  JUSTICE, .  AN- 
OTHER  JUSTICE  MAY   ATTEND   ON   HIS   BEHALF. 

In  case  of  the  sickness  or  other  disability  or  necessary  ab- 
sence of  a  justice,  another  justice  of  the  same  county  may, 
at  his  request,  attend  in  his  behalf,  and  thereupon  is  vested 
with  the  power  and  may  perform  all  the  duties  and  issue  all 
the  papers  or  process  of  the  absent  justice.  In  case  of  a  trial 
the  proper  entry  of  the  proceedings  before  the  attending  jus- 
tice, subscribed  by  him,  must  be  made  in  the  docket  of  the 
justice  before  whom  the  summons  was  returnable.  If  the 
case  is  adjourned,  the  justice  before  whom  the  summons  was 
returned  may  resume  jurisdiction. 

Hlstor?-:  Enacted  March  11,  1872,  re-enactment  of  9  612 
Practice  Act;  amended  March  13,  1909,  Stats,  and  Amdtst  1909, 
p.  328. 

§923.  JUSTICES  MAY  REQUIRE  SECURITY  FOR 
COSTS.  Justices  may  in  all  cases  require  a  deposit  of  money 
or  an  undertaking,  as  security  for  costs  of  court,  before  issu- 
ing a  summons. 

HIatoryt  Enacted  March  11.  1872,  re-enactment  of  §  6C4 
Practice  Act. 

§924.  WHO  ENTITLED  TO  COSTS.  The  prevailing 
party  in  the  justices'  courts  is  entitled  to  costs  of  the  action, 
and  also  of  any  proceedings  taken  by  him  in  aid  of  an  execu- 
tion, issued  upon  any  judgment  recovered  therein. 

In  actions  for  the  recovery  of  wages  for  labor  performed, 
the  court  shall  add,  as  part  of  the  costs,  in  any  judgment  re- 
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covered  by  the  plaintiff,    an    attorney's    fee    not     exceeding 
twenty  per  cent  of  the  amount  recovered. 

History  I  Enacted  March  11,  1872,  re-enactment  of  §  631 
Practice  Act  as  amended  18^54  (Stats.  1854,  p.  84)  and  1866  (Stats. 
1856,  p.  260);  amended  March  24,  1874,  Code  Amdts.  1878-4»  p. 
335;  amended  February  28,  1907,  Stats,  and  Amdts.  1907,  p.  69. 
Kerr's  Stats,  and  Amdts.  1906-7.  p.  469. 

§  925.  WHAT  PROVISIONS  OF  CODE  APPLICABLK 
TO  JUSTICES*  COURTS.  Justices'  courts  being  courts  of 
peculiar  and  limited  jurisdiction,  only  those  provisions  of  this 
code  which  are,  in  their  nature,  applicable  to  the  organization, 
powers,  and  course  of  proceedings  in  justices*  courts,  or 
which  have  been  made  applicable  by  special  provisions  in 
this  title,  are  applicable  to  justices'  courts  and  the  proceed- 
ings therein. 

Hlstoryi  Enacted  March  11,  1872,  founded  on  S  603  Practice 
Act  as  amended  1864   (Stats.  1864,  p.  84). 

§  926.  DEPOSIT  OF  MONEY  IN  LIEU  OF  UNDER- 
TAKING. In  all  civil  cases  arising  in  justices'  courts,  where 
in  an  undertaking  is  required  as  prescribed  in  this  code,  the 
plaintiff  or  defendant  may  deposit  with  said  justice  a  sum  of 
money  in  United  States  gold  coin  equal  to  the  amount  re- 
quired by  the  said  undertaking,  which  said  sum  of  money 
shall  be  taken  as  security  in  place  of  said  undertaking. 

Hlatoryt  Enacted  February  26,  1878,  Code  Amdts.  1877-8. 
p.    103. 
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TITLE  XII. 

PROCEEDINGS  IN  CIVIL.  ACTIONS   IN   POLICE   COURTS. 

8  929.     How  commenced. 

S  930.     Summons  must  issue  on  filing  complaint. 

9  931.     Defendant  may  plead  orally  or  in  writing. 

9  932.     Trial  by  jury,  when  defendant  is  entitled  to. 

i  933.     Proceedings  to  be  conducted  as  in  justices'  courts. 

§929.  HOW  COMMENCED.  Civil  actions  in  police 
courts  are  commenced  by  filing  a  complaint,  setting  forth 
the  violation  of  the  ordinance  complained  of,  with  such  par- 
ticulars of  time,  place,  and  manner  of  violation  as  to  enable 
the  defendant  to  understand  distinctly  the  character  of  the 
violation  complained  of,  and  to  answer  the  complaint.  The 
ordinance  may  be  referred  to  by  its  title.  The  complaint 
must  be  verified  by  the  oath  of  the  party  complaining,  or  of 
his  attorney  or  agent 

Hlatoryt  Enacted  March  11,  1872,  re«enactment  of  S  636 
Practice  Act. 


§930.  SUMMONS  MUST  ISSUE  ON  FILING  COM- 
PLAINT. Immediately  after  filing  the  complaint,  a  sum- 
mons must  be  issued,  directed  to  the  defendant,  and  return- 
able either  immediately  or  at  any  time  designated  therein,  not 
exceeding  four  days  from  the  date  of  its  issuing. 

HlntofTt  Enacted  March  11,  1872,  re-enactment  of  §  637 
Practice  Act, 


§93L  DEFENDANT  MAY  PLEAD  ORALLY  OR  IN 
WRITING.  On  the  return  of  the  summons,  the  defendant 
may  answer  the  complaint.    The  answer  may  be  oral  or  in 
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writing,  and  immediately  thereafter  the  case  must  be  tried, 
unless,  for  good  cause  shown,  an  adjournment  is  granted. 

Hlntoryt  Enacted  March  11,  1872,  re-enactment  of  §638 
Practice  Act. 

§  932.  TRIAL  BY  JURY,  WHEN  DEFENDANT  IS  EN- 
TITLED TO.  In  all  actions  for  violation  of  an  ordinance, 
where  the  fine,  forfeiture,  or  penalty  imposed  by  the  ordi- 
nance is  less  than  fifty  dollars,  the  trial  must  be  by  the  court. 
In  actions  where  the  fine,  forfeiture,  or  penalty  imposed  by 
the  ordinance  is  over  fifty  dollars,  the  defendant  is  entitled 
to  a  trial  by  jury. 

History  I  Enacted  March  11,  1872,  re-enactment  of  S  639 
Practice  Act. 

§933.  PROCEEDINGS  TO  BE  CONDUCTED  AS  IN 
JUSTICES'  COURTS.  All  proceedings  in  civil  actions  in  po- 
lice courts  must,  except  as  in  this  title  otherwise  provided, 
be  conducted  in  the  same  manner  as  civil  actions  in  justices' 
courts. 

History t      Enacted    March    11,    1S72,    re-enactment    of    9  641 
Practice  Act. 
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TITLE  XIII. 

OF  APPEALS  IN  CIVIL  ACTIONS. 

Chapter       I.     Appeals  in  General,  §§936-959. 

II.    Appeals  to  Supreme  Court,  §§963-966. 
III.     Appeals  to  Superior  Courts,  §§974-981. 


CHAPTER  I. 

APPEALS  IN  GENERAL. 

9  936.     Judgment  and  orders   may   be  reviewed. 

9  937.  Orders  made  out  of  court,  without  notice,  may  be  re- 
viewed by  the  Judge. 

9  938.     Party  aggrieved  may  appeal.     Names  of  parties. 

9  939.     Within  what  time  appeal  may  be  taken. 

9  940.     Appeal,  how  taken. 

9  941.     Undertaking  or  deposit  on  appeal. 

9  941a.  Alternative   method   of  appeal. 

9  941b.  Notice   of   appeal,   what   to  contain. 

9  941c.  Effect  of  appeal. 

9  942.     Undertaking  on  appeal  from  a  money  Judgment. 

9  943.     Appeal  from  a  Judgment  for  delivery  of  documents. 

9  944.  Appeal  from  a  Judgment  directing  the  execution  of  a 
conveyance,  etc. 

9  946.     Undertaking  on  appeal  concerning  real  property. 

9  946.     Release  of  property  under  levy,  on  appeal. 

9  947.     Undertaking  may  be  in  one  instrument  or  several. 

S  948.     Justification   of  sureties   on   undertaking  on  appeal. 

9  949.     Stay  of  proceedings  In  court  below;  exceptions. 

9  950.     What  papers  to  be  used  on  an  appeal  from  the  Judgment. 

9  9511  What  papers  used  on  appeals  from  oY-ders,  except  orders 
granting  or  refusing  new  trials. 

9  952.  What  papers  to  be  used  on  an  appeal  from  an  order 
granting  or  refusing  a  new  trial. 

9  953.     Copies  and   undertakings,   how  certified. 

9  953a.  Preparation  of  papers  on  appeal,  notice  to  the  county 
clerk. 

9  953b.  Undertaking  to  pay  cost  of  transcript. 
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§  953c.  Clerk  to  transmit  the  prepared  record  on  appeal. 

9  954.     When  an  appeal  may  be  dismissed.     When  not. 

8  955.     Effect  of  dismissal. 

§  956.     What  may  be  reviewed  on  appeal  from  Judsrment. 

§  957.     Remedial  powers  of  an   appellate  court. 

S  958.     On  Juderment  on  appeal,  remittitur  must  be  certified   to 

the  clerk  of  the  court  below. 
§  959.     Provisions  of  this  chapter  not  applicable  to  appeals   to 

superior  courts. 


§936.  JUDGMENT  AND  ORDERS  MAY  BE  RE- 
VIEWED.  A  judgment  or  order,  in  a  civil  action,  except 
when  expressly  made  final  by  this  code,  may  be  reviewed  as 
prescribed  in  this  title,  and  not  otherwise. 

Htotoryt  Enacted  March  11,  1872,  re-enactment  of  8  333  of 
Practice  Act  as  amended  1854,  Stats.  1864,  p.  84. 


§  937.  ORDERS  MADE  OUT  OF  COURT,  WITHOUT 
NOTICE,  MAY  BE  REVIEWED  BY  THE  JUDGE.  An 

order  made  out  of  court,  without  notice  to  the  adverse  party, 
may  be  vacated  or  modified,  without  notice,  by  the  judge  who 
made  it;  or  may  be  vacated  or  modified  on  notice,  in  the 
manner  in  which  other  motions  are  made. 

HUtoryt  Enacted  March  11,  1872.  re-enactment  of  S  334 
Practice  Act;  amended  by  Code  Commission,  Act  March  8,  1901. 
Stats,  and  Amdts.  1900-1,  p.  171,  act  held  unconstitutional,  see 
history,   S  5  ante. 


§  938.    PARTY  AGGRIEVED  MAY  APPEAL.    NAMES 

OF  PARTIES.  Any  party  aggrieved  may  appeal  in  the  cases 
prescribed  in  this  title.  The  party  appealing  is  known  as  the 
appellant,  and  the  adverse  party  as  the  respondent. 

Hlntoryi  Enacted  March  11,  1872,  re-enactment  of  {335 
Practice  Act;  amended  by  Code  Commiftsion,  Act  March  8,  1901. 
Stats,  and  Amdts.  1900-1,  p.  171,  act  held  unconstitutional,  see 
history,   9  5  ante. 
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§939.  WITHIN  WHAT  TIME  APPEAL  MAY  BE 
TAKEN.  An  appeal  may  be  taken  from  any  judgment  or 
order  of  a  superior  court  from  which  an  appeal  lies  under  any 
provision  of  this  code,  or  of  any  other  code,  or  under  any 
other  statute,  within  sixty  days  from  the  entry  of  said  judg- 
ment or  order.  No  appeal,  however,  shall  be  dismissed  on 
the  ground  that  it  was  taken  after  the  rendition  of  such  judg- 
ment or  order  and  before  formal  entry. 

[If  proceedings  for  new  trial  are  pending.]  If  proceedings 
on  motion  for  a  new  trial  are  pending,  the  time  for  appeal 
from  the  judgment  shall  not  expire  until  thirty  days  after 
entry  in  the  trial  court  of  the  order  determining  such  motion 
for  a  new  trial,  or  other  termination  in  the  trial  court  of  the 
proceedings  upon  such  motion. 

Hlatoryt  Enacted  March  11,  1872,  re-enactment  of  S  336, 
Practice  Act  as  amended  1859,  Stats,  and  Amdts.  1859,  p.  139; 
amended  April  12,  1880;  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  61; 
March  3,  1897,  Stats,  and  Amdts.  1897,  p.  55;  February  14,  189U, 
Stats,  and  Amdts.  1899,  p.  7;  by  Code  Commission,  Act  March 
8.  1901,  Stats,  and  Amdts.  1900-1,  p.  172,  act  held  unconstitu- 
tional, see  history,  {  5,  C.  C.  P.;  amended  February  28,  1907, 
Stats,  and  Amdts.  1907,  p.  60,  Kerr's  Stats,  and  Amdts.  1906-7, 
p.  469;  April  24,  1915,  Stats,  and  Amdts.  1915,  p.  205.  In  effect 
August  8,  1915. 


§  940.  APPEAL,  HOW  TAKEN.  An  appeal  is  taken  by 
filing  with  the  clerk  of  the  court  in  which  the  judgment  or 
order  appealed  from  is  entered,  a  notice  stating  the  appeal 
from  the  same,  or  some  specific  part  thereof,  and  serving  a 
similar  notice  on  the  adverse  party,  or  his  attorney.  The  or- 
der of  service  is  immaterial,  but  the  appeal  is  ineffectual  for 
any  purpose  unless  within  five  days  after  service  of  the  notice 
of  appeal,  an  undertaking  be  filed,  or  a  deposit  of  money  be 
made  with  the  clerk,  as  hereinafter  provided,  or  the  under- 
taking be  waived  by  the  adverse  party  in  writing. 

Hlstorrt  Bnacted  March  11,  1872;  amended  March  24,  1874. 
Code   Amdts.    1873-4,   p.    336;    by   Code   Commission,   Act   March 
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8,   1901,   Stats,   and  Amdts.   1900-1,  p.    173,  act   held  unconstitu- 
tional, see  history,  S  5  ante. 


§941.    UNDERTAKING  OR  DEPOSIT    ON   APPEAL. 

The  undertaking  on  appeal  must  be  in  writing,  and  must  be 
executed  on  the  part  of  the  appellant,  by  at  least  two  sureties, 
to  the  effect  that  the  appellant  will  pay  all  damages  and  costs 
which  may  be  awarded  against  him  on  the  appeal,  or  on  a 
dismissal  thereof,  not  exceeding  three  hundred  dollars;  or 
that  sum  must  be  deposited  with  the  clerk  with  whom  the 
judgment  or  order  was  entered,  to  abide  the  event  of  the 
appeal. 

Hlatoryi  Enacted  March  11,  1872,  founded  upon  S  348  Practice 
Act. 

§  941a.  ALTERNATIVE  METHOD  OF  APPEAL.  Ap- 
peals from  all  judgments,  orders  or  decrees  of  any  of  the 
superior  courts  of  this  state,  which  may  pursuant  to  law  be 
reviewed  by  the  supreme  court,  or  any  of  the  district  courts 
of  appeal  of  this  state,  may,  in  addition  to  the  other  modes 
prescribed  by  law,  be  taken  pursuant  to  the  provisions  of  the 
next  section. 

HlMtoryi  Enacted  March  20,  1907,  Stats,  and  Amdts.  1907,  p. 
753,  Kerr's  Stats,  and  Amdt.s.  1906-7,  p.  470. 


§  941b.    NOTICE  OF  APPEAL,  WHAT  TO  CONTAIN. 

Any  person  to  whom  the  right  of  appeal  from  any  judgment, 
order  or  decree  of  the  superior  courts  of  the  state  is  granted, 
may  appeal  therefrom  by  filing  with  the  clerk  of  the  court  in 
which  the  judgment,  order  or  decree  is  rendered,  a  notice  en- 
titled in  the  cause  in  which  said  judgment,  order  or  decree 
was  made,  which  said  notice  shall  state  that  the  person  giv- 
ing the  same  does  thereby  appeal  to  the  supreme  court  or  dis- 
trict court  of  appeal,  as  the  case  may  be,  from  the  judg- 
ment, order  or  decree,  or  some  specific  part  thereof;  and  the 
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said  notice  must  identify  the  said  judgment,  order  or  decree 
or  the  part  thereof  appealed  from,  with  reasonable  certainty. 

[Time  of  filing.]  This  notice  may  be  filed  at  any  time 
after  the  rendition  of  the  judgment,  order  or  decree,  but  the 
same  must  be  filed  within  sixty  days  after  entry  of  said  judg- 
ment, order  or  decree.  If  proceedings  on  motion  for  a  new 
trial  are  pending,  the  time  for  appeal  from  the  judgment  shall 
not  expire  until  thirty  days  after  entry  in  the  trial  court 
of  the  order  determining  such  motion  for  a  new  trial,  or  other 
termination  in  the  trial  court  of  the  proceedings  upon  such 
motion.  This  notice  need  not  be  served  upon  any  of  the 
parties  to  the  action  or  the  proceeding,  or  their  representa- 
tives or  attorneys,  but  when  filed  within  the  time  herein 
specified  it  shall,  without  further  action  on  the  part  of  the 
appellant,  transfer  the  cause  for  decision  and  determination 
to  the  higher  court. 

[In  case  of  death  attorney  may  appeal.]  In  the  event  of 
the  death  of  any  person  having  at  his  death  a  right  of  appeal 
the  attorney  of  record  representing  the  decedent  in  the  court 
in  which  the  judgment  was  rendered  may  appeal  therefrom 
at  any  time  before  the  appointment  of  an  executor  or  an  ad- 
ministrator of  the  estate  of  the  decedent. 

HlHtoryt  Enacted  March  20,  1907,  Stats,  and  Amdts.  1907,  p. 
753;  Kerr'8  Stats,  and  Amdts.  1906-7,  p.  470;  amended  April  24, 
1915,  Stats,  and  Amdts.   1915,  p.   204.     In  effect  August  8,   1915. 


§941c.  EFFECT  OF  APPEAL.  Appeals  perfected  pur- 
suant to  the  provisions  of  the  foregoing  section,  shall  have 
the  same  force  and  effect  as  appeals  taken  pursuant  to  the 
provisions  of  sections  nine  hundred  and  thirty-nine,  nine  hun- 
dred and  forty  and  nine  hundred  and  forty-one  of  this  code; 
provided,  however,  that  any  question  may  be  reviewed  there- 
in, which  question  could  be  reviewed  upon  an  appeal  taken 
pursuant  to  the  provisions  of  section  nine  hundred  and  thirty- 
nine  of  this  code,  and  within  sixty  days  of  the  rendition  of 
judgment 

453 


§942  CODE  OP  CIVIL  PROCEDURE.   [Pt.II.Tit.XIll. 

HiMtoryt      Enacted    March    20,    1907,    Stat8.    and   Amdts.    1907, 
p.   754,   Kerr's  Stats,   and  Amdts.    1906-7,  p.   471. 

§942.  UNDERTAKING  ON  APPEAL  FROM  A 
MONEY  JUDGMENT.  If  the  appeal  be  from  a  judgment 
or  order  directing  the  payment  of  money,  it  does  not  stay 
the  execution  of  the  judgment  or  order  unless  a  written  un- 
dertaking be  executed  on  the  part  of  the  appellant,  by  two  or 
more  sureties,  to  the  effect  that  they  are  bound  in  double  the 
amount  named  in  the  judgment  or  order;  that  if  the  judg- 
ment or  order  appealed  Jrom  or  any  part  thereof,  be  affirmed, 
or  the  appeal  be  dismissed,  the  appellant  will  pay  the  amount 
directed  to  be  paid  by  the  judgment  [or]  order,  or  the  part 
of  such  amount  as  to  which  the  judgment  or  order  is  af- 
firmed, if  affirmed  only  in  part,  and  all  damages  and  costs 
which  may  be  awarded  against  the  appellant  upon  the  ap- 
peal, and  that  if  the  appellant  does  not  make  such  payment 
within  thirty  days  after  the  filing  of  the  remittitur  from  the 
supreme  court  in  the  court  from  which  the  appeal  is  taken, 
judgment  may  be  entered  on  motion  of  the  respondent  in  his 
favor  against  the  sureties  for  such  amount,  together  with  the 
interest  that  may  be  due  thereon,  and  the  damages  and  costs 
which  may  be  awarded  against  the  appellant  upon  the  ap- 
peal. If  the  judgment  or  order  appealed  from  be  for  a 
greater  amount  than  two  thousand  dollars,  and  the  sureties 
do  not  state  in  their  affidavits  of  justification  accompanying 
the  undertaking  that  they  are  each  worth  the  sum  specified 
in  the  undertaking,  the  stipulation  may  be  that  the  judgment 
to  be  entered  against  the  sureties  shall  be  for  such  amounts 
only  as  in  their  affidavits  they  may  state  that  they  are  sev- 
erally worth,  and  judgment  may  be  entered  against  the  sure- 
ties by  the  court  from  which  the  appeal  is  taken,  pursuant 
to  the  stipulations  herein  designated.  When  the  judgment 
or  order  appealed  from  is  made  payable  in  a  specified  kind  of 
money  or  currency,  the  judgment  entered  against  the  sure- 
ties upon  the  undertaking  must  be  made  payable  in  the  same 
kind  of  money  or  currency. 
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HlAtoryi  Enacted  March  11,  1872.  substantial  re-enactment 
of  9  34^9  Practice  Act;  amended  March  24,  1874,  Code  Amdts. 
1873-4,  p.   336. 

§  943.  APPEAL  FROM  A  JUDGMENT  FOR  DELIV- 
ERY OF  DOCUMENTS.  If  the  judgment  or  order  appealed 
from  direct  the  assignment  or  delivery  of  documents  or  per- 
sonal property,  the  execution  of  the  judgment  or  order  can- 
not be  stayed  by  appeal,  unless  the  things  required  to  be  as- 
signed or  delivered  be  placed  in  the  custody  of  such  officer 
or  receiver  as  the  court  may  appoint,  or  unless  an  undertak- 
ing be  entet-ed  into  on  the  part  of  the  appellant,  with  at  least 
two  sureties,  and  in  such  amount  as  the  court,  or  a  judge 
thereof,  may  direct,  to  the  effect  that  the  appellant  will  obey 
the  order  of  the  appellate  court  upon  the  appeal.  If  the  judg- 
ment or  order  appealed  from  appoint  a  receiver,  the  execu- 
tion of  the  judgment  or  order  cannot  be  stayed  by  appeal, 
unless  a  written  undertaking  be  executed  on  the  part  of  the 
appellant,  with  two  or  more  sureties,  to  the  effect  that  if  such 
judgment  or  order  be  affirmed  or  the  appeal  dismissed,  the 
appellant  will  pay  all  damages  which  the  respondent  may  sus- 
tain by  reason  of  such  stay,  not  exceeding  an  amount  to  be 
fixed  by  the  judge  of  the  court  by  which  the  judgment  was 
rendered  or  order  made,  which  amount  must  be  specified  in 
the  undertaking.  If  the  judgment  or  order  appealed  from 
direct  the  sale  of  personal  property  upon  the  foreclosure  of 
a  mortgage  thereon,  the  execution  of  the  judgment  or  order 
cannot  be  stayed  on  appeal,  unless  an  undertaking  be  entered 
into  on  the  part  of  the  appellant,  with  at  least  two  sureties,  in 
such  amount  as  the  court,  or  the  judge  thereof,  may  direct, 
to  the  effect  that  the  appellant  will,  on  demand,  deliver  the 
mortgaged  property  to  the  proper  officer  if  the  judgment  be 
affirmed,  or  in  default  of  such  delivery  that  the  appellant  and 
sureties  will,  on  demand,  pay  to  the  proper  officer  the  full 
value  of  such  property  at  the  date  of  the  appeal. 

HUtoryi  Enacted  March  11.  1872,  re-enactment  of  S  35U 
Practice  Act;  amended  March  3,  1880,  Code  Amdts.  1880  (C.  C. 
P.  pt.),  p.  6;  March  3,  1897,  Stats,  and  Amdts.  1897,  p.  56. 
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§944.  APPEAL  FROM  A  JUDGMENT  DIRECTING 
THE  EXECUTION  OF  A  CONVEYANCE,  ETC.    If  the 

judgment  or  order  appealed  from,  direct  the  execution  of  a 
conveyance  or  other  instrument,  the  execution  of  the  judg- 
ment or  order  cannot  be  stayed  by  the  appeal  until  the  in- 
strument is  executed  and  deposited  with  the  clerk  with  whom 
the  judgment  or  order  is  entered,  to  abide  the  judgment  of 
the  appellate  court. 

Hlatoryt  Enacted  March  11,  1872,  re-enactment  of  $351 
Practice  Act. 

§945.  UNDERTAKING  ON  APPEAL  CONCERNING 
REAL  PROPERTY.  If  the  judgment  or  order  appealed 
from,  direct  the  sale  or  delivery  of  possession  of  real  prop- 
erty, the  execution  of  the  same  cannot  be  stayed,  unless  a 
written  undertaking  be  executed  on  the  part  of  the  appellant, 
with  two  or  more  sureties,  to  the  effect  that  during  the  pos- 
session of  such  property  by  the  appellant,  he  will  not  com- 
mit, or  suffer  to  be  committed,  any  waste  thereon,  and  that 
if  the  judgment  be  affirmed,  or  the  appeal  dismissed,  he  will 
pay  the  value  of  the  use  and  occupation  of  the  property  from 
the  time  of  the  appeal  until  the  delivery  of  possession  there- 
of, pursuant  to  the  judgment  or  ordef,  not  exceeding  the  sum 
to  be  fixed  by  the  judge  of  the  court  by  which  the  judgment 
was  rendered  or  order  made,  and  which  must  be  specified  in 
the  undertaking.  When  the  judgment  is  for  the  sale  of  mort- 
gaged premises,  and  the  payment  of  a  deficiency  arising  upon 
the  sale,  the  undertaking  must  also  provide  for  the  payment 
of  such  deficiency. 

HlMtoryi  Enacted  March  11,  1872,  re-enactment  of  §  352 
Practice  Act. 

§  946.  RELEASE  OF  PROPERTY  UNDER  LEVY,  ON 
APPEAL.  Whenever  an  appeal  is  perfected,  as  provided  in 
the  preceding  sections  of  this  chapter,  it  stays  all  further  pro- 
ceedings in  the  court  below  upon  the  judgment  or  order  ap- 
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pealed  from,  or  upon  the  matters  embraced  therein,  and  re- 
leases from  levy  property  which  has  been  levied  upon  undier 
execution  issued  upon   such  judgment; 

[Exception  to  sufficiency  of  sureties.]  provided,  however, 
said  property  shall  not  be  released  from  the  levy,  if  the  re- 
spondent excepts  to  the  sufficiency  of  the  sureties  within  five 
days  after  the  giving  of  the  undertaking  staying  execution 
until  such  sureties,  or  others,  justify  in  the  manner  prescribed 
by  law;  but  the  court  below  may  proceed  upon  any  other 
matter  embraced  in  the  action  and  not  aflFected  by  the  order 
appealed  from.  And  the  court  below  may  in  its  discretion, 
dispense  with  or  limit  the  security  required  by  this  chapter, 
when  the  appellant  is  an  executor,  administrator,  trustee,  or 
other  person  acting  in  another's  right. 

[Attachment  not  continued.]  An  appeal  does  not  continue 
in  force  an  attachment,  unless  an  undertaking  be  executed 
and  filed  on  the  part  of  the  appellant  by  at  least  two  sureties, 
in  double  the  amount  of  the  debt  claimed  by  him,  that  the 
appellant  will  pay  all  costs  and  damages  which  the  respond- 
ent may  sustain  by  reason  of  the  attachment,  in  case  the  or- 
der of  the  court  below  be  sustained;  and  unless,  within  five 
days  after  the  entry  of  the  order  appealed  from,  such  appeal 
be  perfected. 

Hlntoryt  Original  section  relating  to  stay  of  proceedings  on 
appeal,  enacted  March  11,  1872,  founded  upon  S  353  Practice 
Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  337;  May 
19,  1913,  Stats,  and  Amdts.  1913,  p.  216.  In  effect  August  lU, 
1913.  ^ 

§947.  UNDERTAKING  MAY  BE  IN  ONE  INSTRU- 
MENT OR  SEVERAL.  The  undertakings  prescribed  by 
sections  nine  hundred  and  forty-one,  nine  hundred  and  forty- 
two,  nine  hundred  and  forty-three,  and  nine  hundred  and 
forty-five,  may  be  in  one  instrument  or  several,  at  the  option 
of  the  appellant. 

Hlntoryt  Enacted  March  11,  1872,  substantial  re-enactment 
of  9  354  Practice  Act. 
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§948.  JUSTIFICATION  OF  SURETIES  ON  UNDER- 
TAKING ON  APPEAL.  The  adverse  party  may  except  to 
the  sufficiency  of  the  sureties  to  any  of  the  undertakingrs 
mentioned  in  sections  nine  hundred  and  forty-one,  nine  hun- 
dred and  forty-two,  nine  hundred  and  forty-three,  and  nine 
hundred  and  forty-five,  at  any  time  within  thirty  days  after 
notice  of  the  filing  of  such  undertaking;  and  unless  they  or 
other  sureties,  within  twenty  days  after  the  appellant  has 
been  served  with  notice  of  such  exception,  justify  before  a 
judge  of  the  court  below,  upon  five  days*  notice  to  the  re- 
spondent of  the  time  and  place  of  justification,  execution  of 
the  judgment,  order,  or  decree  appealed  from  is  no  longer 
stayed;  and  in  all  cases  where  an  undertaking  is  required  on 
appeal  by  the  provisions  of  this  title,  a  deposit  in  the  court 
below  of  the  amount  of  the  judgment  appealed  from,  and 
three  hundred  dollars  in  addition,  shall  be  equivalent  to  filing 
the  undertaking;  and  in  all  cases  the  undertaking  or  deposit 
may  be  waived  by  the  written  consent  of  the  respondent. 

~  Htotoryi  Enacted  March  11,  1872.  founded  upon  S  355  Prac- 
tice Act  as  amended  1854  (Stats.  1854,  p.  84);  amended  March 
24,  1874,  Code  Amdts.  1873-4,  p.  338;  March  9,  1880,  Code  Amdts. 
1880  (C.  C.  P.  pt.),  p.  6;  by  Code  Commission,  Act  March  8, 
1901,  Stats,  and  Amdts.  1900-1,  p.  173,  act  held  unconstitutional, 
see  history,  8  5  ante;  amended  March  18,  1905,  Stats,  and  Amdts. 
1905,  p.  155. 


§  949.  STAY  OF  PROCEEDINGS  IN  COURT  BELOW; 
EXCEPTIONS.  In  cases  not  provided  for  in  sections  nine 
hundred  and  forty-two,  nine  hundred  and  forty-three,  nine 
hundred  and  forty-four,  and  nine  hundred  and  forty-five,  the 
perfecting  of  an  appeal  by  giving  the  undertaking  or  making 
the  deposit  mentioned  in  section  nine  hundred  and  forty-one, 
stays  proceedings  in  the  court  below  upon  the  judgment  or 
order  appealed  from,  except  where  it  directs  the  sale  of  per- 
ishable property;  in  which  case  the  court  below  may  order 
the  property  to  be  sold  and  the  proceeds  thereof  to  be  de- 
posited, to  abide  the  judgment  of  the  appellate  court;  and 
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except,  also,  where  it  adjudges  the  defendant  guilty  of  usurp- 
ing,  or  intruding  into,  or  unlawfully  holding  a  public  office, 
civil  or  military,  within  this  state,  and  except,  also,  where 
the  order  grants,  or  refuses  to  grant,  a  change  of  the  place 
of  trial  of  an  action;  and  except  also  where  it  orders  a  cor- 
poration or  its  officers  or  agents,  or  any  of  them,  to  give  a 
person  adjudged  to  be  a  director,  stockholder  or  member  of 
such  corporation  a  reasonable  opportunity  to  inspect  or  take 
copies  of  such  books,  papers  or  documents  of  the  corporation 
as  the  court  finds  that  such  director,  stockholder  or  member 
is  entitled  by  law  to  inspect  or  copy. 

History s  Enacted  March  11,  1872,  substantial  re-enactment 
of  9  356  Practice  Act;  amended  February  16,  1874,  Code  Amdts. 
1873-4,  p.  408;  February  27,  1905,  Stats,  and  Amdts.  1905,  p.  22. 

§  950.  WHAT  PAPERS  TO  BE  USED  ON  APPEAL 
FROM  THE  JUDGMENT.  On  appeal  from  a  final  judg- 
ment, the  appellant  must  furnish  the  court  with  a  copy  of  the 
notice  of  appeal,  of  the  judgment  roll,  and  of  any  bill  of  ex- 
ceptions upon  which  the  appellant  relies. 

Htotoryt  Enacted  March  11.  1872,  founded  upon  §  346,  Prac- 
tice Act  as  amended  1854,  Stats.  1854,  p.  84;  amended  March 
24,  1874,  Code  Amdts.  1873-4,  p.  338;  by  Code  Commission,  Act 
March  8,  1901.  Stats,  and  Amdts.  1900-1,  p.  173,  act  held  un- 
constitutional, see  history,  §  5  C.  C.  P.;  amende  April  24,  1915. 
Stats,  and  Amdts.  1915,  p.  205.     In  effect  August  8,  1915. 

§951.  WHAT  PAPERS  TO  BE  USED  ON  APPEAL 
FROM  ORDERS,  EXCEPT  ORDERS  GRANTING  OR 
REFUSING  NEW  TRIALS.  On  appeal  from  a  judgment 
rendered  on  an  appeal,  or  from  an  order,  except  an  order 
granting  a  new  trial,  the  appellant  must  furnish  the  court 
with  a  copy  of  the  notice  of  appeal,  of  the  judgment  or  order 
appealed  from,  and  of  papers  used  on  the  hearing  in  the 
court  below. 

HUtoo'i  Enacted  March  11,  1872,  founded  upon  §  346,  Prac- 
tice Act,  as  amended  1854.  Stats.  1854,  p.  84;  amended  March 
24.  1874.  Code  Amdts.  1873-4,  p.  339;  April  24,  1916,  Stats,  and 
Amdts.  1915,  p.  205.     In  effect  Augrust  8,  1915. 
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§  952.  WHAT  PAPERS  TO  BE  USED  ON  AN  APPEAL 
FROM  AN  ORDER  GRANTING  OR  REFUSING  A  NEW 
TRIAL.  On  appeal  from  an  order  granting  a  new  trial  the 
appellant  must  furnish  the  court  with  a  copy  of  the  notice 
of  appeal,  of  the  order  appealed  from,  the  judgment  roll  and 
any  bill  of  exceptions  prepared  and  settled  as  provided  in 
section  six  hundred  fifty  of  this  code  subsequently  to  the  or- 
der granting  the  motion. 

HiNtoryt  Enacted  March  11,  1872;  amended  March  24,  187  4, 
Code  Amdts.  1873-4,  p.  339;  by  Code  Commission,  Act  March  8, 
1901,  Stats,  and  Amdts.,  1900-1,  p.  174,  act  held  unconstitutional, 
see  history,  S  5  C.  C.  P.;  amended  April  24,  1915,  Stats,  and 
Amdts.  1915,  p.  205.     In  effect  August  8,  1915. 


§  953.  COPIES  AND  UNDERTAKINGS,  HOW  CERTI- 
FIED. The  copies  provided  for  in  the  last  three  sections 
must  be  certified  to  be  correct  by  the  clerk  or  the  attorneys, 
and  must  be  accompanied  with  a  certificate  of  the  clerk  or 
attorneys  that  an  undertaking  on  appeal,  in  due  form,  has 
been  properly  filed,  or  a  stipulation  of  the  parties  waiving  an 
undertaking. 

HlNtoryi  Enacted  March  11,  1872,  founded  upon  5  346  Prac- 
tice Act  as  amended  1854  (Stats.  1854,  p.  84);  amended  March 
24,  1874,  Code  Amdts.  1873-4,  p.  339. 


§953a.  PREPARATION  OF  PAPERS  ON  APPEAL, 
NOTICE  TO  COUNTY  CLERK.  Any  person  desiring  to 
appeal  from  any  judgment,  order  or  decree  of  the  superior 
court  to  the  supreme  court  or  any  of  the  district  courts  of 
appeal,  may,  in  lieu  of  preparing  and  settling  a  bill  of  excep- 
tions pursuant  to  the  provisions  of  section  six  hundred  and 
fifty  of  this  code,  or  for  the  purpose  of  presenting  a  record 
on  appeal  from  any  appealable  judgment  or  order,  or  for  the 
purpose  of  having  reviewed  any  matter  or  order  reviewable 
on  appeal  from  final  judgment,  file  with  the  clerk  of  the  court 
from  whose  judgment,  order  or  decree  said  appeal  is  taken, 
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or  to  be  taken,  a  notice  stating  that  he  desires  or  intends  to 
appeal,  or  has  appealed  therefrom,  and  requesting  that  a 
transcript  of  the  testimony  offered  or  taken,  evidence  offered 
or  received,  and  all  rulings,  instructions,  acts  or  statements 
of  the  court,  also  all  objections  or  exceptions  of  counsel,  and 
all  matters  to  which  the 'same  relate,  be  made  up  and  pre- 
pared. Said  notice  must  be  filed  within  ten  days  after  notice 
of  entry  of  the  judgment,  order  or  decree,  or  if  a  proceeding 
on  motion  for  new  trial  be  pending,  within  ten  days  after 
notice  of  decision  denying  said  motion,  or  of  other  termina- 
tion thereof. 

[Phonographic  report  of  trial.]  Upon  receiving  said  no- 
tice, it  shall  be  the  duty  of  the  court  to  require  the  steno- 
graphic reporter  thereof  to  transcribe  fully  and  completely 
the  phonographic  report  of  the  trial.  The  stenographic  re- 
porter shall,  within  twenty  days  after  said  notice  has  been 
filed  with  the  clerk,  prepare  a  transcript  of  the  phonographic 
report  of  the  trial  including  therein  copies  of  all  writings  of- 
fered or  received  in  evidence  and  all  other  matters  and 
things  required  by  the  notice  above  referred  to  to  be  therein 
contained,  and  shall  file  the  same  with  the  clerk  of  said  court 
upon  the  same  being  filed;  it  shall  be  the  duty  of  the  clerk 
forthwith  to  give  the  attorneys  appearing  in  said  cause  no- 
tice that  said  transcript  has  been  filed,  and  that  within  five 
days  after  the  receipt  of  said  notice  the  same  will  be  pre- 
sented to  the  judge  for  approval. 

[Transcript  presented  to  judge.]  At  the  time  specified  in 
the  notice  of  the  clerk  to  the  attorneys  said  transcript  shall 
be  presented  to  the  judge  for  his  approval,  and  the  judge  shall 
examine  the  same  and  see  that  the  same  is  a  full,  true  and 
fair  transcript  of  the  proceedings  had  at  the  trial,  the  testi- 
mony offered  or  taken,  evidence  offered  or  received,  instruc- 
tions, acts  or  statements  of  the  court,  also  all  objections  and 
exceptions  of  counsel  and  matters  to  which  the  same  relate. 
The  judge  shall  thereupon  certify  to  the  truth  and  correct- 
ness of  said  transcript  and  the  same  shall,  when  so  settled 
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and  allowed,  be  and  become  a  portion  of  the  judgment  roll 
and  may  be  considered  on  appeal  in  lieu  of  the  bill  of  ex- 
ceptions now  provided  for  by  law. 

[Additional  matters  in  transcript.]  If  the  judgment,  order 
or  decree  appealed  from  be  not  included  in  a  judgment  roll, 
the  party  desiring  to  appeal  shall  on  the  filing  of  said  notice 
specify  therein  such  of  the  pleadings,  papers,  records  and 
files  in  said  cause  as  he  desires  to  have  incorporated  in  said 
transcript  in  addition  to  the  matters  hereinbefore  required 
and  the  same  shall  be  included. 

[Respondents  may  require  additions.]  The  respondents  on 
said  appeal  may  at  the  time  said  transcript  is  presented  for 
settlement  and  allowance,  require  the  insertion  therein  of 
such  other  papers,  files,  documents,  records  and  proceedings 
of  said  cause  as  they  then  desire  to  have  incorporated  there- 
in, and  the  said  papers,  files,  documents,  records  and  pro- 
ceedings shall  when  so  incorporated  be  deemed  fully  authen- 
tic for  use  on  said  appeal.  The  parties  may  by  stipulation 
omit  any  matters  from  said  record  which  they  desire  to  so 
omit. 

Hlntoryi     Enacted  March   20,  1907,  Stats,  and  Amdts.   1907,  p. 

750,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  471;  amended  April 
24,  1915,  Stats,  and  Amdts.  1915,  p.  206.  In  effect  August  8, 
1915. 

§953b.  UNDERTAKING  TO  PAY  COST  OF  TRAN- 
SCRIPT. At  the  time  the  said  notice  provided  for  in  the 
last  section  is  hied  with  the  clerk  of  the  court,  the  appellant, 
or  person  intending  to  appeal,  shall  file  an  undertaking  in  an 
amount  to  be  fixed  by  the  clerk,  with  two  good  and  sufficient 
sureties,  by  which  the  party  giving  said  notice  shall  under- 
take and  agree  to  pay  the  clerk  the  cost  of  preparing  said 
transcript,  or  may  arrange  personally  with  the  stenographic 
reporter  for  his  compensation. 

HiMtoryt     Enacted  March  20,  1907,  Stats,  and  Amdts.    1907,  p. 

751,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  472;  amended  April  24. 
1915.  Stats,  and  Amdts.  1915,  p.  207.     In  effect  August  8,  1915. 
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§953c  CLERK  TO  TRANSMIT  THE  PREPARED 
RECORD  ON  APPEAL.  Where,  on  appeals  taken  from 
judgments,  orders  or  decrees  of  the  superior  court  to  the  su- 
preme court  or  district  courts  of  appeal  the  appellant  elects 
to  avail  himself  of  the  provisions  of  the  three  preceding  sec- 
tions, it  shall  be  the  duty  of  the  clerk  of  the  court  from  which 
the  appeal  is  taken,  within  ten  days  after  the  preparation  of 
the  record,  to  transmit  to  the  clerk  of  the  court  to  which  the 
appeal  is  taken,  the  record  prepared  in  accordance  with  the 
provisions  of  the  two  preceding  sections. 

Said  record  shall  be  filed  with  the  clerk  of  the  court  to 
which  the  appeal  is  taken  and  no  transcript  thereof  need  be 
printed. 

In  filing  briefs  on  said  appeal  the  parties  must,  however, 
print  in  their  briefs,  or  in  a  supplement  appended  thereto, 
such  portions  of  the  record  as  they  desire  to  call  to  the  atten- 
tion of  the  court. 

nimtoryi  Enacted  March  20,  1907,  Stats,  and  Amdts.  1907,  p. 
751.  Kerr*s  Stats,  and  Amdts.  1906-7,  p.  472. 


§  954.    WHEN  APPEAL  MAY  BE  DISMISSED.  WHEN 

NQT.  If  the  appellant  fails  to  furnish  the  requisite  papers, 
the  appeal  may  be  dismissed;  but  no  appeal  can  be  dismissed 
for  insufficiency  of  the  undertaking,  if  a  good  and  sufficient 
undertaking,  approved  by  a  justice  of  the  supreme  court  be 
filed  in  the  supreme  court,  or  (where  the  appeal  is  pending 
before  a  district  court  of  appeal  either  by  direct  appeal  there- 
to or  by  transfer  thereto  by  the  supreme  court)  if  a  good  and 
sufficient  undertaking,  approved  by  a  justice  of  said  district 
court  of  appeal,  be  filed  in  said  district  court,  before  the  hear- 
ing upon  motion  to  dismiss  the  appeal. 

[New  bond  ordered  when.]  When  it  is  made  to  appear  to 
the  satisfaction  of  the  court  or  a  judge  thereof,  from  which 
the  appeal  was  taken,  that  a  surety  or  sureties  upon  an*  appeal 
bond  from  any  cause  has  or  have  become  insufficient,  and  the 
bond  or  undertaking  inadequate  as  security  for  the  payment 
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of  the  judgment  appealed  from,  or  that  the  bond  has  been 
lost  or  destroyed,  the  last-named  court,  or  a  judge  thereof, 
may  order  the  giving  of  a  new  bond  with  sufficient  sureties, 
as  a  condition  to  the  maintenance  of  the  appeal.  The  said 
bond  or  undertaking  shall  be  approved  by  the  last-named 
court,  or  a  judge  thereof;  and  in  case  said  securities  fail  to 
justify  before  said  last-named  court,  or  a  judge  thereof,  or 
fail  to  comply  with  the  order  to  appear  and  justify,  execution 
may  issue  upon  the  judgment  as  if  no  undertaking  to  stay 
execution  had  been  given. 

HUtoryt  Enacted  March  11,  1872,  founded  upon  S  346  Prac- 
tice Act  as  amended  1854  (Stats.  1854,  p.  84);  amended  March 
16,  1895,  Stats,  and  Amdts.  1895,  p.  59;  June  14,  1906,  Stats,  and 
Amdts.  1906,  p.  52;  amended  March  18,  1907,  Stats,  and  AmdtB. 
1907,  p.  579,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  472. 

§955.  EFFECT  OF  DISMISSAL.  The  dismissal  of  an 
appeal  is  in  effect  an  affirmance  of  the  judgment  or  order  ap- 
pealed from,  unless  the  dismissal  is  expressly  made  without 
prejudice  to  another  appeal. 

Hlciforyi     Enacted  March  11,  1872. 

§956.  WHAT  MAY  BE  REVIEWED  ON  APPEAL 
FROM  JUDGMENT.  Upon  an  appeal  from  a  judgment  the 
court  may  review  the  verdict  or  decision,  and  any  intermedi- 
ate ruling,  proceeding,  order  or  decision  which  involves  the 
merits  or  necessarily  affects  the  judgment,  or  which  sub- 
stantially affects  the  rights  of  a  party.  The  court  may  also 
on  such  appeal  review  any  order  on  motion  for  a  new  trial. 
The  provisions  of  this  section  do  not  authorize  the  court  to 
review  any  decision  or  order  from  which  an  appeal  might 
have  been  taken. 

Hlntorj-i  Enacted  March  H,  1872;  amended  April  3,  1876, 
Code  Amdts.  1875-6,  p.  92;  by  Code  Commission,  Act-  March  8. 
1901,  Stats,  and  Amdtp.  1900-1,  p.  174,  act  held  unconstitutional, 
see  history,  §  5  C.  C.  P.;  amended  May  3.  1915,  Stats,  and  Amdts. 
1915.  p.  328.     In  effect  August  8,   1915. 
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§957.  REMEDIAL  POWERS  OF  AN  APPELLATE 
COURT.  When  the  judgment  or  order  is  reversed  or  modi- 
fied, the  appellate  court  may  make  complete  restitution  of  all 
property  and  rights  lost  by  the  erroneous  judgment  or  order, 
so  far  as  such  restitution  is  consistent  with  protection  of  a 
purchaser  of  property  at  a  sale  ordered  by  the  judgment,  or 
had  under  process  issued  upon  the  judgment,  on  the  appeal 
from  which  the  proceedings  were  not  stayed;  and  for  relief  in 
such  cases  the  appellant  may  have  his  action  against  the  re- 
spondent enforcing  the  judgment  for  the  proceeds  of  the  sale 
of  the  property,  after  deducting  therefrom  the  expenses  of 
the  sale.  When  it  appears  to  the  appellate  court  that  the  ap- 
peal was  made  fof  delay,  it  may  add  to  the  costs  such  dam- 
ages as  may  be  just. 

HUtoryt     Enacted  March    11,    1872;   amended  March    24,    1874, 
Code  Amdts.  1873-4.  p.  340. 


§958.  ON  JUDGMENT  ON  APPEAL,  REMITTITUR 
MUST  BE  CERTIFIED  TO  THE  CLERK  OF  THE 
COURT  BELOW.  When  judgment  is  rendered  upon  the 
appeal,  it  must  be  certified  by  the  clerk  of  the  supreme  court 
to  the  clerk  with  whom  the  judgment-roll  is  filed,  or  the  or- 
der appealed  from  is  entered.  In  cases  of  appeal  from  the 
judgment,  the  clerk  with  whom  the  roll  is  filed  must  attach- 
the  certificate  to  the  judgment-roll,  and  enter  a  minute  of  the 
judgment  of  the  supreme  court  on  the  docket,  against  the 
original  entry.  In  cases  of  appeal  from  an  order,  the  clerk 
must  enter  at  length  in  the  records  of  the  court  the  certifi- 
cate received,  and  minute  against  the  entry  of  the  order  ap- 
pealed from,  a  reference  to  the  certificate,  with  a  brief  state- 
ment that  such  order  has  been  affirmed,  reversed,  or  modi- 
fied, by  the  supreme  court  on  appeal. 

Hljitoryi  enacted  March  11,  1872,  re-enactment  of  §  358 
.Practice  Act;  amended  by  Code  Commission,  Act  March  8,  ,1901, 
Stats,  and  Amdts.  1900-1,  p.  174,  act  held  unconstitutional,  see 
history,   9  5  ante. 
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§959.  PROVISIONS  OF  THIS  CHAPTER  NOT  AP- 
PLICABLE   TO   APPEALS   TO    SUPERIOR   COURTS. 

The  provisions  of  this  chapter  do  not  apply  to  appeals  to 
superior  courts. 

HUtorys  Enacted  March  11,  1872;  amended  March  9,  1880, 
Code  AmdtB.  1880  (C.  C.  P.  pt.),  p.  7;  by  Code  Commission,  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  174,  act  held  un- 
constitutional, see  history,  S  5  ante. 
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CHAPTER  II. 

APPEALS  TO  SUPREME  COURT. 

[By  Act  March   26,   1880,   Chapter  II  is   declared   "amended," 

but  In  fact  repealed,  and  a  new  Chapter  II  substituted  therefor. 

See  Code  Amdts.  1880   (C.  C.  P.  pt.).  p.   14.] 

S  963.     When  an  appeal  may  be  taken. 

S  964.     Appeals;   in   what  cases   appealed   frpm   Justices'  courts. 

i  965.     Appeals  by  executors  and  administrators. 

i  966.  Acts  of  executors  and  administrators,  where  appoint- 
ment vacated. 

9  967.     [No   such   section.] 

§  968.     [No    such    section.] 

9  969.     Who  may  take  appeal  from  probate  court  [repealed]. 

9  970.  Executors  and  administrators  not  required  to  give  un- 
dertaking on  appeal  [repealed]. 

9  971.  Acts  of  acting  administrator,  etc.,  not  Invalidated  by 
reversal  of  order  appointing:  him  [repealed]. 

§  963.  WHEN  AN  APPEAL  MAY  BE  TAKEN.  An  ap- 
peal may  be  taken  from  a  superior  court  in  the  following 
cases: 

1.  From  a  final  judgment  entered  in  an  action,  or  special 
proceeding,  commenced  in  a  superior  court,  or  brought  into 
a  superior  court  from  another  court; 

2.  From  an  order  granting  a  new  trial  in  an  action  or  pro- 
ceeding tried  by  a  jury  where  such  trial  by  jury  is  a  matter 
of  right,  or  granting  or  dissolving  an  injunction,  or  refusing 
to  grant  or  dissolve  an  injunction,  or  appointing  a  receiver,  or 
dissolving  or  refilsing  to  dissolve  an  attachment,  or  changing 
or  refusing  to  change  the  place  of  trial,  from  any  special  or- 
der made  after  final  judgment,  from  any  interlocutory  judg- 
ment, order,  or  decree,  hereafter  made  or  entered  in  actions 
to  redeem  real  or  personal  property  from  a  mortgage  there- 
of, or  lien  thereon,  determining  such  right  to  redeem  and 
directing  an  accounting;  and  from  such  interlocutory  judg- 
ment in  actions  for  partition  as  determines  the  rights  and 
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interests  of  the  respective  parties  and  directs  partition  to  be 
made,  and  interlocutory  decrees  of  divorce. 

3.  From  a  judgment  or  order  granting  or  refusing  to 
grant,  revoking  or  refusing  to  revoke,  letters  testamentary, 
or  of  administration,  or  of  guardianship;  or  admitting  or  re- 
fusing to  admit  a  will  to  probate,  or  against  or  in  favor  of 
the  validity  of  a  will,  or  revoking  or  refusing  to  revoke  the 
probate  thereof;  or  against  or  in  favor  of  setting  apart  prop- 
erty, or  making  an  allowance  for  a  widow  or  child;  or  against 
or  in  favor  of  directing  the  partition,  sale  or  conveyance  of 
real  property,  or  settling  an  account  of  an  executor,  adminis- 
trator or  guardian;  or  refusing,  allowing  or  directing  the  dis- 
tribution or  partition  of  an  estate,  or  any  part  thereof,  or  the 
payment  of  a  debt,  claim,  or  legacy,  or  distributive  share;  or 
confirming  or  refusing  to  confirm  a  report  of  an  appraiser  or 
appraisers  setting  apart  a  homestead. 

Hintoryi  Original  section  enacted  March  11,  1872,  re-enact- 
ment of  §  347,  Practice  Act.  as  amended  1854,  Stats,  and  Amdts. 
1S54,  p.  84;  repealed  and  present  section  enacted  March  26, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt),  p.  14;  amended  March  19, 
1K89,  Stat.s.  and  Amdts.  1889.  p.  324;  March  27,  1897,  Stats,  and 
Amdts.  1897,  p.  209;  February  14,  1899,  Stats,  and  Amdts.  1899. 
p.  8;  February  28,  1901,  Stats,  and  Amdts.  1900-1,  p.  85;  April 
24.  1915,  Stats,  and  Amdts.  1915,  p.  209.  In  elle«t  August  K, 
1915. 

§964.  APPEALS;  IN  WHAT  CASES  APPEALED 
FROM  JUSTICES'  COURTS.  The  foregoing  section  does 
not  apply  in  cases  appealed  from  justices',  police,  or  other 
inferior  courts,  except  cases  of  forcible  entry  and  detainer, 
and  cases  involving  the  title  or  possession  of  real  property, 
or  the  legality  of  any  tax,  impost,  assessment,  toll,  or  mu- 
nicipal fine,  or  in  which  the  demand,  exclusive  of  interest,  or 
the  value  of  the  property  in  controversy,  amounts  to  three 
hundred  dollars. 

Hls(or>*i  Enacted  March  26,  1880,  Code  Amdts.  1880  (C.  C. 
P.  pt. ).  p.  15;  repealed  by  Code  Commission.  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  174,  act  held  unconstitutional,  see 
history.  S  5  ante. 
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§965.  APPEALS  BY  EXECUTORS  AND  ADMINIS- 
TRATORS. When  an  executor,  administrator,  or  guardian, 
who  has  given  an  official  bond,  appeals  from  a  judgment  or 
order  of  the  superior  court  made  in  the  proceedings  had  upon 
the  estate  of  which  he  is  executor,  administrator,  or  guardian, 
his  official  bond  shall  stand  in  the  place  of  an  undertaking 
on  appeal;  and  the  sureties  thereon  shall  be  liable  as  on  such 
undertaking. 

HiMtoiTi  Enacted  March  26,  1880,  Code  Amdts.  1880  (C.  C. 
P.  pt.),  p.  15;  repealed  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  174,  act  held  unconstitutional,  see 
history,  9  5  ante. 

§966.  ACTS  OF  EXECUTORS  AND  ADMINISTRA- 
TORS, WHERE  APPOINTMENT  VACATED.  When  the 
judgment  or  order  appointing  an  executor,  or  administrator, 
or  guardian,  is  reversed  on  appeal,  for  error,  and  not  for 
want  of  jurisdiction  of  the  court,  all  lawful  acts  in  adminis- 
tration upon  the  estate  performed  by  such  executor,  or  ad- 
ministrator, or  guardian,  if  he  have  qualified,  are  as  valid 
as  if  such  judgment  or  order  had  been  affirmed. 

HIaitoryt  Original  section  enacted  March  11,  1872,  founded 
upon  9  359  Practice  Act  as  amended  1853  (Stats.  1853,  p.  277), 
1854  (Stats.  1854.  pp.  65.  73).  and  1866  (Stats.  1865-6,  p.  846); 
amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  340;  repealed 
March  26,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt),  p.  14;  present 
section  enacted  March  26,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  15;  repealed  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  174,  act  held  unconstitutional,  see  his- 
tory, 5  5  ante. 

§§967»  968.     [No  such  sections.] 

§  969.  WHO  MAY  TAKE  APPEAL  FROM  PROBATE 
COURT.     [Repealed.] 

Hlatoryt  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  341;  March  9,  1878,  Code  Amdts.  1877-8, 
p.  104;  repealed  April  15,  1880,  Code  Amdts.  1880  (C.  C.  P,  pt.), 
p.  64. 
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§  970.  EXECUTORS  AND  ADMINISTRATORS  NOT 
REQUIRED  TO  GIVE  UNDERTAKING  ON  APPEAL. 

[Repealed.] 

History  I  Enacted  March  11.  1872;  repealed  April  15,  1880. 
Code  Amats.  188a  (C.  C.  P.  pt.).  p.  64. 

§971.  ACTS  OF  ACTING  ADMINISTRATOR,  ETC., 
NOT  INVALIDATED  BY  REVERSAL  OF  ORDER  AP- 
POINTING HIM.     [Repealed.] 

HUtoo't  Enacted  March  11,  1872;  amended  March  24.  1874, 
Code  Amdts.  1873-4.  p.  341;  repealed  March  26.  1880,  Code 
Amdts.  1880  (C.  C.  P.  pt.),  p.  14,  and  by  Act  April  15,  1880.  Code 
Amdts.   1880    (C.   C.   P.  pt.),  p.  64. 
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CHAPTER  III. 

APPEALS  TO  SUPERIOR  COURTS. 

[By  Act  March   26,   1880,  Chapte»  III   Is   declared   "amended," 
but  In  fact  repealed,  and  a  new  Chapter  III  substituted  there- 
for.    See  Code  Amdts.  1880  (C.  C.  P.  t>t.},  p.  14.] 
I  974.     Appeal  from  judgrnient  of  Justices'  or  police  court. 
I  976.     Appeal   on   questions   of  law,   statement. 
S  976.     Appeal   on   questions   of   fact,   or   law  and   fact. 
I  977.     Transmission   of  papers   to   appellate  court 
I  978.     Undertaking   on   appeal. 

§  978a.  Time   of  fllins  appeal.     Exception   to  sureties. 
I  979.     Stay  of  proceedings  on  filing  undertaking. 
S  980.     Powers  of  superior  court  on  appeal. 
§  981.     No  appeal  effective  unless  fees  for  filing  are  paid. 

§974.  APPEAL  FROM  JUDGMENT  OF  JUSTICES' 
OR  POLICE  COURT.  Any  party  dissatisfied  with  a  judg- 
ment rendered  in  a  civil  action -in  a  police  or  justice's  court, 
may  appeal  therefrom  to  the  superior  court  of  the  county,  at 
any  time  within  thirty  days  after  the  rendition  of  the  judg- 
ment. The  appeal  is  taken  by  filing  a  notice  of  appeal  with 
the  justice  or  judge,  and  serving  a  copy  on  the  adverse  party. 
The  notice  must  state  whether  the  appeal  is  taken  from  the 
whole  or  a  part  of  the  judgment,  and  if  from  a  part,  what 
part,  and  whether  the  appeal  is  taken  on  questions  of  law  or 
fact,  or  both. 

Hlntoryt  Original  section  enacted  March  11,  1872,  substan- 
tial re-enactment  of  f  624  Practice  Act  as  amended  1853  (Stats. 
1853.  p.  280).  and  1854  (Stats.  1854,  pp.  70,  73,  84);  repealed 
March  26,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  14;  present 
section  enacted  March  26,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  15;  repealed  by  Code  Commission,  Act  March  8,  1901,  Stats. 
and  Amdts.  1900-1,  p.  175,  act  held  unconstitutional,  see  history. 
S  5  ante. 
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§  975.  APPEAL  ON  QUESTIONS  OF  LAW,  STATE- 
MENT. When  a  party  appeals  to  the  superior  court  on 
questions  of  law  alone,  he  must,  within  ten  days  from  the 
rendition  of  judgment,  prepare  a  statement  of  the  case  and 
tile  the  same  with  the  justice  or  judge.  The  statement  must 
contain  the  grounds  upon  w];iich  the  party  intends  to  rely  on 
the  appeal,  and  so  much  of  the  evidence  as  may  be  necessary 
to  explain  the  grounds,  and  no  more.  Within  ten  days  after 
he  receives  notice  that  the  statement  is  filed,  the  adverse 
party,  if  dissatisfied  with  the  same,  may  file  amendments. 
The  proposed  statement  and  amendments  must  be  settled  by 
the  justice  or  judge,  and  if  no  amendment  be  filed,  the  orig- 
inal statement  stands  as  adopted.  The  statement  thus 
adopted,  or  as  settled  by  the  justice  or  judge,  with  a  copy 
of  the  docket  of  the  justice  or  judge,  and  all  motions  filed 
with  him  by  the  parties  during  the  trial,  and  the  notice  of 
appeal,  may  be  used  on  the  hearing  of  the  appeal  before  the 
superior  court. 

Hlntoryi  Original  section  enacted  March  11,  1872,  re-enact- 
ment of  5  625  Act  of  1854  (Stats.  1854,  p.  "^4)  as  amended  1855 
(Stats.  1866.  p.  198):  repealed  March  26,  1880,  Code  Amdts. 
1880  (C.  C.  P.  pt.),  p.  14;  present  section  enacted  March  26. 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  16;  repealed  by  Code 
Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p. 
175,  act  held   unconstitutional,   see   history,   S  5   ante. 

§  976.  APPEAL  ON  QUESTIONS  OF  FACT,  OR  LAW 
AND  FACT.  When  a  party  appeals  to  the  superior  court 
on  questions  of  fact,  or  on  questions  of  both  law  and  fact, 
no  statement  need  be  made,  but  the  action  must  be  tried 
anew  in  the  superior  court. 

HlMtoryi  OrlRlnal  section  enacted  March  11,  1872,  re-enact- 
ment of  I  626  Practice  Act  a.s  amended  1853  (Stats.  1853,  p. 
280)  and  1854  (Stats.  1854.  pp.  70,  73.  84);  repealed  March  26, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt),  p.  14;  present  section 
enacted  March  26,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  16; 
repealed  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  175,  act  held  unconstitutional,  see  history. 
S  5  ante. 
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§  977.  TRANSMISSION  OF  PAPERS  TO  APPELLATE 
COURT.  Upon  receiving  the  notice  Of  appeal,  and  on  pay- 
ment of  the  fees  of  the  justice  or  judge,  payable  on  appeal 
and  not  included  in  the  judgment,  and  filing  an  undertaking 
as  required  in  the  next  section,  and  after  settlement  or  adop- 
tion of  statement,  if  any,  the  justice  or  judge  must,  within 
five  days,  transmit  to  the  clerk  of  the  superior  court,  if  the 
appeal  be  on  questions  of  law  alone,  a  certified  copy  of  his 
docket,  the  statement  as  admitted  or  as  settled,  the  notice  of 
appeal,  and  the  undertaking  filed;  or,  if  the  appeal  be  on 
questions  of  fact,  or  both  law  and  fact,  a  certified  copy  of 
his  docket,  the  pleadings,  all  notices,  motions,  and  all  other 
papers  filed  in  the  cause,  the  notice  of  appeal,  and  the  under- 
taking filed;  and  the  justice  or  judge  may  be  compelled  by 
the  superior  court,  by  an  order  entered  upon  motion,  to 
transmit  such  papers,  and  may  be  fined  for  neglect  or  re- 
fusal to  transmit  the  same.  A  certified  copy  of  such  order 
may  be  served  on  the  justice  or  judge  by  the  party  or  his 
attorney.  In  the  superior  court,  either  party  may  have  the 
benefit  of  all  legal  objections  made  in  the  "justice's  or  police 
court. 

Hlaitoryi  Original  section  enacted  March  11,  1872,  re-enact- 
ment of  S  B27  Practice  Act  as  amended  1853  (Stats.  1853,  p. 
280),  1854  (Stats.  1854.  pp.  70.  73,  84),  and  1855  (Stats.  1855,  p. 
198):  repealed  March  26,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.). 
p.  14;  present  section  enacted  March  26,  1880,  Code  Amdts. 
1H80  (C.  C.  P.  pt.),  p.  16;  amended  March  27,  1897,  Stats,  and 
Amdts.  1897,  p.  210;  by  Code  Commission,  Act  March  8,  1901. 
Stats,  and  Amdts.  1900-1,  p.  175,  act  held  unconstitutional,  see 
historj',   §  5   ante. 


§  978.  UNDERTAKING  ON  APPEAL.  An  appeal  from 
a  justice's  or  police  court  is  not  effectual  for  any  purpose, 
unless  an  undertaking  be  filed  with  two  or  more  sureties  in 
the  sum  of  one  hundred  dollars  for  the  payment  of  the  costs 
on  the  appeal;  or,  if  a  stay  of  proceedings  be  claimed,  in  a 
sum  equal  to  twice  the  amount  of  the  judgment,  including 
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costs,  when  the  judgment  is  for  the  payment  of  money;  or 
twice  the  Value  of  the  property,  including  costs,  when  the 
judgment  is  for  the  recovery  of  specific  personal  property, 
and  must  be  conditioned,  when  the  action  is  for  the  re- 
covery of  money,  that  the  appellant  will  pay  the  amount 
of  the  judgment  appealed  from,  and  all  costs,  if  the  ap- 
peal be  withdrawn  or  dismissed,  or  the  amount  of  any 
judgment  and  all  costs  that  may  be  recovered  against 
him  in  the  action  in  the  superior  court.  When  the  action  is 
for  the  recovery  of  or  to  enforce  or  foreclose  a  lien  on  spe- 
cific personal  property,  the  undertaking  must  be  conditioned 
that  the  appellant  will  pay  the  judgment  and  costs  appealed 
from,  and  obey  the  order  of  the  court  made  therein,  if  the 
appeal  be  withdrawn  or  dismissed,  or  any  judgment  and  costs 
that  may  be  recovered  against  him  in  said  action  in  the  su- 
perior court,  and  will  obey  any  order  made  by  the  court 
therein.  When  the  judgment  appealed  from  directs  the  de- 
livery of  possession  of  real  property,  the  execution  of  the 
same  cannot  be  stayed  unless  a  written  undertaking  be  exe- 
cuted on  the  part  of  the  appellant,  with  two  or  more  sure- 
ties, to  the  effect  that  during  the  possession  of  such  property 
by  the  appellant,  he  will  not  commit,  or  suffer  to  be  com- 
mitted, any  waste  thereon,  and  that  if  the  appeal  be  dis- 
missed or  withdrawn,  or  the  judgment  affirmed,  or  judgment 
be  recovered  as  against  him  in  the  action  in  the  superior 
court,  he  will  pay  the  value  of  the  use  and  occupation  of  the 
property  from  the  time  of  the  appeal  until  the  delivery  of 
possession  thereof;  or  that  he  will  pay  any  judgment  and 
costs  that  may  be  recovered  against  him  in  said  action  in 
the  superior  court,  not  exceeding  a  sum  to  be  fixed  by  the 
justice  of  the  court  from  which  the  appeal  is  taken,  and 
which  sum  must  be  specified  in  the  undertaking.  A  deposit 
of  the  amount  of  the  judgment,  including  all  costs  appealed 
from  or  of  the  value  of  the  property,  including  all  costs  in 
actions  for  the  recovery  of  specific  personal  property,  with 
the  justice  or  judge,  is  equivalent  to  the  filing  of  the  under- 
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taking,  and  in  such  cases,  the  justice  or  judge  must  transmit 
the  money  to  the  clerk  of  the  superior  court,  to  be  by  him 
paid  out  on  the  order  of  the  court. 

Hlntoryt  Orisrinal  section  enacted  March  11,  1872,  substantial 
re-enactment  of  S  628  Practice  Act  as  amended  1853  (Stats. 
1853.  p.  280),  1854  (Stats.  1854,  pp.  70.  73.  84).  1855  (Stats.  1855. 
p.  198).  and  1860  (Stats.  1860.  p.  '305);  repealed  March  26, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.).  p.  14;  present  section 
enacted  March  26,  1880  (C.  C.  P.  pt.),  p.  16;  amended  by  Code 
Commission,  Act  March  8,  1901.  Stats,  and  Amdts.  1900-1,  p. 
175.  act  held  unconstitutional,  see  history,  Kerr's  Cyc.  C.  C. 
S  4;  amended  April  22.  1909,  Stats,  and  Amdts.  1909.  p.  1064. 

Notet  The  word  "undertaken"  in  the  original  bill  was  ob- 
viously meant  for  "undertaking."  A  portion  only  of  the 
orlsrinal  section  was  amended  and  re-enacted  in  this  section; 
the  remainder  of  the  section  was  stricken  out  and  re-enacted 
as  S  978a,  which  see. 


§978a.  TIME  OF  FILING  APPEAL.  EXCEPTIONS 
TO  SURETIES.  The  undertaking  on  appeal  must  be  tiled 
within  five  days  after  the  filing  of  the  notice  of  appeal  and 
notice  of  the  filing  of  the  undertaking  must  be  given  to  the 
respondent.  The  adverse  party  may  except  to  the  sufficiency 
of  the  sureties  within  five  days  after  the  filing  of  the  under- 
taking, and  unless  they  or  other  sureties  justify  before  the 
justice  or  judge  within  five  days  thereafter,  upon  notice  to 
the  adverse  party,  to  the  amounts  stated  in  their  affidavits, 
the  appeal  must  be  regarded  as  if  no  such  undertaking  had 
been  given. 

Htstorjrt  Enacted  April  22,  1909,  Stats,  and  Amdts.  1909.  p. 
1065.     See  history  8  978  ante. 

§979.  STAY  OF  PROCEEDINGS  ON- FILING  UN- 
DERTAKING. If  an  execution  be  issued  on  the  filing  of 
the  undertaking  staying  proceedings,  the  justice  or  judge 
must,  by  order,  direct  the  officer  to  stay  all  proceedings  on 
the  same.     Such  officer  must,  upon  payment  of  his  fees  for 
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services  rendered  on  the  execution,  thereupon  relinquish  all 
property  levied  upon  and  deliver  the  same  to  the  judgement 
debtor,  together  with  all  moneys  collected  from  sales  or 
otherwise.  Ff  his  fees  be  not  paid,  the  officer  may  retain  so 
much  of  the  property  or  proceeds  thereof  as  may  be  neces- 
sary to  pay  the  same. 

HlMtoryi  Ori|2:lnal  section  enacted  March  11,  1872,  re-enact- 
ment of  9  629  Practice  Act;  repealed  March  26,  1880,  Code 
Amdts.  1880  (C.  C.  P.  pt.),  p.  14;  present  section  enacted  March 
26,  1880,  Code  Amdts.  1880   (C.  C.  P.  pt.),  p.  17. 


§980.  POWERS  OF  SUPERIOR  COURT  ON  AP- 
PEAL. Upon  an  appeal  heard  upon  a  statement  of  the  case, 
the  superior  court  may  review  all  orders  aflFecting  the  judg- 
ment appealed  from,  and  may  set  aside,  or  confirm,  or  mod- 
ify any  or  all  of  the  proceedings  subsequent  to  and  dependent 
upon  such  judgment,  and  may,  if  necessary  or  proper,  order 
a  new  trial. 

When  the  action  is  tried  anew,  on  appeal,  the  trial  must  be 
conducted  in  all  respects  as  other  trials  in  the  superior  court. 
The  provisions  of  this  code  as  to  changing  the  place  of  trial, 
and  all  the  provisions  as  to  trials  in  the  superior  court,  are 
applicable  to  trials  on  appeal  in  the  superior  court. 

For  a  failure  to  prosecute  an  appeal,  or  unnecessary  delay 
in  bringing  it  to  a  hearing,  the  superior  court,  after  notice, 
may  order  the  appeal  to  be  dismissed,  with  costs;  and  if  it 
appear  to  such  court  that  the  appeal  was  made  solely  for  de- 
lay, it  may  add  to  the  costs  such  damages  as  may  be  just, 
not  exceeding  twenty-five  per  cent  of  the  judgment  appealed 
from. 

Judgments  rendered  in  the  superior  court  on  appeal  shall 
have  the  same  force  and  effect  and  may  be  enforced  in  the 
same  manner  as  judgments  in  actions  commenced  in  the  su- 
perior court. 

Hlntoryt  Original  section  enacted  March  11,  1872,  re-enact- 
ment   of    5  367    Practice   Act   as    amended    1854    (Stats.    1854,   pp. 
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66.  84);  repealed  March  26,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  14;  present  section  enacted  March  26,  1880,  Code  aArndts. 
1880   (C.  C.  P.  pt.),  p.  17. 

§  981.  NO  APPEAL  EFFECTIVE  UNLESS  FEES  FOR 
FILING  ARE  PAID.  No  appeal  taken  from  a  judgment 
rendered  in  a  police  or  justice  court  in  civil  matters  shall  be 
effectual  for  any  purpose  whatever  unless  the  appellant  shall, 
at  the  time  of  filing  the  notice  of  appeal,  pay  in  addition  to 
the  fee  payable  to  the  justice  of  the  peace  on  appeal,  the  fees 
provided  by  law  to  be  paid  to  the  county  clerk  for  filing  the 
appeal  and  for  placing  the  action  on  the  calendar  in  the  su- 
perior court.  Upon  transmitting  the  papers  on  appeal,  the 
justice  'or  judge  shall  transmit  to  the  county  clerk  the  sum 
thus  deposited  for  filing  the  appeal  in  the-superior  court  and 
for  placing  the  action  on  the  calendar.  No  notice  of  appeal 
shall  be  filed  unless  the  fees  herein  provided  for  are  paid  in 
accordance  with  the  provisions  of  this  section. 

HlMtoryi  Enactment  approved  April  27,  1915,  Stats,  and 
Amdts.  1915,  p.  236.     In  effect  Ausrust  8,  1915. 
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CHAPTERS  IV  AND  V. 

[These  chapters  of  this  title  and  part,  Including  original 
§§  969  to  980,  both  inclusive,  regulating  appeals  from  probate 
courts  and  from  county  courts,  were  repealed  by  act  adopted 
April  15,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  64.] 


TITLE  XIV. 
OF  MISCELLANEOUS  PROVISIONS. 

Chapter     I.  Proceedings  Against  Joint  Debtors,  §§9^9-994. 

II.  Offer 'of  the  Defendant  to  Compromise,  §997. 

III.  Inspection  of  Writings,  §  1000. 

IV.  Motions  and  Orders,  §§  1003-1007. 

V.  Notices,  and  Filing    and     Service    of    Papers, 
§§  1010-1019. 

VI.  Of  Costs,  §§  1021-1039. 

VII.  General  Provisions,  §§1045-1059. 


CHAPTER  I. 

PROCEEDINGS  AGAINST  JOINT  DEBTORS. 

8  989.     Parties  not  summoned  in  action  on  joint  contract  may- 

be summoned  after  judgment. 
S  990.     Summons  in  that  case,  what  to  contain,  and  how  served. 
S  991.     Affidavit  to  accompany  summons. 

9  992.     Answer,  when  filed  and  what  it  may  contain. 
§  993.     What  constitute  the  pleadings  in  the  case. 

S  994.     Issues,   how  tried.     Verdict,  what  to  be. 

§989.  PARTIES  NOT  SUMMONED  IN  ACTION  ON 
JOINT  CONTRACT  MAY  BE  SUMMONED  AFTER 
JUDGMENT.  When  a  judgment  is  recovered  against  one 
or  more  of  several  persons,  jointly  indebted  upon  an  obliga- 
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tion,  by  proceeding  as  provided  in  section  four  hundred  and 
fourteen,  those  who  were  not  originally  served  with  the 
summons,  and  did  not  appear  to  the  action,  may  be  sum- 
moned to  show  cause  why  they  should  not  be  bound  by  the 
judgment,  in  the  same  manner  as  though  they  had  been  orig< 
inally  served  with  the  summons. 

History:  Enacted  March  11.  1872,  re-enactment  of  {  368 
Practice  Act. 

§  990.  SUMMONS  IN  THAT  CASE,  WHAT  TO  CON- 
TAIN, AND  HOW  SERVED.  The  summons,  'as  provided 
in  the  last  section,  must  describe  the  judgment,  and  require 
the  person  summoned  to  show  cause  why  he  should  not  be 
bound  by  it,  and  must  be  served  in  the  same  manner,  and  re- 
turnable within  the  same  time  as  the  original  summons.  Jt 
is  not  necessary  to  file  a  new  complaint. 

Hlatoryt  Enacted  March  11,  1872.  re-enactment  of  §  369 
Practice  Act. 

§991.    AFFIDAVIT    TO     ACCOMPANY     SUMMONS. 

The  summons  must  be  accompanied  by  an  affidavit  of  the 
plaintiff,  his  agent,  representative,  or  attorney,  that  the  judg- 
ment, or  some  jJart  thereof,  remains  unsatisfied,  and  must 
specify  the  amount  due  thereon. 

Hlfltorjrj  Enacted  March  11,  1872,  re-enactment  of  S  370 
Practice  Act. 

§  992.  ANSWER,  WHEN  FILED  AND  WHAT  IT  MAY 
CONTAIN.  Upon  such  summons,  the  defendant  may  an- 
swer within  the  time  specified  therein,  denying  the  judgment, 
or  setting  up  any  defense  which  may  have  arisen  subsequent- 
ly; or  he  may  deny  his  liability  on  the  obligation  upon  which 
the  judgment  was  recovered,  by  reason  of  any  defense  exist- 
ing at  the  commencement  of  the  action. 

History:  Enacted  March  11,  1872,  re-enactment  of  S  371 
Practice    Act;    amended    by    Code    Commission,    Act    March    8, 
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1901,  Stats,  and  Amdts.  1900-1,  p.  176.  act  held  unconstitutional, 
see  history,  Kerr's  Cyc.  C.  C.  5  4;  amended  March  19,  1907, 
Stats,  and  Amdts.  1907,  p.  600,  Kerr's  Stats,  and  Amdts.  1906-7, 
p.  473. 

§993.  WHAT  CONSTITUTES  THE  PLEADINGS  IN 
THE  CASE.  If  the  defendant,  in  his  answer,  denies  the 
judgment,  or  sets  up  any  defense  which  may  have  arisen  sub- 
sequently, the  summons,  with  the  affidavit  annexed,  and  the 
answer,  constitute  the  written  allegations  in  the  case;  if  he 
denies  his  liability  on  the  obligation  upon  which  the  judg- 
ment was  recovered,  a  copy  of  the  original  complaint  and 
judgment,  the  summons,  with  the  affidavit  annexed,  and  the 
answer,  constitute  such  written  allegations,  subject  to  the 
right  of  the  parties  to  amend  their  pleadings  as  in  other 
cases. 

Hlatoryi  Enacted  March  11,  1872,  re-enactment  of  8  372 
Practice  Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  176,  act  held  unconstitutional,  see 
history.  Kerr's  Cyc.  C.  C.  5  4;  amended  March  19,  1907,  Stats, 
and  Amdts.  1907,  p.  600,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  473. 

§  994.    ISSUES,  HOW  TRIED.    VERDICT,  WHAT  TO 

BE.  The  issues  formed  may  be  tried  as  in  other  cases;  but 
when  the  defendant  denies,  in  his  answer,  any  liability  on  the 
obligation  upon  which  the  judgment  was  rendered,  if 
a  verdict  be  found  against  him,  it  must  be  for  not  exceed- 
ing the  amount  remaining  unsatisfied  on  such  original  judg- 
ment, with  interest  thereon. 

Hlntoryi  Enacted  March  11,  1872,  re-enactment  of  {373 
Practice  Act. 
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CHAPTER  II. 

OFFER  OF  THE  DEFENDANT  TO  COMPROMISE. 

S  997.     Proceedings    on    offer    of    the    defendant    to    compromise 
after  suit  brousrht. 

§997.  PROCEEDINGS  ON  OFFER  OF  THE  DE- 
PENDANT  TO  COMPROMISE  AFTER  SUIT 
BROUGHT.  The  defendant  may,  at  any  time  before  the 
trial  or  judgment,  serve  upon  the  plaintiff  an  offer  to  allow 
judgment  to  be  taken  against  him  for  the  sum  or  property, 
or  to  the  effect  therein  specified.  If  the  plaintiff  accept  the 
offer,  and  give  notice  thereof  within  five  days,  he  may  file 
the  offer,  with  proof  of  notice  of  acceptance,  and  the  clerk 
must  thereupon  enter  judgment  accordingly.  If  the  notice 
of  acceptance  be  not  given,  the  offer  is  to  be  deemed  with- 
drawn, and  cannot  be  given  in  evidence  upon  the  trial;  and 
if  the  plaintiff  fail  to  obtain  a  more  favorable  judgment,  he 
cannot  recover  costs,  but  must  pay  the  defendant's  costs  from 
the  time  of  the  offer. 

Hlatoryi  Enacted  March  11,  1872,  re-enactment  of  §  390 
Practice  Act;  amended  March  24^  1874,  Code  Amdts.  1873-4,  p. 
342;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900'-1,  p.   177,  act  held   unconstitutional,   see  history,   8  5   ante. 


CHAPTER  III. 

INSPECTION   OF   WRITINOa 

S  1000.     A  party   may  demand   inspection   and  copy   of   a   book, 
paper,   etc. 

§  1000.  A  PARTY  MAY  DEMAND  INSPECTION  AND 
COPY  OF  A  BOOK,  PAPER  ETC.  Any  court  in  which 
an  action  is  pending,  or  a  judge  thereof  may,  upon  notice,  or- 
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der  either  party  to  give  to  the  other,  within  a  specified  time, 
an  inspection  and  copy,  or  permission  to  take  a  copy,  of  en- 
tries  of  accounts  in  any  book,  or  of  any  document  or  paper  in 
his  possession,  or  under  his  control,  containing  evidence  relat- 
ing to  the  merits  of  the  action,  or  the  defense  therein.  If  com- 
pliance with  the  order  be  refused,  the  court  may  exclude  the 
entries  of  accounts  of  the  book,  or  the  document,  or  paper 
from  being  given  in  evidience,  or  if  wanted  as  evidence  by  the 
party  applying,  may  direct  the  jury  to-  presume  them  to  be 
such  as  he  alleges  them  to  be;  and  the  court  may  also  pun- 
ish the  party  refusing  for  a  contempt.  This  section  is  not 
to  be  construed  to  prevent  a  party  from  compelling  another 
to  produce  books,  papers,  or  documents  when  he  is  exam- 
ined as  a  witness. 

Hlfltoryt  Enacted  March  11,  1872,  re-enactment  of  9  446 
Practice  Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p. 
342;  April  16,  1880.  Code  Amdts.  1880   (C.  C.  P.  pt.),  p.  72. 
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CHAPTER  IV. 

MOTIONS  AND  ORDERS. 

8  1003.  Order  and  motion  .defined. 

S  1004.  Motions   and   orders,  where   made^. 

S  1005.  Notice  of  motion,  at  what  time  to  be  given. 

S  1006.  Transfer  of  motions  and  orders  to  show  cause. 

8  1007.  Order  for  payment  of  money,  how  enforced. 

.  §  1003.  ORDER  AND  MOTION  DEFINED.  Every  di- 
rection of  a  court  or  judge,  made  or  entered  in  writing,  and 
not  included  in  a  judgment,  is  denominated  an  order.  An  ap- 
plication for  an  order  is  a  motion. 

HlMtoryi      Enacted    March    11,    1872,    re-enactment    of    8  515 
Practice  Act. 


§  1004.  MOTIONS  AND  ORDERS,  WHERE  MADE. 
Motions  must  be  made  in  the  county,  or  city  and  county,  in 
which  the  action  is  pending.  Orders  made  out  of  court  may 
be  made  by  the  judge  of  the  court  in  any  part  of  the  state. 

Hlstoryt  Enacted  March  11,  1872,  founded  upon  8  516  Prac- 
tice Act;  amended  March  10,  1880,  Code  Amdts.  1880  (C.  C. 
P.  Pt),  p.  12. 


§  1005.  NOTICE  OF  MOTION,  AT  WHAT  TIME  TO 
BE  GIVEN.  When  a  written  notice  of  a  motion  is  neces- 
sary, it  must  be  given,  if  the  court  is  held  in  the  county  in 
which  at  least  one  of  the  attorneys  of  each  party  has  his  of- 
fice, five  days  before  the  time  appointed  for  the  hearing;  oth- 
erwise, ten  days.  When  the  notice  is  served  by  mail,  the  num- 
ber of  days  before  the  hearing  must  be  increased  one  day  for 
every  twenty-five  miles  of  distance  between  the  place  of  de- 
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posit  and  the  place  of  service;  such  increase,  however,  not  to 
exceed  in  all  thirty  days;  but  in  all  cases  the  court,  or  a 
judge  thereof,  may  prescribe  a  shorter  time. 

HIstorjri  Enacted  March  11.  1872,  founded  upon  8  517  Prac- 
tice Act  as  amended  1853  (Stats.  1853,  pp.  276,  278);  amended 
March  10,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  13;  by  Code 
Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p. 
177,  act  held  unconstitutional,  see  history,  Kerr's  Cyc.  C.  C.  S  4; 
amended  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  601.  Kerr's 
Stats,  and  Amdts.  1906-7,  p.  473. 

§  1006.  TRANSFER  OF  MOTIONS  AND  ORDERS  TO 
SHOW  CAUSE.  When  a  nt)tice  of  motion  is  given,  or  an 
order  to  show  cause  is  made  returnable  before  a  judge  out 
of  court,  and  at  the  time  fixed  for  the  motion,  or  on  the  re- 
turn day  of  the  order,  the  judge  is  unable  to  hear  the  parties, 
the  matter  may  be  transferred  by  his  order  to  some  other 
judge,  before  whom  it  might  originally  have  been  brought. 

Hlatoryt  Enacted  March  11«  1872,  re-enactment  of  S  518 
Practice  Act. 

§1007.  ORDER  FOR  PAYMENT  OF  MONEY,  HOW 
ENFORCED.  Whenever  an  order  for  the  payment  of  a  sum 
of  money  is  made  by  a  court,  pursuant  to  the  provisions  of 
this  code,  it  may  be  enforced  by  execution  in  the  same  man- 
ner as  if  it  were  a  judgment. 

Wiimtorrt    Enacted  March  11,  1872. 
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CHAPTER  V. 

NOTICES,  AND  FILING  AND  SERVICE  OF  PAPERS. 

[See  Act  June  16,  1906,  "relating  to  the  restoration  of  court 
records   which    have   been   lost,   injured   or   destroyed   by   con- 
flagration   or   other  public   calamity/'   Stats,   and  Amdts.    1906, 
p.    73,   Hennlngr's   General   Laws    (second   impression),   p.    1551, 
as  aflTecting  the  sections  of  this  chapter.] 
}  1010.     Notices  and  papers,  how  served. 
S  1011.     When  and  how  served. 
}  1012.     Service   by   mail,  when. 
f  1018.     Service  by  mail,  how. 
§  1014.     Appearance.     Notices  after  appearance. 
S  1016.     Service   on   nonresidents.     Where   a   party   has   an   at- 
torney, service  shall  be  on  such  attorney. 
§  1016.     Preceding   provisions    not    to    apply    to    proceeding    to 

bring  party  into  contempt. 
S  1017.     Service  by  telegraph. 
S  1018.     [No  such  section.] 
§  1019.     Service  of  papers  and  pleadings  In  action  of  divorce. 


§1010.  NOTICES  AND  PAPERS,  HOW  SERVED. 
Notices  must  be  in  writing,  and  the  notice  of  a  motion,  other 
than  for  a  new  trial,  must  state  when,  and  the  grounds  upon 
which  it  will  be  made,  and  the  papers,  if  any,  upon  which  it 
is  to  be  based.  If  any  such  paper  has  not  previously  been 
served  upon  the  party  to  be  notified  and  was  not  filed  by 
him,  a  copy  of  such  paper  must  accompany  the  notice. 

Notices  and  other  papers  may  be  served  upon  the  party 
or  attorney  in  the  manner  prescribed  in  this  chapter,  when 
not  otherwise  provided  by  this  code. 

Hlstoryt  Enacted  March  11,  1872,  founded  upon  8  519  Prac- 
tice Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  177,  act  held  unconstitutional,  see 
history,  Kerr's  Cyc.  C.  C.  §  4;  amended  March  19,  1907,  Stats,  and 
Amdts.  1907,  p.  601,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  473. 
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§  1011.  WHEN  AND  HOW  SERVED.  The  service  may 
be  personal,  by  delivery  to  the  party  or  attorney  on  whom 
the  service  is  required  to  be  made,  or  it  may  be  as  follows: 

1.  If  upon  an  attorney,  it  may  be  made  during  his  absence 
from  his  office,  by  leaving  the  notice  or  other  papers  with 
his  clerk  therein,  or  with  a  person  having  charge  thereof; 

xTr  when  there  is  no  person  in  the  office,  by  leaving  them  be- 
tween the  hours  of  nine  in  the  morning  and  five  in  the  after- 
noon, in  a  conspicuous  place  in  the  office;  or  if  it  is  not  open 
so  as  to  admit  of  such  service,  then  by  leaving  them  at  the 
attorney's  residence,  with  some  person  of  not  less  than  eigh- 
teen years  of  age,  if  his  residence  is  in  the  same  county  with 
his  office;  and  if  his  residence. is  not  known,  or  is  not  in  the 

.  same  county  with  his  office,  or  being  in  the  same  county 
it  is  not  open,  or  there  is  not  found  thereat  any  person  of  not 
less  than  eighteen  years  of  age,  then  by  putting  the  same,  in- 
closed in  a  sealed  envelope,  into  the  postoffice  directed  to 
such  attorney  at  his  office,  if  known;  otherwise  to  his  resi- 
dence, if  known;  and  if  neither  his  office  nor  his  residence  is 
known,  then  by  delivering  the  same  to  the  clerk  of  the  court 
for  the  attorney. 

2.  If  upon  a  party,  it  may  be  made  by  leaving  the  notice  or 
other  paper  at  his  residence,  between  the  hours  of  eight  in 
the  morning  and  six  in  the  evening,  with  some  person  of  not 
less  than  eighteen  years  of  age;  and,  if  his  residence  is  not 
known,  by  delivering  the  same  to  the  clerk  of  the  court  for 
such  party. 

Historjri  Enacted  March  11,  1872,  re-enactment  of  S  620 
Practice  Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  177,  act  held  unconstitutional,  see 
history,  Kerr's  Cyc.  C.  C.  9  4;  amended  March  19,  1907,  Stats, 
and  Amdts.  1907,  p.  602,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  474. 


§  1012.    SERVICE  BY  MAIL,  WHEN.    Service  by  mail 
may  be  made,  where  the  person  making  the  service,  and  the 
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person  on  whom  it  is  to  be  made,  reside  or  have  their  oflfices 
in  different  places,  between  which  there  is  a  regrular  com- 
munication by  mail. 

• 

Hlntorys  Enacted  March  11,  1872,  re-enactment  of  8  521 
Practice  Act;  amended  March  24,  1874.  Code  Amdts.  1873-4, 
p.  343. 

§  1013.  SERVICE  BY  MAIL,  HOW.  In  case  of  service 
by  mail,  the  notice  or  other  paper  must  be  deposited  in  the 
post-office,  in  a  sealed  envelope,  addressed  to  the  person  on 
whom  it  is  to  be  served,  at  his  office  or  place  of  residence,  and 
the  postage  paid.  The  service  is  complete  at  the  time  of  the 
deposit,  but  if,  within  a  given  number  of  days  after  such  serv- 
ice, a  right  may  be  exercised,  or  an  act  is  to  be  done  by  the 
adverse  party,  the  time  within  which  such  right  may  be  exer- 
cised or  act  be  done  is  extended  one  day  for  every  twenty- 
five  miles  distance  between  the  place  of  deposit  and  the  place 
of  address;  such  extension,  however;  not  to  exceed  thirty 
days  in  all. 

Wlmtoryt  Enacted  March  11,  1872,  founded  upon  8  522  Prac- 
tice Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  343; 
by  Code  Commlaslon,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  178,  act  held  unconstitutional,  see  history,  Kerr's 
Cyc.  C.  C.  8  4;  amendeh  March  19,  1907,  Stats,  and  Amdts.  1907, 
p.  602,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  474.  ' 

§  1014.  APPEARANCE.  NOTICES  AFTER  APPEAR- 
ANCE. A  defendant  appears  in  an  action  when  he  answers, 
demurs,  or  gives  the  plaintiff  written  notice  of  his  appearance. 
or  when  an  attorney  gives  notice  of  appearance  for  him. 
After  appearance,  a  defendant  or  his  attorney  is  entitled  to 
notice  of  all  subsequent  proceedings  9f  which  notice  is  re- 
quired to  be  given.  But  where  a  defendant  has  not  appeared, 
service  of  notice  of  papers  need  not  be  made  upon  him  unless 
he  is  imprisoned  for  want  of  bail. 

Historrt  Enacted  March  11,  1872,  re-enactment  of  8  523 
Practice  Act. 
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§1015.  SERVICE  ON  NONRESIDENTS.  WHERE  A 
PARTY  HAS  AN  ATTORNEY,  SERVICE  SHALL  BE 
ON  SUCH  ATTORNEY.  When  a  plaintiff  or  a  defendant, 
who  has  appeared,  resides  out  of  the  state,  and  has  no  attor- 
ney in  the  action  or  proceeding,  the  service  may  be  made  on 
the  clerk  for  him.  But  in  all  cases  where  a  party  has  an  at- 
torney in  the  action  or  proceeding,  the  service  of  papers, 
when  required,  must  be  upon  the  attorney  instead  of  the 
party,  except  service  of  subpoenas,  of  writs  and  other  proc- 
ess issued  in  the  suit,  and  of  papers  to  bring  him  into  con- 
tempt. If  the  sole  attorney  for  a  party  is  [1]  removed  or 
suspended  from  practice,  then  the  party  has  no  attorney 
within  the  meaning  of  this  section.  If  his  sole  attorney  [2J 
has  no  known  office  in  this  state,  notices  and  papers  may  be 
served  by  leaving  a  copy  thereof  with  the  clerk  of  the  court, 
unless  such  attorney  shall  have  filed  in  the  cause  an  address 
of  a  place  at  which  notices  and  papers  may  be  served  on 
him,  in  which  event  they  may  be  served  at  such  place. 

Hlstoryi  Enacted  March  11,  1872,  re-enactment  of  S  524 
Practice  Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  179,  act  held  unconstitutional,  see 
history,  Kerr's  Cyc.  C.  C.  S^;  amended  March  19,  1907,  Stats, 
and  Amdts.  1907,  p.  602,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  474. 

§  1016.  PRECEDING  PROVISIONS  NOT  TO  APPLY 
TO  PROCEEDING  TO  BRING  PARTY  INTO  CON- 
TEMPT.  The  foregoing  provisions  of  this  chapter  do  not 
apply  to  the  service  of  a  summons  or  other  process,  or  of  any 
paper  to  bring  a  party  into  contempt. 

Hlntoryi  Enacted  March  11,  1872,  re-enactment  of  last  half 
of   8  519  Practice  Act. 

§1017.  SERVICE  BY  TELEGRAPH.  Any  summons, 
writ,  or  order  in  any  civil  suit  or  proceeding,  and  all  other 
papers  requiring  service,  may  be  transmitted  by  telegraph 
for  service  in  any  place,  and  the  telegraphic  copy  of  such  writ, 
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or  order,  or  paper  so  transmitted,  may  be  served  or  execut- 
ed by  the  officer  or  person  to  whom  it  is  sent  for  that  pur- 
pose, and  returned  by  him,  if  any  return  be  requisite,  in  the 
same  manner,  and  with  the  same  force  and  effect  in  all  re- 
spects, as  the  original  thereof  might  be  if  delivered  to  him, 
and  the  officer  or  person  serving  or  executing  the  same  has 
the  same  authority,  and  is  subject  to  the  same  liabilities,  as  if 
the  copy  were  the  original. 

[Original  to  be  filed — Certified  copy  to  be  preserved  by 
telegraph  company.]  The  original,  when  a  writ  or  order, 
must  also  be  filed  in  the  court  from  which  it  was  issued,  and 
a  certified  copy  thereof  must  be  preserved  in  the  telegraph 
office  from  which  it  was  sent.  In  sending  it,  either  the  orig- 
inal or  the  certified  copy  may  be  used  by  the  operator  for 
that  purpose.  Whenever  any'  document  to  be  sent  by  tele- 
graph bears  a  seal,  either  private  or  official,  it  is  not  neces- 
sary for  the  operator,  in  sending  the  same,  to  telegraph  a 
description  of  the  seal,  or  any  words  or  device  thereon,  but 
the  same  may  be  expressed  in  the  telegraphic  copy  by  the 
letters  "L.  S.,"  or  by  the  word  "seal." 

Hliitory:     Enacted  March  11,  1872. 

§1018.     [NO  SUCH  SECTION.] 

§  1019.  SERVICE  OF  PLEADINGS  AND  PAPERS  IN 
ACTIONS  OF  DIVORCE.  When  in  an  action  of  divorce 
adultery  is  charged  against  either  party  and  the  person  with 
whom  such  adultery  is  alleged  to  have  been  committed  by 
such  party  is  named  in  any  of  the  pleadings,  a  copy  of  such 
pleadings  must  be  personally  served  on  such  named  person; 
or,  in  case  such  named  person  cannot  be  found,  such  notice 
of  the  action  and  of  the  connection  of  such  person  therewith 
shall   be  given   as  shall  be  ordered  by  the   court;  the  said 
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person  so  served  shall  have  the  right  to  appear  and  plead 
and  be  heard  in  such  action  in  the  same  manner  and  to  the 
same  extent  as  the  parties  to  the  action. 

Hlstoryi      Enacted    April    16.    1909.    Stats,    and    Amdts.    1909, 
p.    974. 
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CHAPTER  VI. 

OF   COSTS. 

9  1021.     Compensation  of  attorneys.     Costs  to  parties. 

I  1022.     When  allowed  of  course  to  the  plaintiff. 

S  1023.  Several  actions  brought  on  a  slnerle  cause  of  action  can 
carry  costs  In  but  one. 

I  1024.  Defendant's  costs  must  be  allowed  of  course,  in  certain 
cases. 

)  1025.     Costs,  when  in  the  discretion  of  the  court. 

I  1026.  When  the  several  defendants  are  not  united  in  interest, 
costs  may  be  severed. 

S  1027.  Costs  of  appeal  discretionary  with  the  court,  in  cer- 
tain cases. 

S  1028.     Referee's  fees. 

i  1029.     Continuance,  costs   may  be  imposed  as  condition   of. 

9  1030.     Costs  when  a  tender  is  made  before  suit  brought. 

9  1031.     Costs  in  action  by  or  against  an  administrator,  etc. 

9  1032.     Costs  in  a  review  other  than  by  appeal. 

S  1033.     Filing  of  and  affidavit  to  bill  of  costs. 

)  1034.     Costs  on  appeal,  how  claimed  and  recovered. 

S  1035.  Interest  and  costs  must  be  included  by  the  clerk  In  the 
judgment. 

9  1036.  When  plaintiff  is  a  nonresident  or  foreign  corporation, 
defendant  may  require  security  for  costs,  i 

9  1037.  If  such  security  be  not  given,  the  action  may  be  dis- 
missed. 

9  1038.     Costs  when  state  Is  a  party. 

9  1039.     Costs  when  county  is  a  party. 


§1021.  COMPENSATION  OF  ATTORNEYS.  COSTS 
TO  PARTIES.  The  measure  and  mode  of  compensation  of 
attorneys  and  counselors  at  law  is  left  to  the  agreement,  ex- 
press or  implied,  of  the  parties;  but  parties  to  actions  or  pro- 
ceedings are  entitled  to  costs  and  disbursements,  as  herein- 
after provided. 

tUmtovyt  Enacted  March  11,  1872,  substantial  re-enactment 
of  S  494  Practice  Act  as  amended  1853  (Stats.  1853,  p.  276)  and 
1865  (Stats.  1865,  p.  250);  amended  by  Code  Commission,  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  179,  act  held  un- 
constitutional, see  history,  t  5  ante. 
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§  1022.  WHEN  ALLOWED  OF  COURSE  TO  THK 
PLAINTIFF.  Costs  are  allowed  of  course,  to  the  plaintiff, 
upon  a  judgment  in  his  favor^  in  the  following  cases: 

1.  In  an  action  for  the  recovery  of  real  property; 

2.  In  an  action  to  recover  the  possession  of  personal  prop- 
erty, where  the  value  of  the  property  amounts  to  three  hun- 
dred dollars  or  over;  such  value  shall  be  determined  by  the 
jury,  court,  or  referee  by  whom  the  action  is  tried; 

3.  In  an  action  for  the  recovery  of  money  or  damages, 
when  plaintiff  recovers  three  hundred  dollars  or  over; 

4.  In  a  special  proceeding; 

5.  In  an  action  which  involves  the  title  or  possession  of 
real  estate,  or  the  legality  of  any  tax,'  impost,  assessment, 
toll,  or  municipal  fine. 

Hlstoryi  Enacted  March  11,  1872,  substantial  re-enactment 
of  §  495  Practice  Act  (addiner  paragraph  5)  as  amended  1853, 
Stats.   1853,  p.  276. 


§  1023.  SEVERAL  ACTIONS  BROUGHT  ON  A  SIN- 
CLE  CAUSE  OF  ACTION  CAN  CARRY  COSTS  IN  BUT 
ONE.  When  several  actions  are  brought  on  one  bond,  un- 
dertaking, promissory  note,  bill  of  exchange,  or  other  instru- 
ment in  writing,  or  in  any  other  case  for  the  same  cause  of 
action,  against  several  parties  who  might  have  been  joined 
as  defendants  in  the  same  action,  no  costs  can  be  allowed  to 
the  plaintiff  in  more  than  one  of  such  actions,  which  may  be 
at  his  election,  if  the  party  proceeded  against  in  the  other 
actions  were,  at  the  commencement  of  the  previous  action, 
openly  within  this  state;  but  the  disbursements  of  the  plain- 
tiff must  be  allowed  to  him  in  each  action. 

Hlstoryi  Enacted  March  11,  1S72,  re-enactment  of  S  496 
Practice  Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  180,  act  held  unconstitutional,  see 
history,  S  5  ante. 
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§  1024.  DEFENDANT'S  COSTS  MUST  BE  ALLOWED 
OP  COURSE,  IN  CERTAIN  CASES.  Costs  must  be  al- 
lowed of  course}  to  the  defendant  upon  a  judgment  in  his  fa-^ 
vor  in  the  actions  mentioned  in  section  ten  hundred  and 
twenty-two,  and  in  special  proceedings. 

HtartoiTt  Enacted  March  11,  1872,  re-enactment  of  t  497 
Practice  Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  180,  act  held  unconstitutional,  see 
history,  8  6  ante. 

§1025.  COSTS,  WHEN  IN  THE  DISCRETION  OF 
THE  COURT.  In  'other  actions  than  those  mentioned  in 
section  ten  hundred  and  twenty-two,  costs  may  be  allowed 
or  not,  and,  if  allowed,  may  be  apportioned  between  the 
parties,  on  the  same  or  adverse  sides,  in  the  discretion  of  the 
court;  but  no  costs  can  be  allowed  in  an  action  for  the 
recovery  of  money  or  damages  when  the  plaintiff  recovers 
less  than  three  hundred  dollars,  nor  in  an  action  to  recover 
the  possession  of  personal  property,  when  the  value  of  the 
property  is  less  than  three  hundred  dollars. 

Hlstoryt  Enacted  March  11,  1872,  re-enactment  of  8  498 
Practice  Act  as  amended  1866  (Stats.  1866-6,  p.  847);  amended 
by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1.  p.   180,  act  held  unconstitutional,   see  history,    8  5   anle. 

§  1Q26.  WHEN  THE  SEVERAL  DEFENDANTS  ARE 
NOT  UNITED  IN  INTEREST,  COSTS  MAY  BE  SEV^ 
ERED.  When  there  are  several  defendants  in  the  actions 
mentioned  in  section  ten  hundred  and  twenty-two,  not  united 
in  interest,  and  making  separate  defenses  by  separate  an- 
swers, and  plaintiff  fails  to  recover  judgment  against  all, 
the  court  must  award  costs  to  such  of  the  defendants  as  have 
judgment  in  their  favor. 

Hlstoryt  Knacted  March  11,  1872,  re-enactment  of  8  499 
Practice  Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  180,  act  held  unconstitutional,  see 
history,   5  5  ante. 
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§  1027.  COSTS  ON  APPEAL  DISCRETIONARY  WITH 
THE  COURT  IN  CERTAIN  CASES.  The  prevailing  party 
on  appeal  shall  be  entitled  to  his  costs  excepting  when 
judgment  is  modified,  and  in  that  event  the  matter  of  costs 
is  within  the  discretion  of  the  appellate  court.  The  party 
entitled  to  costs,  or  to  whom  costs  are  awarded,  may  recover 
all  amounts  actually  paid  out  by  him  in  connection  with 
said  appeal  and  the  preparation  of  the  record  for  the  appeal, 
including  the  costs  of  printing  briefs;  provided,  however, 
that  no  amount  shall  be  allowed  as  costs  of  printing  briefs 
in  excess  of  fifty  dollars  to  any  one  party.  The  appellate 
court  may  reduce  costs  in  case  of  the  insertion  of  unneces- 
sary matter  in  the  record. 

Hliitor>'i  Enacted  March  11,  1S72,  re-enactment  of  §  500 
Practice  Act;  amended  June  16.  1913,  Stats,  and  Amdts.  1913. 
p.  1033.     In  effect  Auerust  10,  1913. 

§  1028.  REFEREE'S  FEES.  The  fees  of  referees  are  five 
dollars  to  each  for  every  day  spent  in  the  business  of  the  ref- 
erence; but  the  parties  may  agree,  in  writing,  upon  any  other 
rate  of  compensation,  and  thereupon  such  rate  shall  be  al- 
lowed. 

History  I  Enacted  March  11,  1872.  re-enactment  of  t  504 
Practice  Act. 

§  1029.  CONTINUANCE,  COSTS  MAY  BE  IMPOSED 
AS  CONDITION  OF.  When  an  application  is  made  to  a 
court  or  referee  to  postpone  a  trial,  the  payment  of  costs 
occasioned  by  the  postponement  may  be  imposed,  in  the 
discretion  of  the  court  or  referee,  as  a  condition  of  grant- 
ing the  same. 

Hlstoryt  Enacted  March  11,  1872,  re-enactment  of  8  503 
Practice  Act  as  amended  1855,  Stats.  1865,  p.  261. 

§  1030.  COSTS  WHEN  A  TENDER  IS  MADE  BEFORE 
SUIT  BROUGHT.  When,  in  an  action  for  the  recovery  of 
money  only,  the  defendant  alleges  in  his  answer  that  before 
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the  commencement  of  the  action  he  tendered  to  the  plain- 
tiff the  full  amount  to  which  he  was  entitled,  and  there- 
upon deposits  in  court,  for  plaintiff,  the  amount  so  ten- 
dered, and  the  allegation  be  found  to  be  true,  the  plaintiff 
cannot  recover  costs,  but  must  pay  costs  to  the  defendant. 

Htetoryi  Enacted  March  11,  1872,  re-enactment  of  S  506 
Practice  Act, 

§  1031.  COSTS  IN  ACTION  BY  OR  AGAINST  AN  AD- 
MINISTRATOR, ETC.  In  an  action  prosecuted  or  de- 
fended by  an  executor,  administrator,  trustee  of  express 
trust,  or  a  person  expressly  authorized  by  statute,  costs  may 
be  recovered  as  in  action  by  and  against  a  person  prosecut- 
ing or  defending  in  his  own  right;  but  such  costs  must,  by 
the  judgment,  be  made  chargeable  only  upon  the  estate, 
fund,  or  party  represented,  unless  the  court  directs  the 
same  to  be  paid  by  the  plaintiff  or  defendant,  personall>, 
for  mismanagement  or  bad  faith  in  the  action  or  defense. 

HIstoTyi  Enacted  March  11,  1872,  re-enactment  of  S  507 
Practice  Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  180,  act  held  unconstitutional,  see 
history.   S  5  ante. 

§  1032.  COSTS  IN  A  REVIEW  OTHER  THAN  BY  AP- 
PEAL. When  the  decision  of  a  court  of  inferior  jurisdiction 
in  a  special  proceeding  is  brought  before  a  court  of  higher 
jurisdiction  for  a  review,  in  any  other  way  than  by  appeal, 
the  same  costs  must  be  allowed  as  in  cases  on  appeal,  and 
may  be  collected  by  execution,  or  in  such  manner  as  the  court 
may  direct,  according  to  the  nature  of  the  case. 

HJvtoryt  'Enacted  March  11,  1872,  re-enactment  of  S  508 
Practice  Act. 

§  1033.  FILING  OF  AND  AFFIDAVIT  TO  BILL  OF 
COSTS.  The  party  in  whose  favor  judgment  is  rendered, 
and    who    claims    his'  costs,    must  deliver  to  the  clerk,  and 
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serve  upon  the  adverse  party,  within  five  days  after  the  ver- 
dict, or  notice  of  the  decision  of  the  court  or  referee,  or, 
if  the  entry  of  the  judgment  on  the  verdict  or  decision  be 
stayed,  then,  before  such  entry  is  made,  a  memorandum  of 
the  items  of  his  costs  and  necessary  disbursements  in  the 
action  or  proceeding,  which  memorandum  must  be  verified 
by  the  oath  of  the  party,  or  his  attorney  or  agent,  or  by  the 
clerk  of  his  attorney,  stating  that  to  the  best  of  his  knowl- 
edge and  belief  the  items  are  correct,  and  that  the  disburse- 
ments have  been  necessarily  incurred  in  the  action  or  pro 
ceeding.  A  party  dissatisfied  with  the  costs  claimed  may, 
within  five  days  after  notice  of  filing  of  the  bill  of  costs, 
file  a  motion  to  have  the  same  taxed  by  the  court  in  which 
the  judgment  was  rendered,  or  by  the  judge  thereof  at 
chambers.  By  the  decision  of  the  court,  or  referee,  herein 
referred  to,  is  meant  the  signing  and  filing  of  the  findings 
of  fact  and  conclusions  of  law. 

Hlstorji  Enacted  March  11,  1872,  re-enactment  of  §  510 
Practice  Act  as  amended  1855  (Stats.  1855,  p.  251);  amended 
March  24,  1874,  Code  Amdts.  1873-4,  p.  343;  February  21,  1899, 
Stats,  and  Amdts.  1899,  p.  22;  by  Code  Commission,  Act  March 
g,  1901,  Stats,  and  Amdts.  1900-1,  p.  181,  act  held  unconstitu- 
tional, see  history,  (  5  ante. 

§1034.  COSTS  ON  APPEAL,  HOW  CLAIMED  AND 
RECOVERED.  Whenever  costs  are  awarded  to  a  party  by 
an  appellate  court,  if  he  claims  such  costs,  he  must,  within 
thirty  days  after  the  remittitur  is  filed  with  the  clerk  be- 
low, deliver  to  such  clerk  a  memorandum  of  his  costs,  veri- 
fied as  prescribed  by  the  preceding  section,  and  thereafter 
he  may  have  an  execution  therefor  as  upon  a  judgment. 

Hlstoryt  Enacted  March  11,  1872,  founded  on  §  665  Prac- 
tice* Act  as  amended  1854  (Stats.  1854,  p.  84);  amended  by  Code 
Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p. 
181,  act  held  unconstitutional,  see  history,  §  5  ante. 
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SJOSS.  INTEREST  AND  COSTS  MUST  BE  INCLUD- 
ED T3Y  THE  CLERK  IN  THE  JUDGMENT.  The  clerk 
must  include  in  the  judgment  entered  up  by  him,  any  inter- 
est on  the  verdict  or  decision  of  the  court,  from  the  time  it 
was  rendered  or  made,  and  the  costs,  if  the  same  have  been 
taxed  or  ascertained;  and  he  must,  within  two  days  after  the 
same  are  taxed  or  ascertained,  if  not  included  in  the  judg- 
ment, insert  the  same  in  a  blank  left  in  the  judgment  for 
that  purpose,  and  must  make  a  similar  insertion  of  the  costs 
in  the  copies  and  docket  of  the  judgment. 

Hlatoryt  Enacted  March  11,  1872,  founded  on  9  511  Practice 
Act. 


§  1036.  WHEN  PLAINTIFF  IS  A  NONRESIDENT  OR 
FOREIGN  CORPORATION,  DEFENDANT  MAY  RE- 
QUIRE SECURITY  FOR  COSTS.  When  the  plaintiff  in 
an  action  or  special  proceeding  resides  out  of  the  state,  or 
is  a  foreign  corporation,  security  for  the  costs  and  charges, 
which  may  be  awarded  against  such  plaintiff,  may  be  re- 
quired by  the  defendant.  When  required,  all  proceedings 
in  the  action  or  special  proceeding  must  be  stayed  until 
an  undertaking,  executed  by  two  or  more  persons,  is  filed 
with  the  clerk,  to  the  eflFect  that  they  'will  pay  such  costs 
and  charges  as  may  be  awarded  against  the  plaintiff  by  judg- 
ment, or  in  the  progress  of  the  action  or  special  proceed- 
ing, not  exceeding  the  sum  of  three  hundred  dollars.  A  new 
or  an  additional  undertaking  may  be  ordered  by  the  court 
or  judge,  upon  proof  that  the  original  undertaking  is  in- 
sufficient security,  and  proceedings  in  the  action  or  special 
proceedings  stayed  until  such  new  or  additional  undertak- 
ing is  executed  and  filed. 

Mimtorjrt  Enacted  March  11,  1872,  re-enactment  of  S  512 
Practice  Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  181,  act  held  unconstitutional,  see 
history,  S  5  ante;  amendment  re-enacted  March  18,  1903,  Stats, 
and  Amdts.  1903,  p.  187. 
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§  1037.  IF  SUCH  SECURITY  BE  NOT  GIVEN,  THE 
ACTION  MAY  BE  DISMISSED.  After  the  lapse  of  thirty 
days  from  the  service  of  notice  that  security  is  required,  or 
of  an  order  for  new  or  additional  security,  upon  proof 
thereof,  and  that  no  undertaking  as  required  has  been  filed, 
the  court  or  judge  may  order  the  action  or  special  proceeding 
to  be  dismissed. 

Hlatoryt  Enacted  March  11,  1872,  re-enactment  of  §514 
Practice  Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  181,  act  held  unconstitutional,  see 
history,  §  5  ante;  amendment  re-enacted  March  18,  1903,  Stats, 
and  Amdts.  1903,  p.  188. 

§1038.  COSTS  WHEN  STATE  IJ  A  PARTY.  When 
the  state  is  a  party,  and  costs  are  awarded  against  it,  they 
must  be  paid  out  of  the  state  treasury. 

Hlntoryt     Enacted  March  11,  1872. 

§  1039.  COSTS  WHEN  COUNTY  IS  A  PARTY.  When 
a  county  is  a  party,  and  costs  are  awarded  against  it,  they 
must  be  paid  out  of  the  county  treasury. 

Hlstoryi     Enacted  March  11,  1872. 
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CHAPTER  VII. 

GENERAL.  PROVISIONS. 

1045.  Lost  papers,  how  supplied. 

1046.  Papers  without  the  title  of  the  action,  or  with  defec- 
tive title,  may  be  valid. 

1046a.  Papers    destroyed    by    Are    or    other    calamity.      Filing 
nunc  pro  tunc. 

1047.  Successive  actions  on  the  same  contract,  etc. 

1048.  Consolidation  of  several  actions  Into  one. 

1049.  Actions,  when  deemed  pending. 

1050.  Actions  to  determine  adverse  claims  and  by  sureties. 

1051.  Testimony,  when  to  be  taken  by  the  clerk. 

1052.  The  clerk  must  keep  a  register  of  actions. 
1058.     Two  of  three  referees,  etc.,  may  do  any  act. 
1064.     Time  within  which   an  act  is  to  be   done  may  be  ex- 
tended by  the  court. 

1056.     Actions  against  a  sherifE  for  official  acts. 

1056.  Corporations  may  become  sureties  on  undertakings  and 
bonds. 

1057.  Undertakings  mentioned  in  this  code,  requisites  of. 
1057a.  Justification  by  corporate  surety  on  bonds. 
105S.     People  of  state  not  required  to  give  bonds  when  state 

is  a  party. 
§  1059.     Surety    on    appeal    substituted    to    rights    of   Judgment 
creditor. 


§  1045.  LOST  PAPERS,  HOW  SUPPLIED.  If  an  orig- 
inal pleading  or  paper  be  lost,  the  court  may  authorize  a 
copy  thereof  to  be  filed  and  used  instead  of  the  original. 

Hlatoryi     Enacted  March  11,  1872. 


§1046.  PAPERS  WITHOUT  THE  TITLE  OF  THE 
ACTION,  OR  WITH  DEFECTIVE  TITLE,  MAY  BE 
VALID.  An  affidavit,  notice,  or  other  paper,  without  the 
title  of  the  action  or  proceeding  in  which  it  is  made,  or  with 
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a  defective  title,  is  as  valid  and  effectual  for  any  purpose  as  if 
duly  entitled,  if  it  intelligibly  refer  to  such  action  or  pro- 
ceeding. 

VLlmtoryt      Enacted    March    11,    1872,    re-enactment    of    9  531 
Practice  Act. 


§  1046a.  PAPERS  DESTROYED  BY  FIRE  OR  OTHER 
CALAMITY.  FILING  NUNC  PRO  TUNC.  In  all  cases 
brought  under  the  provisions  of  any  act  providing  for  the 
establishment  and  quieting  of  title  to  real  property  in  cases 
where  the  public  records  in  the  office  of  the  county  recorder 
have  been,  or  shall  hereafter  be,  lost  or  destroyed,  in  whole 
or  in  any  material  part  by  flood,  fire  or  earthquake,  all 
papers  filed  under  order  of  court  nunc  pro  tunc  as  of  the 
date  when  they  should  have  been  filed,  shall  have  the  same 
force  and  effect  as  if  filed  on  the  date  when  they  should 
have  been  filed. 

Hlstoryt  Enacted  April  21,  1909,  Stats,  and  Amdts.  1909,  p. 
1055. 

§  1047.  SUCCESSIVE  ACTIONS  ON  THE  SAME  CON. 
TRACT,  ETC.  Successive  actions  may  be  maintained  upon 
the  same  contract  or  transaction,  whenever,  after  the  former 
action,  a  new  cause  of  action  arises  therefrom. 

Hlvtom  Enacted  March  11,  1872,  re-enactment  of  9  625 
Practice  Act. 

§1048.  CONSOLIDATION  OF  SEVERAL  ACTIONS 
INTO  ONE.  Whenever  two  or  more  actions  are  pending 
at  one  time  between  the  same  parties  and  in  the  same  court, 
upon  causes  of  action  which  might  have  been  joined,  the 
court  may  order  the  actions  to  be  consolidated. 

Hlstoryt  Enacted  March  11,  1872,  re-enactment  of  §  526 
Practice  Act. 
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§1049.    ACTIONS.  WREN  DEEMED    PENDING.    An 

action  is  deemed  to  be  pending  from  the  time  of  its  com* 
mencement  until  its  final  determination  upon  appeal,  or 
until  the  time  for  appeal  has  passed,  unless  the  judgment 
is  sooner  satisfied. 

Hlatorrt  Enacted  March  11,  1872;  amended  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  182, 
a«t  held  unconstitutional,  see  history,  §  5  ante. 


§1050.  ACTIONS  TO  DETERMINE  ADVERSE 
CLAIMS  AND  BY  SURETIES.  An  action  may  be  brought 
by  one  person  against  another  for  the  purpose  of  determin- 
ing an  adverse  claim,  which  the  latter  makes  against  Uie 
former  for  money  or  property  upon  an  alleged  obligation; 
and  also  against  two  or  more  persons,  for  the  purpose  of 
compelling  one  to  satisfy  a  debt  due  to  the  other,  for  which 
plaintiff  is  bound  as  a  surety. 

History  I  Enacted  March  11,  1872,  re-enactment  of  S  527 
Practice  Act. 

§1051.  TESTIMONY,  WHEN  TO  BE  TAKEN  BY 
THE  CLERK.  On  the  trial  of  an  action  in  a  court  of 
record,  if  there  is  no  shorthand  reporter  of  the  court  in  at- 
tendance, either  party  may  require  the  clerk  to  take  down 
the  testimony  in  writing. 

HlMtoiTi     Enacted  March  11,  1872. 

§  1052.  THE  CLERK  MUST  KEEP  A  REGISTER  OF 
ACTIONS.  The  clerk  must  keep  among  the  records  of  the 
court  a  register  of  actions.  He  must  enter  therein  the  title 
of  the  action,  with  brief  notes  under  it,  from  time  to  time, 
of  all  papers  filed  and  proceedings  had  therein. 

Htotoryi  Enacted  March  11,  1872,  re-enactment  of  {  528 
Practice  Act. 
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§1053.  TWO  OR  THREE  REFEREES,  ETC.,  MAY 
DO  ANY  ACT.  When  there  are  three  referees,  or  three 
arbitrators,  all  must  meet,  but  two  of  them  may  do  any  act 
which  might  be  done  by  all. 

HlMtoryt  Enacted  March  11,  1872,  re-enactment  of  9  529 
Practice  Act. 


§  1054.  TIME  WITHIN  WHICH  AN  ACT  IS  TO  BE 
DONE  MAY  BE  EXTENDED  BY  THE  COURT.  When 
an  act  to  be  done,  as  provided  in  this  code,  relates  to  the 
pleadings  in  the  action,  or  the  undertakings  to  be  filed,  or 
the  justifications  of  sureties,  or  the  preparation  of  bills  of 
exceptions,  or  of  amendments  thereto,  or  to  the  service  of 
notices  other  than  of  appeal,  the  time  allowed  by  this  code, 
unless  otherwise  expressly  provided,  may  be  extended,  upon 
good  cause  shown,  by  the  judge  of  the  superior  court  in  and 
for  the  county  in  which  the  action  is  pending,  or  by  the  judge 
who  presided  at  the  trial  of  said  action; 

[Not  to  exceed  thirty  days.]  But  such  extension  shall  not 
exceed  thirty  days,  without  the  consent  of  the  adverse 
party; 

[Exception.]  Except  that  when  it  appears  to  the  judge 
to  whom  said  application  is  made,  that  the  attorney  of  rec- 
ord for  the  party  applying  for  said  extension  is  actually  en- 
gaged in  attendance  upon  a  session  of  the  legislature  of  this 
state,  as  a  member  thereof;  in  which  case  it  shall  be  the  duty 
of  said  judge  to  extend  said  time  until  said  session  of  the 
legislature  adjourns,  and  thirty  days  thereafter. 

HlstoTyi  Enacted  March  11,  1872.  founded  upon  §  530  Prac- 
tice Act  as  amended  1861,  Stats.  1861,  p.  591;  amended  March 
24,  1874,  Code  Amdts.  1873-4.  p.  344;  March  9,  1880,  Code  Amdts. 
1880  (C.  C.  P.  pt.),  p.  7;  March  1,  1889,  Stats,  and  Amdts.  1889, 
p.  45;  January  31,  1896,  Stats,  and  Amdts.  1896,  p.  11;  by  Code 
Commission.  Act  March  8.  1901,  Stats,  and  Amdts.  1900-1.  p.  182, 
act  held  unconstitutional,  see  history,  9  5  C.  C.  P.;  amended 
June  3,  1906,  Stats,  and  Amdts.  1906,  p.  9;  April  24.  1916,  Stats, 
and  Amdts.  1915,  p.  203.     In  effect  Augrust  8,  1916. 

502 


ch.VII.J  ACTIONS  AGAINST  SHERIFF.  §§  1055,  1056 

§1055.  ACTIONS  AGAINST  SHERIFF  FOR  OFFI- 
CIAL  ACTS.  If  an  action  is  brought  against  any  officer  or 
person  for  an  act  for  the  doing  of  which  he  had  theretofore 
received  any  valid  bond  or  covenant  of  indemnity,  and  he 
gives  seasonable  notice  thereof  in  writing  to  the  persons 
who  executed  such  bond  or  covenant,  and  permits  them  to 
conduct  the  defense  of  such  action,  the 

Judgment  recovered  therein  is  conclusive  evidence  against 
the  persons  so  notified;  and  the  court  may,  on  motion  of 
the  defendant,  upon  notice  of  five  days,  and  upon  proof  of 
such  bond  or  covenant,  and  of  such  notice  and  permission, 
enter  judgment  against  them  for  the  amount  so  recovered 
and  costs. 

Hlst<»ryt  Enacted  March  11,  1872,  re-enactment  of  S  645 
Practice  Act;  amended  April  15.  1880,  Code  Amdts.  1880  (C.  C. 
P.  pt.).  p.  73;  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  182,  act  held  unconstitutional,  see  his- 
tory, Kerr's  Cyc.  C.  C.  5  4;  amended  March  15,  1907,  Stats,  and 
Amdts.  1907,  p.  309  Kerr's  Stats,  and  Amdts.  1906-7,  p.  475. 


§1056.  CORPORATIONS  MAY  BECOME  SURETIES 
ON  UNDERTAKINGS  AND  BONDS.  In  all  cases  where 
an  undertaking  or  bond,  with  any  number  of  sureties,  is  au- 
thorized or  required  by  any  provision  of  this  code,  or  of  any 
law  of  this  state,  any  corporation  with  a  paid  up  capital  of 
not  less  than  one  hundred  thousand  dollars,  incorporated  un- 
der the  laws  of  this  or  any  other  state  of  the  United  States 
for  the  purpose  of  making,  guaranteeing,  or  becoming  a 
surety  upon  bonds  or  undertakings  required  or  authorized 
by  law,  or  which,  by  the  laws  of  the  state  where  it  was  orig- 
inally incorporated  has  such  power,  and  which  shall  have 
complied  with  all  the  requirements  of  the  law  of  this  state 
regulating  the  formation  or  admission  of  these  corporations 
to  transact  such  business  in  this  state,  may  become  and  shall 
be  accepted  as  security  or  as  sole  and  sufficient  surety  upon 
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such  undertaking  or  bond,  and  such  corporate  surety  shall 
be  subject  to  all  the  liabilities  and  entitled  to  all  the  rights 
of  natural  persons'  sureties; 

[Examination  by  insurance  commissioner — Making  up  de- 
ficiency.] Provided,  that  the  insurance  commissioner  shall 
have  the  same  jurisdiction  and  powers  to  examine  the  affairs 
of  such  corporations  as  he  has  in  other  cases;  shall  require 
them  to  file  similar  statements  and  issue  to  them  a  similar 
certificate.  And  whenever  the  liabilities  of  any  such  corpor- 
ation shall  exceed  its  assets,  the  insurance  commissioner 
shall  require  the  deficiency  to  be  paid  up  in  sixty  days,  and 
if  it  is  not  so  paid  up,  then  he  shall  issue  a  certificate  show- 
ing the  extent  of  such  deficiency,  and  he  shall  publish  the 
same  once  a  week  for  three  weeks,  in  a  daily  San  Francisco 
paper.  And,  until  such  deficiency  is  paid  up,  such  company 
shall  not  do  business  in  this  state.  In  estimating  the  condi- 
tion of  any  such  company,  the  commissioner  shall  allow  as 
assets  only  such  as  are  allowed  under  existing  laws  at  the 
time,  and  shall  charge  as  liabilities,  in  addition  of  eighty 
per  cent  of  the  capital  slock,  all  outstanding  indebtedness 
of  the  company,  and  a  premium  reserve  equal  to  fifty  per 
centum  of  the  premiums  charged  by  said  company  on  all 
risks  then  in  force. 

Hlatoryt  Original  section  enacted  March  11,  1872,  re-enact- 
ment of  §  646  Practice  Act  as  amended  1857  (Stats.  1857,  p.  29); 
repealed  April  16,  1880.  Code  Amdts.  1880  (C.  C.  P.  pt.).  p.  Ill; 
present  section  enacted  March  16,  1889,  Stats,  and  Amdts.  1889, 
p.   215. 


§1057.  UNDERTAKINGS  MENTIONED  IN  THIS 
CODE,  REQUISITES  OF.  In  any  case  where  an  under- 
taking or  bond  is  authorized  or  required  by  any  law  of  this 
state,  the  officer  taking  the  same  must,  except  in  the  case 
of  such  a  corporation  as  is  mentioned  in  the  next  preceding 
section,  require  the  sureties  to  accompany  it  with  an  affidavit 
that  they  are  each  residents  and  householders,  or  freehold- 
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ers,  within  the  state,  and  are  each  worth  the  sum  specified 
in  the  undertaking  or  bond,  over  and  above  all  their  just 
debts  and  liabilities,  exclusive  of  property  exempt  from  exe- 
cution; but  when  the  amount  specified  in  the  undertaking  or 
bond  exceeds  three  thousand  dollars,  and  there  are  more 
than  two  sureties  thereon,  they  may  state  in  their  affidavits 
that  they  are  severally  worth  amounts  less  than  the  amount 
specified  in  the  undertaking  or  bond,  if  the  whole  amount  is 
equivalent  to  that  of  two  sufficient  sureties. 

Any  corporation  such  as  is  mentioned  in  the  next  preced- 
ing: section,  may  become  sole  surety  on  such  bond.  No  such 
corporation  must  be  accepted  in  any  case  as  a  surety  when 
its  liabilities  exceed  its  assets  as  ascertained  in  th^  manner 
provided  in  section  ten  hundred  and  fifty-six. 

[New  undertaking  ordered  when — Failure  to  give,  etc.] 
Whenever  an  undertaking  has  been  given  and  approved  in 
any  action  or  proceedmg,  and  it  is  thereafter  made  to  ap- 
pear to  the  satisfaction  of  the  court  that  any  surety  upon 
such  undertaking  has  for  any  reason  become  insufficient,  the 
court  may,  upon  notice,  order  the  giving  of  a  new  undertak- 
ing, with  sufficient  sureties,  in  lieu  of  such  insufficient  under- 
taking. In  case  such  new  undertaking  so  required  shall  not 
be  given  within  the  time  required  by  such  order,  or  in  case 
the  sureties  thereon  fail  to  justify  thereon  when  required, 
all  rights  obtained  by  the  filing  of  such  original  undertaking 
shall  immediately  cease. 

HUtoryi  Enacted  March  11,  1872,  substantial  re-enactment 
of  8  660  Practice  Act  as  amended  1854  (Stats.  1854,  p.  84); 
amended  March  16,  1889,  Stats,  and  Amdts.  1889,  p.  216;  by  Code 
Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900^1,  p. 
1S3,  act  held  unconstitutional,  see  history,  Kerr's  .Cyc.  C.  C. 
§  4;  amended  March  16,  1907,  Stats,  and  Amdts.  1907,  p.  308, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  475. 

§  1057a.  JUSTIFICATION  BY  CORPORATE  SECUR- 
ITY ON  BONDS.  Whenever  the  surety  on  a  bond  or  un- 
dertaking authorized  or  required  by  any  law  of  this  state 
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is  a  corporation  of  the  state  or  a  foreign  corporation,  au- 
thorized to  become  surety  on  bonds  or  undertakings  in  the 
state,  and  exception  is  taken  to  the  sufficiency  of  such  surety 
as  required  by  law,  such  corporate  surety  may  justify  on 
such  bond  or  undertaking  as  follows: 

[Procedure.]  Any  agent,  attorney  in  fact,  or  officer  of 
such  corporation  shall  submit  to  the,  court,  judge,  officer, 
board  or  other  person  before  whom  the  justification  is  to 
be  made:  first,  the  original  or  a  certified  copy  of,  the  power 
of  attorney,  by-laws  or  other  instrument  showing  the  au- 
thority of  the  person  or  persons  who  executed  the  bond  or 
undertamng  to  execute  the  same;  second,  a  certified  copy  of 
the  certificate  of  authority  issued  by  the  insurance  commis- 
sioner as  required  by  section  five  hundred  and  ninety-six 
of  the  Political  Code,  showing  that  the  corporation  is  au- 
thorized to  transact  business;  third,  a  certificate  from  the 
county  clerk  of  the  county  or  city  and  county  in  which  the 
bond  or  undertaking  is  filed,  showing  that  the  said  certifi- 
cate of  authority  has  not  been  surrendered,  revoked,  can- 
celed, annulled  or  suspended,  or  in  the  event  that  it  has  been, 
that  renewed  authority  to  act  under  such  certificate  has  been 
granted,  as  provided  for  in  section  six  hundred  and  twenty- 
five  a  of  the  Political  Code;  fourth,  a  financial  •statement 
showing  the  assets  and  liabilities  of  such  corporation  at  the 
end  of  the  quarter  calendar  year  next  preceding  the  date  of 
the  execution  of  the  bond  or  undertaking;  such  financial 
statement  must  be  verified  under  oath  by  the  president,  or  a 
vice-president  and  attested  by  the  secretary  or  an  assistant 
secretary  of  such  corporation. 

Upon  complying  with  the  foregoing  provisions  and  it  ap« 
pearing  that  the  bond  or  undertaking  was  duly  executed, 
that  the  corporation  is  authorized  to  transact  business  in 
the  state,  and  that  its  assets  exceed  its  liabilities  in  an 
amount  equal  to  or  in  excess  of  the  amount  of  the  bond  or 
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undertaking,  the  justification  of  the  surety  shall  be  complete 
and  it  shall  be  accepted  as  the  sole  and  sufficient  surety  on 
the  bond  or  undertaking. 

[County  clerk  to  issue  certificate.]  The  county  clerk  of 
any  county  or  city  and  county  shall  upon  request,  issue  the 
certificate  hereinbefore  provided  for  which  certificate  shall 
state  whether  or  not  the  certificate  of  authority  of  such  cor- 
poration has  been  surrendered,  revoked,  canceled,  annulled 
or  suspended,  and  in  the  event  that  it  has,  whether  or  not 
renewed  authority  to  act  under  such  certificate  of  author- 
ity has  been  granted  as  provided  in  section  six  hundred  and 
fwenty-five  a  of  the  Political  Code.  For  each  certificate  is- 
sued the  county  clerk  shall  receive  a  fee  of  fifty  cents  to  be 
paid  by  the  person  obtaining  the  certificate. 

[Repealing  clause.]  All  laws  and  parts  of  laws  and  all 
sections  of  either  of  the  codes  in  conflict  herewith  are  here- 
by expressly  repealed. 

H|jitovT>  Enacted  March  20,  1911.  Stats,  and  Amdts.  1911, 
p.    412.     In   effect   Immediately. 

§1058.  PEOPLE  OP  STATE  NOT  REQUIRED  TO 
GIVE  BONDS  WHEN  STATE  IS  A  PARTY.  In  any  civil 
action  or  proceeding  wherein  the  state,  or  the  people  of  the 
state,  is  a  party  plaintiff,  or  any  state  officer,  in  his  official 
capacity,  or  in  behalf  of  the  state,  or  any  county,  city  and 
county,  city,  or  town,  is  a  party  plaintiff  or  defendant,  no 
bond,  written  undertaking,  or  security  can  be  required  of 
the  state,  or  the  people  thereof,  or  any  officer  thereof,  or  of 
any  county,  city  and  county,  city,  or  town;  but  on  comply- 
ing with  the  other  provisions  of  this  code  the  state,  or  the 
people  thereof,  or  any  state  officer  acting  in  his  official  ca- 
pacity, have  the  same  rights,  remedies,  and  benefits  as  if 
the  bond,  undertaking,  or  security  were  given  and  approved 
as  required  by  this  code. 

Hlstoryt  Enacted  March  11,  1872;  amended  April  15,  1880, 
Code  Amdts.  1880   (C.  C.  P.  pt.),  p.  76. 
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§1059.  SURETY  ON  APPEAL  SUBSTITUTED  TO 
RIGHTS  OF  JUDGMENT  CREDITOR  Whenever  any 
surety  on  an  undertaking  on  appeal,  executed  to  stay  pro- 
ceedings upon  a  money  judgment,  pays  the  judgment,  either 
with  or  without  action,  after  its  affirmation  by  the  appellate 
court,  he  is  substituted  to  the  rights  of  the  judgment  creditor, 
and  is  entitled  to  control,  enforce,  and  satisfy  such  judg- 
ment, in  all  respects  as  if  he  had  recovered  the  same. 

HUtoryi     Enacted  March  24,  1874,  Code  Amdts.  1B7Z-4,  p.  344. 
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OF  SPECIAL  PROCEEDINGS  OF  A  CIVIL 

NATURE. 


Title  I. 

II. 

III. 

IV. 

V. 

VI. 

VII. 

VIII. 

IX. 

X. 

XL 

XII. 

XIII. 

XIV. 


Preliminary  Provisions,  §§  1063,   1064. 

Of  Writs  of  Review,  Mandate,  and  Prohibition, 
§§1067-1110. 

Of  Contesting  Certain  Elections,  §§1111-1127. 

Of  Summary  Proceedings,  §§  1132-1179. 

Of  the  Enforcement  of  Liens,  §§1180-1208. 

Of  Contempts,  §§  1209-1222. 

Of  the  Voluntary  Dissolution  of  Corporations, 
§§  1227-1235. 

Of  Eminent  Domain,  §§  1237-1264. 

Of  Escheated  Estates,  §§  1269-1272. 

Of  Change  of  Name,  §§  1275-1279. 

Of  Arbitrations,  §§  1281-1290. 

Of  Proceedings  in  Probate  Courts,  §§  1294-1810. 

Of  Sole  Traders.  §§  1811-1821. 

Of  Proceedings  in  Insolvency,  §§  1822-1822b. 

Proceedings  for  the  Adjustment,  Settlement,  and 
Payment  of  Any  Indebtedness  Existing  Against 
Any  City  or  Municipal  Corporation  at  the  Time 
of  Exclusion  of  Territory  Therefrom,  and  the 
Division  of  the  Property  Thereof,  §§  1822c,  1822f. 
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PRELIMINARY  PROVISIONS. 

S  1063.     Parties,  how  designated. 

S  1064.     Judgrment  and  order  same  meaning  as  In  civil  actions. 

§1063.  PARTIES,  HOW  DESIGNATED.  The  party 
prosecuting  a  special  proceeding  may  be  known  as  the  plain- 
tiff, and  the  adverse  party  as  the  defendant. 

Hlatoryi     Enacted  March  11,  1872. 

§1064.  JUDGMENT  AND  ORDER  SAME  MEAN- 
ING  AS  IN  CIVIL  ACTIONS.  A  judgment  in  a  special 
proceeding  is  the  final  determination  of  the  rights  of  the 
parties  therein.  The  definitions  of  a  motion  and  an  order 
in  a  civil  action  are  applicable  to  similar  acts  in  a  special 
proceeding. 

HIstoiTs    Enacted  March  11,  1S72'. 
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TITLE  I. 

OF  WRITS  OF  REVIEW,  MANDATE,  AND  PROHIB- 
ITION. 

Chapter  I.  Writ  of  Review,  §§  1067-107/. 

11.  Writ  of  Mandate,  §§  1084-1097. 

III.  Writ  of  Prohibition,  §§1102-1105. 

IV.  Writs  of  Review,  Mandate,  and  Prohibition  May 

Issue  and  be  Heard  at  Chambers,  §  1108. 
V.     Rules  of  Practice  and  Appeals,  §§1109,  1110. 


CHAPTER  I. 

WRIT   OF   REVIEW. 

S  1067.  Writ  of  review  defined. 

9  1068.  When  and  by  what  courts  granted. 

§  1069.  Application  for,  how  made. 

8  1O70.  The  writ  to  be  directed  to  the  inferior  tribunal,  etc. 
S  1071.  Contents  of  the  writ. 

9  1072.  Proceedings  in  Inferior  court  may  be  stayed,  or  not. 
9  1073.  Service  of  the  writ. 

9  1074.     The  review  under  the  writ,  extent  of. 
9  1075,     A  defective  return  of  the  writ  may  be  perfected.    Hear- 
ing and  Judgment. 
9  1076.     Copy  of  judgment  must  be  sent  to  the  inferior  tribunal. 
9  1077.     Judgment-roll. 

§1067.  WRIT  OF  REVIEW  DEFINED.  The  writ  of 
certiorari  may  he  denominated  the  writ  of  review. 

Hlatoryt  Enacted  March  11,  1872,  re-enactment  of  §  455 
Practice  Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p. 
345. 

§  1068.  WHEN  AND  BY  WHAT  COURTS  GRANTED. 
A  writ  of  review  may  be  granted  by  any  court,  except  a 
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police  or  justices'  court,  when  an  inferior  tribunal,  board, 
or  officer,  exercising  judicial  functions,  has  exceeded  the 
jurisdiction  of  such  tribunal,  board,  or  officer,  and  there  is 
no  appeal,  nor,  in  the  judgment  of  the  court,  any  plain, 
speedy,  and  adequate  remedy. 

Hlstoryt     Enacted  March   11,  1872,  founded  on   §  546  Practice 

Act. 


§  1069.  APPLICATIONS  FOR,  HOW  MADE.  The  ap- 
plication must  be  made  on  the  verified  petition  of  the  party 
beneficially  interested,  and  the  court  may  require  a  notice 
of  the  application  to  be  given  to  the  adverse  party,  or  may- 
grant  an  order  to  show  cause  why  it  should  not  be  allowed, 
or  may  grant  the  writ  without  notice. 

Htstoryt  Enacted  March  11.  1872,  re-enactment  of  S  457  Prac- 
tice Act;  amended  by  Code  Commission,  Act  March  8,  1900,  Stats* 
and  Amdts.  1900-1,  p.  18S,  act  held  unconstitutional,  see  history, 
Kerr's  Cyc.  C.  C.  §  4;  amended  March  19,  1907,  Stats,  and  Amdts. 
1907,  p.  603,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  475. 

§  1070.  THE  WRIT  TO  BE  DIRECTED  TO  THE  IN- 
FERIOR TRIBUNAL,  ETC.  The  writ  may  be  directed  to 
the  inferior  tribunal,  board,  or  officer,  or  to  any  other  person 
having  the  custody  of  the  record  or  proceedings  to  be  cer- 
tified. When  directed  to  a  tribunal,  the  clerk,  if  there  be 
one,  must  return  the  writ  with  the  transcript  required. 

HUitoryt  Enacted  March  11,  1872,  re-enactment  of  9  458  Prac- 
tice Act. 


§  1071.    CONTENTS  OF  THE  WRIT.     The  writ  of  re- 
view must  command  the  party  to  whom  it  is  directed  to  cer- 
tify fully  to  the  court  issuing  the  writ,  at  a  specified  time  and 
place,  a  transcript  of  the  record  and  proceedings   (describ 
ing  or  referring  to  them  with  convenient  certainty),  that  the 
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same  may  be  reviewed  by  the  court;  and  requiring  the  party, 
m  the  mean  time,  to  desist  from  further  proceedings  in  the 
matter  to  be  reviewed. 

nijitoryt     Enacted  March  11,  1872,  re-enactment  of  fi  459  Prac- 
tice Act. 

§  1072.  PROCEEDINGS  IN  INFERIOR  COURT  MAY 
BE  STAYED,  OR  NOT.  If  a  stay  of  proceedings  be  not 
intended,  the  words  requiring  the  stay  must  be  omitted  from 
the  writ;  these  words  may  be  inserted  or  omitted,  in  the 
sound  discretion  of  the  court,  but  if  omitted,  the  power  of 
the  inferior  court  or  officer  is  not  suspended  or  the  pro- 
ceedings stayed. 

HlMtoryt  Enacted  March  11,  1872,  re-enactment  of  9  460 
Practice  Act 

§  1073.  SERVICE  OF  THE  WRIT.  The  writ  must  be 
served  in  the  same  manner  as  a  summons  in  civil  action,  ex- 
cept when  otherwise  expressly  directed  by  the  court. 

Hlntoryt  Enacted  March  11,  1872,  re-enactment  of  §  461 
I>ractlce  Act. 

§  M)74.  THE  REVIEW  UNDER  THE  WRIT,  EXTENT 
OF.  The  review  upon  this  writ  cannot  be  extended  further 
than  to  determine  whether  the  inferior  tribunal,  board,  or 
officer  has  regularly  pursued  the  authority  of  such  tribunal, 
board,  or  ofhcer. 

Hlstovyt  Enacted  March  11,  1872,  re-enactment  of  9  462 
I*ractlce  Act. 

§1075.  A  DEFECTIVE  RETURN  OF  THE  WRIT 
MAY  BE  PERFECTED.     HEARING  AND  JUDGMENT. 

If  the  return  of  the  writ  be  defective,  the  court  may  order 
a  further  return  to  be  made.  When  a  full  return  has  been 
made,  the  court  must  hear  the  parties,  or  such  of  them  as 
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« 

may  attend  for  that  purpose,  and  may  thereupon  give  judg- 
ment, either  affirming  or  annulling,  or  modifying  the  pro- 
ceedings below. 

HIatoiTt  Enacted  March  11,  1872,  re-enactment  of  9  46S 
Practice  Act. 

§  1076.  COPY  OF  JUDGMENT  MUST  BE  SENT  TO 
THE  INFERIOR  TRIBUNAL.  A  copy  of  the  judgment, 
signed  by  the  clerk,  must  be  transmitted  to  the  inferior  tri- 
bunal, board,  or  ofticer  having  the  custody  of  the  record  or 
proceeding  certified  up. 

HIstoTT't  Enacted  March  11,  1872,  re-enactment  of  f  464 
Practice  Act. 

§1077.  JUDGMENT-ROLL.  A  copy  of  the  judgment, 
signed  by  the  clerk,  entered  upon  or  attached  to  the  writ  and 
return,   constitute   the  judgment-roll. 

HUitovTt  Enacted  March  11,  1872,  re-enactment  of  first  por- 
tion of  §  465  Practice  Act. 
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CHAPTER  II. 

WRIT  OP  MANDATE. 

§  1084.     Mandate  defined. 

§  1086.     When  and  by  what  court  Issued. 

§  1086.     Writ,  when  and  upon  what  to  issue. 

8  1087.     Writ  must  be  either  alternative  or  peremptory. 

§  1088.     If    the   application   be    without   notice,    the    alternative 

writ  may  issue;  otherwise,  the  peremptory. 
§  1089.     The  adverse  party   may  answer  under  oath. 
§  1090.     If  an  essential  question  of  fact  is  raised,  the  court  may 

order  a  Jury  trial. 
S  1091.     The  applicant  may  demur  to  the  answer,  or  countervail 

It  by  proof. 
§  1092.     Motion  for  new  trial,  where  made. 
S  1093.     The  clerk  must  transmit  the  verdict  to  the  court  where 

the  motion  is  pending,  after  which  the  hearing  shall 

be  had  on  motion. 

8  1094.     If  no  answer  be  made,  or  if  the  answer  raise  no  ma- 

terial issue  of  fact,  the  hearing  must  be  before  the 
court. 

9  1095.     If  the  appllcanjt  succeed,  he  may  have  damages,  costs, 

and  a  peremptory  mandate. 
9  1096.     Service  of  the  writ, 
9  1097.     Penalty  for  disobedience  to  the  writ. 


§  1084.  MANDATE  DEFINED.  The  writ  of  mandamus 
may  be  denominated  a  writ  of  mandate. 

Hlatoryt  Enacted  March  11,  1872,  re-enactment  of  9  466 
Practice  Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p. 
345. 

§  1085.    WHEN  AND  BY  WAAT  COURT  ISSUED.    It 

may  be  issued  by  any  court,  except  a  justice's  or  police  court, 
to   any  inferior  tribunal,   corporation,   board,   or  person,   to 
compel  the  performance  of  an  act  which  the  law  specially 
enjoins,  as  a  duty  resulting  from  an  office,  trust,  or  stati 
or  to  compel  the  admission  of  a  party  to  the  use  and  en- 
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joyment  of  a  right  or  office  to  which  he  is  entitled,  and  from 
which  he  is  unlawfully  precluded  by  such  inferior  tribunal, 
corporation,  board,  or  person. 

TLimtoTTt     Enacted   March    11,    1872,   substantial    re-enactment 
of  9  467  Practice  Act 


§  1086.    WRIT.  WHEN  AND  UPON  WHAT  TO  ISSUE. 

The  writ  must  be  issued  in  all  cases  where  there  is  not  a 
plain,  speedy,  and  adequate  remedy,  in  the  ordinary  course 
of  law.  It  must  be  issued  upon  the  verified  petition  of  the 
party  beneficially  interested. 

Hlstovyt  Enacted  March  11,  1872,  re-enactment  of  9  468 
Practice  Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  183,  act  held  unconstitutional,  see 
history,  Kerr's  Cyc.  C.  C.  l  i;  amended  March  16,  1907,  Stats, 
and  Amdts.  1907,  p.  307,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  475. 


§1087.  WRIT  MUST  BE  EITHER  ALTERNATIVE 
OR  PEREMPTORY.  The  writ  may  be  either  alternative  or 
peremptory. 

The  alternative  writ  must  command  the  party  to  whom  it 
is  directed  immediately  after  the  receipt  of  the  writ,  or  at 
some  other  specified  time,  to  do  the  act  required  to  be  per- 
formed, or  to  show  cause  before  the  court  at  a  specified  time 
and  place  why  he  has  not  done  so. 

The  peremptory  writ  must  be  in  a  similar  form,  except 
that  the  words  requiring  the  party  to  show  cause  why  he  has 
not  done  as  commanded  must  be  omitted  and  a  return  day 
inserted. 

Himtoryt  Enacted  March  11.  1872,  re-enactment  of  9  469 
Practice  Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  183,  act  held  unconstitutional,  see 
history,  Kerr's  Cyc.  C.  C.  9  4;  amended  March  15,  1907,  Stats, 
and  Amdts.  1907,  p.  307,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  476. 
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§1088.  IP  THE  APPLICATION  BE  MADE  WITH- 
OUT  NOTICE,  THE  ALTERNATIVE  WRIT  MAY  IS- 
SUE;  OTHERWISE,  THE  PEREMPTORY.  When  the 
application  to  the  court  is  made  without  notice  to  the  ad- 
verse party,  and  the  writ  is  allowed,  the  alternative  must  be 
first  issued;  but  if  the  application  is  upon  due  notice  and  the 
writ  is  allowed,  the  peremptory  may  be  issued  in  the  first 
instance.  With  the  alternative  writ  and  also  with  any  not- 
ice of  an  intention  to  apply  for  the  writ,  there  must  be  served 
on  each  person  against  whom  the  writ  is  sought  a  copy  of  the 
petition.  The  notice  of  the  application,  when  given,  must 
be  at  least  ten  days.  The  writ  can  not  be  granted  by  de- 
fault. The  case  must  be  heard  by  the  court,  whether  the 
adverse  party  appears  or  not. 

HUtovyi  Enacted  March  11,  1872,  re-enactment  of  §  470 
Practice  Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  184,  act  held  unconstitutional,  see 
history,  Kerr's  Cyc.  C.  C.  §  4;  amended  March  16,  1907,  Stats, 
and  Amdts.  1907,  p.  308,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  476. 

§  1089.  THE  ADVERSE  PARTY  MAY  ANSWER  UN- 
DER OATH.  On  the  return  of  the  alternative,  or  the  day 
on  which  the  application  for  the  writ  is  noticed,  the  party  on 
whom  the  writ  or  notice  has  been  served  may  answer  the 
petition  under  oath,  in  the  same  manner  as  an  answer  to  a 
complaint  in  a  civil  action. 

Historyt  Enacted  March  11,  1872,  re-enactment  of  S  471 
Practice  Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  184,  act  held  unconstitutional,  see 
history,  Kerr's  Cyc.  C.  C.  5  4;  amended  March  16,  1907,  Stats. 
and  Amdts.  1907,  p.  808,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  476, 

§  1090.  IF  AN  ESSENTIAL  QUESTION  OP  PACT  IS 
RAISED,  THE  COURT  MAY  ORDER  A  JURY  TRIAL. 

If  an  answer  be  made,  which  raises  a  question  as  to  a  mat- 
ter of  fact  essential  to  the  determination  of  the  motion,  and 
affecting  the  .substantial  rights  of  the  parties,  and  upon  the 
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supposed  truth  of  the  allegation  of  which  the  application  for 
the  writ  is  based,  the  court  may,  in  its  discretion,  order  the 
question  to  be  tried  before  a  jury,  and  postpone  the  argu- 
ment until  such  trial  can  be  had,  ana  the  verdict  certified  to 
the  court.  The  question  to  be  tried  must  be  distinctly  stated 
in  the  order  for  trial,  and  the  county  must  be  designated  in 
which  the  same  shall  be  had.  The  order  may  also  direct  the 
jury  to  assess  any  damages  which  the  applicant  may  have 
sustained,  in  case  they  find  for  him. 

HIstoryt      Enacted    March    11,     1872,    re-enactment    of    S  472 
Practice  Act. 


§  1091.    THE  APPLICANT    MAY    DEMUR    TO    THE 
ANSWER,  OR  COUNTERVAIL  IT  BY  PROOF.    On  the 

trial  the  applicant  is  not  precluded  by  the  answer  from  any 
valid  objection  to  its  sufficiency,  and  may  countervail  it  by 
proof  either  in  direct  denial  or  by  way  of  avoidance. 

Hlatoryt      Enacted    March     11,    1872,    re-enactment    of     §  473 
Practice  Act. 

§  1092.    MOTION  FOR  N&W  TRIAL,  WHERE  MADE. 

The  motion  for  a  new  trial  must  be  made  in  the  court  in 
which  the  issue  of  fact  is  tried. 

HUtorFt     Enacted  March  11,  1872,  founded  on   S  474   Practice 
Act. 


§1093.  THE  CLERK  MUST  TRANSMIT  THE  VER- 
DICT TO  THE  COURT  WHERE  THE  MOTION  IS 
PENDING,  AFTER  WHICH  THE  HEARING  SHALL 
BE  HAD  ON  MOTION.  If  no  notice  of  a  motion  for  a 
new  trial  be  given,  or  it  given,  the  motion  be  denied,  the 
clerk,  within  five  days  after  rendition  of  the  verdict  or  denial 
of  the  motion,  must  transmit  to  the  court  in  which  the  ap- 
plication  for   the  writ   is  pending,   a   certified   copy  "of  the 
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verdict  attached  to  the  order  of  trial;  after  which  either 
party  may  bring  on  the  argument  of  the  application,  upon 
reasonable  notice  to  the  adverse  party. 

HlstoiTs      Enacted    March    11,    1872,    re-enactment    of    §  475 
Practice  Act. 


§  1094.  IF  NO  ANSWER  BE  MADE,  OR  IP  THE  AN- 
SWER RAISE  NO  MATERIAL  I^SUE  OF  FACT,  THE  ' 
HEARING  MUST  BE  BEFORE  THE  COURT.  If  no  an- 
swer be  made,  the  case  must  be  heard  on  the  papers  of  the 
applicant.  If  the  answer  raises  only  questions  of  law,  or 
puts  in  issue  immaterial  statements,  not  affecting  the  sub- 
stantial rights  of  the  parties,  the  court  must  proceed  to  hear 
or  fix  a  day  for  hearing  the  argument  of  the  case. 

HtotoiTi  Enacted  March  11,  1872,  re-enactment  of  f  476 
Practice  Act;  amended  March  24,  1874,  Code  Amdts.  1873-4, 
p.    345.  ' 

§1095.  IF  THE  APPLICANT  SUCCEED,  HE  MAY 
HAVE  DAMAGES,  COSTS,  AND  A  PEREMPTORY 
MANDATE.  If  judgment  be  given  for  the  applicant,  he 
may  recover  the  damages  which  he  has  sustained,  as  found 
by  the  jury,  or  as  may  be  determined  by  the  court  or  referee, 
upon  a  reference  to  be  ordered,  together  with  costs;  and  for 
such  damages  and  costs  an  execution  may  issue;  and  a  per- 
emptory mandate  must  also  be  awarded  without  delay; 

[When  state,  etc.,  is  respondent]  Provided,  however,  that 
in  all  cases  where  the  respondent  is  a  state,  county  of  mu- 
nicipal oi)icer,  all  damages  and  costs,  or  cither,  which  may 
be  recovered  or  awarded,  shall  be  recovered  and  awarded 
against  the  state,  county  or  municipal  corporation  repre- 
sented by  such  officer  and  not  against  such  ofBcer  so  appear- 
ing in  said  proceeding,  and  the  same  shall  be  a  proper  claim 
against  the  state,  or  county,  or  municipal  corporation  for 
which  such  orlicer  shall  have  appeared,  and  shall  be  paid  as 
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Other  claims  against  the  state,  county  or  municipality  are 
paid;  but  in  all  such  cases,  the  court  shall  first  determine 
that  the  officer  appeared  and  made  defense  in  such  proceed- 
ing in  good  faith. 

HI«tor7-i  Enacted  March  11,  1872.  a  re-enactment  of  S  477 
Practice  Act;  amended  May  31,  1913,  Stats,  and  Amdts.  1918, 
p.  359.     In  effect  August  10,  1918. 

§  1096.  SERVICE  OF  THE  WRIT.  The  writ  must  be 
served  in  the  same  manner  as  a  summons  in  a  civil  action, 
except  when  otherwise  expressly  directed  by  order  of  the 
court.  Service  upon  a  majority  of  the  members  of  any  board 
or  body,  is  service  upon  the  board  or  body,  whether  at  the 
time  of  the  service  the  board  or  body  was  in  session  or  not. 

Hlstoryt  Enacted  March  11,  1872,  re-enactment  of  S  478 
Practice  Act,  last  sentence  added. 

§1097.  PENALTY  FOR  DISOBEDIENCE  TO  THE 
WRIT.  When  a  peremptory  mandate  has  been  issued  and 
directed  to  any  inferior  tribunal,  corporation,  board,  or  per- 
son, if  it  appear  to  the  court  that  any  member  of  such  tri- 
bunal, corporation,  or  board,  or  such  person  upon  whom  the 
writ  has  been  personally  served,  has,  without  just  excuse, 
refused  or  neglected  to  obey  the  same,  the  court  may,  upon 
motion,  impo.«e  a  fine  not  exceeding  one  thousand  dollars. 
In  case  of  persistence  in  a  refusal  of  obedience,  the  court 
may  order  the  party  to  be  imprisoned  until  the  writ  is 
obeyed,  and  may  make  any  orders  necessary  and  proper 
for  the  complete  enforcement  of  the  writ. 

!  HlNtoiTi      Enacted    March    11,    1872,    re-enactment    of    §  479 

Practice  Act,  omlttingr  last  sentence;   amended  March  24,   1874, 
Code  Amdts.   1873-4,  p.   345. 
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CHAPTER  III. 

WRIT   OF  PROHIBITION. 

§  1102.  Prohibition  defined. 

i  1103.  Where  and  when  issued. 

S  1104.  Writ  may  be  alternative  or  peremptory.     Form  of. 

S  1105.  Certain  provisions  of  the  preceding  chapter  applicable. 

§  1102.  PROHIBITION  DEFINED.  The  writ  of  prohib- 
ition is  the  counterpart  of  the  writ  of  mandate.  It  arrests 
the  proceedings  of  any  tribunal,  corporation,  board,  or  per- 
son, whether  exercising  functions  judicial  or  ministerial, 
when  such  proceedings  are  without  or  in  excess  of  the  jur- 
isdiction of  such  tribunal,  corporation,  board,  or  person. 

Hlatoryt  Enacted  March  11,  1S72;  amended  March  3,  18S1, 
Stats,  and  Amdts.  1881,  p.  20. 

§  1103.  WHERE  AND  WHEN  ISSUED.  It  may  be  is- 
sued by  any  court  except  police  or  justices*  courts,  to  an  in- 
ferior tribunal  or  to  a  corporation,  board,  or  person,  in  all 
cases  where  there  is  not  a  plain,  speedy,  and  adequate  rem- 
edy in  the  ordinary  course  of  law.  It  is  issued  upon  the 
verified  petition  of  the  person  beneficially  interested. 

HlfltorT-i      Enacted   March    11,    1872;    amended    by    Code    Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  184,  act 
held  unconstitutional,  see  history,  Kerr's  Cyc.  C.  C.  5  4:  amended 
*March  21,  1907,  Stats,  and  Amdts.  1907,  p.  838,  Kerr's  Stats,  and 
Amdts.    1906-7,   p.    476. 

§1104.  WRIT  MAY  BE  ALTERNATIVE  OR  PER- 
EMPTORY. FORM  OF.  The  writ  must  be  either  alter- 
native or  peremptory.  The  alternative  writ  must  command 
the  party  to  whom  it  is  directed  to  desist  or  refrain  from 
further  proceedings  in  the  action  or  matter  specified  therein, 
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until  the  further  order  of  the  court  from  which  it  is  issued, 
and  to  show  cause  before  such  court,  at  a  specified  time  and 
place,  why  such  party  should  not  be  absolutely  restrained 
from  any  further  proceedings  in  such  action  or  matter.  The 
peremptory  writ  must  be  in  a  similar  form,  except  that  tbe 
words  requiring  the  party  to  show  cause  why  he  should  not 
be  absolutely  restramed,  etc.,  must  be  omitted,  and  a  return 
day  inserted. 

History t  Enacted  March  11,  1872;  amended  by  Code  Com- 
mission, Act  March  8,  1901.  Stats,  and  Amdts.  1900-1,  p.  184,  act 
held  unconstitutional,  see  history,  Kerr's  Cyc.  C.  C.  S  4;  amended 
March  21,  1907,  Stats,  and  Amdts.  1907,  p.  838,  Kerr's  Stats, 
and  Amdts.  1906-7,  p.  476. 

§1105.  CERTAIN  PROVISIONS  OF  THE  PRECED- 
ING  CHAPTER  APPLICABLE.  The  provisions  of  the  pre- 
ceding chapter,  except  of  the  first  four  sections  thereof,  ap- 
ply to  this  proceeding. 

HI«tory:     Enacted  March  11,  1872. 
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CHAPTER  IV. 

-WRITS    OF    REVIEW,    MANDATE,    AND    PROHIBITION    MAY 
ISSUE  AND  BE  HEARD  AT  CHAMBERS. 

$  1108.     Writs   of  review,   mandate,  and   prohibition   may  issue 
and  be  heard  at  chambers. 

§1108.  WRITS  OF  REVIEW,  MANDATE,  AND  PRO- 
HIBITION  MAY  ISSUE  AND  BE  HEARD  AT  CHAM- 
BERS. Writs  of  review,  mandate,  and  prohibition  issued  by 
the  supreme  court,  or  by  a  superior  court,  may,  in  the  dis- 
cretion of  the  court  issuing  the  writ,  be  made  returnable,  and 
a  hearing  thereon  be  had  at  any  time. 

History:  Enacted  March  11,  1872,  founded  on  9  653  Practice 
Act,  as  amended  1854  (Stats.  1854,  p.  84);  amended  March  24, 
1874,  Code  Amdts.  1873-4,  p.  346;  April  15.  1880,  Code  Amdts. 
1880  (C.  C.  P.  pt.)»  p.  74;  repealed  by  Code  Commission,  Act 
March  8,  1901.  Stats,  and  Amdts.  1900-1.  p.  184,  act  held  un- 
constitutional,  see   history,    9  6   ante. 


CHAPTER  V. 
RULES  OF  PRACTICE  AND  APPEALS. 

S  1109.     Certain  provisions  of  part  two  applicable, 
i  1110,     Same. 

§  1109.  CERTAIN  PROVISIONS  OF  PART  TWO  AP- 
PLICABLE. Except  as  otherwise  provided  in  this  title,  the 
provisions  of  part  two  of  this  code  are  applicable  to  and 
constitute  the  rules  of  practice  in  the  proceedings  men- 
tioned in  this  title. 

HlstoTTi  Enacted  March  11.  1872;  amended  by  Code  Commis- 
sion, Act  March' 8,  1901,  Stats,  and  Amdts.  1900-1.  p.  184,  act  held 
unconstitutional,  see  history,  9  6  ante. 
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§  1110.  SAME.  The  provisions  of  part  two  of  this  code 
relative  to  new  trials  and  appeals,  except  in  so  far  as  they  are 
inconsistent  with  the  provisions  of  this  title,  apply  to  the 
proceedings  mentioned  in  this  title. 

Hlstoryi  Enacted  March  11,  1872;  amended  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  185,  act 
held  unconstitutional,  see  history,  §  5  ante. 
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TITLE  II. 

OF  CONTESTING  CERTAIN   ELECTIONS. 

9  1111.     Who  may  contest,  and  grrounds  of  contest. 

9  1112.     Irregularity  and  Improper  conduct  of  judges,  when  to 

annul  elections. 
9  1113.     When  not  to. 

9  1114.     Illegal  votes,  when  not  to  vitiate  election. 
9  1115.     Proceedings  on  contest. 

9  1116.     Statement  of  cause  of  contest  in  Illegal  voting. 
9  1117.     Statement  of  cause  of  contest.     Want  of   form  not   to 

vitiate. 
9  1118.     Superior    Judge    to    hold    special    session    for    trial    of 

contest. 
9  1118[a].Same. 

9  1119.     Clerk   to   Issue   citation   to   respondent. 
S  1120.     Witnesses,   attendance   of,  how   enforced. 
9  1121.     Power  of  court.     Adjournment  of  court. 
9  1122.     Rules  to  govern  court  in  trial  of  contest. 
9  1123.     Court  may  declare  who  was  elected. 
9  1124.     Fees  of  officers  and  witnesses.     [Repealed.] 
9  1124 [a]. In  case  of  tie  vote,  who  may  contest. 
9  1124[b].Same. 
9  1125.     Costs. 
9  1X26.     Appeal. 
9  1126[a].Same. 
9  1127.     When   election   void   and   ofHce   vacant. 

§  nil.  WHO  MAY  CONTEST,  AND  GROUNDS  OF 
CONTEST.  Any  elector  of  a  county,  city  and  county,  city, 
or  of  any  political  subdivision  of  either,  may  contest  the 
right  of  any  person  declared  elected  to  an  office  to  be  exer» 
cised  therein,  for  any  of  the  following  causes: 

1.  For  malconduct  on  tjie  part  of  the  board  of  judges,  or 
any  member  thereof. 

2.  When  the  person  whose  right  to  the  ofKce  is  contested 
was  not,  at  the  time  of  the  election,  eligible  to  such  office. 

3.  When  the  person  whose  right  is  contested  has  given  to 
any  elector  or  inspector,  judge,  or  clerk  of  the  election,  any 
bribe  or  reward,  or  has  offered  any  such  bribe  or  reward  for 
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the  purpose  of  procuring  his  election,  or  has  committed  any 
other  offense  against  the  elective  franchise  defined  in  title 
four,  part  one,  of  the  Penal  Code. 
4.  On  acc9unt  of  illegal  votes. 

HUitoxyt  Enacted  March  11,  1872;  amended  March  11,  187$. 
Code  Amdts.  1876-6,  p.  100. 

§  1112.  IRREGULARITY  AND  IMPROPER  CONDUCT 
OF  JUDGES,  WHEN  TO  ANNUL  ELECTIONS.    No  ir- 

regularity  or  improper  conduct  in  the  proceedings  of  the 
judges,  or  [of]  any  of  them,  is  such  malconduct  as  avoids 
an  election,  unless  the  irregularity  or  improper  conduct  is 
such  as  to  procure  the  person  whose  right  to  the  oftice  is 
contested  to  be  declared  elected,  when  he  had  not  received 
the  highest  number  of  legal  votes. 

HIstofTi    Enacted  March  11,  1872. 

§1113.  WHEN  NOT  TO.  When  any  election  held  for 
an  office  exercised  in  and  for  a  county  is  contested  on  ac- 
count of  any  malconduct  on  the  part  of  the  board  of  judges 
of  any  township  election,  or  any  member  thereof,  the  elec» 
tion  cannot  be  annulled  and  set  aside  upon  any  proof  there- 
of, unless  the  rejection  of  the  vote  of  such  township,  or  town- 
ships, would  change  the  result  as  to  such  office  in  the  re- 
maining vote  of  the  county. 

HLitorj'i    Enacted  March  11,  1872. 

§  1114.  ILLEGAL  VOTES,  WHEN  NOT  TO  VITIATE 
ELECTION.  Nothing  in  the  fourth  ground  of  contest, 
specified  in  section  eleven  hundred  and  eleven,  is  to  be  so 
construed  as  to  authorize  an  election  to  be  set  aside  on  ac- 
count of  illegal  votes,  unless  it  appear  that  a  number  of  il- 
legal votes  has  been  given  to  the  person  whose  right  to  the 
office  is  contested,  which,  if  taken  from  him,  would  reduce 
the  number  of  his  legal  votes  below  the  number  of  votes 
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given  to  some  other  person  for  the  same  office,  after  de- 
ducting therefrom  the  illegal  votes  which  may  be  shown 
to  have  been  given  to  such  other  person. 

Hlstoryi     Enacted  March  11,  1872. 


g  1115.  PROCEEDINGS  ON  CONTEST.  When  an  elec- 
tor contests  the  right  of  any  person  declared  elected  to  such 
office  he  must  file  with  the  county  clerk  a  written  statement 
setting  forth  specifically: 

1.  The  name  of  the  party  contesting  such  election  and 
that  he  is  an  elector  of  the  district,  county  or  township,  as 
the  case  may  be,  in  which  such  election  was  held. 

2.  The  name  of  the  person  whose  right  to  the  office  is  con- 
tested. 

3.  The  office. 

4.  The  particular  grounds  of  such  contest. 

Such  statement  must  be  verified  by  the  contesting  party 
as  provided  by  section  four  hundred  and  forty-six  of  this 
code,  and  must  be  filed  within  thirty  days  after  the  declara- 
tion of  the  result  of  the  election  by  the  body  canvassing  the 
returns  thereof,  except  in  cases  where  the  contest  is  brought 
on  ^ny  of  the  grounds  mentioned  in  subdivision  three  of  sec- 
tion one  thousand  one  hundred  and  eleven,  when  it  must  be 
brought  within  six  months  after  the  declaration  of  the  result 
of  the  election  by  the  body  canvassing  the  returns  thereof. 

History  I  Enacted  March  11,  1872;  amended  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1.  p.  185,  act 
held  unconstitutional,  see  history,  Kerr's  Cyc.  C.  C.  {  4;  amended 
March  19,  ld07.  Stats,  and  Amdts.  1907.  p.  642;  Kerr's  Stats,  and 
Amdts.  1906-7,  p.  477;  also  amended  March  23,  1907,  Stats,  and 
Amdts.  1907,  p.  912  [the  latter  act  simply  omits  the  comma 
following  the  words  "he  must,"  in  second  line],  Kerr's  Stats. 
and  Amdts.  190^-7,  p.  477;  March  26,  19a9,  Stats,  and  Amdts.  1909, 
p.  718. 
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§1116.  STATEMENT  OF  CAUSE  OF  CONTEST  IN 
ILLEGAL  VOTING.  When  the  reception  of  illegal  votes 
is  alleged  as  a  cause  of  contest,  it  is  sufficient  to  state  gen- 
erally that  in  one  or  more  specified  voting  precincts  illegal 
votes  were  given  to  the  person  whose  election  is  contested, 
which,  if  taken  from  him,  will  reduce  the  number  of  his  legal 
votes  below  the  number  of  legal  votes  given  to  some  other 
person  for  the  same  office; 

[When  based  on  reception  of  illegal  votes.]  But  no  testi- 
mony can  be  received  of  any  illegal  votes,  unless  the  parly 
contesting  such  election  deliver  to  the  opposite  party,  at 
least  three  days  before  such  trial,  a  written  list  of  the  num- 
ber of  illegal  votes,  and  by  whom  given,  which  he  intends  to 
prove  on  such  trial;  and  no  testimony  can  be  received  of  any 
illegal  votes  except  such  as  are  specified  in  such  list. 

Hlfftoryi  Enacted  March  11,  1872;  amended  April  15,  1880. 
Code  Amdta.  1880   (C.  C.  P.  pt.),  p.  74. 


§1117.  STATEMENT  OF  CAUSE  OF  CONTEST. 
WANT  OF  FORM  NOT  TO  VITIATE.  No  statement  of 
the  grounds  of  contest  will  be  rejected,  nor  the  proceedings 
dismissed  by  any  court  for  want  of  form,  if  the  grounds  of 
contest  are  alleged  with  such  certainty  as  will  advise  the 
defendant  of  the  particular  proceeding  or  cause  for  which 
such  election  is  contested. 

History t     Enacted  March  11,  1872. 


§llia.  SUPERIOR  JUDGE  TO  HOLD  SPECIAL 
SESSION  FOR  TRIAL  OF.  Upon  the  statement  being 
filed,  the  county  clerk  must  inform  the  superior  court  oi  the 
county  thereof,  which  shall  thereupon  set  some  day  to  be 
named  by  it,  not  less  than  ten  nor  more  than  twenty  days 
from  the  date  of  such  order,  to  hear  and  determine  such  con- 
tested election. 
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History t  Enacted  March  11»  1872;  amended  April  16.  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  75;  amended  March  18,  1907, 
Stats,  and  Amdts.  1907,  p.  564,  Kerr's  Stats,  and  Amdts.  1906-7. 
p.  477.     See  9  1118[a]  post. 


§  1118[a].  SAME.  Within  five  days  after  the  end  of  the 
time  allowed  for  filing  such  statements  the  county  clerk 
must  notify  the  superior  court  of  the  county  or  city  and 
county  of  all  statements  filed.  The  court  shall  thereupon 
order  a  special  session  to  be  held,  on  some  day  to  be  named 
by  it,  not  less  than  ten  nor  more  than  twenty  days  from 
the  date  of  such  order,  at  which  session  the  ballots  shall  be 
opened  and  a  recount  taken,  in  the  presence  of  all  the  parties, 
of  the  votes  cast  for  the  various  candidates  in  all  contests 
where  it  appears  from  the  statements  filed  that  a  recount 
is  necessary  for  the  proper  determination  of  such  contest 
or  contests. 

The  court  shall  continue  in  special  session  to  hear  and 
determine  all  other  issues  arising  in  such  contested  elections 
and  within  ten  days  after  the  submission  thereof,  the  court 
bhall  file  its  findings  of  fact  and  conclusions  of  law  and  im- 
mediately thereafter  judgment  thereon  shall  be  entered. 

Hlstoryi  Amendment  of  March  19,-1907,  without  a  repealing 
clause.  Stats,  and  Amdts.  1907,  p.  643,  Kerr's  Stats,  and  Amdts. 
1906-7,  p.  477. 

§  1119.  CLERK  TO  ISSUE  CITATION  TO  RESPOND- 
ENT. The  clerk  shall  thei^eupon  issue  a  citation  for  the  per- 
son, whose  right  to  the  office  is  contested,  to  appear  at  the 
time  and  place  specified  in  the  order,  which  citation  must  be 
delivered  to.  the  sheriff,  and  served  either  upon  the  party  in 
person,  or,  if  he  cannot  be  found,  by  leaving  a  copy  thereof 
at  the  house  where  he  last  resided,  at  least  five  days  before 
the  time  so  specified. 

Ulutoryt  Enacted  March  11,  1872;  amended  April  15,  1880, 
Code  Amdts.  1880   (C.  C.  P.  pt),  p.  75. 
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§1120.  WITNESSES,  ATTENDANCE  OF,  HOW  EN- 
FORCED. The  clerk  must  issue  subpoenas  for  witnesses 
at  the  request  of  either  party,  which  must  be  served  as  other 
subpoenas;  and  the  superior  court  shall  have  full  power  to 
issue  attachments  to  compel  the  attendance  of  witnesses  who 
have  been  subpoenaed  to  attend. 

Htatoryt  Enacted  March  11,  1872;  amended  April  15,  1880, 
Code  Amdts.   1880   (C.  C.  P.  pt.),  p.  75. 

§1121.  POWER  OF  COURT.  ADJOURNMENT  OF 
COURT.  The  court  must  meet  at  the  time  and  place  desig- 
nated, to  determine  such  contested  election,  and  shall  have 
all  the  powers  necessary  to  the  determination  thereof.  It 
may  adjourn  from  day  to  day  until  such  trial  is  ended,  and 
may  also  continue  the  trial,  before  its  commencement,  for 
any  time  not  exceeding  twenty  days,  for  good  caus.e  shown 
by  either  party  upon  affidavit,  at  the  costs  of  the  party  ap- 
plying for  such  continuance. 

Hlatoryt     Enacted  March  11,  1872. 

§1122.  RULES  TO  GOVERN  COURT  IN  TRIAL  OF 
CONTEST.  The  court  must  be  governed,  in  the  trial  and 
determination  of  such  contested  election,  by  the  rules  of  law 
and  evidence  g^overning  the  determination  of  questions  of 
law  and  fact,  so  far  as  the  same  may  be  applicable;  and  may 
dismiss  the  proceedings  if  the  statement  of  the  cause  or 
causes  of  the  contest  is  [in] sufficient,  or  for  want  of  prose- 
cution. After  hearing  the  proofs  and  allegations  of  the  par- 
ties, the  court  must  pronounce  judgment  in  the  premises, 
either  confirming  or  annulling  and  setting  aside  such  election. 

Hlstoryi     Enacted  March  11,  1872. 

§  1123.  COURT  MAY  DECLARE  WHO  WAS  ELECT- 
ED. If  in  any  such  case  it  appears  that  another  person  than 
the  one  returned  has  the  highest  number  of  legal  votes,  the 
court  must  declare  such  person  elected.    The  person  declared 
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elected  by  the  superior  court  shall  be  entitled  to  a  certificate 
of  election;  and,  if  a  certificate  has  not  already  been  issued  to 
him»  the  county  clerk  must  immediately  make  out  and  deliv- 
er to  such  person  a  certificate  of  election  signed  by  him, 
and  authenticated  with  the  seal  of  the  superior  court  If  the 
clerk  has  issued  any  certificate  for  the  same  office  to  any 
other  person  than  the  one  declared  elected  by  the  court,  such 
certificate  shall  be  annulled  by  the  judgment. 

[Saving  clause.]  Sec.  3.  None  of  the  provisions  of  this  act 
shall  be  held  to  apply  to  any  pending  contest  or  any  contest 
in  which  the  decision  of  the  superior  court  shall  have  been 
rendered  prior  to  the  passage  of  this  act. 

HiJitoiTi  Enacted  March  11.  1872;  amended  March  19,  1907, 
Stats,  and  Amdts.  1907,  p.  649,  Kerr's  Stats,  and  Amdts.  1906-7, 
p.  477. 

§1124.    FEES     OF     OFFICERS     AND     WITNESSES. 

[Repealed.] 

HlatoiTi  Enacted  March  11,  1872;  repealed  April  15,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt),  p.  76;  added  by  Code  Cdmmis- 
sion,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  185,  act 
held  unconstitutional,  see  history,  9  5  ante. 

§  1124[a,]  IN  CASE  OF  TIE  VOTE,  WHO  MAY  CON- 
TEST. Whenever  the  body  canvassing  the  returns  of  any 
such  election  declares  that  no  person  has  received  the  high- 
est number  of  votes  given  for  that  particular  office,  any  elect- 
or of  the  county,  city  and  county,  city  or  political  subdivision 
of  either,  in  which  such  office  is  to  be  exercised  may,  within 
•  twenty  days  after  such  declaration,  contest  the  same  by  fil- 
ing with  the  clerk  a  written  statement  setting  forth  the  mat- 
ters stated  in  subdivisions  one,  three  and  four  of  section  elev- 
en hundred  and  fifteen,  and  also  the  names  of  the  persons 
shown  by  such  declaration  to  have  reeeived  the  highest  and 
equal  number  of  votes;  which  statement  must  be  verified. 

[Proceedings.]  A  citation  must  thereupon  be  issued  to  and 
served  upon  such  of  said  persons  receiving  an  equal  number 
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of  votes  as  are  not  contestants  as  provided  in  section  eleven 
hundred  and  nineteen. 

[What  to  govern.]  Thereupon  like  proceedings  must  be 
had  as  are  provided  in  this  title  for  contesting  the  right  of 
a  person  declared  elected;  and  all  the  provisions  of  this  title 
so  far  as  applicable  thereto- must  govern  in  such  proceedings. 

[Who  to  be  declared  elected.]  If  the  court  finds  that  some 
person  has  received  the  highest  number  of  votes  such  person 
must  be  declared  elected. 

Mlmtoryt  Enacted  March  19.  1907,  Stats,  and  Amdts.  1907,  p. 
678.  Kerr's  Stats,  and  Amdts.  1906-7.  p.  478  [fi  1124].  A  similar 
provision,  enacted  March  23,  1907.  given  below  as  §  1124tbl. 


§  1124[b.]  SAME.  Whenever  the  body  canvassing  the 
returns  of  any  such  election  declares  that  no  person  has  re- 
ceived the  highest  number  of  votes  given  for  that  particular 
office,  any  elector  of  the  county,  city  and  county,  city,  or 
political  subdivision  of  either,  in  which  such  office  is  to  be 
exercised,  may,  within  twenty  days  after  such  declaration, 
contest  the  same  by  filing  with  the  county  clerk  a  written 
statement,  setting  forth  specifically  the  matters  stated  in  sub- 
divisions one,  three  and  four  of  section  eleven  hundred  and 
fifteen,  and  also  the  names  of  the  persons  shown  by  such 
declaration  to  have  received  an  equal  number  of  votes;  which 
statement  must  be  verified  as  provided  in  said  section  eleven 
hundred  and  fifteen.  A  citation  must  thereupon  be  issued  for 
and  served  upon  the  persons  so  declared  to  have  received  an 
equal  number  of  votes,  as  provided  in  section  eleven  hundred 
and  nineteen,  unless  one  of  such  persons  is  the  contestant,  in  • 
which  case  the  citation  need  not  be  issued  for  or  served  upon 
hira.  Thereupon  like  proceedings  must  be  had  as  are  pro- 
vided in  this  title  for  contesting  the  right  of  a  person  declared 
elected;  and  all  the  provisions  of  this  title,  so  far  as  applic- 
able thereto,  must  govern  in  such  proceedings. 

History t      Enactment    of  March    28,    1907.   Stats,    and   Amdts. 
1907.  p.   913.  Kerr's  Stats,  and  Amdts.   1906-7,   p.   478    [5  1124a]. 
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A  similar  provision  was  enacted  March  19,  1907.  given  herein  as 
§  1124[a]. 

§  1125.  COSTS.  If  the  proceedings  are  dismissed  for  in- 
sufficiency, or  for  want  of  prosecution,  or  the  election  is  by 
the  court  confirmed,  judgment  must  be  rendered  against  the 
party  contesting  such  election,  for  costs,  in  favor  of  the  party 
whose  election  was  contested;  but  if  the  election  is  annulled 
or  set  aside,  judgment  for  costs  must  be  rendered  against  the 
party  whose  election  was  contested,  in  favor  of  the  party  con- 
testing the  same;  provided,  that  where  two  or  more  contest- 
ed elections  are  joined  for  the  purpose  of  recounting  votes  as 
in  this  title  provided,  the  costs  shall  be  apportioned  among 
the  parties  in  the  discretion  of  the  court.  Primarily  each 
party  is  liable  for  the  costs  created  by  himself,  to  the  officers 
and  witnesses  entitled  thereto,  which  may  be  collected  in 
the  same  manner  as  similar  costs  are  collected  in  other  cases. 

Hlstoryi  Enacted  March  11,  1872;  amended  April  15,  1880. 
Code  Amdts.  1880  (C.  C.  P.  pt),  p.  75;  amended  March  19,  1907, 
Stats,  and  Amdts.  1907.  p.  643,  Kerr's  Stats,  and  Amdts.  1906-7, 
p.  479. 


§1126.  APPEAL.  Either  party,  aggrieved  by  the  judg- 
ment of  the  court,  may  appeal  therefrom  to  the  district  court 
of  appeal,  as  in  other  cases  of  appeal  thereto  from  the  supe- 
rior court;  provided,  that  during  the  pendency  of  proceedings 
on  appeal,  and  until  final  determination  of  such  proceedings, 
the  person  declared  elected  by  the  superior  court  shall  be  en- 
titled to  the  office  in  like  manner  as  if  no  appeal  had  been 
taken. 

[Saving  clause  of  Act  of  1907.]  The  amendatory  act  of 
1907  contained  the  following  section: 

Sec.  3.  None  of  the  provisions  of  this  act  shall  be  held  to 
apply  to  any  pending  contest  or  any  contest  in  which  the  de- 
cision of  the  superior  court  shall  have  been  rendered  prior 
to  the  passage  of  this  act. 
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Hlntoryt  Enacted  March  11,  1872;  amended  April  15,  1S80, 
Code  Amdts.  1880  (C.  C.  P.  pt.).  p.  75;  by  Code  Commission,  Act 
March  8.  1901,  Stats,  and  Amdts.  1900-1,  p.  186.  act  held  un- 
constitutional, see  history,  Kerr's  Cyc.  C.  C.  S  4;  amended  March 
19,  1907,  Stats,  and  Amdts.  1907.  p.  649,  Kerr's  Stats,  and  Amdts. 
1906-7,  p.  479;  this  section  was  amended  by  a  different  provision 
March  23.  1907,  which  act  is  given  herein  as  5  1126[a];  amended 
April  16,  1909.  Stats,  and  Amdts.   1909,  p.  975. 

§  1126[a.]     SAME.     Either  party  aggrieved  by  the  judg 
ment  of  the  court  may,  within  thirty  days  after  notice  of  the 
entry  thereof,  appeal  therefrom  to  the  supreme  court,  as  in 
other  cases  of  appeal  thereto  from  the  superior  court. 

HIstoiT*  Amendment  to  S  1126  of  March  23,  1907,  Stats,  and 
Amdts.  1907,  p.  913,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  479.  An 
amendment  by  a  different  provision  March  19,  1907,  given  above 
as  S  1126  as  amended  April  16,  1909. 

§  1127.  WHEN  E;-ECTI0N  VOID  AND  OFFICE  VA- 
CANT. Whenever  an  election  is  annulled,  or  set  aside  by 
the  judgment  of  the  superior  court,  and  no  appeal  has  been 
taken  within  ten  days  thereafter,  the  commission,  if  any  has 
issued,  is  void,  and  the  office  vacant. 

Hlstoryt  Enacted  March  11,  1872;  amended  April  15,  1880, 
Code  Amdts.  1880   (C.  C.  P.  pt.),  p.  76. 
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"      TITLE  III. 
OF  SUMMARY  PROCEEDINGS. 

Chapter  I.     Confession  of  Judgment  without  Action,  §§  1132- 

1135. 
II.     Submitting     a     Controversy     without     Action, 
§§1138-1140. 

III.  Discharge  of  Persons  Imprisoned  on  Civil  Proc- 

ess, §§  1*143-1154. 

IV.  Summary  Proceedings  for  Obtaining  Possession 

of  Real  Property  in  Certain  Cases,  §§  1159-1179. 


CHAPTER  I. 

CONFESSION    OP   JUDGMENT    WITHOUT    ACTION. 

9  1132.     Judgment  may  be  confessed  for  debt  due  or  contingent 

liability. 
5  1133.     Statement  in  writing  and  form  thereof. 
9  1134.     Piling  statement  and  entering  Judgment. 
9  1135.     How,  in  Justices'  courta. 

§1132.  JUDGMENT  MAY  BE  CONFESSED  FOR 
DEBT  DUE  OR  CONTINGENT  LIABILITY.  A  judg- 
ment  by  confession  may  be  entered  without  action,  either  for 
money  due  or  to  become  due,  or  to  secure  any  person  against 
contingent  liability  on  behalf  of  the  defendant,  or  both,  in 
the  manner  prescribed  by  this  chapter.  Such  judgment  may 
be  entered  in  any  court  having  jurisdiction  for  like  amounts. 

HUitoryt  Enacted  March  11,  1872,  re-enactment  of  S  374 
Practice  Act,  last  sentence  added. 

§1133.  STATEMENT  IN  WRITING  AND  FORM 
THEREOF.    A  statement  in  writing  must  be  made,  signed 
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by  the  defendant,  and  verified  by  his  oath,  to  the  following; 
effect: 

1.  It  must  authorize  the  entry  of  judgment  for  a  specified 
sum; 

2.  If  it  be  for  money  due,  or  to  become  due,  it  must  state 
concisely  the  facts  out  of  which  it  arose,  and  show  that  the 
sum  confessed  therefor  is  justly  due,  or  to  become  due; 

3.  If  it  be  for  the  purpose  of  securing  the  plaintiff  against 
a  contingent  liability,  it  must  state  concisely  the  facts  con- 
stituting the  liability,  and  show  that  the  sum  confessed  there- 
for does  not  exceed  the  same. 

Hlatoryi  Enacted  March  11,  1S72,  re-enactment  of  S  375 
Practice  Act. 

§1134.  FILING  STATEMENT  AND  ENTERING 
JUDGMENT.  The  statement  must  be  filed  with  the  clerk  of 
the  court  in  which  the  judgment  is  to  be  entered,  who  must 
indorse  upon  it,  and  enter  in  the  judgment-book,  a  judgment 
of  such  court  for  the  amount  confessed,  with  ten  dollars 
costs.  The  statement  and  affidavit  with  the  judgment  in- 
dorsed, thereupon  becomes  the  judgment-roll. 

HUtoryi  Enacted  March  11,  1872,  re-enactment  of  9  376 
Practice  Act;  amended  by  Code  Commission,  Act  March  8,  1901. 
Stats,  and  Amdts.  1900-1,  p.  186,  act  held  unconstitutional,  see 
history,  §  5  ante. 

§1135.  HOW,  IN  JUSTICES'  COURTS.  In  a  justice's 
court,  where  the  court  has  authority  to  enter  the  judgment, 
the  statement  may  be  filed  with  the  justice,  who  must  there- 
upon enter  in  his  docket  a  judgment  of  his  court  for  the 
amount  confessed,  with  three  dollars  costs.  If  a  transcript 
of  such  judgment  be  filed  with  the  county  clerk,  a  copy  of 
the  statement  must  be  filed  with  it. 

Hliitoryt     Enacted  March  11,  1872. 
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CHAPTER  II. 

SUBMITTING  A  CONTROVERSY  WITHOUT  ACTION. 

9  1138.     Controversy,   how  submitted  without  action. 

S  1139.     Juderment  on,  as  in  other  cases,  but  without  costs  prior 

to  notice  of  trial. 
§  1140.     Judgment  may  be  enforced  or  appealed  from  as  In  an 

action. 

§1138.  CONTROVERSY,  HOW  SUBMITTED  WITH- 
OUT ACTION.  Parties  to  a  question  in  difference,  which 
might  be  the  subject  of  a  civil  action,  may,  without  action, 
agree  upon  a  case  containing  the  facts  upon  which  the  con- 
troversy depends,  and  present  a  submission  of  the  same  to 
any  court  which  would  have  jurisdiction  if  an  action  had 
been  brought;  but  it  must  appear,  by  affidavit,  that  the  con- 
troversy is  real  and  the  proceedings  in  good  faith,  to  deter- 
mine the  rights  of  the  parties.  The  court  must  thereupon 
hear  and  determine  the  case,  and  render  judgment  thereon, 
as  if  an  action  were  depending. 

Hlstoryt  Enacted  March  11,  1872,  re-enactment  of  5  877 
Practice  Act. 

§  1139.  judgment  on,  as  in  other  cases,  but 
Without  costs  prior  to  notice  of  trial. 

Judgment  must  be  entered  in  the  judgment-book  as  in  other 
cases,  but  without  costs  for  any  proceeding  prior  to  the  trial. 
The  case,  the  submission,  and  a  copy  of  the  judgment,  con- 
stitute the  judgment-roll. 

Hlatorys  Enacted  March  11,  1872,  re-enactment  of  S  878 
Practice  Act. 

§1140.  JUDGMENT  MAY  BE  ENFORCED  OR  AP- 
PEALED FROM  AS  IN  AN  ACTION.    The  judgment  may 
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be  enforced  in  the  same  manner  as  if  it  had  been  rendered 
in  an  action,  and  is  in  the  same  manner  subject  to  appeal. 

HIstoiTt      Enacted    March    11,    1872,    re-enactment    of    S  879 
Practice  Act. 


\ 
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CHAPTER  III. 

DISCHARGE  OF  PERSONS  IMPRISONED  ON  CIVIL  PROCESS. 

1143.  Persons  confined   may  be  dlscharfired. 

1144.  Notice  of  application. 
1146.     Service  of  notice. 

1146.  Examination  before  Judge. 

1147.  Interrogatories  may  be  in  writing. 

1148.  Oath  to  be  administered. 

1149.  Order  of  discharge. 

1150.  If  not  discharged,  prisoner  may  again  apply,  when. 

1161.  Discharge  final. 

1162.  Judgment  remains  in  force. 
1153.     Plaintiff  may  order  discharge  of  the  prisoner,  who  shall 

not  thereafter  be  liable  to  imprisonment  for  the  same 
cause  of  action. 
S  1164.     Plaintiff  to  advance  funds  for  support  of  prisoner. 


§1143.  PERSONS  CONFINED  MAY  BE  DIS- 
CHARGED. Any  person  confined  in  jail,  on  an  execution 
issued  on  a  judgment  rendered  in  a  civil  action,  must  be 
discharged  therefrom  upon  the  conditions  in  this  chapter 
specified. 

History t    Enacted  March  11,  1872. 


§1144.  NOTICE  OF  APPLICATION.  Such  person 
must  cause  a  notice  in  writing  to  be  given  to  the  plaintiff,  his 
agent,  or  attorney,  that  at  a  certain  time  and  place  he  will 
apply  to  a  judge  of  the  superior  court  of  the  county  in  which 
such  person  may  be  confined,  for  the  purpose  of  obtaining  a 
discharge  from  his  imprisonment 

HUitoryi  Enacted  March  11,  1872;  amended  April  16,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  114. 
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§1145.  SERVICE  OF  NOTICE.  Such  notice  must  be 
served  upon  the  plaintiff,  his  agent,  or  attorney,  one  day  at 
least  before  the  hearing  of  the  application. 

Hliitoryt     Enacted  March  11»  1872. 


§1146.  EXAMINATION  BEFORE  JUDGE.  At  the 
time  and  place  specified  in  the  notice,  such  person  must  be 
taken  before  such  judge,  who  must  examine  him  under  oath 
concerning  his  estate  and  property  and  effects,  and  the  dis- 
posal thereof,  and  his  ability  to  pay  the  judgment  for  which 
he  is  committed;  and  such  judge  may  also  hear  any  other 
legal  and  pertinent  evidence  that  may  be  produced  by  the 
debtor  or  the  creditor. 

mutoryi     Enacted  March  11,  1872. 

§1147.  INTERROGATORIES  MAY  BE  IN  WRIT- 
ING.  The  plaintiff  in  the  action  may,  upon  such  examina- 
tion, propose  to  the' prisoner  any  interrogatories  pertinent  to 
the  inquiry,  and  they  must,  if  required  by  him,  be  proposed 
and  answered  in  writing,  and  the  answer  must  be  signed  and 
sworn  to  by  the  prisoner. 

Hlstoryt     Enacted  March  11,  1872. 

§  1148.  OATH  TO  BE  ADMINISTERED.  If,  upon  the 
examination,  the  judge  is  satisfied  that  the  prisoner  is  entit- 
led to  his  discharge,  he  must  administer  to  him  the  follow- 
ing oath,  to  wit:  "I, ,  do  solemnly  ewear  that  I  have 

not  any  estate,  real  or  personal,  to  the  amount  of  fifty  dollars, 
except  such  as  is  by  law  exempted  from  being  taken  in  exe- 
cution; and  that  I  have  not  any  other  estate  now  conveyed 
or  concealed,  or  in  any  way  disposed  of,  with  design  to  se- 
cure the  same  to  my  use,  or  to  hinder,  delay,  or  defraud  my 
creditors,  so  help  me  God.** 

HUtoryi     Enacted  March  11,  1872. 
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§  1149.  ORDER  OF  DISCHARGE.  After  administering 
the  oath,  the  judge  must  issue  an  order  that  the  prisoner  be 
discharged  from  custody,  and  the  officer,  upon  the  service  of 
such  order,  must  discharge  the  prisoner  forthwith,  if  he  be 
imprisoned  for  no  other  cause. 

Hlatoryt    Unacted  March  11,  1872. 


§1150.  IF  NOT  DISCHARGED,  PRISONER  MAY 
AGAIN  APPLY,  WHEN.  If  such  judge  does  not  discharge 
the  prisoner,  he  may  apply  for  his  discharge  at  the  end  of 
every  succeeding  ten  days,  in  the  same  manner  as  above 
provided,  and  the  same  proceedings  must  thereupon  be  had. 

Hl«toiTt    Enacted  March  11,  1872. 

§  1151.  DISCHARGE  FINAL.  The  prisoner,  after  being 
so  discharged,  is  forever  exempted  from  arrest  or  imprison- 
ment for  the  same  debt,  unless  he  be  convicted  of  having  wil- 
fully sworn  falsely  upon  his  examination  before  the  judge,  or 
in  taking  the  oath  before  prescribed. 

Hliitoryt     Enacted  March  11,  1872. 


§  1152.  JUDGMENT  REMAINS  IN  FORCE.  The  judg- 
ment against  any  prisoner  who  is  discharged  remains  in  full 
force  against  any  estate  which  may  then  or  at  any  time  after- 
ward belong  to  him,  and  the  plaintiff  may  take  out  a  new  exe- 
cution against  the  goods  and  estate  of  the  prisoner,  in  like 
manner  as  if  he  had  never  been  committed. 

Hlatoryt     Enacted  March  11,  1872. 

§1153.  PLAINTIFF  MAY  ORDER  DISCHARGE  OF 
THE  PRISONER,  WHO  SHALL  NOT  THEREAFTER 
BE  LIABLE  TO  IMPRISONMENT  FOR  THE  SAME 
CAUSE  OF  ACTION.    The  plaintiff  in  the  action  may  at 
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any  time  order  the  prisoner  to  be  discharged,  and  he  is  not 
thereafter  liable  to  imprisonment  for  the  same  cause  of  ac- 
tion. 

HiiitoiT>     Enacted  March  11*  1872. 

§  1154.  PLAINTIFF  TO  ADVANCE  FUNDS  FOR  SUP- 
PORT  OF  PRISONER.  Whenever  a  person  is  committed 
to  jail  on  an  execution  issued  on  a  judgment  recovered  in  a 
civil  action,  the  creditor,  his  agent,  or  attorney  must  advance 
to  the  jailer,  on  such  commitment,  sufficient  money  for  thfe 
support  of  the  prisoner  for  one  week,  and  must  make  the  like 
advance  for  every  successive  week  of  his  imprisonment;  and 
in  case  of  failure  to  do  so,  the  jaUer  must  forthwith  dis- 
charge such  prisoner  from  custody,  and  such  discharge  has 
the  same  effect  as  if  made  by  order  of  the  creditor. 

Hlntoryt     Enacted  March  11.  1872. 
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CHAPTER  IV. 

SUMMARY  PROCEEDINGS  FOR  OBTAINING  POSSESSION  OF 
REAL.   PROPERTY    IN   CERTAIN   CASES. 

§  1159.  Forcible  entry  defined. 

§  1160.  Forcible  detainer  defined. 

9  1161.  Ui>Iawful  detainer  defined. 

9  1162.  Service  of  notice. 

§  1168.  Jurisdiction  of  superior  courts. 

§  1164:  Parties  defendant 

9  1165.  Parties,  generally. 

9  1166.  Complaint.    When  summons  must  be  Issued. 

9  1167.  Summons,  form  and  service  of. 

9  1168.  Arrest. 

9  1169.  Judfirment  by  default. 

9  1170.  Defendant  may  appear,  etc. 

9  1171.  Trial  by  jury. 

9  1172.  Showing^  required   of  plaintiff  In   forcible   entry   or   de- 
tainer.    Of  defendant. 

9  1173.  Complaint  must  be  amended  In  certain  cases. 

9  1174.  Verdict  and  judgment. 

9  1175.  Verification   of  complaint  and  answer   [repealed]. 

9  1176.  Effect  of  an  appeal  upon  the  judgment. 

9  1177.  Rules   of  practice. 

9  1178.  Appeals,  how  taken,  etc. 

9  1179.  Relief  against  forfeiture  of  lease. 

§  1159.  FORCIBLE  ENTRY  DEFINED.  Every  person 
is  gruilty  of  a  forcible  entry  who  either: 

1.  By  breaking  open  doors,  windows,  or  other  parts  of  a 
house,  or  by  any  kind  of  violence  or  circumstance  of  terror 
enters  upon  or  into  any  real  property;  or, 

2.  Who,  after  entering  peaceably  upon  real  property,  turns 
out  by  force,  threats,  or  menacing  conduct,  the  party  in  pos- 
session. 

History t    Enacted  March  11,  1872. 

§1160.  FORCIBLE  DETAINER  DEFINED.  Every 
person  is  guilty  of  a  forcible  detainer  who  either: 
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1.  By  force,  or  by  menaces  and  threats  of  violence,  unlaw- 
fully holds  and  keeps  possession  of  any  real  property,  wheth- 
er the  same  was  acquired  peaceably  or  otherwise;  or, 

2.  Who,  in  the  night-time,  or  during  the  absence  of  the 
occupant  of  any  lands,  unlawfully  enters  upon  real  property, 
and  who,  after  demand  made  for  the  surrender  thereof,  for 
the  period  of  five  days,  refuses  to  surrender  the  same  to  such 
former  occupant. 

The  occupant  of  real  property,  within  the  meaning  of  this 
subdivision,  is  one  who,  within  five  days  preceding  such  un- 
lawful entry,  was  in  the  peaceable  and  undisturbed  possession 
of  such  lands. 

Hlstoryt     Enacted  March  11,  1872. 

§  1161.  UNLAWFUL  DETAINER  DEFINED.  A  ten- 
ant of  real  property,  for  a  term  less  than  life,  is  guilty  of  un- 
lawful detainer: 

1.  [Continuing  in  possession  of  property  after  term.]  When 
he  continues  in  possession,  in  person  or  by  subtenant,  of  the 
property,  or  any  part  thereof,  after  the  expiration  of  the  term 
for  which  it  is  let  to  him,  without  the  permission  of  his 
landlord,  or  the  successor  in  estate  of  his  landlord,  if  any 
there  be;  but  in  case  of  a  tenancy  at  will  it  must  first  be 
terminated  by  notice,  as  prescribed  in  the  Civil  Code. 

2.  [Continuing  in  possession  without  permission  after  de- 
fault— ^Three  days'  notice.]  When  he  continues  in  possession, 
in  person  or  by  subtenant,  without  the  permission  of  his  land- 
lord, or  the  successor  in  estate  of  his  landlord,  if  any  there 
be,  after  default  in  the  payment  of  rent,  pursuant  to  the  lease 
or  agreement  under  which  the  property  is  held,  and  three 
days'  notice,  in  writing,  requiring  its  payment  stating  the 
amount  which  is  due,  or  possession  of  the  property,  shall  have 
been  served  upon  him  and  if  there  is  a  subtenant  in  actual 
occupation  of  the  premises,  also  upon  such  subtenant. 

Such  notice  may  be  served  at  any  time  within  one  year 
after  the  rent  becomes  due.     In  all  cases  of  tenancy  upon 
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agrricultural  lands,  where  the  tenant  has  held  over  and  re- 
tained possession  for  more  than  sixty  days  after  the  expira- 
tion of  the  term  without  any  demand  of  possession  or  notice 
to  quit  by  the  landlord,  or  the  successor  in  estate  of  his 
landlord,  if  any  there  be,  he  shall  be  deemed  to  be  holding 
by  permission  of  the  landlord,  or  the  successor  in  estate  of 
his  landlord,  if  any  there  be,  and  shall  be  entitled  to  hold 
under  the  terms  of  the  lease  for  another  full  year,  and  shall 
not  be  guilty  of  an  unlawful  detainer  during  said  year,  and 
such  holding  over  for  the  period  aforesaid  shall  be  •  taken 
and  construed  as  a  consent  on  the  part  of  a  tenant  to  hold 
for  another  year. 

3.  [Continuing  in  possession  after  failure  to  perform  condi- 
tion— Proceedings  to  obtain  possession.]  When  he  con- 
tinues in  possession,  in  person  or  by  subtenant,  after  a  neg- 
lect or  failure  to  perform  other  conditions  or  covenants  of 
the  lease  or  agreement  under  which  the  property  is  held,  in- 
cluding any  covenant  not  to  assign  or  sublet,  than  the  one 
for  the  payment  of  rent,  and  three  days'  notice,  in  writing, 
requiring  the  performance  of  such  conditions  or  covenants, 
or  the  possession  of  the  property,  shall  have  been  served 
upon  him,  and  if  there  is  a  subtenant  in  actual  occupation  of 
the  premises,  also,  upon  such  subtenant.  Within  three  days 
after  the  service  of  the  notice,  the  tenant,  or  any  subtenant 
in  actual  occupation  of  the  premises,  or  any  mortgagee  of 
the  term,  or  other  person  interested  in  its  continuance,  may 
perform  the  conditions  or  covenants  of  the  lease  or  pay  the 
stipulated  rent,  as  the  case  may  be,  and  thereby  save  the  lease 
from  forfeiture;  provided,  if  the  conditions  and  covenants  of 
the  lease,  violated  by  the  lessee,  cannot  afterward  be  per- 
formed, then  no  notice,  as  last  prescribed  herein,  need  be 
given  to  said  lessee  or  his  subtenant,  demanding  the  per- 
formance of  the  violated  conditions  or  covenant  of  the  lease. 

A  tenant  may  take  proceedings,  similar  to  those  prescribed 
in  this  chapter,  to  obtain  possession  of  the  premises  let  to 
a  subtenant,  in  case  of  his  unlawful  detention  of  the  prem- 
ises underlet  to  him. 
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4.  [Assigning,  subletting,  or  committing  waste.]  Any  ten- 
ant or  subtenant  assigning  or  subletting  or  committing 
waste  upon  the  demised  premises,  contrary  to  the  conditions 
or  covenants  of  his  lease,  thereby  terminates  the  lease,  and 
the  landlord,  or  his  successor  in  estate,  shall  upon  service  of 
three  days'  notice  to  quit  upon  the  person  or  persons  in  pos- 
session, be  entitled  to  restitution  of  possession  of  such  de- 
mised premises  under  the  provisions  of  this  chapter. 

HUtoryt  Enacted  March  11,  1872;  amended  March  24,  1S74, 
Code  Amdts.  1873-4.  p.  346;  March  13,  1876^  Code  Amdts.  1876-6, 
p.  101;  April  1,  1878,  Code  Amdts.  1877-8,  p.  104;  on  the  same 
day  another  amendment  on  the  same  subject  grlven  the  same 
sectional  number  was  passed,  Code  Amdts.  1877-8,  p.  106; 
amended  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.,  1900-1,  p.  186,  act  held  unconstitutional,  see  history, 
S  5  ante;  the  two  sections  numbered  1161  were  repealed  by  Act 
February  28,  1905,  and  the  present  section  substituted  therefor. 
Stats,  and  Amdts.  1905,  p.  29. 

§1162.  SERVICE  OF  NOTICE.  The  notices  required 
by  the  preceding  section  may  be  served,  either: 

1.  By  delivering  a  copy  to  the  tenant  personally;  or, 

2.  [By  leaving  copy  with  person  of  suitable  age,  etc., 
when.]  If  he  be  absent  from  his  place  of  residence,  and 
from  his  usual  place  of  business,  by  leaving  a  copy  with 
some  person  of  suitable  age  and  discretion  at  either  place, 
«nd  sending  a  copy  through  the  mail  addressed  to  the  tenant 
at  his  place  of  residence;  or, 

3.  [By  affixing  copy  in  conspicuous  place  on  propertjt 
when.]  If  such  place  of  residence  and  business  cannot  be 
ascertained,  or  a  person  of  suitable  age  or  discretion  there 
cannot  be  found,  then  by  affixing  a  copy  in  a  conspicuous 
place  on  the  property,  and  also  delivering  a  copy  to  a  per- 
son there  residing,  if  such  person  can  be  found;  and  also 
sending  a  copy  through  the  mail  addressed  to  the  tenant  at 
the  place  where  the  property  is  situated.  Service  upon  a 
^subtenant  may  be  made  in  the  same  manner. 

HlHtoryt     Enacted  March   11,   1872;   amended  March   24,   1874, 
Code  Amdts.   1873-4,  p.   347. 
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§1163.    JURISDICTION     OF     SUPERIOR     COURTS, 

The  superior  court  of  the  county  in  which  the  property,  or 
some  part  of  it,  is  situated,  shall  have  jurisdiction  of  proceed- 
ings under  this  chapter;  provided,  that  justices'  courts,  with- 
in their  respective  townships  or  cities,  or  cities  and  counties, 
shall  have  concurrent  jurisdiction  with  the  superior  courts 
in  cases  of  forcible  entry  and  detainer,  when  the  rental  value 
does  not  exceed  twenty-five  dollars  per  month  and  when  the 
whole  amount  of  damages  claimed  does  not  exceed  two  hun- 
dred dollars. 

Hlatorys  Enacted  March  11,  1872;  amended  March  9,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  8;  repealed  by  Code  Commis- 
sion. Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  187,  act 
held  unconstitutional,  see  history,  8  5  ante. 


§1164.  PARTIES  DEFENDANT.  No  person  other 
than  the  tenant  of  the  premises  and  subtenant,  if  there  be  one, 
in  the  actual  occupation  of  the  premises  when  the  complaint 
is  filed,  need  be  made  parties  defendant  in  the  proceeding, 
nor  shall  any  proceeding  abate,  nor  the  plaintiff  be  nonsuited 
for  the  nonjoinder  of  any  person  who  might  have  been  made 
party  defendant,  but  when  it  appears  that  any  of  the  parties 
served  with  process,  or  appearing  in  the  proceeding,  are 
guilty  of  the  offense  charged,  judgment  must  be  rendered 
agahist  him.  In  case  a  defendant  has  become  a  subtenant  of 
the  premises  in  controversy,  after  the  service  of  the  notice 
provided  for  by  part  two  of  section  eleven  hundred  and  sixty- 
one  of  this  code,  upon  the  tenant  of  the  premises,  the  fact 
that  such  notice  was  not  served  on  each  subtenant  shall  con- 
stitute no  defense  to  the  action.  In  case  a  married  woman 
be  a  tenant,  or  a  subtenant,  her  coverture  shall  constitute 
no  defense;  but  in  case  her  husband  be  not  joined,  or  unless 
she  be  doing  business  as  a  sole  trader,  an  execution  issued 
upon  a  personal  judgment  against  her  can  only  be  enforced 
against  property  on  the  premises  at  the  commencement  of 
the  action.    All  persons  who  enter  the  premises  under  the 
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tenant,  after  the  commencement  of  the  suit,  shall  be  bound 
by  the  judgment,  the  same  as  if  he  or  they  had  been  made 
party  to  the  action. 

Hlmtoryt  Enacted  March  11,  1872;  amended  March  24,  1874. 
Code  Amdts.  1873-4,  p.  348;  March  14,  1885,  Stats,  and  Amdts. 
1884-5,  p.  129;  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  187,  act  held  unconstitutional,  see  history, 
5  5  ante. 

§1165.  PARTIES  GENERALLY.  Except  as  provided 
in  the  preceding  section  the  provisions  of  part  two  of  this 
code,  relating  to  parties  to  civil  actions,  are  applicable  to 
this  proceeding. 

HUtoryt     Enacted  March  11,  1872. 

I 

§1166.  COMPLAINT.  [VERIFICATION.]  WHEN 
SUMMONS  MUST  BE  ISSUED.  The  plaintiff,  in  his  com- 
plaint, which  shall  be  verified,  must  set  forth  the  facts  on 
which  he  seeks  to  recover,  and  describe  the  premises  with 
reasonable  certainty,  and  may  set  forth  therein  any  circum- 
stances of  fraud,  force,  or  violence  which  may  have  accom- 
panied the  alleged  forcible  entry  or  forcible  or  unlawful  de- 
tainer, and  claim  damages  therefor.  In  case  the  unlawful 
detainer  charged  is  after  default  in  the  payment  of  rent,  the 
complaint  must  state  the  amount  of  such  rent.  Upon  filing 
the  complaint,  a  summons  must  be  issued  thereon. 

Hiutom  Enacted  March  11,  1872;  amended  March  24,  1874. 
Code  Amdts.  1873-4.  p.  348;  March  9,  1878,  Code  Amdts.  1877-8, 
p.  107;  March  9,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt),  p.  8;  by 
Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1. 
p.  187,  act  held  unconstitutional,  see  history,  Kerr's  Cyc.  C.  C. 
S  4;  amended  March  16.  1907,  Stats,  and  Amdts.  1907.  p.  322. 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  479. 

§1167.    SUMMONS,  FORM  AND  SERVICE  OF.    The 

summons  must  require  the  defendant  to  appear  and  answer 
within  three  days  after  the  service  of  the  summons  upon  him, 
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and  must  notify  him  that  if  he  fails  to  so  appear  and  answer, 
the  plaintiff  will  apply  to  the  court  for  the  relief  demanded 
in  the  complaint.  In  all  other  respects  the  summons  or  any 
alias  summons  in  such  proceedings,  must  be  issued  ano 
served  and  returned  in  the  same  manner  as  summons  in  a 
civil  action. 

Hlstoryi  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  349;  March  9,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  8;  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  188,  act  held  unconstitutional,  see 
history,  Kerr's  Cyc.  C.  C.  %  i;  amendment  re-enacted  March  20, 
1905.  Stats,  and  Amdts.  1905,  p.  428;  amended  March  16,  1907, 
Stats,  and  Amdts.  1907,  p.  323,  Kerr's  Stats,  and  Amdts.  1906-7, 
p.  479. 

§  1168.  ARREST.  If  the  complaint  presented  establishes, 
to  the  satisfaction  of  the  judge  or  justice,  fraud,  force,  or  vio- 
lence, in  the  entry  or  detainer,  and  that  the  possession  held 
is  unlawful,  he  may  make  an  order  for  the  arrest  of  the  de- 
fendant. 

Hlstoiyi  Enacted  March  11,  1872;  amended  March  9,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt),  p.  9. 

§  1169.  JUDGMENT  BY  DEFAULT.  If,  at  the  time  ap- 
pointed, the  defendant  do  not  appear  and  defend,  the  court 
must  enter  his  default  and  render  judgment  in  favor  of  the 
plaintiff  as  prayed  for  in  the  complaint. 

Historyi     Enacted  March  11,  1872. 

§  1170.  DEFENDANT  MAY  APPEAR,  ETC.  On  or  be- 
fore the  day  fixed  for  his  appearance,  the  defendant  may  ap- 
pear and  answer  or  demur. 

Hlstoryi     Enacted  March  11,' 1872. 

§1171.  TRIAL  BY  JURY.  Whenever  an  issue  of  fact 
is  presented  by  the  pleadings,  it  must  be  tried  by  a  jury,  un- 
less such  jury  be  waived  as  in  other  cases.    The  jury  shall 
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be  formed  in  the  same  manner  as  other  trial  juries  in  the 
court  in  which  the  action  is  pending. 

HUtoryi  Enacted  March  11,  1872;  amended  March  24,  1874. 
Code  Amdts.  1873-4,  p.  349;  March  9.  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  9. 


§1172.  SHOWING  REQUIRED  OF  PLAINTIFF  IN 
FORCIBLE  ENTRY  OR  DETAINER,  OFJDEFEND- 
ANT.  On  the  trial  of  any  proceeding  for  any  forcible  entry 
or  forcible  detainer,  the  plaintiff  shall  only  be  required  to 
show,  in  addition  to  the  forcible  entry  or  forcible  detainer 
complained  of,  that  he  was  peaceably  in  the  actual  posses- 
sion at  the  time  of  the  forcible  entry,  or  was  entitled  to  the 
possession  at  the  time  of  the  forcible  detainer.  The  defend- 
ant may  show  in  his  defense,  that  he  or  his  ancestors,  or 
those  whose  interest  in  such  premises  he  claims,  have  been 
in  the  quiet  possession  thereof  for  the  space  of  one  whole 
year  together  next  before  the  commencement  of  the  pro- 
ceedings, and  that  his  interest  therein  is  not  then  ended  or 
determined;  and  such  showing  is  a  bar  to  the  proceedings. 

Hlatovyi     Enacted  March  11,  1872. 

§  1173.  COMPLAINT  MUST  BE  AMENDED  IN  CER- 
TAIN  CASES.  When,  upon  the  trial  of  any  proceeding  un- 
der this  chapter,  it  appears  from  the  evidence  that  the  de- 
fendant has  been  guilty  of  either  a  forcible  entry  or  a  forc- 
ible or  unlawful  detainer,  and  other  than  the  offense  charged 
in  the  complaint,  the  judge  must  order  that  such  complaint 
be  forthwith  amended  to  conform  to  such  proofs;  such 
amendment  must  be  made  without  any  imposition  of  terms. 
No  continuance  shall  be  permitted  upon  account  of  such 
amendment  unless  the  defendant,  by  affidavit  filed,  shows  to 
the  satisfaction  of  the  court  good  cause  therefor. 

HIstorrt  Enacted  March  11,  1872;  amended  March  12,  1885. 
Stats,  and  Amdts.   1884-5,  p.  102. 
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§1174.  VERDICT  AND  JUDGMENT.  [WHAT 
SHALL  DECLARE.]  If,  upon  the  trial,  the  verdict  of  the 
jury,  or,  if  the  case  be  tried  without  a  jury,  the  finding  oi 
the  court  be  in  favor  of  the  plaintiff  and  against  the  defend- 
ant judgment  shall  be  entered  for  the  restitution  of  the  prem- 
ises; and  if  the  proceedings  be  for  an  unlawful  detainer  after 
neglect,  or  failure  to  perform  the  conditions  or  covenants  of 
the  lease  or  agreement  under  which  the  property  is  held,  or 
after  default  in  the  payment  of  rent,  the  judgment  shall  also 
declare  the  forfeiture  of  such  lease  or  agreement. 

[Assessment  of  damages.]  The  jury  or  the  court,  if  the 
proceeding  be  tried  without  a  jury,  shall  also  assess  the  dam- 
ages occasioned  to  the  plaintiff  by  any  forcible  entry,  or  by 
any  forcible  or  unlawful  detainer,  alleged  in  the  complaint 
and  proved  on  the  trial,  and  find  the  amount  of  any  rent 
due,  if  the  alleged  unlawful  detainer  be  after  default  in  the 
payment  of  rent.  Judgment  against  the  defendant  guilty  of 
the  forcible  entry,  or  forcible  or  unlawful  detainer  may  be 
entered  in  the  discretion  of  the  court  either  for  the  amount 
of  the  damages  and  rent  found  due,  or  for  three  times  the 
amount  so  found. 

[Execution.]  When  the  proceeding  is  for  an  unlawful  de- 
tainer after  default  in  the  payment  of  rent,  and  the  lease  or 
agreement  under  which  the  rent  is  payable  has  not  by  its' 
terms  expired,  execution  upon  the  judgment  shall  not  be  is- 
sued until  the  expiration  of  five  days  after  the  entry  of  the 
judgment,  within  which  time  the  tenant,  or  any  subtenant, 
or  any  mortgagee  of  the  term,  or  any  other  party  interested 
in  its  continuance,  may  pay  into  court,  for  the  landlord,  the 
amount  found  due  as  rent,  with  interest  thereon,  and  the 
amount  of  the  damages  found  by  the  jury  or  the  court  for 
the  unlawful  detainer,  and  the  costs  of  the  proceedings,  and 
thereupon  the  judgment  shall  be  satisfied  and  the  tenant  be 
restored  to  his  estate; 

[Satisfaction  of  judgment.]  But  if  payment  as  here  pro- 
vided be  not  made  within  the  five  days,  the  judgment  may  be 
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enforced  for  its  full  amount,  and  for  the  possession  of  the 
premises.  In  all  other  cases  the  judgment  may  he  enforced 
immediately. 

Historyt  Enacted  March  11,  1872; ,  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  349;  amended  February  23,  1907,  Stals. 
and  AmdtB.  1907,  p.  56,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  480. 
In  effect  from  and  after  passage. 


§1175.  VERIFICATION  OF  COMPLAINT  AND  AN- 
SWER (repealed). 

Hiiitov7>  Enacted  March  11,  1872;  repealed  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1«  p.  188.  act 
held  unconstitutional,  see  history,  Kerr's  Cyc.  C.  C.  5  4;  repealed 
March  16,  1907,  Stats,  and  Amdts.  1907,  p.  323.  Kerr's  Stats,  and 
Amdts.  1906-7,  p.  480.  Section  446  ante,  as  amended,  provides 
when  answer  shall  be  verified;  section  1166  ante,  as  amended, 
provides  for  verification  of  complaint  in  forcible  entry  and 
detainer. 


§  1176.  EFFECT  OF  AN  APPEAL  UPON  THE  JUDG- 
MENT. An  appeal  taken  by  the  defendant  shall  not  stay 
proceedings  upon  the  judgment  unless  the  judge  or  justice 
before  whom  the  same  was  rendered  so  directs. 

HUtoryi  Enacted  March  11,  1872;  amended  March  9,  ISSO, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  9. 


§1177.  RULES  OF  PRACTICE.  Except  as  otherwise 
provided  in  this  chapter  the  provisions  of  part  two  of  this 
code  are  applicable  to  and  constitute  the  rules  of  practice  in 
the  proceedings  mentioned  in  this  chapter. 

History t     Enacted  March  11,  1872. 


§1178.    APPEALS,  HOW  TAKEN,  ETC.    Provisions  of 
part  two  of  this  code,  relative  to  new  trials  and  appeals,  ex- 
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cept  in  so  far  as  they  are  inconsistent  with  the  provisions, 
of  this  chapter,  apply  to  the  proceedings  mentioned  in  this 
chapter. 

Hlatonrt     Enacted  March  11,  1872. 


§  1179.    RELIEF  AGAINST  FORFEITURE  OF  LEASE. 

The  court  may  relieve  a  tenant  against  a  forfeiture  of  a  lease, 
and  restore  him  to  his  former  estate,  in  case  of  hardship, 
where  application  for  such  relief  is  made  within  thirty  days 
after  the  forfeiture  is  declared  by  the  judgment  of  the  court, 
as  provided  in  section  one  thousand  one  hundred  and  seventy- 
four. 

[Applicationr— By  whom  may  be  made.]  The  application 
may  be  made  by  a  tenant  or  subtenant,  or  a  mortgagee  of 
the  term,  or  any  person  interested  in  the  continuance  of  the 
term.  It  must  be  made  upon  petition,  setting  forth  the  facts 
upon  which  the  relief  is  sought,  and  be  verified  by  the  appli- 
cant. 

Notice  of  the  application,  with  a  copy  of  the  petition,  must 
be  served  on  the  plaintiff  in  the  judgment,  who  may  appear 
and  contest  the  application.  In  no  case  shall  the  application 
be  granted  except  on  condition  that  full  payment  of  rent  due, 
or  full  performance  of  conditions  or  covenants  stipulated, 
so  far  as  the  same  is  practicable,  be  made. 

HI«tor>'t  Enacted  March  24,  1874,  Code  Amdts.  1873-4,  p. 
350;  amended  March  9,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p. 
9;  repealed  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  188,  act  held  unconstitutional,  see  history,  S  5 
ante. 
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TITLE  IV. 
OF  THE   ENFORCEMENT   OF  LIENS 

Chapter  I.    Liens  in  General,  §1180. 

II.    Liens  of  Mechanics  and  Others  upon  Real  Prop- 
erty, §§1183-1203a. 

III.    Certain  Liens  for  Salaries  and  Wages,  §§  1204- 
1208[a]. 

IV.     Certain  Liens  upon  Animals,  §  1206. 


CHAPTER  I. 

LIENS  IN  GENERAL. 
S  1180.     Definition  of  lien. 

§  1180.  DEFINITION  OF  LIEN.  A  lien  is  a  charge  im- 
posed upon  specific  property,  by  which  it  is  made  security  for 
the  performance  of  an  act. 

History t     Enacted  March  11,  1872. 


554 


ch.II.]  MECHANICS'  LIENS.  §  1183 


CHAPTER  II. 

LIENS    OF    MECHANICS   AND    OTHERS   UPON    REAL 

PROPERTY. 

1183.  Mechanics'  Hen  upon  property  on  which  they  have  be- 
stowed labor. 

llSSVi.Buildingr    contracts,    what    provisions    to    contain    [re- 
pealed]. 

llSSa.  Lien  for  power  supplied  by  means  of  team,  wagon,  etc. 
[repealed]. 

1184.  Notice  to  owner  of  labor  performed  and  materials  fur- 
nished. 

1185.  What  Interest  in  the  land  subject  to  the  lien. 

1186.  Effect  of  Hens. 

1187.  Claim  to  lien  to  be  filed  in  recorder's  office. 

1188.  Liens   upon   two   or   more  pieces   of  property.     Amount 
due  from  each  to  be  desigruated, 

1189.  Claim  to  be  recorded.     Fees  of  recorder. 

1190.  Time  of  continuance   of  Hen. 

1191.  Lien  upon  lot  for  improving. 
1191a.  Same.     For  connecting  house  with  sewer,  when. 

1192.  Building  held  to  have  been  constructed  at  owner's  in- 
stance. 

1193.  Contractor.     Amount  may  recover. 

1194.  Deflciency   of  proceeds   on   sale   under   decree   of   fore- 
closure.   . 

1195.  Any  number  of  lienholders  may  Join  in  action. 

1196.  Attachment,   etc.,  against  materials. 

1197.  Lien  does  not   impair   right   of  personal   action   to   re- 
cover the  debt. 

1198.  Rules  of  practice. 

1199.  New  trials  and  appeals. 

1200.  Where  contractor  fails  to  perform  contract  [repealed]. 
1200a.  [No  such  section.] 

1201.  Written  consent  to  waive  claim. 

1202.  What  forfeits  lien. 

1203.  Mistake  in  statement  not  to  invalidate  lien. 
Sec  14.     [Construction  to  be  placed  on  act.] 
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§1183.  MECHANICS  HAVE  LIEN  UPON  PROPER- 
TY ON  WHICH  THEY  HAVE  LABORED.  Mechanics, 
material-men,  contractors,  sub-contractors,  artisans,  archi- 
tects, machinists,  builders,  miners,  teamsters  and  draymen, 
and  all  persons  and  laborers  of  every  class  performing  labor 
upon,  or  bestowing  skill  or  other  necessary  services,  or  fur- 
nishing materials  to  be  used  or  consumed  in  or  furnishing 
appliances,  teams  and  power  contributing  to  the  construction, 
alteration,  addition  to. or  repair,  either  in  whole  or  in  part, 
of  any  building,  wharf,  bridge,  ditch,  flume,  aqueduct,  well, 
tunnel,  fence,  machinery,  railroad,  wagon  road  or  other 
structure,  shall  have  a  lien  upon  the  property  upon  which 
they  have  bestowed  labor  or  furnished  materials,  for  the 
value  of  such  labor  done  and  materials  furnished  and  for  the 
value  of  the  use  of  such  appliances,  teams  or  power,  whether 
at  the  instance  of  the  owner,  or  if  any  other  person  acting 
by  his  authority  or  under  him,  as  contractor  or  otherwise; 
and  every  contractor,  subcontractor,  architect,  builder  or 
other  person  having  charge  of  the  construction,  alteration, 
addition  to  or  repair  either  in  whole  or  in  part  of  any  build- 
ing, or  other  improvement  as  aforesaid  shall  be  held  to  be 
the  agent  of  the  owner  for  the  purposes  of  this  chapter. 

[Mines.]  Any  person  who  performs  labor  in  any  mining 
claim  or  claims,  or  in  or  upon  any  real  property  worked  as 
a  mine,  either  in  the  development  thereof  or  in  working 
thereon  by  the  subtractive  process  or  furnishes  materials  to 
be  used  or  consumed  therein,  has  a  lien  upon  the  same  and 
the  works  owned  and  used  by  the  owners  for  milling  or  re- 
ducing the  ores  from  the  same,  for  the  value  of  the  work  or 
labor  done  or  materials  furnished  by  each  respectively, 
whether  done  or  furnished  at  the  instance  of  the  owner  ot 
such  mining  claim  or  claims  of  real  property  worked  as  a 
mine,  or  his  agent,  and  every  contractor,  sub-contractor,  su- 
perintendent or  other  person  having  charge  of  any  mining 
or  work  or  labor  performed  in  and  about  such  mining  claim 
or  claims  or  real  property  worked  as  a  mine,  either  as  lessee 
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or  under  a  working  bond  or  contract  thereon  shall  be  held  to 
be  the  agent  of  the  owner  for  the  purposes  of  this  chapter. 

[Limit  of  liens.]  The  liens  in  this  chapter  provided  for 
shall  be  direct  liens,  and  shall  not  in  the  case  of  any  claim- 
ants, other  than  the  contractor  be  limited,  as  to  amount,  by 
any  contract  price  agreed  upon  between  the  contractor  and 
the  owner  except  as  hereinafter  provided;  but  said  several 
liens  shall  not  in  any  case  exceed  in  amount  the  reasonable 
value  of  the  labor  done  or  material  furnished,  or  both,  for 
which  the  lien  is  claimed,  nor  the  price  agreed  upon  for  the 
same  between  the  claimant  and  the  person  by  whom  he  was 
employed;  nor  in  any  case,  where  the  claimant  was  employed 
by  a  contractor,  or  subcontractor,  shall  the  lien  extend  to 
any  labor  or  materials  not  embraced  within  or  covered  by 
the  original  contract  between  the  contractor  and  the  owner, 
or  any  modification  thereof  made  by  or  with  the  consent  of 
such  owner,  and  of  which  such  contract,  or  modification 
thereof,  the  claimant  shall  have  had  actual  notice  before  the 
performance  of  such  labor  or  the  furnishing  of  such  mate- 
rials. The  filing  of  such  original  contract,  or  modification 
thereof,  in  the  office  of  the  county  recorder  of  the  county 
where  the  property  is  situated,  before  the  commencement  of 
the  work,  shall  be  equivalent  to  the  giving  of  such  actual  no- 
tice by  the  owner  to  all  persons  performing  work  or  furnish- 
ing materials  thereunder.  In  case  said  original  contract 
shall,  before  the  work  is  commenced,  be  so  filed,  together 
with  a  bond  of  the  contractor  with  good  and  sufficient  sure- 
ties in  an  amount  not  less  than  fifty  per  cent  of  the  contract 
price  named  in  said  contract,  which  bond  shall  in  addition 
to  any  conditions  for  the  performance  of  the  contract,  be 
also  conditioned  for  the  payment  in  full  of  the  claims  of  all 
persons  performing  labor  upon  or  furnishing  materials  to 
be  used  in  such  work,  and  shall  also  by  its  terms  be  made  to 
inure  to  the  benefit  of  any  and  all  persons  who  perform  la- 
bor upon  or  furnish  materials  to  be  used  in  the  work  de- 
scribed in  said  contract  so  as  to  give  such  persons  a  right  of 
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action  to  recover  upon  said  bond  in  any  suit  brought  to  fore- 
close the  liens  provided  for  in  this  chapter  or  in  a  separate 
suit  brought  on  said  bond,  then  the  court  must,  "where 
it  would  be  equitable  so  to  do,  restrict  the  recovery  un- 
der such  liens  to  an  aggregate  amount  equal  to  the 
amount  found  to  be  due  from  the  owner  to  the  contractor, 
and  render  judgment  against  the  contractor  and  his  sure- 
ties on  said  bond  for  any  deficiency  or  difference  there  may 
remain  between  said  amount  so  found  to  be  due  to  the  con- 
tractor and  the  whole  amount  found  to  be  due  to  claimants 
for  such  labor  or  materials  or  both.  No  change  or  altera- 
tion of  the  work  or  modification  of  any  such  contract  be- 
tween the  owner  and  his  contractor  shall  release  or  exoner- 
ate any  surety  or  sureties  upon  any  bond  given  under  this 
section. 

[Limit  to  owner's  liability.]  It  is  the  intent  and  purpose 
of  this  section  to  limit  the  owner's  liability,  in  all  cases,  to 
the  measure  of  the  contract  price  where  he  shall  have  filed 
or  caused  to  be  filed  in  good  faith  with  his  original  contract 
a  valid  bond  with  good  and  sufficient  sureties  in  the  amount 
and  upon  the  conditions  as  herein  provided.  It  shall  be  law- 
ful for  the  owner  to  protect  himself  against  any  failure  of 
the  contractor  to  perform  his  contract  and  make  full  pay- 
ment for  all  work  done  and  materials  furnished  thereunder 
by  exacting  such  bond  or  other  security  as  he  may  deem  sat- 
isfactory. 

History  I  Enacted  March  11,  1872;  amended  March  30,  1S74^ 
Code  Amdts.  1S73-4,  p.  409;  April  16,  18S0,  Stats,  and  Amdts. 
1880  (C.  C.  P.  pt.).  p.  67;  March  18.  1885,  Stats,  and  Amdts. 
1884-5,  p.  143;  March  15,  1887,  Stats,  and  Amdts.  1886-7,  p.  162; 
April  1,  1899,  Stats,  and  Amdts.  1899,  p.  34;  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1.  p.  188,  act 
held  unconstitutional,  see  Kerr's  Cyc.  C.  C.  (4;  amendment  re- 
enacted  March  15,  1903,  Stats,  and  Amdts.  1903.  p.  85;  May  1. 
1911.   Stats,   and  Amdts.   1911.  p.  1318. 
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§1183J4.  BUILDING  CONTRACTS,  WHAT  PROVI- 
SIONS  MUST  CONTAIN.     [Kepealed.] 

Hlirtoryi  Enacted  March  28,  1901,  Stats,  and  Amdts.  1900-1, 
p.  817;  repealed  February  12,  1908,  Stats,  and  Amdts.  1903,  p.  21. 

§  1183a.  LIEN  FOR  POWER  SUPPLIED  BY  MEANS 
OF  TEAM,  WAGON,  ETC.  (repealed). 

Hlfltoryi  Enacted  April  19,  1909,  Stats,  and  Amdts.  1909,  p. 
1003;   repealed  May  1,  1911,  Stats,  and  Amdts,  1911,  p.   1319. 

§1184.  NOTICE  TO  OWJIER  OF  LABOR  PER- 
FORMED AND  MATERIALS  FURNISHED.  Any  of  the 
persons  mentioned  in  the  preceding  section,  except  the  con- 
tractor, may  at  any  time  give  to  the  owner  a  notice  that  they 
have  performed  labor  or  furnished  materials,  or  both,  to  the 
contractor  or  other  person  acting  by  the  authority  of  the 
owner,  or  that  they  have  agreed  to  do  so,  stating  in  general 
terms  the  kind  of  labor  and  materials  and  the  name  of  the 
person  to  or  for  whom  the  same  was  done  or  furnished  or 
both,  and  the  amount  in  value,  as  near  as  may  be,  of  that 
already  done  or  furnished,  or  both,  .and  of  the  whole  agreed 
to  be  done  or  furnished,  or  both,  and  any  of  said  persons 
who  shall  on  the  written  demand  of  the  owner  refuse  to 
give  such  notice  shall  thereby  deprive  himself  of  the  right 
to  claim  a  lien  under  this  chapter.  Such  notice  may  be  given 
by  delivering  the  same  to  said  owner  personally,  or  by  leav- 
ing it  at  his  residence  or  place  of  business  with  some  person 
in  charge,  or  by  delivering  it  to  his  architect,  or  by  leaving 
it  at  the  latter's  office  with  some  person  in  charge.  No  such 
notice  shall  be  invalid  by  reason  of  any  defect  in  form;  pro- 
vided, it  is  sufficient  to  inform  the  owner  of  the  substantial 
matters  herein  provided  for.  Upon  such  notice  being  given 
it  shall  be  lawful  for  the  owner  to  withhold,  and  in  the  case 
of  property  which,  for  reasons  of  public  policy  or  otherwise, 
is  not  subject  to  the  liens  in  this  chapter  provided  for,  the 
owner  or  person  who  contracted  with  the  contractor,  shall 
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withhold  from  his  contractor  sufficient  money  due  or  that 
may  become  due  to  such  contractor  to  answer  such  claim  and 
any  lien  that  may  be  filed  therefor  including  the  reasonable 
cost  of  any  litigation  thereunder. 

Hliiloryi  Enacted  March  11,  1872;  amended  March  18,  1885, 
Stats,  and  Amdts.  1884-5,  p.  144;  March  15,  1887,  Stats,  and 
Amdts.  1886-7,  p.  153;  by  Code  Commission^  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  189,  act  held  unconstitutional,  see 
Kerr's  Cyc.  C.  C.  5  4;  May  1,  1911,  Stats,  and  Amdts.  1911,  p.  1315. 


§  1185.  WHAT  INTEREST  IN  THE  LAND  SUBJECT 
TO  THE  LIEN.  The  land  upon  which  any  building,  im- 
provement, well  or  structure  is  constructed,  together  with  a 
convenient  space  about  the  same,  or  so  much  as  may  be  re- 
quired for  the  convenient  use  and  occupation  thereof,  to  bt 
determined  by  the  court  on  rendering  judgment,  is  also  sub- 
ject to  the  lien,  if  at  the  commencement  of  the  work,  or  of 
the  furnishing  of  the  material  for  the  same,  the  land  belong- 
ed to  the  person  who  caused  said  building,  improvement, 
well  or  structure  to  be  constructed,  altered  or  repaired,  but 
if  such  person  owned  less  than  fee  simple  estate  in  such  land, 
then  only  his  interest  therein  is  subject  to  such  lien,  except 
as  provided  in  section  eleven  hundred  and  ninety-two  of 
this  code. 

Htotoryt  Enacted  March  11,  1872;  amended  March  24,  1S74, 
Code  Amdts.  lS73-4«  p.  351;  February  23,  1899,  Stats,  and  AmdU. 
1899.  p.  24;  May  1,  1911,  Stats,  and  Amdts.  1911.  p.  1316. 


§  1186.  EFFECT  OF  LIENS.  The  liens  provided  for  in 
this  chapter  are  preferred  to  any  lien,  mortgage,  or  other  en- 
cumbrance which  may  have  attached  subsequent  to  the  time 
when  the  building,  improvement,  or  structure  was  com- 
menced, work  done,  or  materials  were  commenced  to  be  fur- 
nished; also,  to  any  lien,  mortgage,  or  other  encumbrance 
of  which  the  lienholder  had  no  notice,  and  which  was  unrc- 
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corded  at  the  time  the  building,  improvement  or  structure 
was  commenced,  work  done,  or  the  materials  were  com- 
menced to  be  furnished. 

Uimtoryt     Enacted  March  11,  1872. 


§  1187.  CLAIM  OF  LIEN  TO  BE  FILED  IN  RECORD- 
ER'S  OFFICE.  Every  original  contractor,  claiming  the 
benefit  of  this  chapter,  within  sixty  days  after  the  completion 
of  his  contract,  and  every  person  save  the  original  contractor 
claiming  the  benefit  of  this  chapter,  within  thirty  days  after 
he  has  ceased  to  labor  or  has  ceased  to  furnish  materials,  or 
both;  or  at  his  option,  within  thirty  days  after  the  comple- 
tion of  the  original  contract,  if  any,  under  which  he  was  em- 
ployed, must  file  for  record  with  the  county  recorder  of  the 
county  or  city  and  county  in  which  such  property  or  some 
part  thereof  is  situated,  a  claim  of  lien  containing  a  state- 
ment of  hi^  demand  after  deducting  all  just  credits  and  ofi- 
sets,  with  the  name  of  the  owner  or  reputed  owner,  if 
known,  also  the  name  of  the  person  by  whom  he  was  em- 
ployed, or  tc^whom  he  furnished  the  materials,  with  a  state- 
ment of  the  price,  if  any,  agreed  upon  for  the  same  and  when 
payable,  and  of  the  work  agreed  to  be  done  and  when  the 
same  was  to  be  done,  if  agreed  upon,  and  also  a  description 
of  the  property  to  be  charged  with  the  lien,  sufficient  for 
identification,  which  claim  must  be  verified  by  the  oath  of 
himself  or  of  some  other  person.  Any  trivial  imperfection 
in  the  said  work,  or  in  the  completion  of  any  contract  by  any 
lien  claimant,  or  in  the  construction  of  any  building,  improve- 
ment or  structure,  or  of  the  alteration,  addition  to,  or  repair 
thereof,  shall  not  be  deemed  such  a  lack  of  completion  as  to 
prevent  the  filing  of  any  lien;  and,  in  all  cases,  any  of  the 
following  shall  be  deemed  equivalent  to  a  completion  for  all 
the  purposes  of  this  chapter:  The  occupation  or  use  of  a 
building,  improvement,  or  structure,  by  the  owner,  or  his 
representative;  or  the  acceptance  by  said  owner  or  said  agent, 
of  said  building,  improvement,  or  structure,  or  cessation  from 
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labor  for  thirty  days  upon  any  contract  or  upon  any  building, 
improvement  or  structure  or  the  alteration,  addition  to,  or 
repair  thereof;  the  filing  of  the  notice  hereinafter  provided 
for. 

[Owner  may  file  record  of  completion  with  recorder.] 
The  owner  may  within  ten  days  after  completion  of  any  con- 
tract, or  within  forty  days  after  cessation  from  labor  there- 
on, file  for  record  in  the  office  of  the  county  recorder  of  the 
county  where  the  property  is  situated,  a  notice  setting  forth 
the  date  when  the  same  was  completed,  or  on  which  cessa- 
tion from  labor  occurred,  together  with  his  name  and  the  na- 
ture of  his  title,  and  a  description  of  the  property  sufficient 
for  identification,  which  notice  shall  be  verified  by  himself 
or  some  other  person  on  his  behalf.  The  fee  for  recording 
the  same  shall  be  one  dollar.  In  case  such  notice  be  not  so 
filed  then  the  said  owner  and  all  persons  deraigning  title 
from  or  claiming  any  interest  through  him  shall  be  estopped 
in  any  proceedings  for  the  foreclosure  of  any  li^  provided 
for  in  this  chapter  from  maintaining  any  defense  therein 
based  on  the  ground  that  said  lien  was  not  filed  within  the 
time  provided  in  this  chapter;  provided,  that  all  claims  of  lien 
must  be  filed  within  ninety  days  after  the  completion  of  any 
building,  improvement  or  structure,  or  the  alteration,  addi- 
tion or  repair  thereto. 

HUtoryi  Enacted  March  11,  1S72:  amended  March  30,  1874, 
Code  Amdts.  1S73-4.  p.  410;  March  15,  1887,  Stats,  and  Amdts. 
1886-7.  p.  154;  March  27,  1897,  Stats,  and  Amdts.  1897,  p.  202; 
May  1,  1911,  Stats,  and  Amdtjs.   1911,  p.   1316. 


§1188.  LIENS  UPON  TWO  OR  MORE  PIECES  OF 
PROPERTY.  AMOUNT  DUE  FROM  EACH  TO  BE 
DESIGNATED.  In  every  case  in  which  one  claim  is  filed 
against  two  or  more  buildings,  mining  claims,  or  other  im- 
provements owned  by  the  same  person,  the  person  filing 
such  claim  must  at  the  same  time,  designate  the  amount  due 
to  him  on  each  of  such  buildings,  mining  claims,  or  other 
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improvements;  otherwise  the  lien  of  such  claim  is  postpones 
to  other  liens.  The  Hen  of  such  claimant  does  not  extend 
beyond  the  amount  designated,  as  agrainst  other  creditors 
having  liens,  by  judgment,  mortgage,  or  otherwise,  upon 
cither  of  such  buildings  or  other  improvements,  or  upon  the 
land  upon  which  the  same  are  situated. 

History t     Enacted  March  11.  1872. 


§1189.  CLAIM  TO  BE  RECORDED.  FEES  OF  RE- 
CORDER.  The  recorder  must  record  the  claim  in  a  book 
kept  by  him  for  that  purpose,  which  record  must  be  indexed 
as  deeds  and  other  conveyances  are  required  by  law  to  be 
indexed,  and  for  which  he  may  receive  the  same  fees  as  are 
allowed  by  law  for  recording  deeds  and  other  instruments. 

History  I     Enacted  March  11,  1872. 


§  1190.  TIME  OF  CONTINUANCE  OF  LIEN.  No  lien 
provided  for  in  this  chapter  binds  any  property  for  a  longer 
period  than  ninety  days  after  the  same  has  been  filed,  unless 
proceedings  be  commenced  in  a  proper  court  within  that  time 
to  enforce  the  same;  or,  if  a  credit  be  given,  then  ninety 
days  after  the  expiration  of  such  credit;  but  no  lien  continues 
in  force  for  a  longer  time  than  one  year  from  the  time  the 
work  is  completed,  by  any  agreement  to  give  credit,  and  in 
case  such  proceedings  be  not  prosecuted  to  trial  within  two 
years  after  the  commencement  thereof,  the  court  may  in  its 
discretion  dismiss  the  same  for  want  of  prosecution,  and  in 
all  cases  the  dismissal  of  such  action  (unless  it  be  expressly 
stated  that  the  same  is  without  prejudice)  or  a  judgment 
rendered  therein  that  no  lien  exists,  shall  be  equivalent  to  the 
cancellation  and  removal  from  the  record  of  such  lien. 

History:  Enacted  March  11,  1872;  amended  May  1,  1911,  Stats, 
and   Amdts.    1911,   p.    133  7. 
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§1191.    LIEN    UPON    LOT   FOR   IMPROVING..   Any 

person  who,  at  the  request  of  the  owner  of  any  lot  or  tract 
of  land,  grades,  fills  in,  or  otherwise  improves  the  same,  or 
the  street*,  highway,  or  sidewalk  in  front  of  or  adjoining  the 
same,  or  constructs  any  areas,  or  vaults,  or  cellars,  or  rooms, 
under  said  sidewalks,  or  makes  any  improvements  in  connec- 
tion therewith,  has  a  lien  upon  said  lot  or  tract  of  land  for 
his  work  done  and  materials  furnished;  provided,  that  in 
cases  where  the  improvement  made  or  work  done  is  subject 
to  acceptance  by  any  municipal  board  or  officer,  the  time  for 
filing  claims  of  lien  shall  not  commence  to  run  until  after 
such  acceptance  shall  have  been  made. 

Hiatorys  Enacted  March  11,  1872;  amended  March  18,  1885, 
Stats,  and  Amdts.  1884-5,  p.  145;  March  15,  1887,  Stats,  and 
Amdts.  1886-7,  p.  155;  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  190,  act  held  unconstitutional,  see 
Kerr's  Cyc.  C.  C.  S  4;  amended  May  30,  1913,  Stats,  and  Amdts. 
1913,  p.  333.     In  effect  August  10,  1913. 

§  1191a.  SAME.  FOR  CONNECTING  HOUSE  WITH 
SEWER,  WHEN.  Any  health  officer  or  governing  board 
of  any  city,  town  or  sanitary  district,  having  served  written 
notice  upon  the  owner  or  reputed  owner  of  real  estate  upon 
which  there  is  a  dwelling  house,  and  such  owner  or  reputed 
owner,  after  thirty  days,  having  refused,  neglected  or  failed 
to  connect  such  dwelling  house,  together  with  all  toilets, 
sinks,  and  other  plumbing  therein,  properly  vented,  and  in 
a  sanitary  manner,  with  the  adjoining  street  sewer,  may  con- 
struct the  same  at  a  reasonable  cost,  and  the  person  doing 
said  work  at  the  request  of  such  health  officer  or  governing 
board,  has  a  lien  upon  said  real  estate  for  his  work  done  and 
materials  furnished,  and  such  work  done  and  materials  fur- 
nished shall  be  held  to  have  been  done  and  furnished  at  the 
instance  of  such  owner  or  reputed  owner,  or  person  claiming 
or  having  any  interest  therein. 

Hiatorys  Enacted  April  19.  1909,  Stats,  and  Amdts.  1909, 
p.    986. 
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§1192.  BUILDING  HELD  TO  HAVE  BEEN  CON- 
STRUCTED  AT  OWNER'S  INSTANCE.  Every  building 
or  other  improvement  or  work  mentioned  in  any  of  the  pre- 
ceding sections  of  this  chapter  constructed,  altered  or  re- 
paired upon  any  land  with  the  knowledge  of  the  owner  or  of 
any  person  having  or  claiming  any  estate  therein,  and  the 
work  or  labor  done  or  materials  furnished  mentioned  in  any 
of  said  sections  with  the  knowledge  of  the  owner  or  per- 
sons having  or  claiming  any  estate  in  the  land,  shall  be  held 
to  have  been  constructed,  performed  or  furnished  at  the  in- 
stance of  such  owner  or  person  having  or  claiming  any  es- 
tate therein,  atfd  such  interest  owned  or  claimed  shall  be  sub- 
ject to  any  lien  filed  in  accordance  with  the  provisions  ot 
this  chapter,  unless  such  owner  or  person  having  or  claiming 
any  estate  therein  shall,  within  ten  days  after  he  shall  have 
obtained  knowledge  of  such  construction,  alteration  or  re- 
pair or  work  or  labor,  give  notice  that  he  will  not  be  respon- 
sible for  the  same  by  posting  a  notice  in  writing  to  that  ef- 
fect in  some  conspicuous  place  upon  the  property,  and  shall 
also,  within  the  same  period,  file  for  record  a  verified  copy 
of  said  notice  in  the  office  of  the  county  recorder  of  the  said 
county  in  which  said  property  or  some  part  thereof  is  sit- 
uated. Said  notice  shall  contain  a  description  of  the  property 
aflEccted  thereby  sufficient  for  identification,  with  the  name 
and  the  nature  of  the  title  or  interest  of  person  giving 
the  same,  said  copy  so  recorded  may  be  verified  by  anyone 
having  a  knowledge  of  the  facts,  on  behalf  of  the  owner  or 
person  for  whose  protection  the  notice  is  given. 

Hlatorys     Enacted  March   11,   1872;   amended   March    30,    1S74, 
Code  Amdts.   1873-4,  p.   410;  March   18,   1907,  Stats,  and  Axndts. 
1907,   p.   577,    Kerr's    Stats,    and    Amdts.    1906-7.   p.    481;    May    1, 
1911,   Stats,  and  Amdts.   1911,  p.   1317. 
• 

§1193.  CONTRACTOR.  AMOUNT  MAY  RECOVER. 
Any  contractor  shall  be  entitled  to  recover,  upon  a  lien  filed 
by  him,  only  such  amount  as  may  be  due  him  according  to  the 
terms  of  his  contract,  after  deducting  all  claims  of  other 
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parties  for  work  done  and  materials  furnished,  as  aforesaid, 
and  embraced  within  his  contract;  and  in  all  cases  where  a 
lien  shall  be  filed  under  this  act  for  work  done  or  for  mate- 
rials furnished  to  any  contractor,  he  shall  defend  any  action 
brought  thereon  at  his  own  expense;  and  during  the  pend- 
ency of  such  action,  the  owner  may  withhold  from  the  con- 
tractor the  amount  of  money  for  which  such  lien  is  filed;  and 
in  case  of  judgment  against  the  owner  or  his  property  upon 
the  lien,  the  said  owner  shall  be  entitled  to  deduct  from  any 
amount  due,  or  to  become  due  by  him  to  the  contractor, 
the  amount  of  such  judgment  and  costs;  and  if  the  amount 
of  such  judgment  and  costs  shall  exceed  the  amount  due  by 
him  to  the  contractor,  or  if  the  owner  shall  have  settled  with 
the  contractor  in  full,  he  shall  be  entitled  to  recover  back 
from  the  contractor,  or  his  bondsmen  or  sureties  on  any 
bond  given  for  the  faithful  performance  of  his  contract,  any 
amount  so  paid  by  him,  the  said  owner,  'in  excess  of  the 
contract  price,  and  for  which  the  contractor  was  originally 
the  party  liable.  No  act  done  by  such  owner  in  compliance 
with  any  of  the  provisions  of  this  chapter  shall  be  held  to  be 
a  prevention  of  the  performance  of  any  such  contract  by 
the  contractor,  or  to  have  exonerated  the  sureties  on  such 
or  any  bond  given  for  faithful  performance,  or  for  the  pay- 
ment of  liens  of  persons  performing  labor  or  furnishing  ma- 
terials, or  both;  provided,  that  such  act  was  done  in  good 
faith  and  without  design  to  injure  or  harass  any  one. 

Hlmtoryt  Enacted  March  11,  1872;  amended  March  80,  1874, 
Code  Amdts.  187S-4,  p.  411;  May  1,  1911,  Stats,  and  Amdts.  1911, 
p.  1318. 


§  1194.  DEFICIENCY  OF  PROCEEDS  ON  SALE  UN- 
DER DECREE  OF  FORECLOSURE.  Whenever  on  the 
sale  of  the  property  subject  to  any  of  the  liens  provided  for 
in  this  chapter,  under  the  judgment  or  decree  of  foreclo- 
sure of  such  lien,  there  is  a  deficiency  of  proceeds,  judgment 
for  the  deficiency  may  be  docketed  against  the  party  person- 
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ally  liable  therefor  in  like  manner  and  with  like  effect  as  in 
action  for  the  foreclosure  of  mortgages. 

History t  Enacted  March  11,  1872;  amended  March  30,  1874, 
Code  Amdts.  1873-4,  p.  412;  March  18,  1885,  Stats,  and  Amdts. 
1884-6,  p.  145;  May  1,  1911,  Stats,  and  Amdts.  1911,  p.  1318. 

§1195.  ANY  NUMBER  OF  LIENHOLDERS  MAY 
JOIN  IN  ACTION.  Any  number  of  persons  claiming  liens 
may  join  in  the  same  action  and  when  separate  actions  are 
commenced,  the  court  may  consolidate  them.  The  court 
must  also  allow,  as  a  part  of  the  costs,  the  money  paid  for 
verifying  and  recording  the  lien,  such  costs  to  be  allowed  to 
each  claimant  whose  lien  is  established,  whether  he  be  plain- 
tiff or  defendant,  or  whether  they  all  join  in  one  action  or 
separate  actions  are  consolidated. 

Hijitoryi  Enacted  March  11,  1872;  amended  March  30,  1874, 
Code  Amdts.  1873-4,  p.  412;  March  18,  1885,  Stats,  and  Amdts. 
1884-5,  p.  146;  May  1,  1911,  Stats,  and  Amdts.  1911,  p.  1319. 

§1196.    ATTACHMENT,     ETC.,     AGAINST       MATE- 

RIALS:  Whenever  materials  shall  have  been  furnished  for 
use  in  the  construction,  alteration,  or  repair  of  any  building 
or  other  improvement,,  such  materials  shall  not  be  subject  to 
attachment,  execution,  or  other  legal  process,  to  enforce  any 
debt  due  by  the  purchaser  of  such  materials,  except  a  debt 
due  for  the  purchase  money  thereof,  so  long  as  in  good  faith 
the  same  are  about  to  be  applied  to  the  construction,  alter- 
ation, or  repair  of  such  building,  mining  claim,  or  other  im- 
provement. 

Historyt  Enacted  March  11,  1872;  amended  March  30,  1874, 
Code  Amdts.  1873-4,  p.  412;  repealed  by  Code  Commission,  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1.  p.  190,  act  held  un- 
constitutional, see  history,  5  5  ante. 

§1197.  LIEN  DOES  NOT  IMPAIR  RIGHT  OF  PER- 
SONAL  ACTION  TO  RECOVER  DEBT.  Nothing  con- 
tained in  this  chapter  shall  be  construed  to  impair  or  affect 
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the  right  of  any  person  to  whom  any  debt  may  be  due  for 
work  done  or  materials  furnished  to  maintain  a  personal  ac- 
tion to  recover  said  debt  against  the  person  liable  therefor; 
and  the  person  bringing  such  personal  action  may  take  out  an 
attachment  therefor,  notwithstanding  his  lien,  and  in  his  af- 
fidavit to  procure  an  attachment  need  not  state  that  his 
demand  is  not  secured  by  a  lien;  but  the  judgment,  if  any, 
obtained  by  the  plaintiff  in  such  personal  action  shall  not  be 
construed  to  impair  or  merge  any  lien  held  by  said  plaintiff 
under  this  chapter;  provided,  only,  that  any  money  collected 
on  said  judgment  shall  be  credited  on  the  amount  of  such 
lien  in  any  action  brought  to  enforce  the  same,  in  accord- 
ance with  the  provisions  of  this  chapter. 

History  I  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  351;  May  1,  1911,  Stats,  and  Amdts.  1911, 
p.    1319. 


§  1198.  RULES  OF  PRACTICE.  Except  as  otherwise 
provided  in  this  chapter,  the  provisions  of  part  two  of  this 
code  are  applicable  to,  and  constitute  the  rules  of  practice 
in,  the  proceedings  mentioned  in  this  chapter. 

HUtoryt     Enacted  Maroh.ll,  1872. 

§1199.  NEW  TRIALS  AND  APPEALS.  The  provi- 
sions of  part  two  of  this  code  relative  to  new  trials  and  ap- 
peals, except  in  so  far  as  they  are  inconsistent  with  the  pro- 
visions of  this  chapter,  apply  to  the  proceedings  mentioned 
in  this  chapter. 

HUtorys     Enacted  March  11,  1872. 


§1200.    WHERE   CONTRACTOR     FAILS     TO     PER- 
FORM CONTRACT  (repealed). 

HUtory:     Enacted  March   18,    1885,   Stats,   and  Amdts.   1884-5. 
p.  146;  repealed  May  1,  1911,  Stats,  and  Amdts.  1911,  p.  1319. 
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§  1200a.     [No  such  section.] 

Notes  Section  18  of  chapter  281  purports  to  repeal  SS  1188, 
1200  and  1200a  of  the  Code  of  Civil  Procedure.  There  is  no 
such  section  In  that  code  as  $  1200a,  Turning  to  the  title  of 
the  act  we  find  the  purpose  of  the  legislature,  as  expressed  In 
the  title  to  th&  act,  was  to  repeal  9S  1183,  1200  and  1203a;  but 
this  they  manifestly  did  not  do.  This  mistake  in  the  difference 
between  the  title  of  the  bill  and  the  provisions  in  Sec.  13  of 
the  act  is  a  defect  Inherent  in  the  bill  at  the  time  it  was  drafted, 
and  was  carried  through  all  the  progressive  stages  and  signed 
as  a  law  with  this  inherent  defect.  There  is  a  failure  to  comply 
with  S  24  of  art.  IV  of  the  Constitution.  Just  what  the  effect 
will  be  on  the  repeals  there  attempted  is  for  the  courts  to  say; 
but  it  is  manifest  that  S  1203a  was  not  repealed  as  the  legisla- 
ture intended. 


§  1201.    WRITTEN    CONSENT  TO  WAIVE    CLAIMS. 

It  shall  not  be  competent  for  the  owner  and  contractor,  or 
either  of  them,  by  any  terra  of  their  contract,  or  otherwise, 
to  waive,  affect,  or  impair  the  claims  and  liens  of  other  per- 
sons, whether  with  or  without  notice,  except  by  their  written 
consent,  and  any  term  of  the  contract  to  that  effect  shall  be 
null  and  void. 

Hiiitoryi     Enacted  March   18,   1885,   Stats,   and  Amdts.    1884-5, 
p.    146. 


§1202.  WHAT  FORFEITS  LIEN.  Any  person  who 
shall  wilfully  give  a  false  notice  of  his  claim  to  the  owner 
under  the  provisions  oi  section  one  thousand  one  hundred 
and  eighty-four  shall  forfeit  his  lien.  Any  person  who  shall 
wilfully  include  in  his  claim  filed  under  section  one  thousand 
one  hundred  and  eighty-seven  work  or  materials  not  per- 
formed upon  or  furnished  for  the  property  described  in  the 
claims  shall  forfeit  his  lien. 

Hlatorri  Enacted  March  18,  1885,  Stats,  and  Amdts.  1884-5. 
p.  146;  amended  May  1,  1911.  Stats,  and  Amdts.  1911,  p.  1319. 
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§  1203.  MISTAKE  IN  STATEMENT  NOT  TO  INVAL- 
IDATE LIEN.  No  mistake  or  errors  in  the  statement  of 
the  demand,  or  of  the  amount  of  credits  and  offsets  allowed 
or  of  the  balance  asserted  to  be  due  to  claimant,  nor  in  the 
description  of  the  property  against  which  the  claim  is  filed, 
shall  invalidate  the  lien,  unless  the  court  finds  that  such 
mistake  or  error  in  the  statement  of  the  demand,  credits  and 
offsets,  or  of  the  balance  due,  was  made  with  the  intent  to 
defraud,  or  the  court  shall  find  that  an  innocent  third  party, 
without  notice,  direct  or  constructive,  has  since  the  claim 
was  filed,  become  the  bona  fide  owner  of  the  property  liened 
upon,  and  that  the  notice  of  claim  was  so  deficient  that  it 
did  not  put  the  party  upon  further  inquiry  in  any  manner. 

[Construction  to  be  placed  on  act.]  Sec.  14.  The  provis- 
ions of  this  act  shall  be  liberally  construed  with  a  view  to 
effect  its  purpose.  They  are  not  intended  as  a  re-enactment 
of  the  provisions  of  former  statutes,  with  the  policy  hereto- 
fore impressed  upon  the  same  by  the  courts  of  this  state,  but 
are  intended  to  reverse  that  policy  to  the  extent  of  making 
the  liens  provided  for,  direct  and  independent  of  any  account 
of  indebtedness  between  the  owner  and  contractor,  thereby 
making  the  policy  of  this  state  conform  to  that  of  Nevada 
and  the  other  Pacific  coast  states. 

HUtorys  Original  section  enacted  March  18,  1886,  Stats,  and 
Amdts.  1884-5,  p.  147;  repealed  March  16,  r887.  Stats,  and 
Amdts.  1886-7,  p.  165;  new  section  enacted  March  23,  1893, 
Stats,  and  Amdts.  1893,  p.  202;  by  Code  Commission,  Act  March 
8,  1901.  Stats,  and  Amdts.  1900-1,  p.  190,  act  held  unconstitu- 
tional, see  Cyc.  C.  C.  5  4;  May  1,  1911,  Stats,  and  Amdts,  1911, 
p.   1319. 


§  1203a.  MISTAKES  OR  ERRORS  IN  STATEMENT 
NOT  TO  INVALIDATE.  No  mistakes  or  errors  in  the 
statement  of  the  demand,  or  of  the  amount  of  credits  and  off- 
sets allowed,  or  of  the  balance  asserted  to  be  due  to  claimant, 
nor  in  the  description  of  the  property  against  which  the  claim 
is  filed,  shall  invalidate  the  lien,  unless  the  court  finds  that 
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such  mistake  or  error  in  the  statement  of  the  demand,  credits 
and  offsets,  or  of  the  balance  due,  was  made  with  the  intent 
to  defraud,  or  the  court  shall  find  that  the  innocent  third 
party,  without  notice,  direct  or  constructive,  has  since  the 
claim  was  filed,  become  the  bona  fide  owner  of  the  property 
liened  upon,  and  that  the  notice  of  claim  was  so  deficient  that 
it  did  not  put  the  party  upon  further  inquiry  in  any  manner. 

Hbitoryi  Enacted  March  22,  1907,  Stats,  and  Amdts.  1907,  p. 
868.  Kerr's  Stats,  and  Amdts.  1906-7,  p.  482. 

Sec.  14.  [Construction  to  be  placed  on  act.]  The  provis- 
ions of  this  act  shall  be  liberally  construed  with  a  view  to 
efTect  its  purpose.  They  are  not  intended  as  a  re-enactment 
of  the  provisions  of  former  statutes,  with  the  policy  hereto- 
fore impressed  upon  the  same  by  the  courts  of  this  state,  but 
are  intended  to  reverse  that  policy  to  the  extent  of  makin^^ 
the  liens  provided  for,  direct  and  independent  of  any  account 
of  indebtedness  between  the  owner  and  contractor,  thereby 
making  the  policy  of  this  state  conform  to  that  of  Nevada 
and  other  Pacific  coast  states. 

HbrtoiTi  Enactment  approved  May  1,  1911,  and  the  above 
provision  constituting:  Sec.  14,  of  Act  adding  to,  amending  and 
repealing  sections  of  Chapter  II,  Stats,  and  Amdts.  1911,  pp. 
1319,  1320. 
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[Chapter  III  of  Title  IV  of  Part  III  of  the  Code  of  Civil  Pro- 
cedure and  each  and  every  section  of  said  Chapter  III  are  re* 
pealed,  and  a  new  Chapter  III  is  substituted  to  take  the  place 
thereof  In  said  code  to  read  as  follows:] 

CHAPTER  III. 

CERTAIN  LIENS  FOR  SALARY  AND  WAGES. 

S  1204.     Preferred    creditors    when    assignment    of    property    Is 

made. 
S  1205.     Same.     A£:ainst  estates. 

S  1206.     Same.     In   case   of  execution   or   attachment. 
§  1207.     Dispute  of  claim   or  some   portion   thereof — costs. 
S  1208[a]. Distribution   of  proceeds  where  the  entire  claims   can 

not  be  paid. 

§1204.  PREFERRED  CREDITORS  WHEN  ASSIGN- 
MENT OF  PROPERTY  IS  MADE.  When  any  assignment, 
whether  voluntary  or  involuntary,  is  made  for  the  benefit  of 
the  creditors  of  the  assignor,  or  results  from  any  proceeding 
in  insolvency  commenced  against  him,  the  wages  and  salaries 
of  miners,  mechanics,  salesmen,  servants,  clerks,  laborers, 
and  other  persons,  for  services  rendered  for  him  within  sixty 
days  prior  to  such  assignment,  or  to  the  commencement  of 
such  proceeding,  and  not  exceeding  one  hundred  dollars  each, 
constitute  preferred  claims,  and  must  be  paid  by  the  trustee 
or  assignee  before  the  claim  of  any  other  creditor  of  the  as- 
signor or  insolvent. 

Htiitoryi  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  352;  March  9,  1893,  Stats,  and  Amdts.  3  893, 
p.  97;  by  Code  Commission,  Act  March  8.  1901,  Stats,  and  Amdts. 
1900-1,  p.  191,  act  held  unconstitutional,  see  history,  Kerr's 
Cyc.  C.  C.  5  4;^  former  section  repealed  and  present  enacted  in 
place  thereof  March  16,  1907,  Stats,  and  Amdts.  1907,  p.  321, 
Kerr's  Stats,  and  Amdts.  190^-7,  p.  482. 

§  1205.  SAME.  AGAINST  ESTATES.  Upon  the  death 
of  any  employer,  the  wages,  not  exceeding  one  hundred  dol- 
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lars  in  amount,  of  each  miner,  mechanic,  salesman,  clerk, 
servant,  laborer,  or  other  employee,  for  work  done  or  ser- 
vices rendered  within  sixty  days  prior  to  such  death,  must  be 
paid  before  any  other  claim  against  the  estate  of  such  em- 
ployer, except  his  funeral  expenses,  and  expenses  of  the  last 
sickness,  the  allowance  to  the  widow  and  infant  children,  and 

the  charges  and  expenses  of  administration. 

• 

Htotorjrt  Enacted  March  11,  1872;  amended  March  24,  1874. 
Code  Amdts.  1873-4,  p.  352;  March  9,  1893,  Stats,  and  Amdts. 
1893.  p.  97;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  191,  act  held  unconstitutional,  see  history, 
Kerr's  Cyc.  C.  C.  S  4;  former  section  repealed  and  present 
enacted  in  place  thereof  March  16,  1907,  State,  and  Amdts.  1907, 
p.   321,  Kerr's  Stats,  and  Amdts.   1906-7,  p.  482. 


§  1206.  SAME.  IN  CASE  OF  EXECUTION  OR  AT- 
TACHMENT. Upon  the  levy  of  any  attachment  or  execu- 
tlon,  not  founded  upon  a  claim  for  labor,  any  miner,  me- 
chanic, salesman,  servant,  clerk,  laborer,  or  other  person  who 
has  performed  work  or  rendered  services  for  the  defendant 
within  sixty  days  prior  to  the  levy,  may  file  a  verified  state- 
ment of  his  claim  therefor  with  the  officer  executing  the  writ, 
and  give  copies  thereof  to  the  debtor  and  the  creditor,  and 
such  claim,  not  exceeding  one  hundred  dollars,  unless  dis- 
puted, must  be  paid  by  such  officer  from  the  proceeds  of  such 
levy  remaining  in  hi»  hands  at  the  filing  of  such  statement. 
If  any  claim  is  disputed,  within  the  time,  and  in  the  manner 
prescribed  in  section  twelve  hundred  and  seven,  the  claimant 
must  within  ten  days  thereafter  commence  an  action  for  the 
recovery  of  his  demand,  which  action  must  be  prosecuted 
with  due  diligence,  or  his  claim  to  priority  of  payment  is  for- 
ever barred.  The  officer  must  retain  in  his  possession  until 
the  determination  of  such  action  so  much  of  the  proceeds  of 
the  writ  as  may  be  necessary  to  satisfy  the  claim,  and  if  the 
claimant  recovers  judgment,  the  officer  must  pay  the  same, 
including  the  costs  of  suit,  from  such  proceeds. 
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Htotory's  Enacted  March  11,  1872;  amended  March  24.  1874* 
Code  Amdts.  1873-4,  p.  352;  March  9,  1893,  Stats,  and  AmdU. 
1893,  p.  87;  by  Code  Commission,  Act  March  8,  1901.  Stats,  and 
Amdts.  1900-1,  p.  191.  act  h^ld  unconstitutional,  see  history, 
Kerr's  Cyc.  C.  C.  S  4;  former  section  repealed  and  present  enact- 
ed In  place  thereof  March  16,  1907,  Stats,  and  Amdts.  1907,  p. 
321,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  482. 


§1207.  DISPUTE  OF  CLAIM  OR  SOME  PORTION 
THEREOF— COSTS.  Within  five  days  after  receiving  a 
copy  of  the  statement  provided  for  in  the  preceding  section, 
either  the  debtor  or  the  creditor  may  file  with  the  officer  a 
verified  statement  denying  that  any  part  of  such  claim  is  due 
for  services  rendered  within  sixty  days  next  preceding  the 
levy  of  the  writ,  or  denying  that  any  part  of  such  claim,  be- 
yond a  sum  specified,  is  so  due.  If  a  part  of  the  claim  is  ad- 
mitted to  be  due,  and  the  claimant  nevertheless  brings  suit 
and  does  not  recover  more  than  the  amount  so  admitted,  he 
cannot  recover  costs,  but  the  costs  must  be  adjudged  against 
him,  and  the  amount  thereof  deducted  from  the  sum  found 
due  him. 

History s  Enacted  March  7,  1883,  Stats,  and  Amdts.  1883,  p. 
47;  amended  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  192,  act  held  unconstitutional,  see  history, 
Kerr's  Cyc.  C.  C.  5  4;  former  section  repealed  and  present 
enacted  In  place  thereof  March  16,  1907,  Stats,  and  Amdts. 
1907,  p.   322,   Kerr's  Stats,  and  Amdts.   1906-7,  p.   483. 

§1208[a].  DISTRIBUTION  OF  PROCEEDS  WHERE 
THE    ENTIRE    CLAIMS    CANNOT    BE    PAID.    If    the 

claims  presented  under  section  twelve  hundred  and  six  and 
not  disputed,  or,  if  disputed,  established  by  judgment,  exceed 
the  proceeds  of  the  writ  not  disposed  of  before  their  presen- 
tation, such  proceeds  must  be  distributed  among  the  claim- 
ants in  proportion  to  the  amount  of  their  respective  claims. 

Hlstoryt  Enacted  March  16,  1907,  and  mlsnumbered  1208, 
Stats,  and  Amdts.  1907,  p.  322,  Kerr's  Stats,  and  Amdts.  1906-7, 
p.   483   [S  1208]. 
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CHAPTER  IV. 

CERTAIN  LIENS  UPON  ANIMALS. 

§  1208.     Liens  arising  from  acts  done  In  preventing  cruelty  to 
animals,  how  enforced. 

§1208.  LIEN  FOR  ACTS  DONE  IN  PREVENTING 
CRUELTY  TO  ANIMALS,  HOW  ENFORCED.  Any  per- 
son having  a  lien  upon  any  animal  or  animals  under  the  pro- 
visions of  sections  five  hundred  and  ninety-seven  a,  or  five 
hundred  and  ninety-seven  b,  of  the  Penal  Code  may  satisfy 
such  lien  as  follows: 

[When  not  satisfied — Resort  to  court — Sale  on  published 
notice.]  If  such  lien  be  not  discharged  and  satisfied,  by  the 
person  responsible,  within  three  days  after  the  obligation  be- 
comes due,  then  the  person  holding  such  lien  may  resort  to 
the  proper  court  to  satisfy  the  claim;  or  he,  three  days  after 
the  charges  against  such  property  become  due,  may  sell  the 
same,  or  such  undivided  fraction  thereof  as  may  become 
necessary,  to  defray  the  amount  due  and  costs  of  sale,  by 
giving  three  days'  notice  of  the  sale  by  advertising  in  some 
newspaper  published  in  the  county,  or  city  and  county,  in 
which  the  lien  has  attached  to  the  property;  or,  if  there  is 
no  paper  published  in  the  county,  then  by  posting  notices  of 
the  sale  in  three  of  the  most  public  places  in  the  town  or 
township  for  three  days  previous  to  the  sale. 

[Notice  to  contain,  what — Proceeds  of  sale.]  Said  notices 
shall  contain  an  accurate  description  of  the  property  to  be 
sold,  together  with  the  terms  of  sale,  which  must  be  for  cash, 
payable  on  the  consummation  of  the  sale.  The  proceeds  of 
the  sale  must  be  applied  to  the  discharge  of  the  lien  and  the 
costs  of  sale;  the  remainder,  if  any,  must  be  paid  over  to 
the  owner,  if  known,  and  if  not  known  must  be  paid  into  the 
treasury  of  the  humane  society  of  the  county,  or  city  and 
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county,  wherein  the  sale  takes  place;  if  no  humane  society 
exists  in  the  county,  then  the'  remainder  shall  be  paid  into 
the  county  treasury. 

HUtorys      Enacted   March    21,    1905,   Stats,    and    Amdts.    1905, 
p.  632. 
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TITLE  V. 

OF  CONTEMPTS. 

S  1209.     What  acts  or  omissions  are  contempts. 

S  1210.     Re-entry  on  property  after  eviction,  when  a  contempt. 

9  1211.     A  contempt  committed  in  the  presence  of  the  court  rhay 

be  punished  summarily.     When  not  so  committed  an 

affldavit  or  statement  shall  be  made. 
9  1212.     A   warrant   of   attachment    may    issue   or   a    notice    to 

show  cause. 
9  1213.    Bail   may   be   given   by   a   person   arrested   under   such 

warrant. 
9  1214.     Sheriff  must,   upon   executing   the  warrant,   arrest   and 

detain    the   person    until    discharged. 
9  1215.     Bail-bond,  form  and  conditions  of. 

9  1216.     Officer   must   return  warrant  and   undertaking,   if  any. 
9  1217.     Hearing. 

9  1218.     Judgment   and   penalty,    if   guilty.  ^ 

9  1219.     If  the  contempt  is  the  omission  to  perform  any  act,  the 

person  may  be  imprisoned  until  performance. 
9  1220.     If  a  party  fail  to  appear,  proceedings. 
9  1221.     Illness    sufficient    cause    for    non-appearance    of    party 

arrested.      Confinement    under    arrests    for   contempt, 
9  1222.     Judgment  and  orders  in  such  cases  final. 


§1209.  WHAT  ACTS  OR  OMISSIONS  ARE  CON- 
TEMPTS. The  following  acts  or  omissions  in  respect  to  a 
court  of  justice,  or  proceedings  therein,  are  contempts  of  the 
authority  of  the  court: 

1.  Disorderly,  contemptuous,  or  insolent  behavior  toward 
the  judge  while  holding  the  court,  tending  to  interrupt  the 

\  due  course  of  a  trial  or  other  judicial  proceeding; 

2.  A  breach  of  the  peace,  boisterous  conduct,  or  violent 
disturbance,  tending  to  interrupt  the  due  course  of  a  trial  or 
other  judicial  proceeding; 

3.  Misbehavior  in  office,  or  other  wilful  neglect  or  viola- 
tion of  duty  by  an  attorney,  counsel,  clerk,  sheriff,  coroner. 
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or  other  person,  appointed  or  elected  to  perform  a  judicial  or 
ministerial  service; 

4.  Abuse  of  the  process  or  proceedings  of  the  court,  or 
falsely  pretending  to  act  under  authority  of  an  order  or  pro- 
cess of  the  court; 

5.  Disobedience  of  any  lawful  judgment,  order,  or  process 
of  the  court; 

6.  Assuming  to  be  an  officer,  attorney,  or  counselor  of  a 
court,  and  acting  as  such,  without  authority; 

7.  Rescuing  any  person  or  property  in  the  custody  of  an 
officer  by  virtue  of  an  order  or  process  of  such  court; 

8.  Unlawfully  detaining  a  witness,  or  party  to  an  action, 
while  going  to,  remaining  at,  or  returning  from  the  court 
where  the  action  is  on  the  calendar  for  trial; 

9.  Any  other  unlawful  interference  with  the  process^  or 
proceedings  of  a  court; 

10.  Disobedience  of  a  subpoena  duly  served,  or  refusing  to 
be  sworn  or  answer  a,^  a  witness; 

11.  When  summoned  as  a  juror  in  a  court,  neglecting  to 
attend  or  serve  as  such,  or  improperly  conversing  with  a 
party  to  an  action,  to  be  tried  at  such  court,  or  with  any 
other  person,  in  relation  to  the  merits  of  such  action,  or  re- 
ceiving a  communication  from  a  party  or  other  person  in  re- 
spect to  it,  without  immediately  disclosing  the  same  to  the 
court. 

12.  Disobedience  by  an  inferior  tribunal,  magistrate,  or 
officer,  of  the  lawful  judgment,  order,  or  process  of  a  superior 
court,  or  proceeding  in  an  action  or  special  proceeding  con- 
trary to  law,  after  such  action  or  special  proceeding  is  re- 
moved from  the  jurisdiction  of  such  inferior  tribunal,  magis- 
trate, or  officer. 

13.  [Practicing  without  a  license.]  Practicing  law,  or  ad- 
vertising or  holding  one's  self  out  as  practicing  or  as  en- 
titled to  practice  law,  in  any  court,  except  a  justice's  or  po- 
lice court,  without  having  received  a  license  as  attorney  and 
counselor,  issued  under  the  laws  of  this  state.    But  no  speech 
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or  publication  reflecting  upon  or  concerning  any  court  or 
any  officer  thereof  shall  be  treated  or  punished  as  a  contempt 
of  such  court  unless  made  in  the  immediate  presence  of  such 
court  while  in  session  and  in  such  a  manner  as  to  actually 
interfere  with  its  proceedings. 

Hiaioryi  Enacted  March  11,  1872;  amended  February  17, 
1891,  Stats,  and  Amdts.  1891,  p.  6;  by  Code  Commission,  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  192,  act  held  uncon- 
stitutional, see  history,  Kerr's  Cyc.  C.  C.  8  4;  amended  March 
16,  1907,  Stats,  and  Amdts.  1907.  p.  819,  Kerr's  Stats,  and 
Amdts.   1906-7,  p.   483. 

§1210.  RE-ENTRY  ON  PROPERTY  AFTER  EVIC- 
TION,  WHEN  A  CONTEMPT.  Every  person  dispossessed 
or  ejected  from  any  real  property  by  the  judgment  or  process 
of  any  court  of  competent  jurisdiction,  who,  not  having  right 
so  to  do,  re-enters  into  or  upon  or  takes  possession  of  any 
such  real  property,  or  induces  or  procures  any  person  not 
having  right  so  to  do,  or  aids  or  abets  him  therein,  is  guilty 
of  a  contempt  of  the  court  by  which  said  judgment  was  ren- 
dered or  from  which  such  process  issued.  Upon  a  convic- 
tion for  such  contempt  the  court  must  immediately  issue  an 
alias  process,  directed  to  the  proper  officer,  and  requiring 
him  to  restore  such  possession  to  the  party  entitled  under 
the  original  judgment  or  process,  or  to  his  lessee,  grantee,  or 
successor  ,in  interest,  and  no  appeal  from  the  order  direct- 
ing the  issuance  of  an  alias  writ  of  possession  stays  the  exe- 
cution thereof,  unless  a  written  undertaking  is  executed  on 
the  part  of  the  appellant,  with  two  or  more  sureties  to  the 
effect  that  he  will  not  commit  or  suffer  to  be  committed  any 
waste  thereon,  and  if  the  order  is  affirmed,  or  the  appeal  dis- 
missed, he  will  pay  the  value  of  the  use  and  occupation  of 
the  property  from  the  time  of  his  unlawful  re-entry  until  the 
delivery  of  the  possession  thereof,  pursuant  to  the  judgment 
or  order,  not  exceeding  a  sum  to  be  fixed  by  the  judge  of  the 
court  by  which  the  order  for  the  alias  writ  was  made,  and 
which  must  be  specified  in  the  undertaking. 
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HUtoryi  Enacted  March  11,  1S72.  amended  March  23»  189S, 
Stats,  and  Axndts.  1893,  p.  2S1;  by  Code  Commission,  Act  March 
8,  1901,  Stats,  and  Amdts.  1900-1,  p.  193,  act  held  unconstitu- 
tional, see  history,  Kerr's  Cyc.  C.  C.  I  i;  amended  March  16, 
1907,  Stats,  and  Amdts.  1907,  p.  320.  Kerr's  Stats,  and  Amdts. 
1906-7,  p.  484. 


§1211.  A  CONTEMPT  COMMITTED  IN  THE  PRES- 
ENCE  OF  THE  COURT  MAY  BE  PUNISHED  SUM- 
MARILY. WHEN  NOT  SO  COMMITTED  AN  AFFI- 
DAVIT OR  STATEMENT  SHALL  BE  MADE.  When  a 
contempt  is  committed  in  the  immediate  view  and  presence 
of  the  court,  or  judge  at  chambers,  it  may  be  punished  sum- 
marily; for  which  an  order  must  be  made,  reciting  the  facts 
as  occurring  in  such  immediate  view  and  presence,  adjudging 
that  the  person  proceeded  against  is  thereby  guilty  of  a  con- 
tempt, and  that  he  be  punished  as  therein  prescribed.  When 
the  contempt  is  not  committd  in  the  immediate  view  and 
presence  of  the  court,  or  judge  at  chambers,  an*  affidavit  shall 
be  presented  to  the  court,  or  judge,  of  the  facts  constituting 
the  contempt,  or  a  statement  of  the  facts  by  the  referees  or 
arbitrators,  or  other  judicial  officer. 

HlMtoryi  Enacted  March  11,  1872,  re-enactment  of  1 48t 
Practice  Act. 

§1212.  A  WARRANT  OF  ATTACHMENT  MAY  IS- 
SUE OR  A  NOTICE  TO  SHOW  CAUSE.  When  the  con- 
tempt is  not  committed  in  the  immediate  view  and  presence 
of  the  court  or  judge,  a  warrant  of  attachment  may  be  issued 
to  bring  the  person  charged  to  answer,  or,  without  a  previous 
arrest,  a  warrant  of  commitment  may,  upon  notice,  or  upon 
an  order  to  show  cause  be  granted;  and  no  warrant  of  com- 
mitment can  be  issued  without  such  previous  attachment  to 
answer,  or  such  notice  or  order  to  show  cause. 

HintoTT!  Enacted  March  11,  1872,  substantial  fp-enactment 
of    S  482   Practice  Act. 
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§1213.  BAIL  MAY  BE  GIVEN  BY  A  PERSON  AR- 
RESTED UNDER  SUCH  WARRANT.  Whenever  a  war- 
rant of  attachment  is  issued,  pursuant  to  this  title,  the  court 
or  judge  must  direct,  by  an  indorsement  on  such  warrant,  that 
the  person  charged  may  be  let  to  bail  for  his  appearance,  in 
an  amount  to  be  specified  in  such  indorsement. 

Hiatoryt  -Enacted  March  11,  1872,  re-enactment  of  §  483 
Practice  Act  as  amended  1859,  Stats.  1859,  p.  139. 


§1214.  SHERIFF  MUST,  UPON  EXECUTING  THE 
WARRANT,  ARREST  AND  DETAIN  THE  PERSON 
UNTIL  DISCHARGED.  Upon  executing  the  warrant  of 
attachment,  the  sheriff  must  ^keep  the  person  in  custody, 
bring  him  before  the  court  or  judge,  and  detain  him  until  an 
order  be  made  in  the  premises,  unless  the  person  arrested  en- 
title himself  to  be  discharged,  as  provided  in  the  next  section. 

Hlntom  Enacted  March  11,  1872.  re-enactment  of  S  484 
Practice  Act. 


§  1215.    BAIL-BOND,  FORM  AND   CONDITIONS   OF. 

When  a  direction  to  let  the  person  arrested  to  bail  is  con- 
tained in  the  warrant  of  attachment,  or  indorsed  thereon,  he 
must  be  discharged  from  the  arrest,  upon  executing  and  de- 
livering to  the  officer,  at  any  time  before  the  return  day  of 
the  warrant,  a  written  undertaking,  with  two  sufficient  sure- 
ties, to  the  effect  that  the  person  arrested  will  appear  on  the 
return  of  the  warrant  and  abide  the  order  of  the  court  or 
judge  thereupon;  or  they  will  pay  as  may  be  directed,  the 
sum  specified  in  the  warrant. 

HIatory:      Enacted    March     11,     1S72,    re-enactment    of    S  485 
Practice  Act. 

§1216.    OFFICER  MUST  RETURN  WARRANT  AND 
UNDERTAKING,  IF  ANY.    The  officer   must    return   the 
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warrant  of  arrest  and  undertaking,  if  any,  received  by  him 
from  the  person  arrested,  by  the  return  day  specified  therein. 

Hifitor>'i  Enacted  March  11,  1872,  re-enactment  of  S  ^$6 
Practice  Act. 

§  1217.  HEARING.  When  the  person  arrested  has  been 
brought  up  or  appeared,  the  court  or  judge  must  proceed  to 
investigate  the  charge,  and  must  hear  any  answer  which  the 
person  arrested  may  make  to  the  same,  and  may  examin<i 
witnesses  for  or  against  him,  for  which  an  adjournment  may 
be  had  from  time  to  time,  if  necessary. 

HUtoryt  Enacted  March  11.  1872.  re-enactment  of  9  487 
Practice  Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1.  p.  193,  act  held  unconstitutional,  see 
history,   S  5  ante. 

§1218.    JUDGMENT    AND     PENALTY,   IF   GUILTY. 

Upon  the  answer  and  evidence  taken,  the  court  or  judge 
must  determine  whether  the  person  proceeded  against  is 
guilty  of  the  contempt  charged,  and  if  it  be  adjudged  that  he 
is  guilty  of  the  contempt,  a  fine  may  be  imposed  on  him  not 
exceeding  five  hundred  dollars,  or  he  may  be  imprisoned  not 
exceeding  five  days,  or  both. 

Hliitoryi  Enacted  March  11.  1872,  re-enactment  of  f  488 
Practice  Act;  amended  by  Code  Commission,  Act  March  8. 
1901,  Stats,  and  Amdts.  1900-1,  p.  193,  act  held  unconstitutional, 
see   history,    §  5  ante. 

§  1219.  IF  THE  CONTEMPT  IS  THE  OMISSION  TO 
PERFORM  ANY  ACT,  THE  PERSON  MAY  BE  IM- 
PRISONED UNTIL  PERFORMANCE.  When  the  con- 
tempt consists  in  the  omission  to  perform  an  act  which  is  yet 
in  the  power  of  the  person  to  perform,  he  may  be  impris- 
oned until  he  have  performed  it,  and  in  that  case  the  act  must 
be  specified  in  the  warrant  of  commitment. 

HlNtory:  Enacted  March  11,  1872,  re-enactment  of  $  489 
Practice  Act. 
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§  1220.    IF  A  PARTY  FAIL  TO  APPEAR,  PROCEED- 

INGS.  When  the  warrant  of  arrest  has  been  returned  served, 
if  the  person  arrested  do  not  appear  on  the  return  day,  the 
court  or  judge  may  issue  another  warrant  of /arrest,  or  may 
order  the  undertaking  to  be  prosecuted,  or  both.  If  the  un- 
dertaking be  prosecuted,  the  measure  of  damages  in  the  ac- 
tion is  the  extent  of  the  loss  or  injury  sustained  by  the 
aggrieved  party  by  reason  of  the  misconduct  for  which  the 
warrant  was  issued,  and  the  costs  of  the  proceeding. 

Hlatoryt  Enacted  March  11,  1872,  re-enactment  of  {  491 
Practice  Act. 

§1221.  ILLNESS  SUFFICIENT  CAUSE  FOR  NON- 
APPEARANCE OF  PARTY  ARRESTED.  CONFINE- 
MENT UNDER  ARRESTS  FOR  CONTEMPT.  When- 
ever, by  the  provisions  of  this  title,  an  officer  is  required  to 
keep  a  person  arrested  on  a  warrant  of  attachment  in  cus- 
tody, and  to  bring  him  before  a  court  or  judge,  the  inability, 
from  illness  or  otherwise,  of  the  person  to  attend,  is  suffi- 
cient excuse  for  not  bringing  him  up;  and  the  officer  must 
not  confine  a  person  arrested  upon  the  warrant  in  a  prison, 
or  otherwise  restrain  him  of  personal  liberty,  except  so  far 
as  may  be  necessary  to  secure  his  personal  attendance. 

Htotoryi  Enacted  March  11,  1872,  re-enactment  of  fi  492 
Practice  Act. 

§  1222.  JUDGMENT  AND  ORDERS  IN  SUCH  CASES 
FINAL.  The  judgment  and  orders  of  the  court  or  judge, 
made  in  cases  of  contempt,  are  final  and  conclusive. 

III«toiT>  Enacted  March  11,  1872,  re-enactment  of  the  flrst 
portion  of  §  493  Practice  Act. 
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TITLE  VI. 

OF  THE  VOLUNTARY  DISSOLUTION  OF  CORPORATIONS. 

9  1227.  How  dissolved. 

§  1228.  Application,  what   to  contain. 

§  1229.  Application,  how  slgrned  and  verlfled. 

S  1230.  Filing  application   and  publication  of  notice. 

9  1231.  Objections   may  be   filed. 

9  1232.  Hearing  of  application. 

9  1233.  Judgment-roll  and  appeals. 

9  1234.  Application   by   savings  and  loan   society.      [Unclaimed 

deposits.] 

9  1235.  Application  for  dissolution  of  trust  company. 


§  1227.  HOW  DISSOLVED.  A  corporation  may  be  dis- 
solved by  the  superior  court  of  the  county  where  its  prin- 
cipal place  of  business  is  situated,  upon  its  voluntary  appli- 
cation for  that  purpose. 

Hifltoryi  Enacted  March  11,  1872;  amended  February  25,  1878, 
Code  Amdls.  1877-8,  p.  108;  April  16,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  109. 


§1228.    APPLICATION,   WHAT   TO   CONTAIN.    The 

application  must  be  in  writing,  and  must  set  forth: 

1.  That  at  a  meeting  of  the  stockholders  or  members  called 
for  that  purpose,  the  dissolution  of  the  corporation  was  re- 
solved upon  by  a  vote  of  two  thirds  of  the  members  or  of 
the  holders  of  two  thirds  of  the  subscribed  capital  stock; 

2.  That  all  claims  and  demands  against  the  corporation 
have  been  satisfied  and  discharged. 

HI»tor>-i  Enacted  March  11,  1872;  amended  by  Code  Com- 
mission, Act  March  8,  1901.  Stats,  and  Amdts.  1900-1,  p.  194, 
act  held  unconstitutional,  see  history,  Kerr's  Cyc.  C.  C.  9  4; 
amended  March  16,  l'907.  Stats,  and  Amdts.  1907,  p.  318.  Kerr's 
etats.  and  Amdts.   1906-7,  p.  485. 
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§1229.  APPLICATION,  HOW  SIGNED  AND  VERI- 
FIED. The  application  must  be  signed  by  a  majority  of  the 
board  of  trustees,  directors,  or  other  officers  having  the  man- 
agement of  the  affairs  of  the  corporation,  and  must  be  veri- 
fied in  the  same  manner  as  a  complaint  in  a  civil  action. 

Hiatoryt     Cnacted  March  11,  1872. 


§  1230.  FILING  APPLICATION  AND  PUBLICATION 
OF  NOTICE.  Upon  the  filing  of  the  application,  the  clerk 
must  give  notice  of  the  same  for  such  time  as  the  court  may 
order,  but  not  less  than  thirty  nor  more  than  fifty  days,  by 
publication  in  some  newspaper  published  in  the  county;  or 
if  there  be  no  newspaper  published  therein,  then  by  notices 
posted  in  three  of  the  principal  public  places  in  the  county. 

HUioryi  Enacted  March  11,  1872;  amended  February  26,  1878, 
Code  Amdts.  1877-8,  p.  108;  April  16,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  109;  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  184,  act  held  unconstitutional,  see 
history,  Kerr's. Cyc.  C.  C  §4;  amended  March  16,  1907,  Stats, 
and  Amdts.  1907,  p.  318,  Kerr's 'Stats,  and  Amdts.  1906-7,  p.  485. 

§  1231.  OBJECTIONS  MAY  BE  FILED.  At  any  time 
before  the  expiration  of  the  time  of  publication,  any  person 
may  file  his  objections  to  the  application. 

HUtoryt     Enacted  March  11.  1872. 

§  1232.  HEARING  OF  APPLICATION.  After  the  time 
of  publication  has  expired,  the  court  may,  upon  five  days*  no- 
tice to  the  persons  who  have  filed  objections,  or  without 
farther  notice,  if  no  objections  have  been  filed,  proceed  to 
hear  and  determine  the  application,  and  if  all  the  statements 
therein  made  are  shown  to^  be  true,  must  declare  the  corpora- 
tion dissolved.  A  certified  copy  of  the  decree  and  order  of 
the  court  dissolving  the  corporation  must  be  filed  in  the  of- 
fice of  the  secretary  of  state. 
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History:  Enacted  March  11,  1872;  amended  February  25,  1878. 
Code  Amdts.  1877-8,  p.  108;  amended  March  20,  1907,  Stats,  and 
Amdts.   1907.  p.   744,  Kerr's  Stats,  and  Amdts.   1906-7,  p.   485. 

§  1233.  JUDGMENT-ROLL  AND  APPEALS.  The  appli- 
cation, notices,  and  proof  of  publication,  objections  (if  there 
be  any),  and  declaration  of  dissolution,  constitute  the  judjj- 
ment-roll;  and  from  the  judgment  an  appeal  may  be  taken,  as 
from  other  judgments  of  the  superior  C9urts. 

History  I  Enacted  March  11,  1872;  amended  February  25. 
1878,  Code  Amdts.  1877-8,  p.  108;  April  16.  1880,  Code  AmdLs, 
1880   (C.  C.  P.  pt.),  p.   109. 

§  1234.  APPLICATION  BY  SAVINGS  AND  LOAN  SO- 
CIETY.  [UNCLAIMED  DEPOSITS.]  If  the  applicant  is 
a  savings  and  loan  association,  or  engaged  in  the  business 
of  receiving  money  on  deposit,  and  there  is  any  unclaimed 
deposit  or  dividend  in  its  hands  belonging  to  a  person  whose 
whereabouts  are  unknown  to  the  trustees,  directors,  or  other 
officers  presenting  the  application,  the  application  must  set 
forth  the  name  of  the  person  making  such  deposit,  or  entitled 
to  such  dividend,  the  time  when  such  deposit  was  made  or 
dividend  declared,  the  residence,  if  known,  of  such  person  at 
the  time  of  such  deposit,  the  amount  of  such  deposit  or  divi- 
dend, and  the  fact  that  the  whereabouts  of  such  person  are' 
unknown.  The  same  facts  must  be  stated  in  the  notice  of 
t\\e  application  given  by  the  clerk. 

[Proceedings.]  If,  at  any  time  before  the  expiration  of 
the  time  of  publication,  any  person  files  a  claim  to  such  de- 
posit or  dividend,  the  court  must,  at  the  hearing  and  upon 
five  days'  notice  to  him,  hear  and  determine  his  claim,  and, 
if  such  claim  is  established,  order  such  money  to  b'e  paid  to 
him.  All  such  deposits  or  dividends  not  so  claimed,  or  as 
to  which  no  claim  shall  be  established,  must,  upon  order  of 
the  court,  be  paid  into  the  state  treasury,  accompanied  with 
a  copy  of  the  order,  which  must  set  forth  the  facts  hereinbe- 
fore required  to  be  stated  concerning  such  deposits  or  divi- 
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dends;  and,  upon  production  of  the  treasurer's  receipt  for 
such  payment,  the  court  may  proceed  to  declare  the  corpora- 
tion dissolved  as  in  other  cases. 

All  unclaimed  deposits  and  dividends  so  paid  into  the  state 
treasury  must  be  received,  invested,  accounted  for,  and  paid 
out,  in  the  same  manner  and  by  the  same  officers  as  is  pro- 
vided by  law  in  the  case  of  escheated  estates,  and  in  section 
twelve  hundred  and  seventy-two, 

HiHforT-i  Enacted  February  25,  1897,  Stats,  and  Amdts.  1897, 
p.  33;  amended  by  Code  Commission,  Act  March  8,  1901,  Stats. 
and  Amdts.  1900-1,  p.  194,  act  held  unconstitutional,  see  history, 
Kerr's  Cyc.  C.  C.  5  4;  amended  March  16.  1907,  Stats,  and 
Amdts.  1907,  p.  318,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  4S5. 

§1235.  APPLICATION  FOR  DISSOLUTION  OF 
TRUST  COMPANIES.  If  the  applicant  is  a  trust  company 
as  defined  by  the  bank*act  the  application  must  be  in  writing 
and  signed  and  verified  as  in  this  title  provided,  and  need  set 
forth  only  that  at  a  meeting  of  the  stockholders  called  for 
that  purpose  the  dissolution  of  the  corporation  was  resolved 
upon  by  a  vote  of  the  holders  of  two-thirds  of  the  subscribed 
capital  stock;  that  all  the  debts  of  the  corporation  have  been 
paid  and  that  the  applicant  has  either  executed  or  been  dis- 
charged from  all  court  trusts,  as  defined  by  said  bank  act, 
theretofore  accepted  by  it.  The  application  shall  request 
that  the  applicant  be  discharged  as  trustee  from  all  of  its 
trusts. 

[Schedule  showing  additional  matters.]  There  shall  be  at- 
tached to  said  application  a  schedule  showing,  wherever  pos- 
sible, the  name  or  names  of  the  trustor  or  trustors,  and  the 
name  or  names  of  the  beneficiary  or  beneficiaries,  and  a  de- 
scription of  the  property  of  each  trust  of  which  the  applicant 
is  trustee. 

[Order  to  show  cause.]  Upon  the  filing  of  the  application, 
the  court  shall  make  an  order  setting  forth  the  filing  of  the 
application  and  the  name  of  the  corporation  by  which  it  is 
filed,  and  directing  all  persons  interested  in  said  matter  to 
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appear  before  the  court  at  a  time  and  place  specified  not  less 
than  four  nor  more  than  eight  weeks  from  the  time  of  mak- 
ing such  order,  to  show  cause  why  the  application  shall  not 
be  granted. 

[Publication.]  A  copy  of  the  order  to  show  cause  must  be 
published  for  four  successive  weeks  in  some  newspaper  of 
general  circulation,  to  be  designated  in  the  order,  printed  in 
the  county,  if  a  newspaper  be  printed  therein,  or  if  no  news- 
paper be  printed  in  the  county,  a  copy  of  such  order  to  show 
cause  shall  be  posted  by  the  clerk  of  the  court  in  three  of 
the  most  public  places  in  the  county  in  which  the  court  is 
held  for  a  like  period.  Proof  must  be  made  to  the  satisfac- 
tion of  the  court  of  such  publication  or  posting  at  the  time 
of  hearing  of  the  application.  '    . 

[Hearing.]  Such  application  must  be  heard  at  such  time 
as  the  court  may  appoint,  and  objections  may  be  filed  by  any 
person  who  can  in  such  objections  show  to  the  court  good 
grounds  therefor.  Upon  the  hearing  the  court  may  examine 
on  oath  any  of  the  applicants,  remonstrators,  or  other  per- 
sons touching  the  application. 

[Designation  of  trustee  upon  dissolution.]  The  court  may 
by  decree  discharge  the  applicant  as  trustee  from  all  of  its 
trusts  and  declare  it  dissolved,  and  appoint  a  person  or  per- 
sons, natural  or  corporate,  duly  qualified  to  accept  and  ad- 
minister trusts  under  the  laws  of  the  State  of  California,  to 
be  designated  by  the  court  and  named  in  the  decree,  trustee 
or  trustees  of  said  trusts  in  the  place  of  and  instead  of  the 
applicant.  If,  however,  at  the  time  of  the  hearing,  the  trustor 
and  all  of  the  beneficiaries  under  any  particular  trust,  nomi- 
nate a  person  or  persons,  natural  or  corporate,  duly  qualified 
to  accept  and  administer  trusts  under  the  laws  of  the  State 
of  California,  to  act  as  trustee  or  trustees  of  such  trust,  then 
such  nominated  person  or  persons  shall  be  appointed  trustee 
or  trustees  of  such  trust  in  place  of  and  instead  of  the  appli- 
cant for  dissolution. 

[Section  2287  Civil  Code  not  applicable.]  The  provisions 
of  section  two  thousand  two   hundred    eighty-seven    of   the 
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Civil  Code  shall  not  be  applicable  to  any  proceeding  pursu- 
ant to  the  provisions  of  this  section.  Thereupon  the  appli- 
cant shall  be  discharged  as  trustee  from  all  of  its  trusts,  and 
the  person  or  persons,  trust  company  or  trust  companies, 
appointed  in  its  place  and  stead  shall  be  trustee  or  trustees  of 
each  and  every  of  said  trusts  respectively,  to  administer  the 
said  trusts  for  fees  not  exceeding  those  agreed  to  be  paid  to 
the  dissolved  trust  company.  A  certified  copy  of  the  decree 
of  the  court  must  be  filed  as  is  provided  on  dissolution  of 
other  corporations. 

[Judgment-rolL]  The  application  with  its  accompanying 
schedule,  the  order  to  show  cause,  proofs  of  publication  or 
posting,  objections,  if  there  be  any,  nominations,  if  there  be 
any,  and  the  decree  shall  constitute  the  judgment-roll,  and 
from  the  judgment  an  appeal  may  be  taken  as  from  other 
judgments  of  the  superior  court. 

[Disposition  of  funds.]  The  state  treasurer,  or  other  state 
officer  or  official  having  charge  or  custody  of  any  securities, 
deposits  or  funds  belonging  to  such  corporation  shall  return 
all  of  the  same  to  the  directors  of  the  corporation  dissolved, 
or  to  such  other  persons  as  may  be  appointed  by  the  court  to 
wind  up  the  affairs  of  such  corporation,  when  furnished  with 
a  certified  copy  of  the  decree  of  the  court,  dissolving  such 
corporation. 

Htmtom  Enactment  approved  June  1,  1915,  Stats,  and  Amdts. 
1915,  p.  1072.     In  effect  August  8,  1915. 
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§1237.  EMINENT  DOMAIN  DEFINED.  Eminent  do- 
main is  the  right  of  the  people  or  government  to  take  pri- 
vate property  for  public  use.  This  right  may  be  exercised  in 
the  manner  provided  in  this  title. 

Hiatoryi     Enacted  March  11,  1S72. 

§1238.  PURPOSES  FOR  WHICH  MAY  BE  EXER- 
CISED. Subject  to  the  provisions  of  this  title,  the  right  of 
eminent  domain  may  be  exercised  in  behalf  of  dhe  following 
public  uses: 

1.  Fortifications,  magazines,  arsenals,  navy  yards,  navy  and 
army  stations,  lighthouses,  range  and  beacon  lights,  coast 
surveys,  and  all  other  public  uses  authorized  by  the  govern- 
ment /of  the  United  States. 

2.  [Public  uses.]  Public  buildings  and  grounds  for  the  use 
of  the  state,  or  any  state  institution,  and  all  other  public  uses 
authorized  by  the  legislature  of  the  state. 

3.  [City  and  county  buildings,  etc.]  Any  public  utility,  and 
•  public  buildings  and  grounds,  for  the  use  of  any  county,  in- 
corporated city,  or  city  and  county,  village,  town  or  school 
districts,  ponds,  lakes,  canals,  aqueducts,  reservoirs,  tunnels, 
flumes,  ditches  or  pipes,  lands,  water  system  plants,  buildings, 
rights  of  any  nature  in  water,  and  any  other  character  of 
property  necessary  for  conducting  or  storing  or  distributing 
water  for  the  use  of  any  county,  incorporated  city,  or  city 
and  county,  village  or  town  or  municipal  water  district,  or 
the  inhabitants  thereof,  or  any  state  institution,  or  necessary 
for  the  proper  development  and  control  of  such  use  of  said 
water,  either  at  the  time  of  the  taking  of  said  property,  or 
for  the  future  proper  development  and  control  thereof,  or 
for  draining  any  county,  incorporated  city,  or  city  and  coun- 
ty, village  or  town;  raising  the  banks  of  streams,  removing 
obstructions  therefrom,  and  widening  and  deepening  or 
straightening  their  channels;  roads,  highways,  boulevards, 
streets  and  alleys;  public  mooring  places  for  water  craft; 
public  parks,  including  parks  and  other    places    covered    by 
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water,  and  all  other  public  uses  for  the  benefit  of  any  county, 
incorporated  city,  or  city  and  county,  village  or  town,  or  the 
inhabitants  thereof,  which  may  be  authorized  by  the  legisla- 
ture; but  the  mode  of  apportioning  and  collecting  the  costs 
of  such  improvements  shall  be  such  as  may  be  provided  in 
the  statutes  by  which  the  same  may  be  authorized. 

4.  Wharves,  docks,  piers,  warehouses,  chutes,  booms,  fer- 
ries, bridges,  toll-roads,  byroads,  plank  and  turnpike  roads; 
paths  and  roads  either  on  the  surface,  elevated,' or  depressed, 
for  the  use  of  bicycles,  tricycles,  motorcycles  and  other  horse- 
less vehicljes,  steam,  electric,  and  horse  railroads,  canals, 
ditches,  dams,  poundings,  flumes,  aqueducts  and  pipes  for 
irrigation,  public  transportation,  supplying  mines  and  farm- 
ing neighborhoods  with  water,  and  draining  and  reclaiming 
lands,  and  for  floating  logs  and  lumber  on  streams  not 
navigable,  and  lands  with  all  wells  and  water  therein  adjacent 
to  the  lands  of  any  municipality  or  of  any  corporation,  or 
person  supplying  water  to  the  public  or  to  any  neighborhood 
or  community  for  domestic  use  or  irrigation. 

5.  Roads,  tunnels,  ditches,  flumes,  pipes  and  dumping  places 
for  working  mines;  also  outlets,  natural  or  otherwise,  for  the 
flow,  deposit  or  conduct  of  tailings  or  refuse  matter  from 
mines;  also  an  occupancy  in  common  by  the  owners  or  pos- 
sessors of  different  mines  of  any  place  for  the  flow,  deposit, 
or  conduct  of  tailings  or  refuse  matter  from  their  several 
mines. 

6.  Byroads  leading  from  highways  to  residences,  farms, 
mines,  mills,  factories  and  buildings  for  operating  machinery, 
or  necessary  to  reach  any  property  used  for  public  purposes. 

7.  Telegraph  and  telephone  lines,  systems  and  plants. 

8.  [Sewer  systems.]  Sewerage  of  any  incorporated  city, 
city  and  county,  or  of  any  village  or  town,  whether  incor- 
porated or  unincorporated,  or  of  any  settlement  consisting 
of  not  less  than  ten  families,  or  of  any  buildings  belonging 
to  the  state,  or  to  any  college  or  university,   also   the   con- 
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nection  of  private  residences  and  other  buildings,  through 
other  property,  with  the  mains  of  an  established  sewer  sys- 
tem in  any  such  city,  city  and  county,  town  or  village. 

9.  Roads  for  transportation  by  traction  engines  or  road 
locomotives. 

ID.  Oil  pipe  lines. 

11.  [Lumbering.]  Railroads,  roads  and  flumes  for  logging 
or  lumbering  purposes. 

12.  Canals,  reservoirs,  dams,  ditches,  flumes,  aqueducts  and 
pipes  and  outlets  natural  or  otherwise  for  supplying,  storing, 
and  discharging  water  for  the  operation  of  machinery  for  the 
purpose  of  generating  and  transmitting  electricity  for  the 
supply  of  mines,  quarries,  railroads,  tramways,  mills,  and  fac- 
tories with  electric  power;  and  also  for  the  applying  of  elec- 
tricity to  light  or  heat  mines,  quarries,  mills,  factories,  incor- 
porated cities  and  counties,  villages  or  towns;  and  also  for 
furnishing  electricity  for  lighting,  heating  or  power  purposes 
to  individuals  or  corporations,  together  with  lands,  buildings 
and  all  other  improvements  in  or  upon  which  to  erect,  install, 
place,  use  or  operate  machinery  for  the  purpose  of  generating 
and  transmitting  electricity  for  any  of  the  purposes  or  uses 
above  set  forth. 

13.  Electric  power  lines,  electric  heat  lines,  electric  light 
lines,  electric  light,  heat  and  power  lines,  and  works  or  plants, 
lands,  buildings  or  rights  of  any  character  in  water,  or  any 
other  character  of  property  necessary  for  the  generation, 
transmission  or  distribution  of  electricity  for  the  purpose  of 
furnishing  or  supplying  electric  light,  heat  or  power  to  any 
county,  city  and  county  or  incorporated  city  or  town,  or  the 
inhabitants  thereof,  or  necessary  for  the  proper  development 
and  control  of  such  use  of  such  electricity,  either  at  the  time 
of  the  taking  of  said  property,  or  for  the  future  proper  de- 
velopment and  control  thereof. 

14.  Cemeteries  for  the  burial  of  the  dead,  and  enlarging  and 
adding  to  the  same  and  the  grounds  thereof. 
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15.  [Searching  public  records.]  The  plants,  or  any  part 
thereof  or  any  record  therein,  of  all  persons,  firms  or  cor- 
porations heretofore,  now  or  hereafter  engaged  in  the  busi- 
ness of  searching  public  records,  or  publishing  public  records 
or  insuring  or  guaranteeing  titles  to  real  property,  including 
all  copies  of,  and  all  abstracts  or  memoranda  taken  from,  pub- 
lic records,  which  are  owned  by,  or  in  the  possession  of  such 
persons,  firms  or  corporations,  or  which  are  used  by  them 
in  their  respective  businesses;  provided,  however,  that  the 
right  of  eminent  domain  in  behalf  of  the  public  uses  men- 
tioned in  this  subdivision  may  be  exercised  only  for  the  pur- 
pose of  restoring  or  replacing,  in  whole  or  in  part,  public 
records,  or  the  substance  of  public  records,  of  any  city,  city 
and  county,  county  or  other  municipality,  which  records  have 
been,  or  may  hereafter  be,  lost  or  destroyed  by  conflagration 
or  other  public  calamity;  and  provided,  further,  that  such 
right  shall  be  exercised  only  by  the  city,  city  and  county, 
county  or  municipality,  whose  records,  or  part  of  whose 
records,  have  been,  or  may  be,  so  lost  or  destroyed. 

16.  Expositions  or  fairs  in  aid  of  which  the  granting  of 
public  moneys  or  other  thing  of  value  has  been  authorized  by 
the  constitution. 

17.  [Gas  works.]  Works  or  plants  for  supplying  gas,  heat, 
refrigeration  or  power  to  any  county,  city  and  county,  or  in- 
corporated city  or  town,  or  the  inhabitants  thereof,  together 
with  lands,  buildings,  and  all  other  improvements  in  or  upon 
which  to  erect,  install,  place,  maintain,  use  or  operate  ma- 
chinery, appliances,  works  and  plants  for  the  purpose  of 
generating,  transmitting  and  distributing  the  same  and  rights 
of  any  nature  in  water,  or  property  of  any  character  neces- 
sary for  the  purpose  of  generating,  transmitting  and  dis- 
tributing the  same,  or  necessary  for  the  proper  development 
and  control  of  such  use  of  such  gas,  heat,  refrigeration,  or 
power,  either  at  the  time  of  the  taking  of  said  property,  or 
for  the  future  proper  development  and  control  thereof. 

18.  [Trees  along  highways.]  Standing  trees  and  ground 
necessary  for  the  support  and  maintenance  thereof,  along  the 

594 


Tit.VII.]  ESTATES  SUBJECT  TO.  §  1239 

course  of  any  highway,  within  a  maximum  distance  of  three 
hundred  feet  on  each  side  of  the  center  thereof;  and  ground 
for  the  culture  and  growth  of  trees  along  the  course  of  any 
highway,  within  a  maximum  distance  of  three  hundred  feet 
on  each  side  of  the  center  thereof. 

Htatoryi  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  353;  March  10,  1891,  Stats,  and  Amdts. 
1891,  p.  348;  March  11,  1893,  Stats,  and  Amdts.  1893,  p.  146; 
March  26,  1895,  Stats,  and  Amdts.  1895,  p.  89;  March  4,  1897. 
Stats,  and  Amdts.  1897,  p.  70;  February  28,  1901,  Stats,  and 
Amdts.  1900-1,  p.  72;  March  21,  1905,  Stats,  and  Amdts.  1905,  p. 
637;  June  14,  1906,  Stats,  and  Amdts.  1906,  p.  68;  March  20, 
1907,  Stats,  and  Amdts.  1907,  p.  742,  Kerr's  Stats,  and  Amdts. 
1906-7.  p.  485;  April  21.  1909,  Stats,  and  Amdts.  1909,  p.  1032, 
March  22.  1911.  Stats,  and  Amdts.  1911,  p.  431;  amended  April 
28,1911,  repealing  all  Acta  in  conflict,  which  amendment  is  given 
in  Biennial  Supplement  1911  and  Cumulative  Supplement  1906- 
1913.  as  §  1238[a],  Statb.  and  Amdts.  ^1911,  p.  1206;  amended 
April  10,  1915,  without  designating  whether  Act  of  March  22, 
or  that  of  April  28,  was  intended  to  be  amended,  but  presum- 
ably the  latter,  Stats,  and  Amdts.  1915,  p.  38.  In  effect  August 
8,   1915. 


§1239.  ESTATES  SUBJECT  TO  PUBLIC  USE.  The 
following  is  a  classification  of  the  estates  and  rights  in  lands 
subject  to  be  taken  for  public  use: 

1.  A  fee  simple,  when  taken  for  public  buildings  or  grounds, 
or  for  permanent  buildings,  for  reservoirs  and  dams,  and  per- 
manent flooding  occasioned  thereby,  or  for  an  outlet  for  a 
flow,  or  a  place  for  the  deposit  of  debris  or  tailings  of  a  mine, 
or  for  the  protection  of  water  bearing  lands  from  drought 
therefrom  of  any  character  whatsoever  from  any  adjacent 
lands,  or  when  the  property  is  taken  by  any  mutual  water 
system,  coujity,  city  and  county,  or  incorporated  city  or  town 
or  a  municipal  water  district  or  other  political  division. 

2.  [Easement.]  An  easement,  when  taken  for  any  other 
use;  provided,  however,  that  when  the  taking  is  by  a  munici- 
pal corporation,  and  is  for  the  purpose  of  constructing,  equip- 
ping, using,  maintaining  or  operating  any  works,  road,  rail- 
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road,  tramway,  power  plant,  telephone  line,  or  other  neces- 
sary works  or  structures,  for  the   preparation,    manufacture, 
handling  or  transporting  of  any  material  or  supplies  required 
in  the  construction  or  completion    by    such    municipal    cor- 
poration of  any  public  work,  improvement,  or  utility,  a  fee 
simple  may  be  taken  if  the  legislative  body  of  such  municipal 
corporation  shall,  by  resolution,  determine  the  taking  thereof 
to  be  necessary;  and  provided,  further,  that,  when  any  land 
is  taken  for  the  use  of  a  by-pass,  or  drainage  way,  or  over- 
flow channel,  or  a  levee,  or  an  embankment,  or  a  cut  required 
by  the  plans  of  the  California  debris  commission  referred  to 
in  that  certain  act  of  the  legislature,  entitled  "An  act  approv- 
ing the  report  of  the    California    debris    commission    trans- 
mitted to  the  speaker  of  the  house  of  representatives  by  the 
secretary  of  war  on  June  27,  1911,  directing  the  approval  of 
plans  of  reclamation  along  the  Sacramento  river  or  its  tribu- 
taries or  upon  the  swamp  lands  adjacent  to  said  river,  direct- 
ing the  state  engineer  to  procure  data  and  make  surveys  and 
examinations  for  the  purpose  of  perfecting   the   plans    con- 
tained in  said  report  of  the  California  debris  commission,  and 
to  make  reports  thereof,  making  an  appropriation  to  pay  the 
expenses  of  such  examinations  and  surveys,  and  creating  a 
reclamation  board  and  defining  its  power,"  approved  Decem- 
ber 24,  1911,  or  any  modifications  or  amendments  that  may 
be  adopted  to  the  same,  either  a  fee  simple  or  easement  may 
be  taken  as  the  reclamation  board  shall  by  resolution  deter- 
mine may  be  necessary.    Such  resolution  shall  be  conclusive 
evidence  that  a  taking  of  a  fee  simple  or  easement,    as    the 
case  may  be,  is  necessary. 

3.  [Right  of  entry.]  The  right  of  entry  upon  and  occupa- 
tion of  lands,  and  the  right  to  take  therefrom  such  earth, 
gravel,  stones,  trees,  and  timber  as  may  be  necessary  for 
some  public  use. 

Htatonrt     Enacted  -March   11,   1872;   amended  March   24.   1874. 
<^ode    AmdtB.    1873-4,   p.   355;    April    5,    1911,   Stats,    and   Amdts. 
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1911,  p.  618;  June  14.  1913,  Stats,  and  Amdta.  1913,  p.  852.     !■ 
«ire«t  August  10,   1913. 

§1240.  PRIVATE  PROPERTY,  WHICH  MAY  BE 
TAKEN.  The  private  property  which  may  be  taken  under 
this  title  includes: 

1.  All  real  property  belonging  to  any  person; 

2.  Lands  belonging  to  this  state,  including  tide  and  sub- 
merged lands,  not  within  the  corporate  limits  of  any  city,  or 
city  and  county,  or  to  any  county,  incorporated  city,  or  city 
and  county,  village  or  town,  not  appropriated  to  some  public 
use;  provided,  that  all  sixteenth  and  thirty-sixth  sections,  both 
surveyed  and  unsurveyed,  owned  by  the  state  or  the  United 
States,  which  may  now  or  may  hereafter  be  included  within 
the  exterior  boundaries  of  a  national  reservation,  or  of  a 
reserve,  or  within  the  exterior  boundaries  of  lands  withdrawn 
from  public  entry,  shall  be  and  hereby  are  withheld  from  the 
operation  of  this  title  and  shall  not  be  condemned  as  against 
the  state  or  the  United  States; 

3.  Lands  belonging  to  the  United  States  or  owned  or  held 
by  the  United  States  in  trust,  or  otherwise,  for  any  purpose, 
•except  lands  owned  or  held  for  lighthouses,  post  offices  or 
other  government  buildings,  forts,  arsenals,  or  other  military 
purposes;  and  except  lands  mentioned  in  the  proviso  to  sub- 
division two  hereof; 

4.  Property  appropriated  to  public  use;  but  such  property 
shall  not  be  taken  unless  for  a  more  necessary  public  use  than 
that  to  which  it  has  already  been  appropriated;  provided,  that 
where  any  such  property  has  been  so  appropriated  by  any 
individual,  firm  or  private  corporation,  the  use  thereof  for  a 
public  street  or  highway  of  a  county,  city  and  county,  or  in- 
corporated city  or  town  or  the  use  thereof  by  a  county,  city 
and  county,  incorporated  city  or  town,  irrigation  or  munici- 
pal water  district,  for  the  same  public  purpose  to  which  it  has 
been  so  appropriated,  or  for  any  other  public  purpose,  shall 
be  deemed  more  necessary  uses  than  the  public  use  to  which 
such  property  has  already  been  appropriated;  and  provided, 
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further,  that  where  property  already  appropriated  to  a  public 
use  or  purpose,  by  any  person,  firm  or  private  corporation,  is 
sought  to  be  taken  by  a  county,  city  and  county,  incorporated 
city  or  town,  irrigation  or  municipal  water  district,  for  an- 
other public  use  or  purpose,  which  is  consistent  with  the  con- 
tinuance of  the  use  of  such  property  or  some  portion  thereof 
for  such  existing  purpose,  to  the  same  extent  as  such  prop- 
erty is  then  used,  or  to  a  less  or  modified  extent,  then  the 
right  to  use  such  property  for  such  proposed  public  purpose, 
in  common  with  such  other  use  or  purpose,  either  as  then  ex- 
isting, or  to  a  less  or  modified  extent,  may  be  taken  by  such 
county,  city  and  county,  incorporated  city  or  town,  irrigation 
or  municipal  water  district,  and  the  court  may  fix  the  terms 
and  conditions  upon  which  such  property  may  be  so  taken, 
and  the  manner  and  extent  of  the  use  thereof  for  each  of 
such  public  purposes,  and  may  order  the  removal  or  reloca- 
tion of  any  structures,  or  improvements  therein  or  thereon, 
so  far  as  may  be  required  by  such  common  use.  But  prop- 
erty appropriated  to  the  use  of  any  county,  city  and  county, 
incorporated  city  or  town  or  municipal  water  district,  may 
not  be  taken  by  any  other  county,  city  and  county,  incorpor- 
ated city  or  town,  or  municipal  water  district,  while  such 
property  is  so  appropriated  and  used  for  the  public  purposes 
for  which  it  has  been  so  appropriated. 

5.  [Irrigation  district  property.]  Property  appropriated  to 
any  public  use  by  any  irrigation  district,  may  be  taken  by  an- 
other irrigation  district  for  another  public  use  and  purpose, 
which  is  consistent  with  the  use  of  such  property  for  such 
existing  purposes  to  the  same  extent  as  such  property  is  then 
used;  provided,  that  the  right  to  such  limited  use  in  common 
shall  include  the  right  to  enlarge,  change  or  improve  the 
property  so  taken;  provided,  further,  that  such  enlargement, 
change  or  improvement  shall  not  interfere  with  the  original 
use  or  any  necessary  extension  or  enlargement  of  such  use. 

6.  Franchises  for  any  public  utility,  and  all  kinds  of  prop- 
erty of  any  nature  whatsoever  used,  either  during  the  exist- 
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ence  of  or  at  the  termination  of  said  franchise,  to  supply  and 

furnish  the  service  of  such  public  utility,  but  such  franchise 

or  property  shall  not  be  taken  except  for  a  more  necessary 
public  use. 

7.  All  rights  of  way  for  any  and  all  the  purposes  men- 
tioned in  section  one  thousand  two  hundred  thirty-eight,  and 
any  and*all  structures  and  improvements  on,  over,  across  or 

along  such  rights  of  way,  and  the  lands  held  or  used  in  con- 
nection therewith  shall  be  subject  to  be  connected  with, 
crossed,  or  intersected  by  or  embraced  within  any  other 
right  of  way  or  improvements,  or  structures  thereon.  They 
shall  also  be  subject  to  a  limited  use,  in  common  with  the 
owner  thereof,  when  necessary;  but  such  uses,  crossings,  in- 
tersections, and  connections  shall  be  made  in  manner  most 
compatible  with  the  greatest  public  beneht  and  least  private 
injury; 

[Railroad  crossings.]  No  railroad  main  track  crossing, 
outside  the  limits  of  any  incorporated  town,  city  or  city  and 
county,  shall  be  at  grade,  unless  the  party  proposing  such 
crossing  at  grade  shall,  at  its  own  sole  cost  and  expense,  pro- 
tect such  crossing  by  the  construction,  operation  and  main- 
tenance of  an  interlocking  plant,  with  suitable  signals  and 
derails;  but  either  party  to  such  crossing  may  insist  upon  a 
separation  of  grades,  in  which  case  the  cost  of  constructing 
such  crossing  with  separate  grades  shall  be  equally  divided 
between  the  railroad  companies  concerned;  and  provided, 
further,  that  where  any  such  crossing  has  been  constructed 
at  grade,  either  company  may,  at  any  time  thereafter,  require 
a  separation  of  the  grades  at  such  crossing,  each  company 
paying  one-half  of  the  expense  of  such  separation;  and  pro- 
vided, further,  that  the  foregoing  provisions  shall  not  be  con- 
strued as  requiring  a  separation  of  grades  where  such  sep- 
aration is  physically  impracticable,  and  in  case  of  any  dispute' 
or  controversy  as  to  the  physical  practicability  of  any  under 
grade  or  overhead  crossing,  the  same  shall  be  determined  by 
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the  superior  court  of  the  county  in  which  such  crossing  is 
situate  in  an  action  or  proceeding  brought  by  either  party  for 
that  purpose; 

8.  All  classes  of  private  property  not  enumerated  may  be 
taken  for  public  use,  when  such  taking  is  authorized  by  law; 

9.  [Condemnation  of  state  property.]  Proceedings  to  con- 
demn lands  belonging  to  this  state  are  hereby  authorized, 
and  must  be  maintained  and  conducted  in  the  same  manner 
as  are  other  condemnation  proceedings  provided  for  in  this 
title;  except,  that  in  such  proceedings  the  summons  and  a 
copy  of  the  complaint  must  be  served  on  the  governor,  attor- 
ney general,  and  surveyor  general  of  this  -state. 

10.  [Condemnation  of  United  States  lands.]  Proceedings  to 
condemn  any  of  said  lands  belonging  to  the  United  States 
or  owned  or  held  by  the  United  States  in  trust,  or  otherwise, 
for  any  purpose,  are  hereby  authorized;  and  must  be  main- 
tained and  conducted  in  the  same  manner  as  are  other  con- 
demnation proceedings  provided  for  in  this  title;  except,  that 
in  such  proceedings,  the  summons  and  a  copy  of  the  com- 
plaint must  be  served  on  the  United  States  district  attorney 
for  the  district  in  which  the  land  sought  to  be  condemned  is 
situated  and  also  upon  the  United  States  surveyor  general 
for  this  state. 

Hlstoryt  Enacted  March  11,  1872;  amended  March  15,  1901, 
Stats,  and  Amdts.  1900-1,  p.  307;  March  18.  1905,  Stata.  and 
Amdts.  1905,  p.  126;  March  16,  1907,  Stats,  and  Amdts.  1907,  p. 
339.  Kerr's  Stats,  and  Amdts.  1906-7,  p,  487;  March  4,  1911, 
Stats,  and  Amdts.  1911,  p.  280;  June  10,  1913,  Stats,  and  Amdts. 
1913.  p.  647;  May  21,  1915,  Stats,  and  Amdts.  1915,  p.  710.  In 
effect  August  8,  1915. 

§I240[a].  SAME.  The  private  property  which  may  be 
taken  under  this  title  includes: 

1.  All  real  property  belonging  to  any  person; 

2.  Lands  belonging  to  this  state,  including  tide  and  sub- 
merged lands,  not  within  the  corporate  limits  of  any  city,  or 
city  and  county,  or  to  any  county,  incorporated  city,  or  city 
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and  county,  village  or  town,  not  appropriated  to  some  public 
use; 

3.  Lands  belonging  to  the  United  States  or  owned  or  held 
by  the  United  States  in  trust,  or  otherwise,  for  any  purpose, 
except  lands  owned  or  held  for  lighthouses,  postoffices  or 
other  government  buildings,  forts,  arsenals,  or  other  military 
purposes; 

4.  Property  appropriated  to  public  use;  but  such  property 
shall  not  be  taken  unless  for  a  more  necessary  public  use  than 
that  to  which  it  has  already  been  appropriated;  provided,  that 
where  any  such  property  has  been  so  appropriated  by  any 
individual,  firm  or  private  corporation,  the  use  thereof  for  a 
public  street  or  highway  of  a  municipal  corporation,  or  the 
use  thereof  by  a  municipal  corporation  for  the  same  public 
purpose  to  which  it  has  been  so  appropriated,  shall  be  deemed 
more  necessary  uses  than  the  public  use  to  which  such  prop- 
erty has  been  already  appropriated;  and  provided,  further, 
that  where  property  already  appropriated  to  a  public  use  or 
purpose,  by  any  person,  firm  or  private  corporation,  is  sought 
to  be  taken  by  a  municipal  corporation,  for  another  public 
use  or  purpose,  which  is  consistent  with  the  continuance  of 
the  use  of  such  property  or  some  portion  thereof  for  such 
existing  purpose,  to  the  same  extent  as  such  property  is  then 
used,  or  to  a  less  or  modified  extent,  then  the  right  to  use 
such  property  for  such  proposed  public  purpose,  in  common 
with  such  other  use  or  purpose,  either  as  then  existing,  or  to 
a  less  or  modified  extent,  may  be  taken  by  such  municipal 
corporation,  and  the  court  may  fix  the  terms  and  conditions 
upon  which  such  property  may  be  so  taken,  and  the  manner 
and  extent  of  the  use  thereof  for  each  of  such  public  pur- 
poses, and  may  order  the  removal  or  relocation  of  any  struc- 
tures or  improvements  therein  or  thereon,  so  far  as  may  be 
required  by  such  common  use. 

5.  Franchises  for  toll-roads,  toll-bridges,  and  ferries,  and 
all  other  franchises;  but  such  franchises  shall  not  be  taken 
unless  for  free  highways,  railroads,  or  other  more  necessary 
public  use; 
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6.  All  rights  of  way  for  any  and  all  the  purposes  men- 
tioned in  section  twelve  hundred  and  thirty-eight,  and  any 
and  all  structures  and  improvements  on,  over,  across  or  along 
such  rights  of  way,  and  the  lands  held  or  used  in  connection 
therewith  shall  be  subject  to  be  connected  with,  crossed,  or 
intersected  by  or  embraced  within  any  other  right  of  way  or 
improvements,  or  structures  thereon.  They  shall  also  be  sub- 
ject to  a  limited  use,  in  common  with  the  owner  thereof, 
when  necessary;  but  such  uses,  crossings,  intersections,  and 
connections  shall  be  made  in  manner  most  compatible  with 
the  greatest  public  benefit  and  least  private  injury. 

No  railroad  main-track  crossing,  outside  the  limits  of  any 
incorporated  town,  city  or  city  and  county,  shall  be  at  grade, 
unless  the  party  proposing  such  crossing  at  grade  shall,  at 
its  own  sole  cost  and  expense,  protect  such  crossing  by  the 
construction,  operation  and  maintenance  of  an  interlocking 
plant,  with  suitable  signals  and  derails;  but  either  party  to 
such  crossing  may  insist  upon  a  separation  of  grades,  in 
which  case  the  cost  of  constructing  such  crossing  with  sep- 
arate grades  shall  be  equally  divided  between  the  railroad 
companies  concerned;  and  provided  further,  that  where  any 
such  crossing  has  been  constructed  at  grade,  either  company 
may,  at  any  time  thereafter,  require  a  separation  of  the 
grades  at  such  crossing,  each  company  paying  one-half  of  the 
expense  of  such  separation;  and  provided  further,  that  the 
foregoing  provisions  shall  not  be  construed  as  requiring  a 
separation  of  grades  where  such  separation  is  physically  im- 
practicable, and  in  case  of  any  dispute  or  controversy  as  to 
the  physical  practicability  of  any  undergrade  or  overhead 
crossing,  the  same  shall  be  determined  by  the  superior  court 
of  the  county  in  which  such  crossing  is  situate  in  an  action 
or  proceeding  brought  by  either  party  for  that  purpose; 

7.  All  classes  of  private  property  not  enumerated  may  be 
taken  for  public  use,  when  such  taking  is  authorized  by  law; 

8.  Proceedings  to  condemn  lands  belonging  to  this  state 
are  hereby  authorized,  and    must    be    maintained    and    con- 
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ducted  in  the  same  manner  as  are  other  condemnation  pro- 
ceedings provided  for  in  this  title;  except,  that  in  such  pro- 
ceedings the  summons  and  a  copy  of  the  complaint  must  be 
served  on  the  governor,  attorney  general,  and  surveyor  gen- 
eral of  this  state; 

9.  Proceedings  to  condemn  any  of  said  lands  belonging  to 
the  United  States  or  owned  or  held  by  the  United  States  in 
trust,  or  otherwise,  for  any  purpose,  are  hereby  authorized, 
and  must  be  maintained  and  conducted  in  the  same  man- 
ner as  are  other  condemnation  proceedings  provided  for  in 
this  title;  except,  that  in  such  proceedings,  the  summons  and 
a  copy  of  the  complaint  must  be  served  on  the  United  States 
district  attorney  for  the  district  in  which  the  land  sought  to 
be  condemned  is  situated  and  also  upon  the  United  States 
surveyor  general  for  this  state. 

Himtoryt  Enacted  March  11,  1872;  amended  March  15,  1901, 
Stats,  and  Amdts.  1900-1,  p.  307;  March  18,  1905,  Stats,  and 
Azndts.  1905,  p.  126;  March  16,  1907,  p.  339,  Kerr's  Stats,  and 
Amdts.  1906-7,  p.  487;  March  4  and  April  6,  1911,  Stats,  and 
Amdts.  1911,  pp.  280,  620.     In  effect  Immediately. 

§1241.  FACTS  NECESSARY  TO  BE  FOUND  BY 
COURT  BEFORE  CONDEMNATION.  Before  property 
can  be  taken,  it  must  appear: 

1.  [As  to  use.]  That  the  use  to  which  it  is  to  be  applied 
is  a  use  authorized  by  law; 

2.  [As  to  necessity.]  That  the  taking  is  necessary  to  such 
use;  provided,  when  the  legislative  body  of  a  county,  city 
and  county,  or  an  incorporated  city  or  town,  shall,  by  reso- 
lution or  ordinance,  adopted  by  vote  of  two-thirds  of  all  its 
members,  have  found  and  determined  that  the  public  in- 
terest and  necessity  require  the  acquisition,  construction 
or  completion,  by  such  county,  city  and  county,  or  incor- 
porated city  or  town,  of  any  proposed  public  utility,  or  any 
public  improvement  and  that  the  property  described  in  such 
resolution  or  ordinance  is  necessary  therefor,  such  resolution 
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or  ordinance  shall  be  conclusive  evidence;  (a)  of  the  public 
necessity  of  such  proposed  public  utility  or  public  improve- 
ment; (b)  that  such  property  is  necessary  therefor,  and  (c) 
that  such  proposed  public  utility  or  public  improvement  is 
planned  or  located  in  the  manner  which  will  be  most  com- 
patible with  the  greatest  public  good,  and  the  least  private 
injury;  provided,  that  said  resolution  or  ordinance  shall  not 
be  such  conclusive  evidence  in  the  case  of  the  taking  by  any 
county,  city  and  county,  or  incorporated  city  or  town,  of 
property  located  outside  of  the  territorial  limits  thereof. 

3.  [Property  already  appropriated  to  public  use.]     If  al- 
ready appropriated  to  some  public  use,  that  tlie  public  use 
to  which  it  is  to  be  applied  is  a  more  necessary  public  use, 
provided,  that  where  such  property  has  been  so  appropriated 
by  any  individual,  firm  or  private  corporation  the  use  there- 
of for  a  public  street  or  highway  of  a  county,  city  and  county, 
or  any  incorporated  city  or  town,  or  the  use  thereof  by  a 
county,  city  and  county,  or  any  incorporated  citj'  or  town, 
or  a  municipal  water  district  for  the  same  purposes  to  which 
it  has  been  appropriated,  or  for  any  other  public  purpose, 
shall  be  deemed  a  more  necessary  use  than  the  public  use 
to  which  such  property  has  been  already  appropriated;  and 
provided,  further,  that  property  of  any   character,  whether 
already    appropriated    to    public    use    or    not,    including    all 
rights  of  any  nature  in  water,  owned  by  any  person,  firm  or 
private   corporation   may  be   taken    by    a    county,   city  and 
county,  or  any  incorporated  city  or  town  or  by  a  municipal 
water  district,  for  the  purpose  of  supplying  water,  or  elec- 
tricity for  power,  lighting  or  heating  purposes  to  such  coun- 
ty, city  and  county,  or  incorporated  city  or  town,  or  municipal 
water  district,  or  the  inhabitants  thereof,  or  for  the  purpose  of 
supplying  any  other  public  utility,  or  for  any  other  public  use. 
And  such  taking  may  be  made,  either  to  furnish  a  separate 
and  distinct  supply  of  such  water,  and  such  electricity  for 
power,  lighttng  or  heating  purposes,  or  to  provide  for  any 
such  separate  and  distinct  other  public  utility  or  other  public 
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use;  or  to  furnish  such  a  supply  or  provide  for  any  such 
other  public  utility  or  other  public  use  in  conjunction  with 
any  other  supply  or  with  any  other  public  utility  or  other 
public  use  that  may  have  been  theretofore  provided  for  or 
that  may  thereafter  be  provided  for  in  so  supplying  or  pro- 
viding for  such  county,  city  and  county,  or  incorporated  city 
or  town,  or  municipal  water  district  or  the  inhabitants 
thereof;  or  in  conjunction  with  any  other  supply  or  with  any 
other  public  utility  or  other  public  use  that  may  have  been 
theretofbre  determined  upon  or  that  may  thereafter  be  de- 
termined upon  in  accordance  with  law  by  the  people  of  any 
such  county,  city  and  county,  incorporated  city  or  town  or 
municipal  water  district.  Nothing  herein  contained  shall  be 
construed  as  in  any  way  limiting  such  rights  as  may  be  given 
by  any  other  law  of  this  state  to  counties,  cities  and  coun- 
ties, incorporated  cities  or  towns  or  municipal  water  dis- 
tricts. But  private  property  appropriated  to  the  use  of  any 
county,  city  and  county,  incorporated  city  or  town,  or  mu- 
nicipal water  district,  may  not  be  taken  by  any  other  county, 
city  and  county,  incorporated  city  or  town,  or  municipal  dis- 
trict, while  such  property  is  50  appropriated  and  used  for 
the  public  purposes  for  which  it  has  been  so  appropriated. 

Hiatorj^t  Enacted  March  11,  1872;  amended  March  4,  1911, 
Stats,  and  Amdts.  1911,  p.  282;  June  la,  1913,  Stats,  and  Amdts. 
1913,  p.  649.     In  effect  August  10,  1913. 

This  section  was  again  amended  on  April  5,  1911,  repealing 
all  acts  in  conflict,  which  amendment  is  given  below  as 
S 1241[al. 

§1241  [a].  SAME.  Before  property  can  be  taken,  it  must 
appear; 

1.  That  the  use  to  which  it  is  to  be  applied  is  a  use  author- 
ized by  law; 

2.  That  the  taking  is  necessary  to  such  use; 

3.  If  already  appropriated  to  some  public  use,  that  the 
public  use  to  which  it  is  to  be  applied  is  a  more  necessary 
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public  use;  provided,  that  where  such  property  has  been  so 
appropriated  by  any  individual,  firm  or  private  corporation, 
the  use  thereof  for  a  public  street  or  highway  of  a  municipal 
corporation,  or  the  use  thereof  by  a  municipal  corporation 
for  the  same  public  purpose  to  which  it  has  been  so  appro- 
priated, shall  be  deemed  more  necessary  uses  than  the  public 
use  to  which  such  property  has  been  already  appropriated. 

Htstoryt  Enacted  March  11,  1S72;  amended  March  4  and 
April  5.  1911,  Stats,  and  Amdts.  1911«  pp.  282,  622.  In  effect  im- 
mediately. 


U242,    PARTIES    MAY    MAKE    LOCATION.      MAY 

ENTER  TO  MAKE  SURVEYS.  In  all  cases  where  land 
is  required  for  public  use,  the  state,  or  its  agents  in  charge 
of  such  use,  may  survey  and  locate  the  same;  but  it  must 
be  located  in  the  manner  which  will  be  most  compatible  with 
the  greatest  public  good  and  the  least  private  injury,  and 
subject  to  the  provisions  of  section  twelve  hundred  and 
forty-seven.  The  state,  or  its  agents  in  charge  of  such  pub- 
lic use,  may  enter  upon  the  land  and  make  examinations,  sur- 
veys, and  maps  thereof,  and  such  entry  shall  constitute  no 
cause  of  action  in  favor  of  the  owners  of  the  land,  except 
for  injuries  resulting  from  negligence,  wantonness,  or  malice. 

Htntoryt     Enacted  March  11,  1872. 


§  1243.    JURISDICTION  IN  SUPERIOR  COURT.     All 

proceedings  under  this  title  must  be  commenced  in  the  su- 
perior court  of  the  county  in  which  the  property  sought  to 
be  taken  is  situated;  provided,  that  where,  of  any  one  piece 
or  article  of  properly,  or  of  any  one  interest  in  or  to  prop- 
erty, sought  to  be  taken,  a  portion  thereof  is  situated  in 
one  county  and  another  portion  thereof  is  situated  in  another 
county,  the  plaintiff  may  commence  such  proceedings  in  any 
of  the  counties  where  any  portion  of  such  piece  or  article 
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of  property,  or  interest  in  or-  to  property,  is  situated,  and 
the  county  so  Selected  is  the  proper  county  for  the  trial  of 
such  proceedings; 

[When  plamtiff  is  county,  etc.]  and  provided,  further,  that 
when  the  plaintiff  is  a  county,  city  and  county,  incorporated 
city  or  town,  or  a  municipal  water  district,  and  the  prop- 
erty sought  to  be  taken  is  situated  in  more  than  one  county, 
then  the  proceeding  may  be  brought,  at  the  option  of  the 
plaintiff,  in  any  county  wherein  is  situated  any  of  the  prop- 
erty sought  to  be  taken,  and  said  proceeding  may  be  tried 
in  said  county,  with  reference  to  any  property  situated  in 
the  state;  provided,  however,  that  the  right  in  this  section 
granted  to  any  plaintiff  to  commence  and  try  an  action  in 
any  county  other  than  the  county  in  which  may  be  located 
any  property  in  said  action  sought  to  be  taken,  shall  be 
limited  to  property  which  is  owned  by  the  defendant,  or  by 
the  defendant  in  common  with  the  other  defendants,  or  some 
of  them. 

[How  proceedings  are  commenced.]  All  such  proceedings 
must  be  commenced  by  filing  a  complaint  and  issuing  a  sum- 
mons. The  provisions  of  this  code  for  the  change  of  place 
of  trial  of  actions  shall  apply  to  proceedings  under  this  title 
except  as  in  this  section  otherwise  provided.  Nothing  herein 
contained  shall  be  construed  to  repeal  any  law  of  this  state 
g^iving  jurisdiction  to  the  state  railroad  commission  to  as- 
certain the  just  compensation  which  must  be  paid  in  emi- 
nent domain  proceedings. 

A  lis  pendens  shall  be  filed  at  the  time  of  the  commence- 
ment of  the  action  in  every  county  in  which  any  of  the  prop- 
erty to  be  affected  shall  be  located. 

HIiitoiTi  Enacted  March  11.  1872;  amended  April  26,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  118;  May  29,  1913,  Stats,  and 
Amdts.   1913.  p.  349.     In  effect  August  10.  1913. 

§1244.    THE    COMPLAINT    AND    ITS    CONTENTS. 

The  complaint  must  contain: 
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1.  The  name  of  the  corporation,  association,  commission, 
or  person  in  charge  of  the  public  use  for  which  the  property 
is  sought,  who  must  be  styled  plaintiff. 

2.  The  names  of  all  owners  and  claimants  of  the  property, 
if  known,  or  a  statement  that  they  are  unknown,  who  must 
be  styled  defendants. 

3.  A  statement  of  the  right  of  the  plaintiff. 

4.  If  a  right  of  way  be  sought,  the  complaint  must  show 
the  location,  general  route,  and  termini,  and  must  be  ac- 
companied with  a  map  thereof,  so  far  as  the  same  is  in- 
volved in  the  action  or  proceeding. 

5.  A  description  of  each  piece  of  land,  or  other  property 
or  interest  in  or  to  property,  sought  to  be  taken,  and 
whether  the  same  includes  the  whole  or  only  a  part  of  an 
entire  parcel  or  tract  or  piece  of  property,  or  interest  in  or 
to  property.  All  parcels  of  land,  or  other  property  or  in- 
terest in  or  to  property,  lying  in  the  county,  and  required 
for  the  same  public  use,  may  be  included  in  the  same  or  sep- 
arate proceedings,  at  the  option  of  the  plaintiff,  but  the  court 
may  consolidate  or  separate  them  to  suit  the  convenience 
of  the  parties. 

[Condemnation  for  sewer.]  When  application  for  the  con- 
demnation of  a  right  of  way  for  the  purpose  of  sewerage  is 
made  on  behalf  of  a  settlement,  or  of  an  incorporated  vil- 
lage or  town,  the  board  of  supervisors  of  the  county  may  be 
named  as  plaintiff. 

Htatoryi  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  355;  April  26,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  118;  June  10,  1913,  Stats,  and  Amdts.  1913,  p. 
510.     In  effect  August  10,  1913. 

§  1245.  SUMMONS.  WHAT  TO  CONTAIN.  HOW  IS- 
SUED  AND  SERVED.  The  clerk  must  issue  a  summons, 
which  must  contain  the  names  of  the  parties,  a  general  de- 
scription of  the  whole  property,  a  statement  of  the  public 
use  for  which  it  is  sought,  and  a  reference  to  the  complaint 
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for  descriptions  of  the  respective  parcels,  and  a  notice  to 
the  defendants  to  appear  and  show  cause  why  the  property 
described  should  not  be  condemned  as  prayed  for  in  the 
complaint.  In  all  other  particulars  it  must  be  in  the  form 
of  a  summons  in  civil  actions,  and  must  be  served  in  like 
manner. 

History  I    Enacted  March  11,  1872. 

§1246.  WHO  MAY  DEFEND.  All  persons  in  occupa- 
tion of,  or  having  or  claiming  an  interest  in  any  of  the  prop- 
erty described  in  the  complaint,  or  in  the  damages  for  the 
taking  thereof,  though  not  named,  may  appear,  plead,  and 
defend,  each  in  respect  to  his  own  property  or  interest,  or 
that  claimed  by  him,  in  like  manner  as  if  named  in  the 
complaint. 

History  I     Enacted  March  11,  1872. 

§1247.  COURT  SHALL  HAVE  JURISDICTION  TO 
REGULATE  THE  MODE  OF  MAKING  CROSSINGS 
OR  OF  ENJOYING  A  COMMON  USE.  The  court  shall 
have  power: 

1.  To  regulate  and  determine  the  place  and  manner  of 
making  connections^  and  crossings,  or  of  enjoying  the  com- 
mon use  mentioned  in  the  fifth  subdivision  of  section  twelve 
hundred  and  forty; 

2.  To  hear  and  determine'  all  adverse  or  conflicting  claims 
to  the  property  sought  to  be  condemned,  and  to  the  dam- 
SLgts  therefor; 

3.  To  determine  the  respective  rights  of  different  parties 
seeking  condemnation  of  the  same  property. 

Hlntoryi     Enacted  March  11,  1872. 

§  1247a.  COURT  MAY  REGULATE  THE  REMOVING 
OF  STRUCTURES.  The  court  shall  also  have  power  to 
regulate  and  determine  the  place  and  manner  of  removing 
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or  relocating  structures  or  improvements,  or  of  enjoying  the 
common  use  mentioned  in  the  fourth  subdivision  of  section 
twelve  hundred  and  forty. 

History:  Enacted  April  5,  1911.  Stats,  and  Amdts.  1911.  p. 
622.     In  eiieet  immediately. 

§1243.    COURT    OR   JURY   TO   ASSESS    DAMAGES. 

The  court,  jury,  or  referee  must  hear  such  legal  testimony 
as  may  be  offered  by  any  of  the  parties  to  the  proceedings, 
and   thereupon   must  ascertain   and   assess: 

1.  The  value  of  the  property  sought  to  be  condemned,  and 
all  improvements  thereon  pertaining  to  the  realty,  and  of 
each  and  every  separate  estate  or  interest  therein;  if  it  con- 
sists of  different  parcels,  the  value  of  each  parcel  and  each 
estate  or  interest  therein  shall  be  separately  assessed; 

2.  If  the  property  sought  to  be  condemned  constitutes  only 
a  part  of  a  larger  parcel,  the  damages  which  will  accrue  to 
the  portion  not  sought  to  be  condemned,  by  reason  of  its 
severance  from  the  portion  sought  to  be  condemned,  and  the 
construction  of  the  improvement  in  the  manner  proposed 
by  the  plaintiff; 

3.  Separately,  how  much  the  portion  not  sought  to  be  con- 
demned, and  each  estate  or  interest  therein,  will  be  benefited, 
if  at  all,  by  the  construction  of  the  improvement  proposed  by 
the  plaintiff;  and  if  the  benefit  shall  be  equal  to  the  dam- 
ages assessed  under  subdivision  two,  the  owner  of  the  par- 
cel shall  be  allowed  no  compensation  except  the  value  of 
the  portion  taken;  but  if  the  benefit  shall  be  less  than  the 
damages  so  assessed,  the  former  shall  be  deducted  from  the 
latter,  and  the  remainder  shall  be  the  only  damages  allowed 
in  addition  to  the  value; 

4.  [If  property  be  water.]  If  the  property  sought  to  be 
condemned  be  water  or  the  use  of  water,  belonging  to  ripa- 
rian owners,  or  appurtenant  to  any  lands,  how  much  the  lands 
of  the  riparian  owner,  or  the  lands  to  which  the  property 
sought  to  be  condemned  is  appurtenant,  will  be  benefited,  if 
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at  all,  by  a  diversion  of  water  from  its  natural  course,'  by 
the  construction  and  maintenance,  by  the  person  or  cor- 
poration in  whose  favor  the  right  of  eminent  domain  is  ex- 
ercised, of  works  for  the  distribution  and  convenient  de- 
livery of  water  upon  said  lands;  and  such  benefit,  if  any, 
shall  be  deducted  from  any  damages  awarded  the  owner  of 
such  property; 

5.  [If  property  be  for  a  railroad.]  If  the  property  sought 
to  be  condemned  be  for  a  railroad,  the  cost  of  good  and 
sufficient  fences,  along  the  line  of'  such  railroad,  and  the 
cost  of  cattle-guards,  where  fences  may  cross  the  line  of 
such  railroad;  and  such  court,  jury  or  referee  shall  also 
determine  the  necessity  for  and  designate  the  number,  place 
and'  manner  of  making  such  farm  or  private  crossings  as  are 
reasonably  necessary  or  proper  to  connect  the  parcels  of 
land  severed  by  the  easement  condemned,  or  for  ingress  to 
or  egress  from  the  lands  remaining  after  the  taking  of  the 
part  thereof  sought  to  be  condemned,  and  shall  ascertain 
and  assess  the  cost  of  the  construction  and  maintenance  of 
such  crossings; 

6.  If  the  removal  or  relocation  of'  structures  or  improve- 
ments is  sought,  the  cost  of  such  removal  or  relocation  and 
the   damages,  if  any,  which  will  accrue  by  reason  thereof; 

7.  As  far  as  practicable,  compensation  must  be  assessed 
for  each  source  of  damages  separately. 

8.  [If  property  is  mortgaged.]  When  the  property  sought 
to  be  taken  is  encumbered  by  a  mortgage  or  other  lien,  and 
the  indebtedness  secured  thereby  is  "not  due  at  the  time 
of  the  entry  of  the  judgment,  the  amount  of  such  indebted- 
ness may  be,  at  the  option  of  the  plaintiff,  deducted  from 
the  judgment,  and  the  lien  of  the  mortgage  or  other  lien 
shall  be  continued  until  such  indebtedness  is  paid. 

HlMtoryi  Enacted  March  11,  1872;  amended  March  19.  1889, 
Stats,  and  Amdts.  1889.  p.  343;  April  5,  1911,  Stats,  and  Amdts. 
1911.  p.  622;  May  22.  1913.  Stats,  and  Amdts.  1913,  p.  239;  May 
22,  1915,  Stats,  and  Amdts.  1916,  p.  940.     In  effect  August  8.  1915. 
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§  1248a.  REMOVAL  OF  RAILROADS,  ETC.,  FROM 
RIGHTS  OF  WAY  TAKEN  FOR  ROADS.  In  any  pro- 
ceeding taken  under  the  provisions  of  this  title,  where  any 
railroad,  street  or  interurban  railway  tracks  are  situated  on, 
upon,  along  or  across  any  lands  or  rights  of  way  sought 
to  be  taken  therein,  for  road,  highway,  boulevard,  street  or 
alley  purposes,  or  for  the  purposes  of  a  right  of  way  for 
any  public  utility  to  be  constructed,  completed  and  main- 
tained by  a  county,  city  and  county,  or  any  incorporated 
city  or  town,  or  by  a  municipal  water  district,  the  plaintiff 
shall,  if  the  complaint  contains  a  prayer  therefor,  and  shows 
the  matter  hereinafter  provided,  obtained  a  final  judgment 
of  condemnation  ordering,  in  addition  to  the  condemnation 
of  such  lands  or  right  of  way  for  the  purposes  set  forth  in 
the  complaint,  the  relocation  or  removal  of  any  railroad, 
street  or  interurban  railway  tracks  thereon.  Where  the  re- 
moval or  relocation  of  such  tracks  is  sought  in  any  such 
proceedings,  the  complaint  must  contain  a  description  oi 
the  location  and  proposed  location  of  such  tracks,  and  must 
be  accompanied  by  a  map  showing  such  location  and  the 
proposed  location  of  such  tracks.  The  compensation  to  be 
paid  for  such  relocation  or  removal  of  tracks  shall  be  as- 
certained and  assessed  in  the  action,  as  in  other  cases,  and 
separately  from  other  sources  of  damage. 

nimtoryt  Enacted  April  10,  1911,  Stats,  and  Amdts.  1911,  p. 
853;  amended  May  22.  1913,  Stats,  and  Amdts.  1913,  p.  240.  !■ 
effect  August  10,   1913. 

§1249.  DATE  WITH  RESPECT  TO  WHICH  COM- 
PENSATION  SHALL  BE  ASSESSED,  AND  THE  MEAS- 
URE  THEREOF.  For  the  purpose  of  assessing  compen- 
sation and  damages  the  right  thereof  shall  be  deemed  to  have 
accrued  at  the  date  of  the  issuance  of  summons  and  its  act- 
ual value  at  that  date  shall  be  the  measure. of  compensation 
for  all  property  to  be  actually  taken,  and  the  basis  of  dam- 
ages to  property  not  actually  taken  but  Injuriously  affected, 
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in  all  cases  where  such  damages  are  allowed  as  provided  in 
section  one  thousand  two  hundred  and  forty-eight;  pro- 
vided, that  in  any  case  in  which  the  issue  is  not  tried  within 
one  year  after  the  date  of  the  commencement  of  the  action, 
unless  the  delay  is  caused  by  the  defendant,  the  compen- 
sation and  damages  shall  be  deemed  to  have  accrued  at  the 
dale  of  the  trial.  Nothing  in  this  section  contained  shall  be 
construed  or  held  to  affect  pending  litigation. 

[Damage  on  letting  into  possession.]  If  an  order  be  made 
letting  the  plaintiff  into  possession,  as  provided  in  section 
one  thousand  two  hundred  fifty-four,  the  compensation  and 
damages  awarded  shall  draw  lawful  interest  from  the  date 
of  such  order.  No  improvements  put  upon  the  property  sub- 
sequent to  the  date  of  the  service  of  summons  shall  be  in- 
cluded in  the  assessment  of  compensation  or  damages. 

nUftoryt  Enacted  March  11,  1872;  amended  April  10,  1911, 
Stats,  and  Amdts.  1911,  p.  842. 

§  1250.  NEW  PROCEEDINGS  TO  CURE  DEFECTIVE 
TITLE.  If  the  title  attempted  to  be  acquired  is  found  to  be 
defective  from  any  cause,  the  plaintiff  may  again  institute 
proceedings  to  acquire  the  same,  as  in  this  title  prescribed. 

HistoiTt     Enacted  March  11,  1872. 

§  1251.  PAYMENT  OF  DAMAGES  ASSESSED  [TIME 
OF.]  The  plaintiff  must,  within  thirty  days  after  final  judg- 
ment, pay  the  sum  of  money  assessed.  In  case  the  plain- 
tiff is  the  State  of  Qtlifornia,  or  is  a  public  corporation,  and 
it  appears  by  affidavit  that  bonds  of  said  state  or  public 
corporation  must  be  issued  and  sold  in  order  to  provide  the 
money  necessary  to  pay  the  sum  assessed,  then  such  sum 
may  be  paid  at"  any  time  within  one  year  from  the  date  of 
such  judgment;  provided,  further,  that  if  the  sale  of  any 
such  bonds  can  not  be  had  by  reason  of  litigation  affecting 
the  validity  thereof,  then  the  time  during  which  such  liti- 
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gation  is  pending  shall  not  be  considered  a  part  of  the  one 
year's  time  in  which  such  payment  must  be  made. 

[Property  taken  for  railroad  purposes.]  In  case  the  use 
Is  for  railroad  purposes,  the  plaintiff  may,  at  the  time  of 
or  before  payment,  elect  to  build  the  farm  or  private  cross- 
ings, fences  and  cattle-guards;  and  if  he  so  elect,  shall  exe- 
cute to  the  defendant  a  bond,  with  sureties  to  be  approved 
by  the  court  in  double  the  assessed  cost  of  the  same,  to  build 
such  farm  or  private  crossings,  fences  and  cattle-guards 
within  eighteen  months  from  the  time  the  railroad  is  built 
on  the  land  taken,  and  if  such  bond  be  given,  need  not  pay 
the  cost  of  such  farm  or  private  crossings,  fences  and  cattle- 
guards.  In  an  action  on  such  bond,  the  plaintiff  may  re- 
cover reasonable  attorney's  fees. 

[Property  taken  for  highway  purposes.]  In  case  of  prop- 
erty being  taken  by  the  state  or  any  county,  or  city  and 
county,  for  highway  purposes,  the  state  or  such  county,  or 
c.ty  and  county,  may  elect  to  build  the  fences  tor  which 
damages  may  have  been  assessed  and  in  such  case  the 
amount  assessed  shall  be  deposited  with  the  clerk  of  the 
court  having  jurisdiction  of  the  action,  and  if  such  fences 
are  not  constructed  within  one  year  from  the  date  of  judg- 
ment the  said  money  shall  be  paid  to  the  defendant  or  de- 
fendants entitled  thereto,  or  to  his  or  their  order,  who  shall 
immediately  build  said  fences.  In  case  the  state,  or  county, 
or  city  and  county,  builds  said  fences  the  moneys  deposited 
shall  be  returned  to  said  state  or  county,  or  city  and  county, 
and  in  case  the  said  moneys  are  paid  to  the  owner  or  owners 
of  the  lands  condemned  and  are  not  used  for  said  purposes, 
within  one  year  from  the  date  of  judgment,  the  same  may 
be  recovered  by  said  state,  or  county,  or  city  and  county. 

History t  Enacted  March  11,  1872;  amended  February  28,  1911, 
Stats,  and  Amdts.  1911,  p.  92;  May  22,  1913.  Stats.  1913.  p.  241; 
May  20,  1915,  Stats,  and  Amdts.  1915.  p.  938.  In  effect  Augrust  8, 
1915. 
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§1252.  DAMAGES,  TO  WHOM  PAID.  Payment  may 
be  made  to  ihe  defendants  entitled  thereto,  or  the  money 
may  be  deposited  in  court  for  the  defendants,  and  be  dis- 
tributed to  those  entitled  thereto.  If  the  money  be  not  so 
paid  or  deposited,  the  defendants  may  have  execution  as  in 
civil  cases;  and  if  the  money  cannot  be  made  on  execution, 
the  court,  upon  a  showing  to  that  effect,  must  set  aside  and 
annul  the  entire  proceedings,  and  restore  possession  of  the 
property  to  the  defendant,  if  possession  has  been  taken  by 
the  plaintiff. 

History t     Enacted  March  11.  1872. 

§  1253.  FINAL  ORDER  OF  CONDEMNATION,  WHAT 
TO  CONTAIN.  WHEN  FILED,  TITLE  VESTS.  When 
payments  have  been  made  and  the  bond  given,  if  the  plain- 
tiff elects  to  give  one,  as  required  by  the  last  two  sections, 
the  court  must  make  a  final  order  of  condemnation,  which 
must  describe  the  property  condemned  and  the  purposes  of 
such  condemnation.  A  copy  of  the  order  must  be  filed  in 
the  office  of  the  recorder  of  the  county,  and  thereupon  the 
property  described  therein  shall  vest  in  the  plaintiflF  for  the 
purposes    therein    specified. 

Hlatoryt     Enacted  March  11,  1872. 

§  1254.    PUTTING  PLAINTIFF  IN  POSSESSION.     At 

any  time  after  trial  and  judgment  entered  or  pending  an  ap- 
peal from  the  judgment  to  the  supreme  court,  whenever  the 
plaintiff  shall  have  paid  mto  coupt,  for  the  defendant,  the 
full  amount  of  the  judgment,  and  such  further  sum  as  may 
be  required  by  the  court  as  a  fund  to  pay  any  further  dam- 
ages and  costs  that  may  be  recovered  in  said  proceeding,  as 
well  as  all  damages  that  may  be  sustained  by  the  defend- 
ant, if,  for  any  cause,  the  property  shall  not  be  finally  taken 
for  public  use,  the  superior  court  in  which  the  proceeding 
was  tried  may,  upon  notice  of  not  less  than  ten  days,  au- 
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thorize  the  plaintiff,  if  already  in  possession,  to  continue 
therein,  and  if  not,  then* to  take  possession  of  and  use  the 
property  during  the  pendency  of  and  until  the  final  conclu- 
sion of  the  litigation,  and  may,  if  necessary,  stay  all  actions 
and  proceedings  against  the  plaintiff  on  account  thereof. 

[Payment  to  defendant  of  money  paid  in — Duty  of  court.] 

The  defendant,  who  is  entitled  to  the  money  paid  into  court 
for  him  upon  any  judgment,  shall  be  entitled  to  demand  and 
receive  the  same  at  any  time  thereafter  upon  obtaining  an 
order  therefor  from  the  court. 

It  shall  be  the  duty  of  the  court,  or  a  judge  thereof,  upon 
application  being  made  by  such  defendant,  tp  order  and  di- 
rect that  the  money  so  paid  into  court  for  him  be  delivered 
to  him  upon  his  filing  a  satisfaction  of  the  judgment,  or  upon 
his  filing  a  receipt  therefor,  and  an  abandonment  of  all  de- 
fenses to  the  action  or  proceeding,  except  as  to  the  amount 
of  damages  that  he  may  be  entiled  to  in  the  event  that  a 
new  trial  shall  be  granted. 

[Abandonment  of  defense.]  A  payment  to  a  defendant,  as 
aforesaid,  shall  be  held  to  be  an  abandonment  by  such  de- 
fendant of  all  defenses  interposed  by  him,  excepting  his 
claim  for  greater  compensation.  In  ascertaining  the  amount 
to  be  paid  Into  court,  the  court  shall  take  care  that  the  same 
be  sutHcient  and  adequate. 

[Payment  into  court  does  not  discharge  plaintiff.]  The 
payment  of  the  money  into  court,  as  hereinbefore  provided 
for,  shall  not  discharge  the  plaintiff  from  liability  to  keep 
the  said  fund  full  and  without  diminution;  but  such  money 
shall  be  and  remain,  as  to  all  accidents,  defalcations,  or  other 
contingencies  (as  between  the  parties  to  the  proceedings), 
at  the  risk  of  the  plaintiff,  and  shall  so  remain  until  the 
amount  of  the  compensation  or  damages  is  finally  settled  by 
judicial  determination,  and  until  the  court  awards  the  money, 
or  such  part  thereof  as  shall  be  determined  upon,  to  the  de- 
fendant, and  until  he  is  authorized  or  required  by  rule  of 
court  to  take  it.    If,  f^r  any  reason,  the  money  shall  at  any 
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time  be  lost,  or  otherwise  abstracted  or  withdrawn,  through 
no  fault  of  the  xlefendant,  the  court  shall  require  the  plain- 
tiff to  make  and  keep  the  sum  good  at  all  times  until  the 
litigation  is  fmally  brought  to  an  end,  and  until  paid  over 
or  made  payable  to  the  defendant  by  order  of  court,  as  above 
provided,  and  until  such  time  or  times  the  county  clerk  shall 
be  deemed  to  be  the  custodian  of  the  money,  and  shall  be 
liable  to  the  plaintiff  upon  his  official  bond  for  the  same,  or 
any  part  thereof,  in  case  it  be  for  any  reason  lost  or  other- 
wise abstracted  or  withdrawn. 

The  court  may  order  the  money  to  be  deposited  in  the 
state  treasury,  and  in  such  case  it  shall  be  the  duty  of  the 
state  treasurer  to  receive  a^l  such  moneys,  duly  receipt  for, 
and  to  safely  keep  the  same  in  a  special  fund,  to  be  entered 
on  his  books  as  a  condemnation  fund  for  such  purpose,  and 
for  such  duty  he  shall  be  liable  to  the  plaintiff  upon  his  offi- 
cial bond. 

The  state  treasurer  shaU  pay  out  such  money  so  deposited 
in  such  manner  and  at  such  times  as  the  court  or  a  judge 
thereof  may,  by  order  or  decree,  direct.  In  all  cases  where 
a  new  trial  has  been  granted  upon  the  application  of  the 
defendant,  and  he  has  failed  upon  such  trial  to  obtain  greater 
compensation  than  was  allowed  him  upon  the  first  trial, 
the  costs  of  such  new  trial  shall  be  taxed  against  him. 

Blutoryt  Enacted  March  11,  1872;  amended  April  1,  1878, 
Code  Amdts.  1877-8,  p.  108;  April  26,  1880«  Code  Amdts.  1880 
(C.  C.  P.  pL),  p.  119;  March  27,  1897,  Stats,  and  Amdts.  1897,  p. 
186;  March  9,  1903,  Stats,  and  Amdts.  1903,  p.  109. 

§1255.  COSTS  MAY  BE  ALLOWED,  APPORTION- 
MENT THEREOF.  Costs  may  be  allowed  or  not,  and  if 
allowed,  may  be  apportioned  between  the  parties  on  the 
same  or  adverse  sides,  in  the  discretion  of  the  court. 

Htotorjrt  Enacted  March  11,  1872;  amended  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  195, 
act  held  unconstitutional,  see  history,   9  6  ante. 
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§  1255a.  ABANDONMENT  OF  CONDEMNATION 
PROCEEDINGS.  Plainliff  may  abandon  the  proceedings 
at  any  time  after  filing  the  complaint  and  before  the  expira- 
tion of  thirty  days  after  final  judgment,  by  serving  on  de- 
fendant and  filing  in  court  a  written  notice  of  such  abandon- 
ment; and  failure  to  comply  with  section  one  thousand  two 
hundred  and  fifty-one  of  this  code  shall  constitute  an  im- 
plied abandonment  of  the  proceeding.  Upon  such  abandon- 
ment, express  or  implied,  on  motion  of  defendant,  a  judg- 
ment shall  be  entered  dismissing  the  proceeding  and  award- 
ing the  defendant  his  costs  and  disbursements,  which  shall 
include  all  necessary  expenses  incurred  in  preparing  for 
trial  and  reasonable  attorney  fees.  These  costs  and  dis- 
bursements, including  expenses  and  attorney  fees,  may  be 
claimed  in  and  by  a  cost  bill,  to  be  prepared,  served,  fileo 
and  taxed  as  in  civil  actions;  provided  that  said  costs  and 
disbursements  shall  not  include  expenses  incurred  in  pre- 
paring for  trial  where  the  said  action  is  dismissed  forty  days 
prior  to  the  time  set  for  the  trial  of  the  said  action. 

HIatorjri  Enacted  March  17,  1911,  Stats,  and  Amdts.  1911. 
p.  377. 

§1256.    RULES   OF  PRACTICE.     Except  as   otherwise 
provided  in  this  title,  the  provisions  lof  part  two  of  this  code 
are  applicable  to  and  constitute  the  rules  of  practice  in  the' 
proceedings  mentioned  in  this  title. 

Hlatorjrt     Enacted  March  11,  1872. 

§  1257.  NEW  TRIALS  AND  APPEALS.  The  provisions 
of  part  two  of  this  code,  relative  to  new  trials  and  appeals, 
except  in  so  far  as  they  are  inconsistent  with  the  provisions 
of  this  title,  apply  to  the  proceedings  mentioned  in  this  title: 
provided,  that  upon  the  payment  of  the  sum  of  money  as- 
sessed, and  upon  the  execution  of  the  bond  to  build  the 
fences  and  cattle-guards,  as  provided  in  section  twelve  hun- 
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drcd  and  fifty-oVie,  the  plaintiff  shall  be  entitled  to  enter 
into,  improve,  and  hold  possession  of  the  property  sought 
to  be  condemned  (if  not  already  in  possession)  as  provided 
in  section  twelve  hundred  and  fifty-four,  and  devote  the 
same  to  the  public  use  in  question;  and  no  motion  for  new 
trial  or  appeal  shall,  after  such  payment  and  filing  of  such 
bond  as  aforesaid,  in  any  manner  retard  the  contemplated 
improvement.  Any  money  which  shall  have  been  deposited, 
as  provided  in  section  twelve  hundred  and  fifty-four,  may  be 
applied  to  the  payment  of  the  money  assessed,  and  the  re- 
mainder, if  any  there  be,  shall  be  returned  to  the  plaintiff. 

HlstoiTt  Enacted  March  11,  1872;  amended  April  1,  187S, 
Code  Amdts.  1877-8,  p.  109;  March  27,  1897,  Stats,  and  Amdts. 
1897,  p.  188;  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  195,  act  held  unconstitutional,  see  history, 
S  5  ante;  amendment  re-enacted  March  9,  1903,  Stats,  and 
Amdts.   1908,  p.   110. 


§  1258.  WHEN  TITLE  TAKES  EFFECT,  AND  CON- 
STRUCTION OF.  With  relation  to  the  acts  passed  at  the 
present  session  of  the  legislature,  this  title  must  be  con- 
strued in  the  same  manner  as  if  this  code  had  been  passed 
on  the  last  day  of  this  session,  and  from  and  after  the  time 
this  code  takes  effect,  all  laws  of  this  state  in  relation  to  the 
taking  of  private  property  for  public  uses  are  abolished,  «^nd 
all  proceedings  had  in  the  exercise  of  the  powers  of  eminent 
domain  must  conform  to  the  .provisions  of  this  title. 

Hlatom     Enacted  March  11,  1872. 

§1259.  WHEN  TITLE  TAKES  EFFECT.  Title  seven 
of  part  three  of  the  Code  of  Civil  Procedure  of  the  state  of 
California  (this  title)  shall  be  in  force  and  effect  from  and 
after  the  fourth  day  of  April,  one  thousand  eight  hundred  and 
seventy-two. 

Uimtoryi    Added  April  1.  1872. 
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§  1260.  CONSTRUCTION.  From  and  after  the  time  this 
title  takes  effect,  it  must  be  construed  in  the  same  manner  as 
it  would  be  were  sections  four  and  seventeen  of  this  code 
in  force  and  effect. 

Htotoryi     Added  April  1,  1872. 

§  1261.    PENDING  PROCEEDINGS  NOT  AFFECTED. 

•  No  proceeding  to  enforce  the  right  of  eminent  domain  com- 
menced .before  this  title  takes  effect,  is  affected  by  the  pro- 
visions of  this  title. 

Hlatoryi     Added  April  1,  1872. 

§  1262.  RULES  OF  PRACTICE.  Until  the  first  day  of 
January,  one  thousand  eight  hundred  and  seventy-three,  at 
twelve  o'clock  noon,  the  provisions  of  sections  twelve  hun- 
dred and  fifty-six  and  twelve  hundred  and  fifty-seven  of  this 
title  are  suspended,  and  until  then,  except  as  otherwise  pro- 
vided in  this  title,  the  rules  of  pleading  and  practice  in  civil 
actions  now  in  force  in  this  state  are  applicable  to  the  pro- 
ceedings mentioned  in  this  title,  and  constitute  the  rules  of 
pleading  and  practice  therein. 

Hlstoir:    Added  April  1.  1872. 

§1263.  EXCEPTIONS.  Nothing  in  this  code  must  be 
construed  to  abrogate  or  repeal  any  statute  providing  for 
the  taking  of  property  in  any  city  or  town  for  street  pur- 
poses. 

Hbitoryt    Added  April  1,  1872. 

§1264.  PREFERENCE  OF  PROCEEDINGS  OVER 
OTHER  CIVIL  ACTIONS.  In  all  actions  brought  under 
the  provisions  of  this  title,  to  enforce  the  right  of  eminent 
domain,  all  courts  wherein  such  actions  are  or  may  hereafter 
be  pending,  shall  give  such  actions  preference  over  all  other 
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civil  actions  therein,  in  the  matter  of  setting  the  same  for 
hearing  or  trial,  and  in  hearing  the  same,  to  the  end  that  all 
such  actions  shall  be  quickly  heard  and  determined. 

Histom      Enacted   March    16,,  1903,   Stats,    and   Amdts.    1903, 
p.   165. 
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[Title  VIII  of  Part  III  of  the  Code  of  Civil  Procedure  and  each 
and  every  section  of  said  Title  VIII  are  repealed,  and  a  new 
-Title  VIII  Is  substituted  to  take  the  place  thereof  In  said  Code 
to  read  as  follows:] 

TITLE  VIII. 

OF  ESCHEATED  ESTATES. 

8  1269.     Manner  of  commencing  proceedings  relative  to  escheat- 
ed estates. 
8  1269a.  Action  to  determine  state's  rlsrht  to  escheated  property. 
8  1270.     Receiver   of   rents  and  profits   may   be   appointed. 
8  1271.     Appearance,  pleadings,  and  trial. 

§  1272.     Proceedings  by  persons  claiming  escheated  estates. 
8  1273.     Unclaimed  bank  deposits  escheat  to  state. 

§  1269.  MANNER  OF  COMMENCING  PROCEEDINGS 
RELATIVE  TO  ESCHEATED  ESTATES.  At  any  time 
after  two  years  after  the  death  of  any  decedent,  dying  in- 
testate and  leaving  property  to  which  the  state  is  entitled 
by  reason  of  its  having  escheated  to  the  state,  the  attorney 
general  shall  commence  an  action  on  behalf  of  the  state  in 
the  superior  court  for  Sacramento  county  to  have  it  ad- 
judged that  the  state  is  so  entitled.  Such  action  shall  be 
commenced  by  filing  a  petition,  which  shall  be  treated  as 
the  information  elsewhere  referred  to  in  this  title. 

[Description  of  property.]  There  shall  be  set  forth  in  such 
petition  a  description  of  the  property,  the  name  of  the  per- 
son last  possessed  thereof,  the  name  of  the  person,  if  any, 
claiming  such  property,  or  any  portion  thereof,  and  the  facts 
and  circumstances  by  virtue  of  which  it  is  claimed  the  prop- 
erty has  escheated. 

[Order  to  appear.]  Upon  the  filing  of  such  petition,  the 
court  must  make  an  order  requiring  all  persons  interested 
in  the  estate  to  appear  and  show  cause,  if  any  they  have, 
within  sixty  days  from  the  date  of  the  order,  why  such  es- 
tate should  not  vest  in  the  state.    Such  order  must  be  pub- 
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lished  at  least  once  a  week  for  four  successive  weeks  in  a 
newspaper  puMished  in  said  county  of  Sacramento,  the  last 
publication  to  be  at  least  ten  days  prior  to  the  date  set  for 
the  hearing. 

[If  proceedings  for  administration  have  been  instituted.] 
If  proceedings  for  the  administration  of  such  estate  have 
been  instituted,  a  copy  of  such  order  must  also  be  served 
upon  all  attorneys  who  have  appeared  therein,  if  any,  and  a 
copy  must  also  be  filed  with  the  papers  in  such  estate  in  the 
office  of  the  county  clerk  of  the  county  where  such  pro- 
ceedings were  had.  If  proceedings  for  the  administration 
of  any  estate  of  any  such  decedent  have  been  instituted  and 
none  of  the  persons  entitled  to  succeed  thereto  have  ap- 
peared and  made  claim  to  such  property,  or  any  portion  there- 
of, before  the  decree  of  fiinal  distribution  therein  is  made,  or 
before  the  commencement  of  such  action  by  the  attorney 
general,  or  if  the  court  shall  find  that  such  persons  as  have 
appeared  are  not  entitled  to  the  property  of  such  estate,  or 
of  any  portion  thereof,  the  court  shall,  upon  final  settlement 
of  the  proceedings  for  the  administration  of  such  estate, 
after  the  payment  of  all  debts  and  expensed  of  administra- 
tion, distribute  all  moneys  and  other  property  remaining  to 
the  State  of  California.  Where  proceedings  for  the  adminis- 
tration of  any  estate  have  not  been  commenced  within  six 
months, from  the  death  of  any  decedent  the  attorney  gen- 
eral may  direct  the  public  administrator  to  commence  the 
same  forthwith. 

History:  Enacted  March  11,  1872;  amended  April  16,  18S0, 
Code  Amdts.  1880  (C.  C.  P.  pt),  p.  110,  by  Code  Commission,  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  195,  act  held  un- 
constitutional, see  history,  S  5  C.  C.  P.;  former  section  repealed 
and  present  section  enacted  In  place  thereof,  March  16,  1907, 
Stats,  and  Amdts.  1907,  p.  316,  Kerr's  Stats,  and  Amdts.  1906-7, 
p.  489;  amended  May  28,  1915,  Stats,  and  Amdts.  1915,  p.  936. 
In  effect  Augrust  8,  1915. 

§  1269a.  ACTION  TO  DETERMINE  STATE'S  RIGHT 
TO  ESCHEATED  PROPERTY.     Whenever  the  attorney 

623 


§§  1270,  1271         CODE  OF  CIVIL.  PROCEDURB.  [Ptlll. 

general  is  informed  that  any  estate  hsts  eschaated  or  is  about 
to  escheat  to  the  state  or  that  the  property  involved  in  any 
action  or  special  proceeding  has  escheated  or  is  about  to  es- 
cheat to  the  state,  he  may  commence  an  action  on  behalf  of 
the  state  to  determine  its  rights  to  said  property  or  may 
intervene  on  its  behalf  in  any  action  or  special  proceeding: 
affecting  any  such  estate  and  contest  the  rights  of  any  claim- 
ant or  claimants  thereto.  He  may  also  apply  to  the  superior 
court,  or  any  judge  thereof,  for  an  order  directing  the  coun- 
ty treasurer  to  deposit  in  the  state  treasury  all  moneys  and 
efiFects  in  his  possession  which  may  become  payable  to  the 
state  treasury  pursuant  to  section  one  thousand  seven  hun- 
dred thirty-seven  of  this  code. 

History t  Enactment  approved  May  28,  1915,  Stats,  and  Amdts. 
1915,  p.  985.     Im  effect  Ausrust  8,  1916. 

§  1270.  RECEIVER  OF  RENTS  AND  PROFITS.  The 
court,  upon  the  information  being  filed,  and  upon  application 
of  the  attorney-general,  either  before  or  after  answer,  upon 
notice  to  the  party  claiming  the  estate,  if  known,  may  upon 
sufficient  cause  therefor  being  shown,  appoint  a  receiver  to 
take  charge  of  such  estate,  or  any  part  thereof,  or  to  receive 
the  rents,  income  and  profits  of  the  same  until  the  title  of 
such  estate  is  finally  settled. 

Hlntoryi  Enacted  March  11,  1S72;  amended  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  195, 
act  held  unconstitutional,  see  history,  Kerr's  Cyc.  C.  C.  (4; 
former  section  repealed  and  present  enacted  in  place  thereof 
March  16,  1907,  Stats,  and  Amdts.  1907,  p.  816,  Kerr's  Stats,  and 
Amdts.  1906-7,  p.  489. 

§1271.  APPEARANCE,  PLEADING,  AND  JUDG- 
MENT. All  persons  named  in  the  information  may  appear 
and  answer,  and  traverse  or  deny  the  facts  stated  therein  at 
any  time  before  the  time  for  answering  expires,  and  any 
other  person  claiming  an  interest  in  such  estate  may  appear 
and  be  made  a  defendant,  by  motion  for  that  purpose  in  open 
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court  within  the  time  allowed  for  answering,  and  if  no  such 
person  appears  and  answers  within  the  time,  then  judgment 
must  be  rendered  that  the  slate  is  the  owner  of  the  property 
in  such  information  claimed. 

[Trial  of  issues.]  But  if  any  person  appears  and  denies 
the  title  set  up  by  the  state,  or  traverses  any  material  fact 
set  forth  in  the  information,  the  issue  of  fact  must  be  tried 
as  issues  of  fact  are  tried  in  civil  actions.  If,  after  the  issues 
are  tried,  it  appears  from  the  facts  found  or  admitted  that 
the  state  has  good  title  to  the  property  in  the  information 
mentioned,  or  any  part  thereof,  judgment  must  be  rendered 
that  the  state  is  the  owner  and  entitled  to  the  possession 
thereof,  and  that  it  recover  costs  of  suit  against  the  defend- 
ants who  have  appeared  and  answered. 

[Order  of  sale.]  In  any  judgment  rendered,  or  that  has 
heretofore  been  rendered  by  any  court,  escheating  property 
to  the  state,  on  motion  of  the  attorney-general,  the  court 
must  make  an  order  that  such  property,  unless  it  consists  of 
money,  be  sold  by  the  sheriff  of  the  county  where  it  is  situ- 
ate, at  public  sale,  for  gold  coin,  after  giving  notice  of  the 
time  and  place  of  sale,  as  may  be  prescribed  by  the  court  in 
such  order;  that  the  sheriff,  within  five  days  after  such  sale, 
make  a  report  thereof  to  the  court,  and  upon  the  hearing  of 
such,  report,  the  court  may  examine  the  report  and  witnesses 
in  relation  thereto,  and  if  the  proceedings  were  unfair,  or  if 
the  sum  bid  disproportionate  to  the  value,  or  if  it  appears 
that  a  sum  exceeding  said  bid,  exclusive  of  the  expense  of  a 
new  sale,  may  be  obtained,  the  court  may  vacate  the  sale,  and 
direct  anqther  to  be  had,  of  which  notice  must  be  given,  and 
the  sale  in  all  respects  conducted  as  if  no  previous  sale  had 
taken  place. 

[New  sale  may  be  ordered,  when.]  If  an  offer  greater  in 
amount  than  that  named  in  the  report  is  made  to  the  court 
in  writing,  by  a  responsible  person,  the  court  may,  in  its  dis- 
cretion, accept  such  offer  and  confirm  the  sale  to  such  per- 
son, or  order  a  new  sale.    If  it  appears  to  the  court  that  the 
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sale  was  legally  made,  and  fairly  conducted,  and  that  the 
sum  bid  is  not  disproportionate  to  the  value  of  the  propcirty 
sold,  and  that  a  sum  exceeding  such  bid,  exclusive  of  the  ex- 
pense of  a  new  sale,  can  not  be  obtained,  or  if  the  increased 
bid  above  mentioned  is  made  and  accepted  by  the  court. 

The  court  must  make  an  order  confirming  the  sale,  and 
directing  the  sheriff,  in  the  Iname  of  the  state^  to  execute  to 
the  purchaser  or  purchasers  a  conveyance  of  said  property 
sold;  and  said  conveyance  vests  in  the  purchaser  or  pur- 
chasers all  the  right  and  title  of  the  state  therein,  and  the 
sheriff  must,  out  of  the  proceeds  of  such  sale,  pay  the  cost  of 
said  proceedings  incurred  on  behalf  of  the  sfate,  including  the 
expenses  of  making  such  sale,  and  also  an  attorney's  fee,  if 
additional  counsel  was  employed  in  said  proceedings,  to  be 
fixed  by  the  court,  not  exceeding  ten  per  cent  on  the  amount 
of  such  sale,  and  the  residue  thereof  must  be  paid  by  said 
sheriff  into  the  state  treasury. 

Hlfltoryt  Enacted  March  11,  1872;  amended  March  2,  1881, 
Stats,  and  AmdtB.  1881,  p.  11;  by  Code  Commission,  Act  March 
8,  1901,  Stats,  and  Amdts.  1900-1,  p.  196,  act  held  unconsiitu- 
tional,  see  history,  Kerr's  Cyc.  C.  C.  8  4;  former  section  repealed 
and  present  enacted  in  place  thereof  March  16,  1907,  Stats,  and 
Amdts.  1907,  p.  316,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  489. 

§  1272.  PROCEEDINGS  AFTER  JUDGMENT  BY  PER- 
SONS  CLAIMING  ESTATES.  Within  five  years  after 
judgment  in  any  proceeding  had  under  this  title,  a  person 
not  a  party  or  privy  to  such  proceeding  may  file  a  petition 
in  the  superior  court  of  the  county  of  Sacramento,  showing 
his  claim  or  right  to  the  property,  or  the  proceeds  thereof. 
Said  petition  shall  be  verified,  and,  among  other  things  must 
state : 

The  full  name,  and  the  place  and  date  of  birth  of  the  de- 
cedent  whose  estate,  or  any  part  thereof,  is  claimed. 

The  full  name  of  such  decedent's  father  and  the  maiden 
name  of  his  mother,  the  places  and  dates  of  their  respective 
births,  the  place  and  date  of  their  marriage,  the  full  names  of 
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all  children  the  issue  of  such  marriage,  with  the  date  of  birth 
of  each,  and  the  place  and  date  of  death  of  all  children  of 
such  marriage  who  have  died  unmarried  and  without  issue. 

Whether  or  not  such  decedent  was  ever  married,  and  if  so, 
•where,  when  and  to  whom. 

How,  when  and  where  such  marriage,  if  any,  was  dissolved. 

Whether  or  not  said  decedent  was  ever  remarried,  and,  if 
so,  where,  when*and  to  whom. 

The  full  names,  and  the  dates  and  places  of  birth  of  all 
lineal  descendants,  if  any,  of  said  decedent;  the  dates  and 
places  of  death  of  any  thereof  who  died  prior  to  the  filing  of 
such  petition;  and  the  places  of  residence  of  all  who  are 
then  surviving,  with  the  degree  of  relationship  of  each  of 
such  survivors  to  said  decedent. 

Whether  any  of  the  brothers  or  sisters  of  such  decedent 
ever  married,  and,  if  so,  where,  when  and  whom. 

The  full  names,  and  the  places  and  dates  of  birth  of  all 
children  the  issue  of  the  marriage  of  any  such  brother  or  sis- 
ter of  decedent,  and  the  date  and  place  of  death  of  all  de- 
ceased nephews  and  nieces  of  said  decedent. 

Whether  or  not  said  decedent,  if  of  foreign  birth,  ever  be- 
came a  naturalised  citizen  of  the  United  States,  and  if  so, 
when,  where,  and  by  what  court  citizenship  was  conferred. 

The  post  office  names  of  the  cities,  towns  or  other  places, 
each  in  its  appropriate  connection,  wherein  are  preserved  the 
records  of  the  births,  marriages  and  deaths  hereinbefore 
enumerated,  and,  if  known,  the  title  of  the  public  official  or 
other  person  having  custody  of  such  records. 

If  for  any  reason,  the  petitioner  is  unable  to  set  forth  any 
of  the  matters  or  things  hereinabove  required,  he  shall  clear- 
ly state  such  reason  in  his  petition. 

A  copy  of  such  petition  must  be  served  on  the  attorney 
general  at  least  twenty  days  before  the  hearing  of  the  peti- 
tion, who  must  answer  the  same;  and  the  court  thereupon 
must  try  the  issue  as  issues  are  tried  in  civil  actions,  and  if 
it  is  determined  that  such  person  is  entitled  to  the  property, 
or  the  proceeds  thereof,  it  must  order  the  property,  if  it  has 
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not  been  sold,  to  be  delivered  to  him,  or  if  it  has  been  sold 
and  the  proceeds  paid  into  the  state  treasury,  then  it  must 
order  the  controller  to  draw  his  warrant  on  the  treasury  for 
the  payment  of  the  same,  but  without  interest  or  cost  to  the 
state,  a  copy  of  which  order,  under  the  seal  of  the  court,  shall 
be  a  sufficient  voucher  for  drawing  such  warrant. 

[Failure  to  appear.]  All  persons  who  fail  to  appear  and 
file  their  petitions  within  the  time  limited  zft  forever  barred; 
saving,  however,  to  infants,  and  persons  of  unsound  mind, 
the  right  to  appear  and  file  their  petitions  at  any  time  within 
the  time  limited,  or  within  one  year  after  their  respective  dis- 
abilities cease. 

History  I  Enacted  March  11,  1872;  amended  April  16,  1880. 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  110;  by  Code  Commission, 
Act  March  8,  1901,  Stats,  and  Amdts.  1900-1.  p.  197,  act  held 
unconstitutional,  see  history,  $5  C.  C.  P.;  former  section  re- 
pealed  and  present  section  enacted  in  place  thereof  March  16, 
1907,  Stats,  and  Amdts.  1907,  p.  817,  Kerr's  Stats,  and  Amdts. 
1906-7.  p.  490;  amended  May  29,  1916,  Stats,  and  Amdts.  1915, 
p.   934.     In  eileet  Augrust   8.   1915. 

§1273.  UNCLAIMED  BANK  DEPOSITS  ESCHEAT 
TO  STATE.  All  amounts  of  money  heretofore  or  hereafter 
deposited  with  any  bank  to  the  credit  of  depositors  who  have 
not  made  a  deposit  on  said  account  or  withdrawn  any  part 
thereof  or  the  interest  and  which  shall  have  remained  un- 
claimed for  more  than  twenty  years  after  th^  date  of  such 
deposit,  or  withdrawal  of  any  part  of  principal  or  interest, 
and  where  neither  the  depositor  or  any  claimant  has  filed  any 
notice  with  such  bank  showing  his  or  her  present  residence, 
shall,  with  the  increase  and  proceeds  thereof,  escheat  to  the 
state. 

[Action  commenced.]  Whenever  the  attorney  general 
shall  be  informed  of  such  deposits,  he  shall  commence  an 
action  or  actions  in  the  name  of  the  State  of  California,  in 
the  superior  court  for  the  county  of  Sacramento,  in  which 
shall  be  joined  as  parties  the  bank  or  banks   in   which   the 
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moneys  are  deposited  and  the  names  of  all  such  depositors. 
All  or  any  number  of  depositors  or  banks  may  be  included 
in  one  action. 

Service  of  process  in  such  action  or  acMons  shall  be  made 
by  delivery  of  a  copy  of  the  complaint  and  summons  to  the 
president,  cashier  or  managing  officer  of  each  defendant 
bank,  and  by  publication  of  a  copy  of  such  summons  in  a 
newspaper  of  general  circulation  published  in  said  county  for 
a  period  of  four  weeks.  Upon  the  trial  the  court  must  hear 
all  parties  who  have  appeared  therein  and  if  it  be  determined 
that  the  moneys  deposited  in  any  defendant  bank  or  banks 
are  unclaimed  as  hereinabove  stated,  then  the  court  must 
render  judgment  in  favor  of  the  state  declaring  that  said 
moneys  have  escheated  to  the  state  and  commanding  said 
bank  or  banks  to  forthwith  deposit  all  such  moneys  with  the 
state  treasurer,  to  be  received,  invested,  accounted  for  and 
paid  out  in  the  same  manner  and  by  the  same  officers  as  is 
provided  in  the  case  of  other  escheated  property, 

Hlstc»fTt  Enactment  approved  April  21,  1915,  Stats,  and 
Amdts.  1915,  p.  107.    In  effect  August  8,  1915. 
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TITLE  IX. 

OF  CHANGE   OF  NAMES. 

S  1275.     Jurisdiction. 

S  1276.     Application  for  change  of  name,  how  made. 
S  1277.     Publication  of  petition  for. 
§  1278.     Hearing   of   application   and   remonstrance. 
§  1279.     Certified   copy   of  decree   to  be   filed  with   secretary    of 
state,  when. 

§1275.    JURISDICTION.     Applications    for    change     of 
names  must  be  heard  and  determined  by  the  superior  courts. 

History  I      Enacted    March    11,    1872;    amended   April    23,    1880, 
Code  Amdts.   1880   (C.  C.  P.  pt.),  p.  117. 

§1276.  APPLICATION  FOR  CHANGE  OF  NAME, 
HOW  MADE.  All  applications  for  change  of  names  must 
be  made  to  the  superior  court  of  the  county  where  the  per- 
son whose  name  is  proposed  to  be  changed  resides,  by  peti- 
tion, signed  by  such  person;  and  if  such  person  is  under 
twenty-one  years  of  age,  if  a  male,  and  under  the  age  of 
eighteen  years  of  age,  if  a  female,  by  one  of  the  parents,  if 
living,  or  if  both  be  dead,  then  by  the  guardian;  and  if  there 
be  no  guardian,  then  by  some  near  relative  or  friend. 
,  The  petition  must  specify  the  place  of  birth  and  residence 
of  such  person,  his  or  her  present  name,  the  name  proposed, 
and  the  reason  for  such  change  of  name,  and  must,  if  the 
father  of  such  person  be  not  living,  name,  as  far  as  known 
to  the  petitioner,  the  near  relatives  of  such  person,  and  their 
place  of  residence. 

Any  religious,  benevolent,  literary,  scientific,  or  other  cor- 
poration, or  any  corporation  bearing  or  having  for  its  name, 
or  using  or  being  known  by  the  name  of  any  benevolent  or 
charitable  order  or  society,  may,  by  petition,  apply  to  the 
superior  court  of  the  county  in  which  its  articles  of  incor- 

630 


Tit.IX.]  PUBLISHINa  PETITION  FOR.  §  1277 

poration  were  originally  filed,  or  in  which  the  property  of 
such  incorporation  is  situated,  for  change  of  its  corporate 
name.    Such 

Petition  must  be  signed  by  a  majority  of  the  directors  or 
trustees  of  the  corporation,  and  must  specify  the  date  of  the 
formation  of  the  corporation,  its  present  name,  the  name  pro- 
posed, and  the  reason  for  such  change  of  name.  Upon  filing 
such  petition,  on  behalf  of  such  corporation,  the  same  pro- 
ceedings shall  be  had  as  upon  applications  for  changes  pf 
names  of  natural  persons,  and  no  banking  corporation  here- 
after organized  shall  adopt  or  use  the  name  of  any  friendly 
association. 

Hiirtoryi  Enacted  March  11,  1S72;  amended  March  28,  1878, 
Code  Amdts.  1877-8,  p.  110;  April  23,  1880,  Code  Amdts.  1880 
(C  C.  P.  pt.),  p.  117;  March  12.  1885,  Stats,  and  Amdts.  1884-5, 
p.  112;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  197,  act  held  unconstitutional,  see  history,  9  5 
ante. 


§1277.  PUBLICATION  OF  PETITION  FOR.  Upon 
the  filing  of  the  said  petition  the  court  shall  thereupon  make 
an  order  reciting  the  filing  of  the  application,  the  name  of 
the  person  or  corporation  by  whom  it  is  filed  and  the  name 
proposed,  and  directing  all  persons  interested  in  said  matter 
to  appear  before  the  court,  at  a  time  and  place  specified,  not 
less  than  four  or  more  than  eight  weeks  from  the  time  of 
making  such  order,  to  show  cause  why  the  application  for 
change  of  name  should  not  be  granted. 

A  copy  of  the  order  to  show  cause  must  be  published  for 
four  successive  weeks  in  some  newspaper  of  general  circula- 
tion to  be  designated  in  the  order,  printed  in  the  county,  if  a 
newspaper  be  printed  therein,  or,  if  no  newspaper  be  printed 
in  the  county,  a  copy  of  such  order  to  show  cause  shall  be 
posted  by  the  clerk  of  the  court  in  three  of  the  most  public 
places  in  the  county  in  which  the  court  is  held,  for  a  like 
period. 
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Proof  must  be  made  to  the  satisfaction  of  the  court,  of  such 
publication,  or  posting,  at  the  time  of  the  hearing  of  the  ap- 
plication. 

Hfaitoryi  Enacted  March  11,  1872;  amended  by  Code  Commis- 
sion, Act  March  8,  1901.  Stats,  and  Amdts.  1900-1,  p.  198,  act 
held  unconstitutional,  see  history,  S  5  ante;  March  3,  1905,  Stats. 
and  Amdts.  1906,  p.  40. 

§  1278.  HEARING  OF  APPLICATION  AND  REMON- 
STRANCE. Such  application  must  be  heard  at  such  time  as 
the  court  may  appoint,  and  objections  may  be  filed  by  any 
person  who  can,  in  such  objections,  show  to  the  court  good 
reason  against  such  change  of  name.  On  the  hearing,  the 
court  may  examine  on  oath  any  of  the  petitioners,  remon- 
strants, or  other  persons,  touching  the  application,  and  may 
make  an  order  changing  the  name,  or  dismissing  the  appli- 
cation, as  to  the  court  may  seem  right  and  proper; 

[Certificate  of  secretary  of  state.]  Provided,  that  if  the 
applicant  for  a  change  of  name  be  a  corporation,  such  appli- 
cant shall  file  in  court  at  the  time  of  hearing  the  application, 
the  certificate  of  the  secretary  of  state  that  the  name  desired 
to  be  used  by  the  applicant,  is  not  the  corporate  name  of 
any  corporation  existing  at  said  time,  and  that  said  name 
does  not  so  closely  resemble  the  name  of  any  such  existing 
corporation  as  will  tend  to  deceive; 

[Certificate  of  superintendent  of  banks.]  Provided,  further, 
that  if  the  applicant  for  a  change  of  name  be  a  banking  cor- 
poration, such  applicant  shall  file  in  court  at  the  time  of  hear- 
ing the  application,  the  certificate  of  the  superintendent  of 
banks  that  the  name  desired  to  be  used  by  the  applicant  does 
not  resemble  so  closely  as  to  be  likely  to  Cause  confusion, 
the  name  of  any  other  bank  previously  formed  under  the 
laws  of  this  state. 

History:  Enacted  March  11,  1S72;  amended  April  23,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  117;  March  14,  1905,  Stats, 
and  Amdts.  1905,  p.  99;  April  21,  1915,  Stats,  and  Amdts.  1916, 
p.  108.     Im  effect  August  8,  1915. 
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§1279.  CERTIFIED  COPY  OF  DECREE  TO  BE 
FILED   WITH    SECRETARY    OF    STATE,   WHEN.    A 

certified  copy  of  the  decree  of  the  court,  changing  the  name 
of  a  person  or  corporation,  shall  within  thirty  days  from  the 
date  of  such  decree,  be  filed  in  the  office  of  the  secretary  of 
state. 

Htotorrt  Enacted  March  13,  1874,  Code  Amdts.  1873-4,  p. 
413;  amended  April  23,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  118;  amended  March  18,  1907,  Stats,  and  Amdts.  1907,  p.  345, 
Kerr's  Stats,  and  Amdts.  1906-7»  p.  491. 
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I 


TITLE  X. 

OF  ARBITRATIONS. 

S  1281.     What  may  be  submitted  to  arbitration,  and  when. 

§  1282.     Submission    to   arbitration   to   be   in   writing. 

9  1283.     Submission   may   be  entered  as  an   order   of  the  court. 

Revocation. 
§  1284.     Powers  of  arbitrators. 
S  1285.     Majority    of   arbitrators    may    determine    any    question. 

They  must  be  sworn. 
§  1286.     Award  to  be  In  writing.     When  Judgment  to  be  entered. 
9  1287.     Award  may  be  vacated  In  certain  cases. 
§  1288.     Court  may,  on  motion,  modify  or  correct  the  award. 
9  1289.     Decision,    on    motion,    subject    to    appeal,    but    not    the 

Judgment  entered  before  motion. 
9  1290.     If  submission  be  revoked  and  an  action  brought,  what 

to  be  recovered. 

§  1281.  WHAT  MAY  BE  SUBMITTED  TO  ARBITRA- 
TION,  AND  WHEN.  Persons  capable  of  contracting  may 
submit  to  arbitration  any  controversy  which  might  be  the 
subject  of  a  civil  action  between  them,  except  a  question  of 
title  to  real  property  in  fee  or  for  life.  This  qualification 
does  not  include  questions  relating  merely  to  the  partition  or 
boundaries  of  real  property. 

HUtoryt  Enacted  March  11,  1872,  re-enactment  of  9  380 
Practice  Act. 

§  1282.  SUBMISSION  TO  ARBITRATION  TO  BE  IN 
WRITING,  The  submission  to  arbitration  must  be  in  writ- 
ing, and  may  be  to  one  or  more  persons. 

HUtoryi  Enacted  March  11,  1872,  re-enactment  of  9  381 
Practice  Act. 

§  1283.  SUBMISSION  MAY  BE  ENTERED  AS  AN  OR- 
DER OF  THE  COURT.  REVOCATION.  It  may  be  stipu- 
lated  in  the  submission  that  it  be  entered  as  an  order  of  the 
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superior  court,  for  which  purpose  it  must  be  filed  with  the 
clerk  of  the  county  where  the  parties,  or  one  of  them,  reside. 
The  clerk  must  thereupon  enter  in  his  register  of  actions  a 
note  of  the  submission  with  the  names  of  the  parties,  the 
names  of  the  arbitrators,  the  date  of  the  submission  when 
filed,  and  the  time  limited  by  the  submission,  if  any,  within 
which  the  award  must  be  made.  When  so  entered  the  sub- 
mission cannot  be  revoked  without  the  consent  of  both 
parties.  The  arbitrators  may  be  compelled  by  the  court  to 
make  an  award,  and  the  award  may  be  enforced  by  the  court 
in  the  same  manner  as  a  judgment.  If  the  submission  is  not 
made  an  order  of  the  court,  it  may  be  revoked  at  any  time 
before  the  award  is  made. 

HistoiTt  Enacted  March  11,  1S72,  re-enactment  of  9  382 
Practice  Act;  amended  April  15,  1880«  Code  Amdts.  1880  (C.  C. 
P.  pt.),  p.  74. 

§1284.  POWERS  OF  ARBITRATORS.  Arbitrators 
have  power  to  "appoint  a  time  and  place  for  hearing,  to  ad- 
journ from  time  to  time,  to  administer  oaths  to  witnesses,  to 
hear  the  allegations  and  evidence  of  the  parties  and  to  make 
an  aw^ard  thereon. 

Hiatoryt  Enacted  March  11,  1872,  re-enactment  of  9  383 
Practice  Act. 

§  1285.  MAJORITY  OF  ARBITRATORS  MAY  DETER- 
MINE  ANY  QUESTION.    THEY    MUST    BE    SWORN. 

All.  the  arbitrators  must  meet  and  act  together  during  the 
investigation;  but  when  met,  a  majority  may  determine  any 
question.  Before  acting,  they  must  be  sworn  before  an  offi- 
cer authorized  to  administer  oaths,  faithfully  and  fairly  to 
hear  and  examine  the  allegations  and  evidence  of  the  parties 
in  relation  to  the  matters  in  controversy,  and  to  make  a  just 
award  according  to  their  understanding. 

HlmtoTjt  Enacted  March  11,  1872,  re-enactment  of  9  384 
Practice  Act. 
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§  1286.  AWARD  TO  BE  IN  WRITING.  WHEN  JUDG- 
MENT  TO  BE  ENTERED.  The  award  must  be  in  writing, 
signed  by  the  arbitrators,  or  a  majority  of  them,  and  deliv- 
ered to  the  parties.  When  the  submission  is  made  an  order 
of  the  court,  the  award  must  be  filed  with  the  clerk,  and  a 
note  thereof  made  in  his  register.  After  the  expiration  of 
five  days  from  the  filing  of  the  award,  upon  the  application 
of  a  party,  and  on  filing  an  affidavit,  showing  that  notice  of 
filing  the  award  has  been  served  on  the  adverse  party  or  his 
attorney,  at  least  four  days  prior  to  such  application,  and 
that  no  order  staying  the  entry  of  judgment  has  been  served, 
the  award  must  be  entered  by  the  clerk  in  the  judgment- 
book,  and  thereupon  has  the  effect  of  a  judgment. 

Hlstoryt  Enacted  March  11,  1872,  re-enactment  of  S  886 
Practice  Act. 

§1287.  AWARD  MAY  BE  VACATED  IN  CERTAIN 
CASES.  The  court,  on  motion,  may  vacate  the  award  upon 
either  of  the  following  grounds,  and  may  order  a  new  hear- 
ing before  the  same  arbitrators,  or  not,  in  its  discretion: 

1.  That  it  was  procured  by  corruption  or  fraud; 

2.  That  the  arbitrators  were  guilty  of  misconduct,  or  com* 
mitted  gross  error  in  refusing,  on  cause  shown,  to  postpone 
the  hearing,  or  in  refusing  to  hear  pertinent  evidence,  or 
otherwise  acted  improperly,  in  a  manner  by  which  the  rights 
of  the  party  were  prejudiced; 

3.  That  the  arbitrators  exceeded  their  powers  in  making 
their  award;  or  that  they  refused,  or  improperly  omitted,  to 
consider  a  part  of  the  matters  submitted  to  them;  or  that  the 
award  is  indefinite,  or  cannot  be  performed. 

HIstoryt  Enacted  March  11,  1872,  re-enactment  of  S  886 
Practice  Act. 

§  1288.  COURT  MAY,  ON  MOTION,  MODIFY  OR 
CORRECT  THE  AWARD.  The  court  may,  on  motion, 
modify  or  correct  the  award,  where  it  appears: 
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1.  That  there  was  a  miscalculation  in  figures  upon  which 
it  was  made,  or  that  there  is  a  mistake  in  the  description  of 
some  person  or  property  therein; 

2.  When  a  part  of  the  award  is  upon  matters  not  sub- 
mitted, which  part  can  be  separated  from  other  parts,  and 
does  not  affect  the  decision  on  the  matters  submitted; 

3.  When  the  award,  though  imperfect  in  form,  could  have 
been  amended  if  it  had  been  a  verdict,  or  the  imperfection 
disregarded. 

HUrtoryt  Enacted  March  11,  1872,  re-enactment  of  8  3S7 
Practice  Act. 

§  1289.  DECISION,  ON  MOTION,  SUBJECT  TO  AP- 
PEAL, BUT  NOT  THE  JUDGMENT  ENTERED  BE- 
FORE  MOTION.  The  decision  upon  the  motion  is  subject 
to  appeal  in  the  same  manner  as  an  order  which  is  subject 
to  appeal  in  a  civil  action;  but  the  judgment  entered  before 
a  motion  made  cannot  be  subject  to  appeal. 

Htotoryt  Enacted  March  11,  1872,  re-enactment  of  S  38S 
Practice  Act. 

§  1290.  IF  SUBMISSION  BE  REVOKED  AND  AN  AC- 
TION  BROUGHT,  WHAT  TO  BE  RECOVERED.    If  a 

submission  to  arbitration  be  revoked,  and  an  action  be 
brought  therefor,  the  amount  to  be  recovered  can  only  be  the 
costs  and  damages  sustained  in  preparing  for  and  attending 
the  arbitration. 

HUtoryt  Enacted  March  11,  1872,  re-enactment  of  9  389 
Practice  Act. 
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TITLE  XI. 

OF  PROCEEDINGS  IN  PROBATE  COURTS. 

Chapter     I.     Of  Jurisdiction,  §§  1294,  1295. 

II.     Of  the  Probate  of  Wills,  §§  1298-1346. 

III.  Of  Executors  and  Administrators,    Their    Let- 

ters,   Bonds,    Removals,    and    Suspensions, 
§§  1348-1440. 

IV.  Of  the  Inventory  and  Collection  of  the  Effects 

of  Decedents,  §§  1443-1461. 
V.     Of  the  Provisions  for  Support  of  Family,  and 
of  the  Homestead,  §§  1464-1486. 
Vf.     Of  Claims  Against  the  Estate,  §§  1490-1514. 

VII.  Of  Sales  and   Conveyance  of  Property  of   De- 

cedents, §§  1516-1580. 

VIII.  Of  the  Powers  and  Duties    of    Executors    and 

Administrators,  and  of  the  Management  of 
Estates,  §§  1581-1592. 
IX.     Of  the   Conveyance  of  Real  Estate  by  Execu- 
tors and  Administrators    in    Certain    Cases, 
§§  1597-1607. 
X.    Of  Accounts  Rendered  by  Executors    and    Ad- 
ministrators, and  of  the  Payment  of  Debts. 
§§  1612-1653. 
XI.     Of  the  Partition,  Distribution,  and  Final  Settle- 
ment of  Estates,  §§  1658-1703J4. 
XII.     Of  Orders,  Decrees,  Process,  Minutes,  Records, 
Trials,  and  Appeals,  §§  1704-1724. 
XIII.     Of  Public  Administrator,  §§1726-1744. 
XIV.     Of  Guardian  and  Ward,  §§  1747-1810b. 
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CHAPTER  I. 

OF    JURISDICTION. 

§  1294.     Jurisdiction    o£    probate    court    over    the    estate,    when 

exercised. 
S  1295.     When  jurisdiction  decided  by  first  application. 

§  1294.  JURISDICTION  OF  PROBATE  COURT  OVER 
THE  ESTATE,  WHEN  EXERCISED.  Wills  must  be 
proved,  and  letters  testamentary  or  of  administration 
g^ranted : 

1.  In  the  county  of  which  the  decedent  was  a  resident  at 
the  time  of  his  death,  in  whatever  place  he  may  have  died. 

2.  In  the  county  in  which  the  decedent  may  have  died,  leav- 
ing estate  therein,  he  not  being  a  resident  of  the  state; 

3.  In  the  county  in  which  any  part  of  the  estate  may  be, 
the  decedent  having  died  out  of  the  state,  and  not  resident 
thereof  at  the  time  of  his  death; 

4.  In  the  county  in  which  any  part  of  the  estate  may  be, 
the  decedent  not  being  a  resident  of  the  state,  and  not  leav- 
ing estate  in  the  county  in  which  he  died; 

5.  In  all  other  cases,  in  the  county  where  application  for 
letters  is  first  made. 

Hlstoryi  Enacted  March  11,  1872,  re-enactment  of  $2  Pro- 
bate Act  as  amended  1861,  Stats.  1861,  p.  628. 

§  1295.  WHEN  JURISDICTION  DECIDED  BY  FIRST 
APPLICATION.  When  the  estate  of  the  decedent  is  in 
more  than  one  county,  he  having  died  out  of  the  state,  and 
not  having  been  a  resident  thereof  at  the  time  of  his  death, 
or  being  such  non-resident,  and  dying  within  the  state,  and 
not  leaving  estate  in  the  county  where  he  died,  the  superior 

639 


§  1295  CODE  OF  Civil,  PROCEDURE.      [Pt.III,Tit.XI. 

court  of  that  county  in  which  application  is  first  made,  for 
letters  testamentary  or  of  administration,  has  exclusive  juris- 
diction of  the  settlement  of  the  estate. 

Hlstoryt  Enacted  March  11,  1872,  aubstantial  re-enactment 
of  S  2  Probate  Act  as  amended  1861  (Stats.  1861,  p.  628)  and 
1864  (Stats.  1863-4,  p.  367);  amended  April  16,  1880,  Code  Amdts. 
1880  (C.  C.  P.  PL),  p.  77. 
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CHAPTER  II. 
OF  THE  PROBATE  OF  WILLS. 

Article     I.  Petition,  Notice,  and  Proof,  §§1298-1310. 

II.  Contesting  Probate  of  Will.  §§  1312-1318. 

III.  Probate  of  Foreign  Wills,  §§  1322-1324. 

IV.  Contesting  Will  after  Probate.  §§  1327-1333. 

V.  Probate  of  Lost  or  Destroyed  Will,  §§  1338-1341. 

VI.  Probate  of  Nuncupative  Wills,  §§  1344-1346. 


ARTICLE  I. 

PETITION,    NOTICE,    AND   PROOF. 

S  1298.  Custodian  of  will  to  deliver  same,  to  whom. 

S  1299.  Who  may  petition  for  probate   of  will. 

9  13O0.  Contents  of  petition. 

S  1301.  When  executor  forfeits  right  to  letters. 

S  1302.  Possession  of  will  by  third  person.     Production  of. 

8  1303.  Notice  of  petition  for  probate,  how  given. 

S  130-4.  Heirs  and  named  executors  to  be  notified,  how. 

S  1305.  Order  to  enforce  production  of  wills  or  attendance  of 

witnesses. 

8  1306.  Hearing  proof  of  will  after  proof  of  service  of  notice. 

8  1307.  Who  may  appear  and  contest  the  will. 

8  1308.  Probate,  when  no  contest. 

8  1309.  [HlOlographic  wills. 

8  1810.  Probate  of  will  detained  outside  of  state. 


§  1298.  CUSTODIAN  OP  WILL  TO  DELIVER  SAME, 
TO  WHOM.  Every  custodian  of  a  will,  within  thirty  days 
after  receipt  of  information  that  the  maker  thereof  is  dead, 
must  deliver  the  same  to  the  superior  court  having  jurisdic- 
tion of  the  estate,  or  to  the  executor  named  therein.    A  fail- 
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ure  to  comply  with  the  provisions  of  this  section  makes  the 
person  failing  responsible  for  all  damages  sustained  by  any 
one  injured  thereby. 

Htotoryi  Enacted  March  11,  1872,  substantial  re-enactment  of 
S  4  Probate  Act,  adding  last  sentence;  amended  April  16,  1880. 
Code  Amdta.  1880   (C.  C.  P.  pt.).  p.  77. 

§1299.  WHO  MAY  PETITION  FOR  PROBATE  OF 
WILL.  Any  executor^  devisee,  or  legatee  named  in  any  will, 
or  any  other  person  interested  in  the  estate,  may,  at  any  time 
after  the  death  of  the  testator,  petition  the  court  having 
jurisdiction  to  have  the  will  proved,  whether  the  same  be  in 
writing,  in  his  possession  or  not,  or  is  lost  or  destroyed,  or 
beyond  the  jurisdiction  of  the  state,  or  a  nuncupative  will. 

HIatoryt  Enacted  March  11,  1872,  founded  on  $9  6,  9  Probate 
Act. 

§  1300.  CONTENTS  OF  PETITION.  A  petition  for  the 
probate  of  a  will  must  show: 

1.  The  jurisdictional  facts; 

2.  Whether  the  person  named  as  executor  consents  to  act, 
or  renounces  his  right  to  letters  testamentary; 

3.  The  names,  ages,  and  residences  of  the  heirs,  legatees, 
and  devisees  of  the  decedent,  so  far  as  known  to  the  peti- 
tioner; 

4.  The  probable  value  and  character  of  the  property  of  the 
estate; 

5.  The  name  of  the  person  for  whom  letters  testamentary 
are  prayed. 

No  defect  of  form  or  in  the  statement  of  jurisdictional  facts 
actually  existing,  shall  make  void  the  probate  of  a  will. 

Htetoryi  Enacted  March  11,  1872,  founded  on  I  6  Probate  Act 
as  amended  1861  (Stats.  1861,  p.  629);  amended  March  24,  1874. 
Code  Amdts.  1873-4,  p.  356;  by  Code  Commission,  Act  March  8, 
1901,  Stats,  and  Amdts.  1900-1,  p.  198.  act  held  unconstitutional, 
see  history,  Kerr's  Cyc.  C.  C.  8  4;  amended  March  16,  19«7, 
Stats,  and  Amdts.  1907.  p.  315.  Kerr's  Stats,  and  Amdts.  1906-7. 
p.   491. 
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§  1301.  WHEN  EXECUTOR  FORFEITS  RIGHT  TO 
LETTERS.  If  the  person  named  in  a  will  as  executor,  for 
thirty  days  after  he  has  knowledge  of  the  death  of  the  testa- 
tor, and  that  he  is  named  as  executor,  fails  to  petition  the 
proper  court  for  the  probate  of  the  will,  and  that  letters  tes- 
tamentary be  issued  to  him,  he  may  be  held  to  have  re-* 
nounced  his  right  to  letters,  and  the  court  may  appoint  any 
other  competent  person  administrator,  unless  good  cause  for 
delay  is  shown. 

Htatory:  Enacted  March  11,  1872,  founded  on  S  5  Probate 
Act, 

§  1302.  POSSESSION  OF  WILL  BY  THIRD  PERSON. 
PRODUCTION  OF.  If  it  is  alleged  in  any  petition  that  any 
will  is  in  the  possession  of  a  third  person,  and  the  court  is 
satisfied  that  the  allegation  is  correct,  an  order  must  be  is- 
sued and  served  upon  the  person  having  possession  of  the 
will,  xequiring  him  to  produce  it  at  a  time  named  in  the 
order.  If  he  has  possession  of  the  will  and  neglects  or  re- 
fuses to  produce  it  in  obedience  to  the  order,  he  may  by  war- 
rant from  the  court  be  committed  to  the  jail  of  the  county, 
and  be  kept  in  close  confinement  until  he  produces  it. 

Hlatoryi  Enacted  March  11,  1872,  founded  on  S8  10,  11  Probate 
Act. 

§1303.  NOTICE  OF  PETITION  FOR  PROBATE, 
HOW  GIVEN.  When  the  petition  is  filed,  and  the  will  pro- 
duced, the  clerk  of  the  court  must  set  the  petition  for  hear- 
ing by  the  court  upon  some  day  not  less  than  ten  nor  more 
than  thirty  days  from  the  production  of  the  will.  Notice  of 
the  hearing  shall  be  given  by  such  clerk  by  publishing  the 
same  in  a  newspaper  of  the  county;  if  there  is  none,  then  by 
three  written  or  printed  notices,  posted  at  three  of  the  most 
public  places  in  the  county. 

If  the  notice  is  published  in  a  weekly  newspaper,  it  must 
appear  therein  on  at  least  three  different  days  of  publication; 
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and  if  in  a  newspaper  published  oftener  than  once  a  week,  it 
shall  be  so  published  that  there  must  be  at  least  ten  days 
from  the  first  to  the  last  day  of  publication,  both  the  first 
and  the  last  day  being  included.  If  the  notice  is  by  posting, 
it  must  be  given  at  least  ten  days  before  the  hearing. 

Hlntoryt  Enacted  March  11,  1872,  founded  on  SS  13-16  Probate 
Act  as  -amended  1861  (Stats.  1861,  p.  629),  and  1866  (Slats. 
1865-6,  p.  765);  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C. 
P.  Pt.).  p.  77;  March  3,  1881,  Stats,  and  Amdts.  1881,  p.  23. 


§1304.  HEIRS  AND  NAMED  EXECUTORS  TO  BE 
NOTIFIED,  HOW.  Copies  of  the  notice  of  the  time  ap- 
pointed for  the  probate  of  the  will  must  be  addressed  to  the 
heirs  of  the  testator  resident  in  the  state,  at  their  places  of 
residence,  if  known  to  the  petitioner,  and  deposited  in  the 
postoffice,  with  the  postage  thereon  prepaid,  at  least  ten  days 
before  the  hearing.  If  their  places  of  residence  be  not 
known,  the  copies  of  notice  may  be  addressed  to  them,  and 
deposited  in  the  post-office  at  the  county  seat  of  the  county 
where  the  proceedings  are  pending.  A  copy  of  the  same 
notice  must  in  like  manner  be  mailed  to  the  person  named 
as  executor,  if  he  be  not  the  petitioner;  also,  to  any  person 
named  as  coexecutor  not  petitioning,  if  their  places  of  resi- 
dence be  known.  Proof  of  mailing  the  copies  of  the  notice 
must  be  made  at  the  hearing.  Personal  service  of  copies  of 
the  notice  at  least  ten  days  before  the  day  of  hearing  is 
equivalent  to  mailing. 

HlatoiTt  Enacted  March  11,  1872,  founded  on  9S  14.  15  Probate 
Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  357;  by 
Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1. 
p.   198,  act  held  unconstitutional,  see  history,   S  5  ante. 

§1305.  ORDER  TO  ENFORCE  PRODUCTION  OF 
WILLS  OR  ATTENDANCE  OF  WITNESSES.  A  judge 
of  the  superior  court  may  at  any  time  make  and  issue  all 
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necessary  orders  and  writs  to  enforce  the  production  of  wills 
and  the  attendance  of  witnesses. 

History:  Enacted  March  11,  1872,  founded  pn  8  12  Probate 
Act  as  amended  1861  (Stats.  1861,  p.  629);  amended  April  16, 
1880.  Code  Amdts.  1880  (C.  C.  P.  pt),  p.  78;  March  31,  1891. 
Stats,  and  Amdts.  1891,  p.  427. 

§  1306.  HEARING  PROOF  OF  WILL  AFTER  PROOF 
OF  SERVICE  OF  NOTICE.  At  the  time  appointed  for  the 
hearing,  or  the  time  to  which  the  hearing  may  have  been 
postponed,  the  court  unless  the  parties  appear,  must  require 
proof  that  the  notice  has  been  given,  which  being  made,  the 

nintoryi      Enacted   March    11,    1872,    founded   on    9  17   Probate 

court  must  hear  testimony  in  proof  of  the  will. 
Act  as  amended  1861    (Stats.   1861,  p.  629);   amended  March   24. 
1S74,    Code    Amdts.    1873-4,    p.    357;.   by    Code    Commission,    Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  198,  act  held  uncon- 
stitutional, see  history,   S  5  ante. 

§1307.  WHO  MAY  APPEAR  AND  CONTEST  THE 
WILL.  Any  person  interested  may  appear  and  contest  the 
will.  Devisees,  legatees,  or  heirs  of  an  estate  may  contest 
the  will  through  their  guardians,  or  attorneys  appointed  by 
themselves  or  by  the  court  for  that  purpose;  but  a  contest 
made  by  an  attorney  appointed  by  the  court  does  not  bar  a 
contest  after  probate  by  the  party  so  represented,  if  com- 
menced within  the  time  provided  in  article  four  of  this  chap- 
ter; nor  does  the  non-appointment  of  an  attorney  by  the 
court  of  itself  invalidate  the  probate  of  the  will. 

HtotoiTi  Enacted  March  11,  1872.  founded  on  $18  Probate 
Act  as  amended  1861  (Stats.  1861,  p.  630);  amended  March  24, 
1874,  Code  Amdts.  1873-4.  p.  357;  by  Code  Commission,  Act 
March  8,  1901,  Stats,  and  Amdts.  1900'-1,  p.  199,  act  held  uncon- 
stitutional, see  history,  S  5  ante. 

§  1308.  PROBATE,  WHEN  NO  CONTEST.  If  no  per- 
son appears  to  contest  the  probate  of  a  will,  the  court  may 
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admit  it  to  probate  on  the  testimony  of  one  of  the  subscrib- 
ing witnesses  only,  if  he  testifies  that  the  will  was  executed 
m  all  particulars  as  required  by  law,  and  that  the  testator 
was  of  sound  rfiind  at  the  time  of  its  execution. 

If  it  appears  at  the  time  fixed  for  the  hearing  that  none  of 
the  subscribing  witnesses  reside  in  the  county,  but  that  the 
deposition  of  one  of  -them  can  be  taken  elsewhere,  the  court 
may  direct  it  to  be  taken,  and  may  authorize  a  photographic 
copy  of  the  will  to  be  made  and  to  be  presented  to  such  wit- 
ness on  his  examination,  who  may  be  asked  the  same  ques- 
tions with  respect  to  it  and  the  handwriting  of  himself,  the 
testator,  and  the  other  witness,  as  would  be  pertinent  and 
competent  if  the  original  will  were  present. 

If  neither  the  attendance  in  court  nor  the  deposition  of  any 
of  the  subscribing  witnesses  can  be  procured,  the  court  may 
admit  the  will  to  probate  upon  the  testimony  of  any  other 
witness  as  provided  in  section  thirteen  hundred  and  seven- 
teen. 

Hlatoryi     Enacted   March    11,   1872,   founded   on    §  19   Probate 

Act;  amended  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  199,  act  held  unconstitutional,  see  hi«tory. 
§5  ante;  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  234. 

§1309.  [H]OLOGRAPHIC  WILLS.  An  [hjolographic 
will  may  be  proved  in  the  same  manner  that  other  private 
writings  are  proved. 

Hlntoryi     Enacted  March  11,  1872. 

§1310.  PROBATE  OF  WILL  DETAINED  OUTSIDE 
STATE.  If  it  is  alleged  in  any  petition  that  any  will  of  any 
person  who  at  the  time  of  his  death  was  a  resident  of  this 
state  is  detained  beyond  the  jurisdiction  of  the  state,  in  a 
court  of  any  other  state  or  foreign  country,  and  that  such 
will  can  not  be  produced  for  probate  in  this  state,  and  the 
court  is  satisfied  that  the  allegations  are  true,  a  copy  of  the 
will  duly  authenticated  may  be  proved,  allowed  and  admitted 
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to  probate  in  this  state  in  lieu  of  the  original  will,  and  have 
the  same  force  and  effect  as  the  original  will.  The  same 
proof  shall  be  required  in  order  to  admit  the  will  to  probate 
in  this  state  as  would  be  required  under  the  provisions  of 
this  title  if  the  original  will  were  produced. 

[Photographic  copy.]  The  court  may  authorize  a  photo- 
graphic copy  of  the  will  to  be  presented  to  the  subscribing 
witness  upon  his  examination  in  court,  or  by  deposition  as 
provided  in  section  thirteen  hundred  and  eight,  and  such 
witness  may  be  asked  the  same  questions  with  respect  to  it 
and  the  handwriting  of  himself.,  the  testator,  and  the  other 
witness,  as  would  be  pertinent  and  competent  if  the  original 
will  were  present. 

Hlstorri  Bnacted  May  30,  1913,  Stats,  and  Amdts.  1913,  p. 
333.     In  effect  August  10,   1913. 
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ARTICLE  II. 

CONTESTING  PROBATE   OP    WILLS. 

S  1312.     Contestant  to  file  grounds  of  contest,  and  petitioner  to 

reply. 
§  1313.     How  Jury  oh.ta4ned  and  trial  had. 
fi  1314.     Verdict  of  the  jury.     Judgment. 
S  1315.     Witnesses,  whb  and  how  many  to  be  examined.     Proof 

of  handwiiting:,  admitted,  when. 
S  1316.     Testimony   redq^ced   to  writing  for   futpre   evidence. 
9  1317.     If  proved,  certificate  to  be  attached. 
S  1318.     Will  and  proof  to  be  filed  and  recorded. 

§  1312.  CONTESTANT  TO  FILE  GROIWDS  OF  CON. 
TEST,  AND  PETITIONER  TO  REPLY.  If  any  one  ap- 
pears to  contest  the  will,  he  must  file  written  grounds  of  op- 
position to  the  probata  thereof,  and  serve  a  copy  on  the  peti- 
tioner and  other  residents  of  the  county  interested  in  the  es- 
tate, any  one  or  more  of  whom  may  demur  thereto  upon  any 
of  the  grounds  of  demurrer  provided  for  in  part  two,  title 
six,  chapter  three  of  this  code.  If  the  demurrer  is  sustained, 
the  court  must  allow  the  contestant  a  reasonable  time,  not  ex- 
ceeding ten  days,  within  which  to  amend  his  written  opposi- 
tion. If  the  demurrer  is  overruled,  the  petitioner  and  others 
interested  may  jointly  or  separately  answer  the  contestant's 
grounds,  traversing,  or  otherwise  obviating  or  avoiding  the 
objections.     Any  issues  of  fact  thus  raised,  involving: 

1.  The  competency  of  the  decedent  to  make  a  last  will  and 
testament; 

2.  The  freedom  of  the  decedent  at  the  time  of  the  execu- 
tion of  the  will  from  duress,  menace,  fraud,  or  undue  influ- 
ence; 

3.  The  due  execution  and  attestation  of  the  will  by  the  de- 
cedent or  subscribing  witness;  or, 

4.  Any  other  questions  substantially  affecting  the  validity 
of  the  will; 
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[Trial  by  jury.]  Must,  on  request  of  either  party  in  writ- 
ing (filed  at  least  ten  days  prior  to  the  day  set  for  the  hear- 
ing), be  tried  by  a  jury.  If  no  jury  is  demanded,  the  court 
must  try  and  determine  the  issues  joined. 

[Plaintiff  and  defendant.]  On  the  trial,  the  contestant  is 
plaintiff  and  the  petitioner  is  defendant. 

HlatoiTt  Enacted  March  11.  1872,  founded  on  5  20  Probate 
Act  as  amended  1855  (Stats.  1855,  p.  132),  1861  (Stats.  1861,  p. 
630)  and  1868  (Stats.  1868,  p.  628),  repealed  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1.  p.  199,  act 
held  unconstitutional,  see  history,  Kerr's  Cyc.  C.  C.  9  4;  amended 
March  10,  1909,  Stats,  and  Amdts.  1909,  p.  273. 


§1313.  HOW  JURY  OBTAINED  AND  TRIAL  HAD. 
When  a  jury  is  demanded,  the  superior  court  must  impanel 
a  jury  to  try  the  case,  in  the  manner  provided  for  impanel- 
ing trial  juries  in  courts  of  record,  and  the  trial  must  be  con- 
ducted in  accordance  with  the  provisions  of  part  two,  title 
eight,  chapter  four,  of  this  code.  A  trial  by  the  court  must 
be  conducted  as  provided  in  pari  two,  title  eight,  chapter 
five,  of  this  code. 

History  I  Knacted  March  11.  1872,  founded  on  §  20  Probate 
Act;  amended  April  16,  1880,  Code  Amdfts.  1880  (C.  C.  P.  pt.), 
p.  78;  repealed  by  Code  Commission,  Act  March  8,  1901,  Stats. 
and  Amdts.  1900-1,  p.  199,  act  held  unconstitutional,  see  history, 
5  5  ante. 


§  1314.  VERDICT  OF  THE  JURY.  JUDGMENT.  The 
jury,  after  hearing  the  case,  must  return  a  special  verdict 
upon  the  issues  submitted  to  them  by  the  court,  upon  which 
the  judgment  of  the  court  must  be  rendered,  either  admit- 
ting the  will  to  probate  or  rejecting  it.  In  cither  case,  the 
proofs  of  the  subscribing  witnesses  must  be  reduced  to  writ- 
ing. If  the  will  is  admitted  to  probate,  the  judgment,  will, 
and  proofs  must  be  recorded. 
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Htotoryi  Enacted  March  11,  1872,  founded  on  5§  20,  23  Pro- 
bate Act;  amended  by  Code  Commission,  Act  March  8,  1901. 
Stats,  and  Amdts.  1900-1,  p.  199,  act  held  unconstitutional,  see 
history,   S  5  ante. 

§  1315.  WITNESSES,  WHO  AND  HOW  MANY  TO  BE 
EXAMINED.  PROOF  OF  HANDWRITING,  ADMIT- 
TED, WHEN.  If  the  will  is  contested,  all  the  subscribing 
witnesses  who  are  present  in  the  county,  and  who  are  of 
sound  mind,  must  be  produced  and  examined;  and  the  death, 
absence,  or  insanity  of  any  of  them  must  be  satisfactorily 
shown  to  the  court.  If  none  of  the  subscribing  witnesses  re- 
side in  the  county  at  the  time  appointed  for  proving  the  will, 
the  court  may  admit  the  testimony  of  other  witnesses  to 
prove  the  sanity  of  the  testator  and  the  execution  of  the  will; 
and,  as  evidence  of  the  execution,  it  may  admit  proof  of  the 
handwriting  of  the  testator  and  of  the  subscribing  witnesses, 
or  any  of  them. 

Hlntoryt  Enacted  March  11,  1872,  founded  on  5S  21,  22  Pro» 
bate  Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  201,  act  held  unconstitutional,  see 
history,   §  6  ante. 

§  1316.  TESTIMONY  REDUCED  TO  WRITING  FOR 
FUTURE  EVIDENCE.  The  testimony  of  each  witness,  re- 
duced to  writing  and  signed  by  him,  shall  be  gocd  evidence 
in  any  subsequent  contests  concerning  the  validity  of  the 
will,  or  the  sufficiency  of  the  proof  thereof,  if  the  witness  be 
dead,  or  has  permanently  removed  from  this  state. 

Htstoryi  Enacted  March  11,  1872,  founded  on  8  23  Probate 
Act;  amended  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  201.  act  held  unconstitutional,  see  his* 
tory,  §  6  ante. 

§1317.  IF  PROVED,  CERTIFICATE  TO  BE  AT- 
TACHED. If  the  court  is  satisfied,  upon  the  proof  taken,  or 
from  the  facts  found  by  the  jury,  that  the  will  was  duly  exe- 
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cuted,  and  that  the  testator  at  the  time  of  its  execution  was 
of  sound  and  disposing  mind,  and  not  acting  under  duress, 
menace,  fraud,  or  undue  influence,  a  certificate  of  the  proof 
and  the  facts  found,  signed  by  the  judge,  and  attested  by  the 
seal  of  the  court,  must  be  attached  to  the  will. 

HlMtoryi  Enacted  March  11,  1872,  founded  on  §  24  Probate 
Act  as  amended  1855  (Stats.  1855,  p.  132);  amended  April  16, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  78;  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  201,  act 
held  unconstitutional,  see  history,  §  5  ante. 

§  1318.  WILL  AND  PROOF  TO  BE  FILED  AND  RE- 
CORDED. The  will,  and  a  certificate  of  the  proof  thereof, 
must  be  filed  and  recorded  by  the  clerk,  and  the  same,  when 
so  filed  and  recorded,  shall  constitute  part  of  the  record  in 
the  cause  or  proceeding.  All  testimony  shall  be  filed  by  the 
clerk. 

History  I  Enacted  March  11,  1872,  re-enactment  of  8  25  Pro- 
bate Act;  amended  April  15,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  61;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Anidts.  1900-1,  p.  201,  act  held  unconstitutional,  see  history, 
S  5  ante. 
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ARTICLE  III. 

PROBATE  OF  FOREIGN  WILLS. 

S  1322.     Wills  proved  in  other  states   to  be  recorded  when  and 
where. 

9  1323.     Proceedings  on   the  production  ol  a   foreign   will. 

§  1324.     Hearing  proofs  of  probate  of  foreign  will. 

§  1322.  WILLS  PROVED  IN  ANOTHER  STATE  OR 
COUNTRY.     TO    BE    RECORDED    WHERE.     All  wills 

duly  proved  and  allowed  in  any  other  of  the  United  States, 
or  in  any  foreign  country  or  state,  may  be  allowed  and  re- 
corded in  the  superior  court  of  any  county  in  which  the  tes- 
tator shall  have  left  any  estate,  or  shall  have  been  a  resi- 
dent, at  th*  time  of  his  death. 

Hliitoryi  Enacted  March  11,  1872;  amended  April  16»  1880, 
Code  Amdts.  18S0  (C.  C.  P.  pt.).  p.  78;  February  28,  1911,  Stats, 
and  Amdts.   1911,  p.   88. 

§  1323.  PROCEEDINGS  ON  THE  PRODUCTION  OF 
A  FOREIGN  WILL.  When  a  copy  of  the  will,  and  the  pro- 
bate thereof,  duly  authenticated,  shall  be  produced  by  the 
executor,  or  by  any  other  person  interested  in  the  will,  with 
a  petition  for  letters,  the  same  must  be  filed,  and  the  clerk 
of  the  court  must  appoint  a  time  for  the  hearing;  notice 
whereof  must  be  given  as  hereinbefore  provide  for  an  orig- 
inal petition  for  the  probate  of  a  will. 

nintoryi  Enacted  March  11,  1872,  Substantial  re-enactment 
of  S  28  Probate  Act  as  amended  1861  (Stats.  1861.  p.  630)  and 
1864  (Stats.  1863-4,  p.  367);  amended  by  Code  Commission,  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1.  p.  202,  act  held  un- 
constitutional, see  history,  Kerr's  Cyc.  C.  C.  S  4;  amended  March 
16.  1907,  Stats,  and  AmdtP.  1907,  p.  314,  Kerr's  Stats,  and  Amdts. 
1906-7.   p.    491. 
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§  1324.  HEARING  PROOFS  OF  PROBATE  OF  FOR- 
EIGN WILL.  If,  on  the  hearing,  it  appears  upon  the  face  of 
the  record  that  the  will  has  been  proved,  allowed,  and  ad- 
mitted to  probate  in  any  other  of  the  United  States,  or  in  any 
foreign  country,  and  that  it  was  executed  according  to  the  law 
of  the  place  in  which  the  same  was  made,  or  in  which  the  tes- 
tator was  at  the  time  domiciled,  or  in  conformity  with  the 
laws  of  this  state,  it  must  be  admitted  to  probate,  and  have 
the  same  force  and  effect  as  a  will  first  admitted  to  probate 
in  this  state,  and  letters  testamentary  or  of  administration 
issued  thereon. 

Hlstoryi  Enacted  March  11,  1S72,  founded  on  S  29  Probate 
Act  as  amended  1861  (Stats.  1861,  p.  630)  and  1864,  Stats.  1863-4, 
p.   368. 
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ARTICLE  IV. 

CONTESTING   WILL.   AFTER    PROBATE. 

9  1327.     The  probate  may  be  contested  within  one  year. 

9  1328.     Citation   to   be   issued   to  parties   interested. 

S  1829.     The  hearing  had  on  proof  of  service. 

9  1330.     Petitions   to  revoke  probate   of   will   tried   by   Jury    or 

court.     Judgment,  what. 
9  1331.     On    revocation    of    probate,   powers    of    executor,    etc., 

cease,  but  not  liable  for  acts  in  good  faith. 
9  1332.     Costs  and  expenses,  by  whom  paid. 
9  1333.     Probate,  when  conclusive.     One  year  after  removal   of 

disability  given  to  infants  and  others. 

§1327.  THE  PROBATE  MAY  BE  CONTESTED 
WITHIN  ONE  YEAR.  When  a  will  has  been  admitted  to 
probate,  any  person  interested  may,  at  any  time  within  one 
year  after  such  probate,  contest  the  same  or  the  validity  of 
the  will.  For  that  purpose  he  must  file  in  the  court  in  which 
the  will  was  proved,  a  petition  in  writing,  containing  his  al- 
legations against  the  validity  of  the  will  or  against  the  suffi- 
ciency of  the  proof,  and  praying  that  the  probate  may  be 
revoked. 

Hlntoo'i  Enacted  March  11,  1872,  re-enactment  of  9  30  Pro- 
bate Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  202,  act  held  unconstitutional,  see 
history,  9  5  ante. 

§  1328.  CITATION  TO  BE  ISSUED  TO  PARTIES  IN- 
TERESTED. Upon  filing  the  petition,  and  within  one  year 
after  such  probate,  a  citation  must  be  issued  to  the  executor 
of  the  will,  or  to  the  administrator  with  the  will  annexed, 
and  to  all  the  legatees  and  devisees  mentioned  in  the  will, 
and  heirs  residing  in  the  state,  so  far  as  known  to  the  peti- 
tioner or  to  their  guardians,  if  any  of  them  are  minors,  or 
to  their  personal  representatives,  if  any  of  them  are  dead,  re- 
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quiring  them  to  appear  before  the  court  on  some  day  therein 
speciiied,  to  show^  cause  why  the  probate  of  the  will  should 
not  be  revoked. 

Hlatoryi  Enacted  March  11,  1872,  re-enactment  of  9  31  Pro- 
bate Act;  amended  March  24,  1874,  Code  Amdta.  1873-4,  p.  358; 
by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  202,  act  held  unconstitutional,  see  history,  Kerr's 
Cyc.  C.  C.  14;  amended  March  16,  1907,  Stats,  and  Amdts.  1907, 
p.  814,  Kerr's  Sta{s.  and  Amdts.  1906-7,  p.  492. 

§  1329.  THE  HEARING  HAD  ON  PROOF  OF  SERV- 
ICE. At  the  time  appointed  for  showing  cause,  or  at  any 
time  to  which  the  hearing  is  postponed,  proof  having  been 
made  of  service  of  the  citation  upon  all  of  the  persons  named 
therein,  the  court  must  proceed  to  try  the  issues  of  fact 
joined  in  the  samje  manner  as  an  original  contest  of  a  will. 

Hlntoryi  Enacted  March  11,  1872,  founded  on  §  32  Probate 
Act;  amended  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  202,  act  held  unconstitutional,  see  his- 
tory, Kerr's  Cyc.  C.  C  §  4;  amended  March  16,  1907,  Stats,  and 
Amdts.  1907,  p.   314,  Kerr's  Stats,  and  Amdts.   1906-7,  p.  492. 

§1330.  PETITIONS  TO  REVOKE  PROBATE  OF 
WILL  TRIED  BY  JURY  OR  COURT.  JUDGMENT, 
WHAT.  In  all  cases  of  petitions  to  revoke  the  probate  of 
a  will,  wherein  the  original  probate  was  granted  without  a 
contest,  on  written  demand  of  either  party,  filed  three  days 
prior  to  the  hearing,  a  trial  by  jury  must  be  had  as  in  cases 
of  the  contest  of  an  original  petition  to  admit  a  will  to  pro- 
bate. If,  upon  hearing  the  proofs  of  the  parties,  the  jury 
shall  find,  or,  if  no  jury  is  had,  the  court  shall  decide,  that 
the  will  is  for  any  reason  invalid,  or  that  it  is  not  sufficiently 
proved  to  be  the  last  will  of  the  testator,  the  probate  must 
be  annulled  and  revoked. 

Hlatoryi  Enacted  March  11,  1872,  founded  on  9  33  Probate 
Act;  amended  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  202,  act  held  unconstitutional,  see  his- 
tory, §  5  ante. 
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§1331.  ON  REVOCATION  OF  PROBATE,  POWERS 
OF  EXECUTOR,  ETC.,  CEASE,  BUT  NOT  LIABLE  FOR 
ACTS  IN  GOOD  FAITH.  Upon  the  revocation  being  made, 
the  powers  of  the  executor  or  administrator  with  the  will  an- 
nexed, must  cease;  but  such  executor  or  administrator  shall 
not  be  liable  tor  any  act  done  in  good  faith  previous  to  the 
revocation. 

Hintoryi  Enacted  March  11,  1872,  re-enactment  of  §34  Pro« 
bate  Act. 

§1332.  COSTS  AND 'Expenses,  by  whom  paid. 

The  fees  and  expenses  must  be  paid  by  the  party  contesting^ 
the  vaiiditj'  or  probate  of  the  will,  if  the  will  in  probate  is 
confirmed.  If  the  probate  is  revoked,  the  costs  must  be  paid 
by  the  party  who  resisted  the  revocation,  or  out  of  the  prop- 
erty of  the  decedent,  as  the  court  directs. 

Hlntoryt  Enacted  March  11,  1872,  substantial  re-enactment 
of  I  35  Probate  Act  as  amended  1861.  Stats.  1861,  p.  630. 

* 

§1333.  PROBATE,  WHEN  CONCLUSIVE.  ONE 
YEAR  AFTER  REMOVAL  OF  DISABILITY  GIVEN  TO 
INFANTS  AND  OTHERS.  If  no  person,  within  one  year 
after  the  probate  of  a  will,  contest  the  same  or  the  validity 
thereof,  the  probate  of  the  will  is  conclusive;  saving  to  in- 
fants and  persons  of  unsound  mind,  a  like  period  of  one  year 
after  their  respective  disabilities  are  removed. 

Hlfltoryi  Enacted  March  11,  1872,  substantial  re-enactment 
of  5  36  Probate  Act;  amended  March  24,  1874,  Code  Amdts. 
1873-4,  p.  358. 
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ARTICLE  V. 

PROBATE   OF   LOST   OR  DESTROYED   WILL. 

§  1338.     Proof  of  lost  or  destroyed  will  to  be  taken. 
S  1339.     Must  have  been  In  existence  at  time  of  death. 
f  1340.     To  be  certified,   recorded,  and  letters  thereon   granted. 
§  1341.     Court    to    restrain    injurious    acts    of   executors   or   ad- 
ministrators during  proceedings  to  prove  lost  will. 

§1338.  PROOF  OF  LOST  OR  DESTROYED  WILL 
TO  BE  TAKEN.  Whenever  any  will  is  lost  or  destroyed, 
the  superior  court  must  take  proof  of  the  execution  and  val- 
idity thereof  and  establish  the  same;  notice  to  all  persons 
interested  being  first  given,  as  prescribed  in  regard  to  proofs 
of  wills  in  other  cases.  All  the  testimony  given  must  be  re- 
duced to  writing,  and  signed  by  the  witnesses. 

HI«toi7<  Enacted  March  11,  1872,  re-enactment  of  37  Pro- 
bate Act;  amended  April  16,  1880.  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.   78. 


§1339.  MUST  HAVE  BEEN  IN  EXISTENCE  AT 
TIME  OF  DEATH.  No  will  shall  be  proved  as  a  lost  or 
destroyed  will,  unless  the  same  is  proved  to  have  been  in 
existence  at  the  time  of  the  death  of  the  testator,  or  is  shown 
to  have  been  fraudulently  or  by  public  calamity  destroyed  in 
the  life  time  of  the  testator,  without  his  knowledge,  nor  unless 
its  provisions  are  clearly  and  distinctly  proved  by  at  least  two 
credible  witnesses; 

[Commitment  as  insane — Public  calamity.]  Provided,  how- 
ever, that  if  the  testator  be  committed  to  any  state  hospital 
for  the  insane  in  this  state  and  after  such  commitment  his 
last  will  and  testament  be  destroyed  by  public  calamity,  and 
the  testator  is  never  restored  to  competency,  then  after  the 
death  of  the  said  testator,  his  said  last  will  may  be  probated 
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as  though  it  were  in  existence  at  the  time  of  the  death  of  the 
testator.  ^ 

Hlatoryi  Enacted  March  11,  1872,  re-enactment  of  9  38  Pro- 
bate Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  202,  act  held  unconstitutional,  see 
history,  Kerr's  Cyc.  C.  C.  §4;  amended  March  6,  1907,  Stats, 
and  Amdts.  1907,  p.  122,  Kerr's  Stats,  and  Amdts.  1906-7.  p.  492. 
In  effect  from  and  after  passage. 

§  1340.  TO  BE  CERTIFIED,  RECORDED,  AND  LET- 
TERS THEREON  GRANTED.  When  a  lost  will  is  estab- 
lished, the  provisions  thereof  must  be  distinctly  stated  and 
certified  by  the  judge,  under  his  hand  and  the  seal  of  the 
court,  and  the  certificate  must  be  filed  and  recorded  as  other 
'»vills  are  filed  and  recorded,  and  letters  testamentary  or  of 
administration,  with  the  will  annexed,  must  be  issued  there- 
on in  the  same  manner  as  upon  wills  produced  and  duly 
proved.  The  testimony  must  be  reduced  to  writing,  signed, 
certified,  and  filed  as  in  other  cases,  and  shall  have  the  same 
effect  as  evidence  as  provided  in  section  one  thousand  three 
hundred  and  sixteen. 

Hlatoryi  Enacted  March  11,  1872,  substantial  re-enactment 
of  9  39  Probate  Act;  amended  March  24^  1874,  Code  Amdts. 
1873-4,  p.  858;  April   16,    1880,   Code  Amdts.   1880    (C.  C.   P.  pt.). 

p.  78. 

§1341.  COURT  TO  RESTRAIN  INJURIOUS  ACTS 
OF  EXECUTORS  OR  ADMINISTRATORS  DURING 
PROCEEDINGS  TO  PROVE  LOST  WILL.  If  before,  or 
during  the  pendency  of  an  application  to  prove  a  lost  or  dc- 
ftroyed  will,  letters  of  administration  are  granted  on  the 
estate  of  the  testator,  or  letters  testamentary  of  any  previous 
will  of  the  testator  are  granted,  the  court  may  restrain  the 
administrators  or  executors,  so  appointed,  from  any  acts  or 
proceedings  which  would  be  injurious  to  the  legatees  or  de- 
visees claiming  under  the  lost  or  destroyed  will. 

HiMtoiTi.  Enacted  March  11,  1872,  re-enactment  of  S  40  Pro- 
bate Act. 
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ARTICLE  VI. 

PROBATE  OF  NUNCUPATIVE  WILLS. 

§  1344.     Nuncupative  wills,  when  and  how  admitted  to  probate. 
S  1S45.     Additional     requirements     in    probate     of    nuncupative 

wills. 
S  1346.     Contests  and  appointments  to  conform  to  provisions  as 

to  other  wills. 

§  1344.  NUNCUPATIVE  WILLS,  WHEN  AND  HOW 
ADMITTED  TO  PROBATE.  Nuncupative  wills  may  at 
any  time,  within  six  months  after  the  testamentary  words  are 
spoken  by  the  decedent,  be  admitted  to  probate,  on  petition 
and  notice  as  provided  in  article  one,  chapter  two  of  this 
title.  The  petition,  in  addition  to  the  jurisdictional  facts, 
mast  allege  that  the  testamentary  words  or  the  substance 
thereof  were  reduced  to  writing  within  thirty  days  after  they 
were  spoken,  which  writing  must  accompany  the  petition. 

Hlatoryi     Enacted  March  11.  1872. 

§1345.  ADDITIONAL  REQUIREMENTS  IN  PRO- 
BATE OF  NUNCUPATIVE  WILLS.  The  superior 
court  must  not  receive  or  entertain  a  petition  for  the  pro- 
bate of  a  nuncupative  will  until  the  lapse  of  ten  days  from 
the  death  of  the  testator,  nor  must  such  petition  at  any  time 
be  acted  on  until  the  testamentary  words  are,  or  their  sub- 
stance is,  reduced  to  writing  and  filed  with  the  petition,  nor 
until  the  surviving  husband  or  wife  (if  any),  and  all  other 
persons  resident  in  the  state  or  county  interested  in  the 
estate  are  notified  as  hereinbefore  provided. 

Hlntorsri  Enacted  March  11,  1872;  amended  April  16,  1880, 
Code  Amdts.   1880    (C.  C.  P.  pt.),  p.   79. 

§  1346.  CONTESTS  AND  APPOINTMENTS  TO  CON- 
FORM TO  PROVISIONS  AS  TO  OTHER  WILLS.    Con- 
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tests  of  the  probate  of  nuncupative  wills  and  appointments 
of  executors  and  administrators  of  the  estate  devised  thereby 
must  be  had,  conducted,  and  made  as  hereinbefore  provided 
in  cases  of  the  probate  of  written  wills. 

Hlatoryi     Enacted  March  11,  1872. 
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CHAPTER  III. 

OF    EXECUTORS    AND    ADMINISTRATORS,    THEIR 
LETTERS,  BONDS,  REMOVALS,  AND  SUSPEN- 
SIONS. 


.\rticle  I. 

II. 
III. 

IV. 

V. 

VI. 

VIL 

vin. 

IX. 
X. 


Letters  Testamentary  and  of  Administration  With 
the  Will  Annexed,  How  and  to  Whom  Issued, 
§§  1348-1356. 

Fcim  of  Letters,  §§  1360-1362. 

Letters  of  Administration,  to  Whom,  and  the 
Order  in  Which  They  are  Granted,  §§  1365-1370. 

Petition  and  Contest  for  Letters,  and  Action 
Thereon,  §§1371-1380. 

Revocation  of  Letters,  and  Proceedings  Thereon, 
§§1383-1386. 

Oaths  and  Bonds  of  Executors  and  Administra- 
tors, §§  1387-1407. 

Special  .Administrators  and  Their  Powers  and 
Duties,  §§  1411-1417. 

Wills  Found  After  Letters  of  Administration 
Granted,  §§  1423-1429. 

Disqualification  of. Judges  and  Transfers  of  Ad- 
ministrations, §§  1430-1433. 

Removals  and  Suspensions  in  Certain  Cases, 
§§  1436-1440. 


ARTICLE   I. 

LETTERS      TESTAMENTARY      AND      OF      ADMINISTRATION 
WITH  THE  WILL  ANNEXED,  HOW  AND  TO 

WHOM    ISSUED. 

S  1348.     Corporations  as  executors. 
S  1349.     To  whom  letters  on  proved  will   to   issue. 
S  1360.     Who   ane   incompetent   as    executors   or   administrators. 
Letters  with  will  annexed  to  issue,   when. 
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§  1350a.  When  no  executor  Is  named  In  will. 
9  1351.     Interested  parties  may  file  objections. 
9  1352.     Married  woman  may  be  executrix. 
9  1353.     Executor  of  an  executor. 

9  1354.     Letters  of  administration   durante  mlnore  aetate. 
9  1355.     Acts  of  a  portion  of  executors  valid. 

9  135^.     Authority  of  administrators  with  will  annexed.    Letters, 
how  issued. 


§  1348.  CORPORATIONS  AS  EXECUTORS.  Corpora- 
tions authorized  by  their  articles  of  incorporation  to  act  as 
executor,  administrator,  guardian  of  estates,  assignee,  re- 
ceiver, depositary,  or  trustee,  and  having  a  paid-up  capital 
of  not  less  than  two  hundred  and  fifty  thousand  dollars,  of 
which  one  hundred  thousand  dollars  shall  have  been  actually 
paid  in  in  cash,  may  be  appointed  to  act  in  such  capacity  in 
like  manner  as  individuals. 

[Qualification  by  corporation — Extent  of  liability.]     In  all 

cases  in  which  it  is  required  that  an  executor,  administrator, 
guardian,  assignee,  receiver,  depositary,  or  trustee,  shall 
qualify  by  taking  and  subscribing  an  oath,  or  in  which  an  affi- 
davit is  required,  it  shall  be  a  sufficient  qualification  by  such 
corporation,  if  such  oath  shall  be  taken  and  subscribed,  or 
such  affidavit  made,  by  the  president  or  secretary  or  man- 
ager thereof;  and  such  officer  shall  be  liable  for  the  failure  of 
such  corporation  to  perform  any  of  the  duties  required  by 
law  to  be  performed  by  individuals  acting  in  like  capacity 
and  subject  to  like  penalties;  and  such  corporation  shall  be 
liable  for  such  failure  to  the  full  amount  of  its  capital  stock 
and  upon  the  bond  required  upon  its  assuming  the  trusts  pro- 
vided for  herein. 

Hlntoryi  Enacted  March  5,  1887,  Stats,  and  Amdts.  1886-7, 
p.  21. 

§1349.  TO  WHOM  LETTERS  ON  PROVED  WILL 
TO  ISSUE.  If  no  objection  is  made  as  provided  in  section 
thirteen  hundred  and  fifty-one,  the  court  admitting  a  will  t«> 
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probate,  after  the  same  is  proved  and  allowed,  must  issue 
letters  thereon  to  the  persons  named  therein  as  executors 
who  are  competent  to  discharge  the  trust,  unless  they  or 
either  of  them  have  renounced  their  right  to  letters. 

In  the  order,  the  court  must  ascertain  and  determine 
whether  said  estate  is  worth  more  or  less  than  ten  thousand 
dollars,  which  determination  is  conclusive  for  the  purpose  of 
giving  notice  to  creditors,  but  for  no  other  purpose. 

History t  Enacted  March  11,  1872,  founded  on  9  41  Probate 
Act;  amended  by  Code  Commission,  Act  March  8,  1901,  Stats. 
and  Amdts.  1900-1,  p.  203,  act  held  unconstitutional,  see  his- 
tory, Kerr's  Cyc.  C.  C.  9  4;  amended  March  16,  1907,  Stats,  and 
Amdts.  1907.  p.  312,  Kerr's  Stats,  and  Amdts.   1906-7,  p.   492. 


§1350.  WHO  ARE  INCOMPETENT  AS  EXECUTOR 
OR  ADMINISTRATOR.  No  person  is  competent  to  serve 
as  executor  who,  at  the  time  the  will  is  admitted  to  probate, 
is: 

1.  Under  the  age  of  majority; 

2.  Convicted  of  an  infamous  crime; 

3.  Adjudged  by  the  court  incompetent  to  execute  the 
duties  of  the  trust  by  reason  of  drunkenness,  improvidence,  or 
want  of  understanding  or  integrity. 

HIatoiTi  Enacted  March  11,  1872,  founded  on  99  42,  55  Pro- 
bate Act  as  amended  1861  (Stats.  1861,  p.  631);  amended  April 
1,  1878,  Code  Amdts.  1877-8,  p.  Ill;  by  Code  Commission,  Act 
March  8,  1901.  Stats,  and  Amdts.  19O0-1,  p.  203,  act  held  un- 
constitutional, see  history,  Kerr's  Cyc.  C.  C.  M;  amended  March 
16,  1907,  Stats,  and  Amdts.  1907,  p.  313,  Kerr's  Stats,  and 
Amdts.  1906-7,  p.  492. 

§  1350a.  WHEN  NO  EXECUTOR  IS  NAMED  IN 
WILL.  If  no  executor  is  named  in  the  will,  or  if  the  sole 
executor  or  all  the  executors  therein  named  are  dead,  or  in- 
competent, or  renounce,  or  fail  to  apply  for  letters,  or  to  ap- 
pear and  qualify, 
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Letters  of  administration  with  the  will  annexed  must  be  is- 
sued as  designated  and  provided  for  in  granting  of  letters  in 
case  of  intestacy. 

Hlntoryi  Enacted  March  16,  1907,  Stats,  and  Amdts.  1907,  p. 
313.  Kerr's  Stats,  and  Amdts.  1906-7,  p.  493. 

§  1351.  INTERESTED  PARTIES  MAY  FILE  OBJEC- 
TIONS. Any  person  interested  in  the  estate  or  will  may  file 
objections  in  writing  to  granting  letters  testamentary  to  the 
persons  named  as  executors  or  any  of  them,  and  the  ob- 
jections must  be  heard  and  determined  by  the  court;  a  peti- 
tion may,  at  the  same  time,  be  filed  for  letters  of  adminis- 
tration with  the  will  annexed. 

Hiatoryi  Enacted  March  11,  1872,  re-enactment  of  §  43  Pro- 
bate Act  as  amended  1861  (Stats.  1861,  p.  631,  §18):  amended 
by  Code  Commission.  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1.  p.  203,  act  held  unconstitutional,  see  history,  Kerr's 
Cyc.  C.  C.  S  4;  amended  March  16,  1907,  Stats,  and  Amdts.  1907. 
p.   313,  Kerr's   Stats,   and   Amdts.   1906-7,   p.    493. 

§1352.    MARRIED  WOMAN   MAY   BE   EXECUTRIX. 

A  married  woman  may  be  appointed  an  executrix.  The  au- 
thority of  an  executrix,  who  was  unmarried  when  appointed, 
is  not  extinguished  nor  affected  by  her  marriage. 

Hintoryi  Enacted  March  11,  1872,  founded  on  fil  44.  &6  Pro- 
bate Act  as  amended  1861  (Stats.  1861,  p.  631,  8  15),  1866  (Stats. 
1865-6.  p.  765,  5  2),  and  1870  (Stats.  1870,  p.  687,  9  1);  amended 
March    19,    1891,   Stats,   and   Amdts.    1891,   p.    136. 

§  1353.  EXECUTOR  OF  AN  EXECUTOR.  No  executor 
of  an  executor  shall,  as  such,  be  authorized  to  administer  on 
the  estate  of  the  first  testator,  but  on  the  death  of  the  sole 
or  surviving  executor  of  any  last  will,  letters  of  administra- 
tion with  the  will  annexed,  of  the  estate  of  the  first  testator, 
left  unadministered,  must  be  issued. 

Hlntoryi  Enacted  March  11,  1872,  re-enactment  of  §  45  Pro- 
bate Act. 
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§  1354.  LETTERS  OF  ADMINISTRATION  DURANTE. 
MINORS  AETATE.  Where  a  person  absent  from  the 
state,  or  a  minor  is  named  executor — if  there  is  another  exec- 
utor who  accepts  the  trust  and  qualifies — the  latter  may  have 
letters  testamentary  and  administer  the  estate  until  the  re- 
turn of  the  absentee  or  the  majority  of  the  minor,  who  may 
then  be  admitted  as  joint  executor.  If  there  is  no  other  exec- 
utor, letters  of  administration,  with  the  will  annexed  must 
be  granted;  but  the  court  may,  in  its  discretion,  revoke  them 
on  the  return  of  the  absent  executor  or  the  arrival  of  the 
minor  at  the  age  of  majority. 

HlntofTi     Enacted   March    11,   1872,   founded   on    §  46    Probate 
Act. 


§1355.  .ACTS  OP  A  PORTION  OF  EXECUTORS 
VALID.  When  all  the  executors  named  are  not  appointed 
by  the  court,  those  appointed  have  the  same  authority  to 
perform  all  acts  and  discharge  the  trust,  required  by  the 
will,  as  effectually  for  every  purpose  as  if  all  were  appointed 
and  should  act  together;  where  there  are  two  executors  or 
administrators,  the  act  of  one  alone  shall  be  effectual,'  if  the 
other  is  absent  from  the  state,  or  laboring  under  any  legal 
disability  from  serving,  or  if  he  has  given  his  co-executor  or 
co-administrator  authority,  in  writing,  to  act  for  both;  and 
where  there  are  more  than  two  executors  or  administrators, 
the  act  of  a  majority  is  valid. 

Hlatoryi  Enacted  March  11,  1872,  re-enactment  of  M7  Pro- 
bate Act  as  amended  1861,  Stats.  1861,  k>.  631,  9  16. 


§  1356.  AUTHORITY  OF  ADMINISTRATORS  WITH 
WILL  ANNEXED.  LETTERS,  HOW  ISSUED.  Admin- 
istrators with  the  will  annexed  have  the  same  authority  over 
the  estates  which  executors  named  in  the  will  would  have, 
and  their  acts  are  as  effectual  for  all  purposes.    Their  letters 
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must  be  signed  by  the  clerk  of  the  court,  and  bear  the  seal 
thereof. 

Hlatorri  Enacted  March  11,  1872,  founded  on  8S  4*8,  49  Pro- 
bate Act;  amended  by  Code  Commission,  Act  March  '8.  1901, 
Stats,  and  Amdts.  1900-1.  p.  203,  act  held  unconstitutional,  see 
history,   9  5   ante. 
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ARTICLE  II. 

FORM  OF  LETTERS. 

S  1360.     Form  of  letters  testamentary. 

S  1361.     Form    of   letters    of   administration    with    the   will    an- 
nexed. 
S*1362.     Form  of  letters  of  administration. 

§1360,    FORM      OF      LETTERS      TESTAMENTARY. 

Letters  testamentary  must  be  substantially  in  the  following 
form:    State   of   California,   county,  or   city   and   county   of 

.     The  last  will  of  A.  B.,  deceased,  a  copy  of  which  is 

hereto   annexed,   having  been   proved   and   recorded   in   the 

superior  court   of  the   county,   or  city   and   county   of  , 

C.  D..  who  is  named  therein  as  such,  is  hereby  appointed 
executor.     Witness.   G.    H.,   clerk   of   the   superior   court   of 

the  county,  or  city  and  county  of ,  with  the  seal  of  the 

court  affixed  the  day  of ,  A.  D.,  18 — .     (Seal.)     By 

order  of  the  court.     G.  H.,  clerk. 

Illat#ryi  Enacted  March  11,  1872.  re-enactment  of  §  50  Pro- 
bate Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  79. 

§  136L  FORM  OF  LETTERS  OF  ADMINISTRATION, 
WITH  THE  WILL  ANNEXED.  Letters  of  administration, 
with  the  will  annexed,  must  be  substantially  in  the  follow- 
ing form:    State  of  California,  county   [or  city  and  county] 

of .    The  last  will  of  A.  B.,  deceased,  a  copy  of  which  is 

hereto   annexed,    having   been    proved   and   recorded    in    the 

superior   court  of   the   county,   or  city  and  county  of , 

and  there  being  no  executor  named  in  the  will  (or  as  the 
case  may  be),  C.  D.  is  hereby  appointed  administrator  with 
the   will   annexed.     Witness,   G.    H.,   clerk   of   the   superior 
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court  of-  the  county,  or  city  and  county  of  ,  with  the 

seal  of  the  court  affixed,  the  diay  of  ,  A.  D.,  18 — . 

(Seal.)  By  order  of  the  court.     G.  H.,  clerk. 

Hlfltoryi  Enacted  March  II,  1872,  re-enactment  of  9  51  Pro- 
bate Act:  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  79. 

§  1362.    FORM  OF  LETTERS  OF  ADMINISTRATION. 

Letters  of  administration  must  be  signed  by  the  clerk,  under 
the  seal  of  the  court,  and  substantially  in  the  following 
form:    State   of   California,   county,   or   city   and   county   of 

.     C.  D.  is  hereby  appointed  administrator  of  the  estate 

•f  A.  B.,  deceased.     (Seal.)     Witness,   G.   H.,  clerk  of  the 

superior  court   of   the   county,  or  city  and  county   of  y 

with  the   seal  thereof  affixed,  the  day  of ,   A.   D., 

18 — .    By  order  of  the  court.    G.  H.,  clerk. 

Hiiitoryt  Enacted  March  11,  1872,  re-enactment  of  §  71  Pro- 
bate Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  79. 


668 


ch.III,art.III.]    ORDER  PERSONS  ENTITLED.  §  1365 


ARTICLE  III. 

LETTERS  OF  ADMINISTRATION,   TO  WHOM   AND   THE   OR- 
DER  IN  WHICH  THEY   ARE   GRANTED. 

S  1365.     Order   of  persons   entitled   to  administer.     Partner   not 

to  administer. 
§  1366.     Preference   of  persons   equally   entitled. 
§  1367.     In  discretion  of  court  to  appoint  administrator,  when. 
9  1368.     When    minor    or    Incompetent    entitled,    who    appointed 

administrator. 
S  1369.    Who  are  Incompetent  to  act  as  administrators. 
S  1370.     Married  woman  may  be  administratrix. 

§1365.  ORDER  OF  PERSONS  ENTITLED  TO  AD- 
MINISTER. PARTNER  NOT  TO  ADMINISTER.  Ad- 
ministration of  the  estate  of  a  person  dying  intestate  must 
be  granted  to  some  one  or  more  of  the  persons  hereinafter 
mentioned,  the  relatives  of  the  deceased  being  entitled  to 
administer  only  when  they  are  entitled  to  succeed  to  his  per- 
sonal estate  or  some  portion  thereof;  and  they  are,  respective- 
ly, entitled  thereto  in  the  following  order: 

1.  The  surviving  husband  or  wife,  or  some  competent  per- 
son whom  he  or  she  may  request  to  have  appointed. 

2.  The  children. 

3.  The  father  and  mother. 

4.  The  brothers. 

5.  The  sisters. 

6.  The  grandchildren. 

7.  The  next  of  kin  entitled  to  share  in  the  distribution  of 
the  estate. 

8.  The  public  administrator. 

9.  The  creditors. 

10..  Any   person   legally  competent. 

If  the  decedent  was  a  member  of  a  partnership  at  the  time 
of  his  decease,  the  surviving  partner  must  in  no  case  be  ap- 
pointed administrator  of  his  estate.    This  section  shall  apply 
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ro  the  relatives  of  the  previously  deceased  spouse  of  decedent 
when  entitled  to  succeed  to  some  portion  of  the  estate 
under  subdivision  eight  of  section  thirteen  hundred  and 
eighty-six  of  the  Civil  Code. 

HIatoiTi  Enacted  March  11,  1872,  re-enactment  of  S  52  Pro- 
bate Act  as  amended  1855  (Stats.  1855,  p.  133),  1861  (Stats. 
1861,  p.  631).  and  1864  (Stats.  1863-4.  p.  522,  §1);  amended 
March  31,  1876,  Code  Amdta.  1875-6,  p.  102;  April  1.  1878.  Code 
Amdts.  1877-8,  p.  Ill;  amended  March  18,  1907,  Stats,  and 
Amdts.  1907,  p.  566,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  493. 

§  1366.  PREFERENCE  OF  PERSONS  EQUALLY  EN- 
TITLED.  Of  several  persons  claiming  and  equally  entitled 
to  ac^minister,  relatives  of  the  whole  blood  must  be  pre- 
ferred to  those  of  the  half  blood. 

HlMtoryt  Enacted  March  11,  1872,  a  re-enactment  of  §  53 
Probate  Act,  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  203,  act  held  unconstitutional,  see 
history,  Kerr's  Cyc.  C.  C.  S  4;  amended  June  10,  1913«  Stats,  and 
Amdts.   1913,  p.   567.     In  effect  August   10,   1913. 


§1367.  IN  DISCRETION  OF  COURT  TO  APPOINT 
ADMINISTRATOR,  WHEN.  When  there  are  several  per- 
sons equally  entitled  to  the  administration,  the  court  may 
grant  letters  to  one  or  more  of  them;  and  when  a  creditor 
is  claiming  letters  the  court  may,  in  its  discretion,  at  the 
request  of  another  creditor,  grant  letters  to  any  other  person 
legally  competent. 

Hlstor^i  Enacted  March  11.  1872,  re-enactment  of  {  64  Pro- 
bate Act  as  amended  1864  (Stats.  1863-4,  p.  368,  S5);  amended 
by  Code  Commission,  Act  March  8,  1901.  Stats,  and  Amdts. 
1900-1,  p.   204,  act   held  unconstitutional,   see  history,    {  5   ante. 

§  1368.  WHEN  MINOR  OR  INCOMPETENT  EN- 
TITLED,    WHO    APPOINTED    ADMINISTRATOR.    If 

any  person  entitled  to  administration  is  a  minor  or  an  in- 
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competent  person,  letters  must  be  granted  to  his  or  her 
guardian,  or  any  other  person  entitled  to  letters  of  ad- 
ministration, in  the  discretion  of  the  court. 

History  I      Enacted   March    11,    1872,    founded   on    {  57    Probate 
Act  as  amended    1870    (Stats.    1870,  p.    637,   §2);   amended   Feb- 
ruary 27,   1893,  Stats,  and  Amdts.  1893,  p.  52;  by  Code  Commis- 
ston,  Act  March   8,    1901,   Stats,   and  Amdts.    1900-1,   p.    204,   act 
^eld  unconstitutional,  see  history,  §  5  ante. 

§  1369.  WHO  ARE  INCOMPETENT  TO  ACT  AS  AD- 
MINISTRATORS. No  person  is  competent  or  entitled  to 
serve  as  administrator  or  administratrix  who  is: 

1.  Under  the  age  of  majority. 

2.  Not  a  bona  fide  resident  of  the  state. 

3.  Convicted  of  an  infamous  crime. 

4.  Adjudged  by  the  court  incompetent  to  execute  the 
duties  of  the  trust  by  reason  of  drunkenness,  improvidence, 
or  want  of  understanding  or  integrity. 

HIatom  Enacted  March  11,  1872,  re-enactment  of  S  55  Pro- 
bate Act  as  amended  1861  (Stats.  1861,  p.  632);  amended  April 
1,  1878,  Code  Amdts.  1877-8,  p.  112. 

§  1370.  MARRIED  WOMAN  MAY  BE  ADMINISTRA- 
TRIX. A  married  woman  may  be  appointed  administratrix. 
When  an  unmarried  woman  appointed  administratrix  mar- 
ries, her  authority  is  not  thereby  extinguished. 

Htatoryi  Enacted  March  11,  1872,  re-enactment  of  §  56  Pro- 
bate Act  as  amended  1866  (Stats.  1866,  p.  765),  1870  (Stats. 
1870,  p.  636),  and  1872  (Stats.  1871-2,  p.  94);  amended  February 
24.  1891,  Stats,  and  Amdts.  1891,  p.  11,  eliminating  the  prohibi- 
tions against  married  women. 
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ARTICLE  IV. 

PETITION   AND    CONTEST    FOR    LETTERS,    AND   ACTION 

THEREON. 

S  1371.     Applications,  how  made. 

8  1372.     When  granted. 

§  1373.     Clerk   of   court   must   set    day    for   hearing:.      Notice    of 

application. 
§  1374.     Contesting:  application. 
S  1375.     Hearing   of   application. 
S  1376.     Evidence  of  notice. 
§  1377.     Grant   to   any   applicant. 
S  1378.     What  proofs  must  be   made  before   granting  letters  of 

administration. 
§  1379.     Letters  may  be  granted   to  others  than  those  entitled. 
§  1380.     Special   notice  to  heirs.     How  given. 

§1371.  APPLICATIONS.  HOW  MADE.  Petitions  for 
letters  of  administration  must  be  in  writing,  signed  by  the 
applicant  or  his  counsel,  and  filed  with  the  clerk  of  the 
court,  stating  the  facts  essential  to  give  the  court  jurisdiction 
of  the  case,  and  when  known  to  the  applicant,  he  must  state 
the  names,  ages,  and  residences  of  the  heirs  of  the  decedent, 
and  the  value  and  character  of  the  property.  If  the  juris- 
dictional facts  exist,  and  are  proved  at  the  hearing  but  are 
not  fully  set  forth  in  the  petition,  the  decree  or  order  of 
administration  and  subsequent  proceedings  are  not  void  on 
account  of  such  want  of  jurisdictional  averments. 

History:  Enacted  March  11,  1872.  substantial  re-enactment 
of  5  58  Probate  Act  as  amended  1861  (Stats.  1861,  p.  .631,  5  19); 
amended  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  19O0-1,  p.  204,  act  held  unconstitutional,  see  history. 
Kerr's  C.  C.  5  4;  amended  March  16,  1907,  Stats,  and  Amdts. 
1907,  p.   313,   Kerr's  Stats,  and   Amdts.   1906-7,  i).   498. 

§1372.  WHEN  GRANTED.  Letters  of  administration 
may  be  granted  by  the  court  at  any  time  appointed  for  the 
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hearing   of   the   application,   or   at   any   time    to   which   the 
hearing  is  continued  or  postponed. 

Hlstoryi  Enacted  March  11.  1872.  re-enactment  of  S  59  Pro- 
bate Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  79. 


§1373.  CLERK  OF  COURT  MUST  SET  DAY  FOR 
ttEARING.  NOTICE  OF  APPLICATION.  When  a  peti- 
tion  praying  for  letters  of  administration  is  filed,  the  clerk 
of  the  court  must  set  the  petition  for  hearing  by  the  court, 
and  give  notice  thereof  by  causing  notices  to  be  posted  in 
at  least  three  public  places  in  the  county,  one  of  which  must 
be  at  the  place  where  the  court  is  held,  containing  the  name 
of  the  decedent,  the  name  of  the  applicant,  and  the  time  at 
which  the  application  will  be  heard.  Such  notibe  must  be 
given  at  least  ten  days  before  the  hearing. 

HUtoryi  Enacted'  March  11.  1872,  re-enactment  of  S  60  Pro- 
bate Act;  amended  April  16,  1880.  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  80;  March  31,  1891,  Stats,  and  Amdts.  1891.  p.  427. 


§  1374.  CONTESTING  APPLICATION.  Any  person  in- 
terested  may  contest  the  petition,  by  filing  written  opposi- 
tion thereto,  on  the  ground  of  the  incompetency  of  the  ap- 
plicant, or  may  assert  his  own  rights  to  the  administration, 
and  pray  that  letters  be  issued  to  himself.  In  the  latter 
case  the  contestant  must  file  a  petition  and  give  the  notice 
required  for  an  original  petition,  and  the  court  must  hear  the 
two  petitions  together. 

HUitorrt  Enacted  March  11,  1872,  re-enactment  of  §  61  Pro- 
bate Act  as  amended  1861,  Stats.  1861,  p.  631,  9  20,  adding  last 
sentence. 

•    §  1375.    HEARING  OF  APPLICATION.    On  the  hearing, 
it  being  first  proved  that  notice  has  been  given  as  herein 
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required,  the  court  must  hear  the  allegations  and  proofs  of 
the  parties,  and  order  the  issuing  of  letters  of  administra- 
tion to  the  party  best  entitled  thereto. 

HUitoiTi  Enacted  March  11,  1872«  re-enactment  of  S  62  Pro- 
bate Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  204,  act  held  unconstitutional,  see 
history,   8  5  ante. 

§  1376.  EVIDENCE  OF  NOTICE.  An  entry  in  the  min- 
utes  of  the  court,  that  the  required  proof  was  made  and 
notice  given,  shall  be  conclusive  evidence  of  the  fact  of  such 
notice. 

Hlatoryi  Enacted  March  11,  1872,  substantial  re-enactment 
of  8  63  Probate  Act. 

§  1377.  GRANT  TO  ANY  APPLICANT.  Letters  of  ad- 
ministration must  be  granted  to  any  applicant,  though  it  ap- 
pears that  there  are  other  persons  having  better  rights  to 
the  administration,  when  such  persons  fail  to  appear  and 
claim  the  issuing  of  letters  to  themselves. 

History  I  Enacted  March  11«  1872,  re-enactment  of  8  64  Pro- 
bate Act. 

§1378.  WHAT  PROOFS  MUST  BE  MADE  BEFORE 
GRANTING  LETTERS  OF  ADMINISTRATION.  Before 
letters  of  administration  are  granted  on  the  estate  of  any 
person  who  is  represented  to  have  died  intestate,  the  fact 
of  his  dying  intestate  must  be  proved  by  the  testimony  of 
the  applicant  or  others;  and  the  court  may  also  examine 
any  other  person  concerning  the  time,  place,  and  manner 
of  his  death,  the  place  of  his  residence  at  the  time,  the  value 
and  character  of  his  property,  and  whether  or  not  the 
decedent  left  any  will,  and  may  compel  any  person  to  attend 
as  a  witness  for  that  purpose. 

Hlstoryi  Enacted  March  11,  1872,  substantial  re-enactment 
of  8  66  Probate  Act  as  amended  1861,  Stats.  1861,  p.  6S1,  S  21. 
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§  1379.  LETTERS  MAY  BE  ORANTEI)  TO  OTHERS 
THAN  THOSE  ENTITLED.  Administration  may  be 
granted  to  one  or  more  competent  persons,  although  not 
otherwise  entitled  to  the  same,  at  the  written  request  of 
the  person  entitled,  filed  in  the  court.  When  the  person 
entitled  is  a  non-resident  of  the  state,  affidavits  taken  ex  parte 
before  any  officer  authorized  by  the  laws  of  this  state  to 
take  acknowledgments  and  administer  oaths  out  of  this  state, 
may  be  received  as  prima  facie  evidence  of  the  identity  of 
the  i>arty,  if  free  from  suspicion,  and  the  fact  is  established 
to  the  satisfaction  of  the  court. 

Hlatoryi  Enacted  March  11»  1S72,  substantial  re-enactment 
of  S  &6  Probate  Act  as  amended  1S61  (Stats.  1861,  p.  631,  9  22); 
amended  April  1,  1878,  Code  Amdts.  1877-8.  p.  112;  April  16,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt>,  p.  113;  repealed  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  204, 
act  held  unconstitutional,  see  history,   S  5  ante. 

§1380.  SPECIAL  NOTICES  TO  HEIRS,  REQUESTS 
FOR.  HOW  GIVEN.  At  any  time  after  the  issuance  of 
letters  testamentary  or  of  administration  upon  the  estate 
of  any  decedent,  any  person  interested  in  said  estate,  whether 
as  heir,  devisee,  or  legatee,  or  the  attorney  for  such  heir, 
devisee,  or  legatee,  may  serve  upon  the  executor  or  admin- 
istrator (or  upon  the  attorney  for  the  executor  or  admin- 
istrator) and  file  with  the  clerk  of  the  court  wherein  ad- 
ministration of  such  estate  is  pending,  a  written  request,  stat- 
ing that  he  desires  special  notice  of  any  or  all  of  the  follow- 
ing mentioned  matters,  steps  or  proceedings  in  the  admin- 
istration of  said  estate,  to-wit: 

(1)  Filing  of  petitions  for  sales,  leases  or  mortgages  of 
any  property  of  the  estate. 

(2)  Filing  of  accounts. 

(3)  Filing  of  petitions  for  distribution. 

(4)  Filing  of  petitions  for  partition  of  any  property  of  the 
estate. 
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Such  request  shall  state  the  post  office  address  of  such 
heir,  devisee,  or  legatee,  or  his  attorney,  and  thereafter  a 
brief  notice  of  the  filing  of  any  of  such  petitions  or  ac- 
counts, except  petitions  for  sale  of  perishable  property  or 
other  personal  property,  which  will  incur  expense  or  loss 
by  keeping,  shall  be  addressed  to  such  heir,  devisee,  or  leg- 
atee, or  his  attorney,  at  his  stated  post  office  address,  and 
deposited  in  the  United  States  post  ofHce  with  the  postage 
thereon  prepaid,  within  two  days  after  the  filing  of  such 
petition  or  account;  or  personal  service  of  such  notices 
may  be  made  on  such  heir,  devisee,  or  legatee,  or  his  attor- 
ney, within  said  two  days  and  such  personal  service  shall 
be  equivalent  to  such  deposit  in  the  post  office,  and  proof 
of  mailing  or  of  personal  service  must  be  filed  with  the 
clerk  before  the  hearing  of  such  petition  or  account.  If 
upon  the  hearing  it  shall  appear  to  the  satisfaction  of  the 
court  that  the  said  notice  has  been  regularly  given,  the  court 
shall  so  find  in  its  order  or  judgment  and  such  judgment 
shall  be  final  and  conclusive  upon  all  persons. 

Hlatoryt  Enacted  April  17,  1909,  Stats,  and  Amdts.  1909, 
p.  985. 
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ARTICLE  V. 

REVOCATION  OF  LETTERS  AND  PROCEEDINGS  THEREFOR. 

§  1383.     Revocation   of   letters   of   administration. 
S  1384.     When  petition  filed,  citation  to  Issue. 
§  1385.     Hearing  of  petition  for  revocation. 

§  1386.     Prior  rights  of  relatives  entitles  them  to  revoke  prior 
'   letters. 

§  1383.  REVOCATION  OF  LETTERS  OF  ADMINIS- 
TRATION. When  letters  of  administration  have  been 
granted  to  any  other  person  than  the  surviving  husband 
or  wife,  child,  father,  mother,  brother,  or  sister  of  the  in- 
testate, any  one  of  them  who  is  com,petent,  or  any  competent 
person  at  the  written  request  of  any  one  of  them,  may  obtain 
the  revocation  of  the  letters,  and  be  entitled  to  the  admin- 
istration, by  presenting  to  the  court  a  petition  praying  the 
revocation,  and  that  letters  of  administration  may  be  issued 
to  him. 

Htatom  Enacted  March  11,  1872,  substantial  re-enactment 
of  §  67  Probate  Act  as  amended  1870  (Stats.  1869-70.  p.  400,  {  D; 
amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  80; 
by  Code  Commission,  Act  March  8«  1901«  Stats,  and  Amdts. 
1900-1,  p.    204,  act  held   unconstitutional,   see  history,   S  5  ante. 

§1384.  WHEN  PETITION  FILED,  CITATION  TO 
ISSUE.  When  such  petition  is  filed,  the  clerk  must,  in  ad- 
dition to  the  notice  provided  in  section  thirteen  hundred  and 
seventy-three,  issue  a  citation  to  the  administrator  to  appear 
and  answer  the  same  at  the  time  appointed  for  the  hearing. 

HIstoryt  Enacted  March  11,  1872,  substantial  re-enactment 
of  §  68  Probate  Act  as  amended  1861  (Stats.  1861,  p.  633,  {  23); 
March  24,  1874,  Code  Amdts.   1873-4,  p.  359. 
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§1385.  HEARING  OF  PETITION  FOR  REVOCA- 
TION. At  the  time  appointed,  the  citation  having  been 
duly  served  and  returned,  the  court  must  proceed  to  hear 
the  allegations  and  proofs  of  the  parties;  and  if  the  right 
of  the  applicant  is  established,  and  he  is  competent,  tetters 
of  administration  must  be  granted  to  him,  and  the  letters 
of  the  former  administrator  revoked. 

Hlatory-t  Enacted  March  11,  1S72,  substantial  re-enactment 
of  §  69  Probate  Act. 

§  1386.  PRIOR  RIGHTS  OF  RELATIVES  ENTITLES 
THEM  TO  REVOKE  PRIOR  LETTERS.  The  surviving 
husband  or  wife,  when  letters  of  administration  have  been 
granted  to  a  child,  father,  brother,  or  sister  of  the  in- 
testate; or  any  of  such  relatives,  when  letters  have  been 
granted  to  any  other  of  them,  may  assert  his  prior  right,  and 
obtain  letters  of  administration,  and  have  the  letters  before 
granted  revoked  in  the  manner  prescribed  in  the  three  pre- 
ceding sections* 

Himtoryi  Enacted  March  11,  1872,  re-enactment  of  |  70  Pro- 
bate Act  as  amended  1870,  Stats.  1869-70.  p.  400,  8  2. 
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ARTICLE  VI. 

OATHS  AND  BONDS  OF  EXECUTORS  AND  ADMINISTRATORS. 

S  1387.  Administrator  or  executor  to  take  oath.  Letters  and 
bond  to  be  recorded. 

S  1388.     Bond  of  administrators*  form  and  requirements  of. 

9  1389.     Additional   bo/ids,   when    required. 

§  1390.     Conditions  of  bonds. 

9  1391.     Separate  bonds^  where  more  than  one  administrator. 

§  1392.     Several  recoveries  may  be  had  on  same  bond. 

9  1393.  Bonds,  and  Justification  of  sureties  on.  Must  be  ap- 
proved. 

9  1394.  Citation  and  requirements  of  judgre  on  deficient  bond. 
Additional  security. 

9  1396.    Right  ceases,  when   sufiicient   security   not  griven. 

9  1396.     When  bond  may  be  dispensed  with. 

9  1397.  Petition  showing  failing  sureties  and  asking  for  fur- 
ther bonds. 

9  1398.  Citation  to  executor,  etc.,  to  show  cause  against  such 
application. 

9  1399.     Further  security  may  be  ordered. 

9  1400.     Neglecting  to  obey  order. 

9  1401.     Suspending  powers  of  executor^   etc. 

9  1402.  Further  security  ordered  without  application  of  party 
in  interest. 

9  1403.     Release  of  sureties. 

9  1404.     New  sureties. 

9  1406.     Neglect  to  give  new  sureties  forfeits  letters. 

9  1406.     Application  to  be  determined  any  time. 

9  1407.     Liability  on  bond. 


§  1387.  ADMINISTRATOR  OR  EXECUTOR  TO  TAKE 
OATH.  LETTERS  AND  BOND  TO  BE  RECORDED. 

Before  letters  testamentary  or  of  administration  are  issued 
to  the  executor  or  administrator,  he  must  take  and  sub- 
scribe an  oath  before  some  officer  authorized  to  administer 
oaths,  that  he  will  perform,  according  to  law,  the  duties  of 
executor  or  administrator,  which  oath  must  be  attached  to 
the  letters.     All  letters  testamentary  and  of  administration 
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issued  to,  and  all  bonds  executed  by  executors  or  admin- 
istrators, with  the  affidavits  and  certificates  thereon,  must  be 
forthwith  recorded  by  the  clerk  of  the  court  having^  juris- 
diction of  the  estates,  in  books  to  be  kept  by  him  in  his  office 
for  that  purpose. 

History  I  Enacted  March  11,  1872,  substantial  re>enactment 
of  §  72  Probate  Act  as  amended  1861  (Stats.  1861,  p.  633)  and 
1863.   Stats.  1863,  p.   23.    !  1. 

§1388.  BOND  OF  ADMINISTRATORS,  FORM  ANB 
REQUIREMENTS  OF.  Every  person  to  whom  letters  tes- 
tamentary or  of  administration  are  directed  to  Issue,  must, 
before  receiving  them,  execute  a  bond  to  the  state  of  Cali- 
fornia, with  two  or  more  sufficient  sureties,  to  be  approved 
by  the  superior  court,  or  a  judge  thereof.  In  form,  the  bond 
must  be  joint  and  several,  and  the  penalty  must  not  be  less 
than  twice  the  value  of  the  personal  property,  and  twice  the 
probable  value  of  the  annual  rents,  profits,  and  issues  of  real 
property  belonging  to  the  estate,  which  values  must  be  ascer- 
tained by  the  superior  court,  or  a  judge  thereof,  by  examin- 
ing on  oath  the  party  applying,  and  any  other  persons. 

TUmtovyt     Enacted   March    11.   1872,   founded   on   8  73   Probate 

Act  as  amended  1864  (Stats.  18&3-4,  p.  368,  S6);  amended  April 
16.  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  80. 

§1389.    ADDITIONAL  BONDS,  WHEN    REQUIRED. 

The  superior  court,  or  a  judge  thereof,  must  require  an  ad- 
ditional bond  whenever  the  sale  of  any  real  estate  belonging 
to  an  estate  is  ordered;  but  no  such  additional  bond  must  be 
required  when  it  satisfactorily  appears  to  the  court  that  the 
penalty  of  the  bond  given  before  receiving  letters,  or  of  any 
bond  given  in  place  thereof,  is  equal  to  twice  the  value  of 
the  personal  property  remaining  in  or  that  will  come  into 
the  possession  of  the  executor  or  administrator,  including 
the  annual  rents,  profits,  and  issues  of  real  estate,  and  tw^ice 
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the  probable  amount  to  be  realized  on  the  sale  of  the  real 
estate  ordered  to  be  sold. 

HIatoiTi  Enacted  March  11,  1872,  founded  on  8  73  Probate 
Act  as  amended  1864  (Stats.  1863-4,  p.  368,  8  6)  amended  April 
16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  80. 

§  1390.  CONDITIONS  OF  BONDS.  The  bond  must  be 
conditioned  that  the  executor  or  administrator  shall  faith- 
fully execute  the  duties  of  the  trust  according  to  law. 

Hlstoryi  Enacted  March  11,  1872,  founded  on  8  73'  Probate 
Act  as  amended  1^64,  Stats.  1863-4,  p.  368.  8  6. 

§1391.  SEPARATE  BONDS,  WHERE  MORE  THAN 
ONE  ADMINISTRATOR.  When  two  or  more  persons  are 
appointed  executors  or  administrators,  the  superior  court, 
or  a  judge  thereof,  must  require  and  take  a  separate  bond 
from  each  of  them. 

Hlatoryi  Enacted  March  11,  1872,  re-enactment  of  8  74  Pro- 
bate Act:  amended  April  16,  1880.  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  80. 

§1392.  SEVERAL  RECOVERIES  MAY  BE  HAD  ON 
SAME  BOND.  The  bond  shall  not  be  void  upon  the  first 
recovery,  but  may  be  sued  and  recovered  upon  from  time 
to  time,  by  any  person  aggrieved,  in  his  own  name,  until  the 
whole  penalty  is  exhausted. 

HlMtoryi  Enacted  March  11,  1872,  re-enactment  of  8  75  Pro- 
bate Act. 


§  1393.  BONDS,  AND  JUSTIFICATION  OF  SURETIES 
ON.  MUST  BE  APPROVED.  In  all  cases  where  bonds 
or  undertakings  are  required  to  be  given,  under  this  title, 
the  sureties  must  justify  thereon  in  the  same  manner  and  in 
like  amounts  as  required  by  section  ten  hundred  and  fifty- 
seven  of  this  code,  and  the  certificate  thereof  must  be  at- 
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tached  to  and  filed  and  recorded  with  the  bond  or  under- 
taking. All  such  bonds  and  undertakings  must  be  approved 
by  a  judge  of  the  superior  court  before  being  filed  or 
recorded. 

History  I  Enacted  March  11,  1872,  founded  on  §  76  Probate 
Act  as  amended  1855  (Stats.  1855.  p.  300,  §  3),  1861  (Stata.  Iii61, 
p.  633),  1862  (Stats.  1862,  p.  424),  and  1864  (Stats.  1863-4,  p. 
371,  8  7):  Amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  81. 

§  I394r  CITATION  AKD  REQUIREMENTS  OFJUDGE 
ON    DEFICIENT    BOND.    ADDITIONAL     SECURITY. 

Before  the  judge  approves  any  bond  required  under  this 
title,  and  after  its  approval,  he  may,  of  his  own  motion,  or 
upon  the  motion  of  any  person  interested  in  the  estate,  sup- 
ported by  affidavit  that  the  sureties,  or  some  one  or  more  of 
them,  are  not  worth  as  much  as  they  have  justified  to,  order  a 
citation  to  issue  requiring  such  sureties  to  appear  before  him 
at  a  designated  time  and  place,  to  be  examined  touching 
their  property  and  its  value;  and  the  judge  must,  at  the 
same  time,  cause  a  notice  to  be  issued  to  the  executor  or 
administrator  requiring  his  appearance  on  the  return  of  the 
citation;  and  on  its  return  he  may  examine  the  sureties  and 
such  witnesses  as  may  be  produced,  touching  the  property 
of  the  sureties  and  its  value;  and  if,  upon  such  examination, 
he  is  satisfied  that  the  bond  is  insufficient,  he  must  require 
sufficient  additional  security. 

History <  Enacted  March  11,  1872,  founded  on  {  76  Probate 
Act  aa  amended  1855  (Stats.  1855,  p.  300,  8  3).  1861  (Stats.  1861. 
p.  633),  1862  (Stats.  1862,  p.  424),  and  1864  (Stats.  1863-4.  p.  371. 
S7);  amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  359;  April 
16,  1880,  Code  Amdts.  1880   (C.  C.  P.  pt.),  p.  81. 

*  §  1395.  RIGHT  CEASES,  WHEN  SUFFICIENT  SE- 
CURITY  NOT  GIVEN.  If  sufficient  security  is  not  given 
within  the  time  fixed  by  the  judge's  order,  the  right  of 
such   executor  or  administrator  to  the  administration  shall 
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cease,  and  the  person  next  entitled  to  the  administration  on 
the  estate,  who  will  execute  a  sufficient  bond,  must  be  ap- 
pointed to  the  administration. 

Hlatoryi  Enacted  March  11,  1872,  founded  on  §76  Probate 
Act  as  amended  1855  (Stats.  1855,  p.  300,  |  3),  1861  (Stats.  1861, 
p.  633),  1862  (Stats.  1862,  p.  424),  and  1864,  Stats.  1863-4.  p.  371. 
5  7. 

§  1396.    WHEN  BOND  MAY  BE  DISPENSED  WITH. 

When  it  is  expressly  provided  in  the  will  that  no  bond  shall 
be  required  of  the  executor,  letters  testamentary  may  issue, 
and  sales  of  real  estate  be  made  and  confirmed  without  any 
bond,  unless  the  court,  for  good  cause,  require  one*  to  be 
executed;  but  the  executor  may  at  any  time  afterward  (if 
it  appear  from  any  cause  necessary  or  proper)  be  required  to 
file  a  bond,  as  in  other  cases. 

Hlstory-i  Enacted  March  11,  1872,  re-enactment  of  §  77  Pro- 
bate Act  as  amended  1864  (Stats.  1863-4,  p.  369);  amended 
March  24.  1874.  Code  Amdts.   1873-4,  p.  360. 

§  1397.  PETITION  SHOWING  FAILING  SURETIES 
AND  ASKING  FOR  FURTHER  BONDS.  Any  person 
interested  in  an  estate  may,  by  verified  petition,  represent 
to  the  superior  court,  or  a  judge  thereof,  that  the  sureties 
of  the  executor  or  administrator  thereof  have  become,  or  are 
becoming,  insolvent,  or  that  they  have  removed,  or  are 
about  to  remove,  from  the  state,  or  that  from  any  other  cause 
the  bond  is  insufficient,  and  ask  that  further  security  be 
required. 

Hlatoryi  Snacted  March  11,  1872,  substantial  re-enactment 
of  S  78  Probate  Act;  amended  April  16,  1880.  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  81. 

§  1398.  CITATION  TO  EXECUTOR,  ETC.,  TO  SHOW 
CAUSE  AGAINST  SUCH  APPLICATION.  If  the  court, 
or  a  judge  thereof,  is  satisfied  that  the  matter  requires  in- 
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vestigation,  a  citation  must  be  issued  to  the  executor  or  ad- 
ministrator requiring  him  to  appear,  ^i  a  time  and  place 
to  be  therein  specified,  to  show  cause  why  he  should  not 
give  further  security.  The  citation  must  be  served  per- 
sonally on  the  executor  or  administrator,  at  least  five  days 
before  the  return  day.  If  he  has  absconded,  or  cannot  be 
found,  it  may  be  served  by  leaving  a  copy  of  it  at  his  place 
of  residence,  or  by  such  publication  as  the  court,  or  a  judge 
thereof  may  order. 

HIMoryt  Enacted  March  11,  1872,  re-enactment  of  9  79  Pro- 
bate  Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C,  C.  P. 
pt.),  p.   81. 

§1399.    FURTHER  SECURITY  MAY  BE  ORDERED. 

On  the  return  of  the  citation,  or  at  such  other  time  as  the 
judg,e  may  appoint,  he  must  proceed  to  hear  the  proofs  and 
allegations  of  the  parties.  If  it  satisfactorily  appears  that 
the  security  is,  from  any  cause,  insufficient,  he  may  make 
an  order  requiring  the  executor  or  administrator  to  give 
further  security,  or  to  file  a  new  bond  in  the  usual  form, 
within  a  reasonable  time,  not  less  than  five  days. 

Hlstorj't  Enacted  March  11,  1872,  re-enactment  of  S  SO  Pro- 
bate Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  205.  act  held  unconstitutional,  see 
history,  S  5  ante. 

§14C0.  NEGLECTING  TO  OBEY  ORDER.  If  the 
executor  or  administrator  neglects  to  comply  with  the  order 
within  the  time  prescribed,  the  judge  must,  by  order,  revoke 
his  letters,  and  his  authority  must  thereupon  cease. 

Hlateryi  Enacted  March  11,  1872,  re-enactment  of  |  81  Pro- 
bate Act. 

§1401.  SUSPENDING  POWERS  OF  EXECUTOR, 
ETC.  When  a  petition  is  presented  praying  that  an  executor 
or   administrator   be   required   to    give   further   security,   or 
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to  give  bond,  where,  by  the  terms  of  the  will  no  bond  was 
originally  required,  and  it  is  alleged,  on  oath  that  the 
executor  or  administrator  is  wasting  the  property  of  the 
estate,  the  judge  may,  by  order,  suspend  his  powers  unlii 
the  matter  can  be  heard  and  determined. 

Htetoryi     Enaeted  March  11,  1872,  re-enactment  of  8  82  Pro- 
bate Act. 


§  1402.  FURTHER  SECURITY  ORDERED  WITHOUT 
APPLICATION  OF  PARTY  IN  INTEREST.  When  it 
comes  to  his  knowledge  that  the  bond  of  any  executor  or 
administrator  is  from  any  cause  insufficient,  the  judge,  with- 
out any  application,  must  cause  him  to  be  cited  to  appear 
and  show  cause  why  he  should  not  give  further  security, 
and  must  proceed  thereon  as  upon  the  application  of  any 
person  interested. 

History t  Enacted  March  11.  1872,  re-enactment  of  8  83  Pro- 
bate Act;  amended  April  16,  1880.  Code  Amdts.  1880  (C.  C.  P. 
pt.).  p.  81. 

§1403.  RELEASE  OF  SURETIES.  When  a  surety  of 
any  executor  or  administrator  desires  to  be  released  from 
responsibility  on  account  of  future  acts,  he  may  make  ap- 
plication to  the  superior  court,  or  a  judge  thereof,  for  relief. 
The  court  or  judge  must  cause  a  citation  to  the  executor 
or  administrator  to  be  issued,  and  served  personally,  re- 
quiring him  to  appear  at  a  time  "and  place,  to  be  therein 
specified,  and  to  give  other  security.  If  he  has  absconded, 
left,  or  removed  from  the  state,  or  if  he  cannot  be  found, 
after  due  diligence  and  inquiry,  service  may  be  made  as 
provided  in  section  one  thousand  three  hundred  and  ninety- 
eight. 

Hlatoi^t  Enacted  March  11,  1872,  substantial  re-enactmcht 
of  9  84  Probate  Act  as  amended  1861  (Stats.  1861,  p.  634,  S  26); 
amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  82. 
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§  1404.  NEW  SURETIES.  If  new  sureties  be  given  to 
the  satisfaction  of  the  judge,  he  may  thereupon  make  an 
order  that  the  sureties  who  applied  for  relief  shall  not  be 
liable  on  their  bond  for  any  subsequent  act,  default,  or  mis- 
conduct of  the  executor  or  administrator. 

Htetoryi  Enacted  March  11.  1872,  re-enactment  of  S  85  Pro- 
bate Act;  amended  by  Code  Commission,  Act  March  8.  1901, 
Stats,  and  Amdts.  1900-1.  p.  205.  act  held  unconstitutional,  a^v 
history,  9  5  ante. 

§  1405.  NEGLECT  TO  GIVE  NEW  SURETIES  FOR- 
FEITS LETTERS.  If  the  executor  or  administrator  neg- 
lects or  refuses  to  give  new  sureties,  to  the  satisfaction  of 
the  judge,  on  the  return  of  the  citation,  or  within  such  rea- 
sonable time  as  the  judge  shall  allow,  unless  the  surety  mak- 
ing the  application  shall  consent  to  a  longer  extension  of 
time,  the  court  or  judge  must,  by  order,  revoke  his  letters. 

Htotoryi  Enacted  March  11,  1872,  re-enactment  of  9  86  Pro- 
bate Act  as  amended  1861  (Stats.  1861,  p.  634.  9  27);  amended 
by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.   205,  act  held  unconstitutional,   see  history,    |  5   ante. 

§1406.*  APPLICATION  TO  BE  DETERMINED  ANY 
TIME.  The  applications  authorized  by  the  nine  preceding: 
sections  of  this  chapter  may  be  heard  and  determined  at 
any  time.  All  orders  made  therein  must  be  entered  upon 
the  minutes  of  the  court. 

History  I  Enacted  March  11,  1872,  re-enactment  of  |  87  Pro- 
bate Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  82;  repealed  by  Code  Commission,  Act  March  8,  1901. 
Stats,  and  Amdts.  1900-1,  p.  205.  act  held  unconstitutional,  see 
history,   S  5  ante.    ' 

§  1407.  LIABILITY  ON  BOND.  The  liability  of  prin- 
cipal and  sureties  upon  the  bond  of  any  executor,  admin- 
istrator, or  guardian,  is  in  all  cases  to  pay  in  the  kind  of 
money  or  currency  in  which  the  principal  is  legally  liable. 

HIateiTt     Enacted  March  24,  1874,  Code  Amdts.  1878-4.  p.  S61. 
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ARTICLE  VII. 

SPECIAL  ADMINISTRATORS  AND  THEIR   POWERS  AND 

DUTIES. 

§  1411.  Special   administrator,  when   appointed. 

§  1412.  Special  letters  may  issue  at  any  time. 

S  1413.  Preference  siven  to  persons  entitled  to  letters. 

9  1414.  Special  administrator  to  give  bond  and  take  oath. 

S  1415.  Duties  of  special  administrator. 

S  1416.  When    letters    testamentary    or    of    administration    are 

granted,  special  administrator's  powers  cease. 

9  1417.  Special  administrator  to  render  account. 


§1411.  SPECIAL  ADMINISTRATOR,  WHEN  AP- 
POINTED. When  there  is  delay  in  granting  letters  testa- 
mentary or  of  administration  from  any  cause,  or  when  such 
letters  are  granted  irregularly,  or  no  sufficient  bond  is  filed 
as  required,  or  when  no  application  is  made  for  such  let- 
ters, or  when  an  executor  or  administrator  dies,  or  is  sus- 
pended, or  removed,  the  superior  court,  or  a  judge  thereof, 
must  appoint  a  special  administrator  to  collect  and  take 
charge  of  the  estate  of  decedent  in  whatever  county  or 
counties  the  same  may  be  found,  and  to  exercise  such  other 
powers  as  may  be  necessary  for  the  preservation  of  the 
estate;  or  he  may  direct  the  public  administrator  of  his 
county  to  take  charge  of  the  estate. 

History:  Enacted  March  11,  1872,  founded  on  99  88,  95,  282 
Probate  Act  as  amended  May  20,  1861,  Stats.  1861,  p.  662; 
amended  April  16,  1880,  Code  Amdts.  1880  (C.  G.  P.  pt.),  p.  82. 

§1412.  SPECIAL  LETTERS  MAY  ISSUE  AT  ANY 
TIME.  The  appointment  may  be  made  at  any  time,  and 
without  notice,  and  must  be  made  by  entry  upon  the  minutes 
of  the  court,  specifying  the  powers  to  be  exercised  by  the 
administrator.     Upon   such   order  being  entered,  and  after 
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the  person  appointed  has  given  bond,  the  clerk  must  issue 
letters  of  administration  to  such  person  in  conformity  with 
the  order. 

Hljitoryt  Enacted  March  11,  1872,  re-enactment  of  $  89  Pro- 
bate Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  82;  by  Code  Commission,  Act  Marcli  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  205,  act  held  unconstitutional,  see  history.  |  S 
ante. 

§1413.  PREFERENCE  GIVEN  TO  PERSONS  KN. 
TITLED  TO  LETTERS.  Tn  making  the  appointment  of 
a  special  administrator,  the  court  or  judge  must  give  prefer- 
ence to  the  person  entitled  to  letters  testamentary  or  of 
administration,  but  no  appeal  must  be  allowed  from  the  ap- 
pointment. 

Historyi  Enacted  March  11,  1872,  re-enactment  of  §  90  Pro- 
bate Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  82. 

§  1414.  SPECIAL  ADMINISTRATOR  TO  GIVE  BOND 
AND  TAKE  OATH.  Before  any  letters  issue  to  any  special 
administrator,  he  must  give  bond  in  such  sum  as  the  court 
or  judge  may  direct,  with  sureties  to  the  satisfaction  of  the 
court  or  judge  conditioned  for  the  faithful  performance  of 
his  duties;  and  he  must  take  the  usual  oath,  and  have  the 
same  indorsed  on  his  letters. 

Hliitorri  Enacted  March  11,  1872,  re-enactment  of  §  91  Pro- 
bate Act,  addinK  last  clause;  amended  April  16,  1880<  Code 
Amdts.   1880    (C.  C.  P.   pt.),  p.   82. 

§1415.    DUTIES     OF     SPECIAL    ADMINISTRATOR. 

The  special  administrator  must  collect  and  preserve  for  the 
executor  or  administrator,  all  the  goods,  chattels,  debts,  and 
effects  of  the  decedent,  all  incomes,  rents,  issues,  and 
profits,  claims,  and  demands  of  the  estate;  must  take  the 
charge   and  management   of.   and   enter  upon,  and  preserve 
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from  damage,  waste,  and  injury,  the  real  estate,  and  for 
any  such  and  all  necessary  purposes  may  commence  and 
maintain  or  defend  suits  and  other  legal  proceedings  as 
an  administrator;  he  may  sell  such  perishable  property  as 
the  court  may  order  to  be  sold,  and  exercise  such  other 
powers  as  are  conferred  upon  him  by  his  appointment,  but 
in  no  case  is  he  liable  to  an  action  by  any  creditor  on  a 
claim  against  the  decedent. 

Hlstoryi  Enacted  March  11,  1872.  re-enactment  of  S  92  Pro- 
bate Act  as  amended  May  20,  1861,  Stats.  1861,  p.  634,  8  28; 
amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  83; 
by  Code  Commission,  Act  March  8«  1900.  Stats,  and  Amdts. 
1900-1,  p.   205,  act  Keld   unconstitutional,  see   history,    5  5   ante. 


§1416.  WHEN  LETTERS  TESTAMENTARY  OR  OF 
ADMINISTRATION  ARE  GRANTED,  SPECIAL  AD- 
MINISTRATOR'S POWERS  CEASE.  When  letters  testa- 
mentary or  of  administration  on  the  estate  of  the  decedent 
have  been  granted,  the  powers  of  the  special  administrator 
cease,  and  he  must  forthwith  deliver  to  the  executor  or  ad- 
ministrator all  the  property  and  effects  of  the  decedent  in 
his  hands;  and  the  executor  or  administrator  may  prosecute 
to  final  judgment  any  suit  commenced  by  the  special  ad- 
ministrator. 

Hlntoryt  Enacted  March  11,  1872,  re-enactment  of  8  93  Pro- 
bate Act. 

§1417.  SPECIAL  ADMINISTRATOR  TO  RENDER 
ACCOUNT.  The  special  administrator  must  render  an  ac- 
count, on  oath,  of  his  proceedings  in  a  like  manner  as  other 
administrators  are' required  to  do.  He  is  entitled  to  a  reason- 
able compensation  for  his  services,  to  be  fixed  by  the  court 
at  the  time  of  the  settlement  of  his  final  account. 

HiMtoryt  Enacted  March  11,  1872,  re-enactment  of  §  94  Pro- 
bate   Act;    amended    by   Code    Commission,    Act    March    8,    1901. 

**  689 


§  1417  CODE  OF  CIVIL  PROCEDURE.    [Pt.III,Tit.XI. 

Stats,  and  Amdts.  1900-1,  p.  206,  act  held  unconstitutional,  see 
history,  Kerr's  Cyc.  C.  C.  9  4;  amended  March  16,  1907,  Stats, 
and  Amdts.  1907,  p.  323.  Kerr's  Stats,  and  Amdts.  1906-7,  p.  494. 
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ARTICLE  VIII. 

WILLS     FOUND     AFTER     LETTERS     OF     ADMINISTRATION 
GRANTED,  AND  MISCELLANEOUS  PROVISIONS. 

S  1423.  On  proof  of  will,  after  grant  of  letters  of  administra- 
tion, letters  revoked. 

S  1424.     Power  of  executor  in  such  a  case. 

§  1425.  Remaining  administrator  or  executor  to  continue  when 
his  colleagues  are  disQualifled. 

S  1426.     Who  to  act  when  all  acting  are  incompetent. 

S  1427.  Executor  or  administrator  may  resign,  when.  Court 
to  appoint  successor.     Liability  of  outgoer. 

9  1428.  All  acts  of  executor,  etc.,  valid  until  his  power  Is  re- 
voked. 

S  1429.     Transcript  of  court  minutes   to  be  evidence. 

§1423.  ON  PROOF  OF  WILL,  AFTER  GRANT  OF 
LETTERS  OF  ADMINISTRATION,  LETTERS  RE- 
VOKED. Upon  the  admission  to  probate  of  a  will  after 
a  grant  of  letters  of  administration  on  the  ground  of  in- 
testacy, or  upon  the  admission  to  probate  of  a  later  will 
than  the  one  before  admitted  to  probate,  the  pre-existing 
grant  of  letters  testamentary  or  of  administration  must  be 
revoked,  and  the  administrator  or  executor  whose  grant  of 
authority  is  thus  terminated  must  render  an  account  of  his 
administration  within  such  time  as  the  court  may  direct. 

HUtoryt  Enacted  March  11«  1872,  re-enactment  of  S  98  Pro> 
bate  Act;  amended  by  Code  Commission,  Act  March  8«  1^01, 
Stats,  and  Amdts.  1900-1,  p.  206,  act  held  unconstitutional,  see 
history,  Kerr's  Cyc.  C.  C.  S  4;  amended  March  16.  1907«  Stats, 
and  Atadts.  1907,  p.  323,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  494. 

§  1424.    POWER  OF  EXECUTOR  IN  SUCH  A  CASE. 

In  such  case,  the  executor  or  the  adminfetrator  with  the 
will  annexed  is  entitled  to  demand,  sue  for,  recover,  and 
collect  all  the'  rights,  goods,  chattels,  debts,  and  effects  of 
the  decedent  remaining  unadministered,  and  may  prosecute 
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to  Bnal  judgment  any  suit  commenced  by  the  administraior 
before  the  revocation  of  his  letters  of  administration. 

Hlstoryi     Enacted  March  11,  1872,  re-enactment  of  8  99  Pro- 
bate Act. 


§  1425.  REMAINING  ADMINISTRATOR  OR  EXECU- 
TOR  TO  CONTINUE  WHEN  HIS  COLLEAGUES  ARE 
DISQUALIFIED.  In  case  any  one  of  several  executors  or 
administrators,  to  whom  letters  are  granted,  dies,  becomes 
lunatic,  is  convicted  of  an  infamous  crime,  or  otherwise  be- 
comes incapable  of  executing  the  trust;  or  in  case  the  let- 
ters testamentary  or  of  administration  are  revoked  or  an- 
nulled, with  respect  to  any  one  executor  or  administrator, 
the  remaining  executor  or  administrator  must  proceed  to 
complete  the  execution  of  the  will  or  administration. 

HlMtoo't  Enacted  March  11,  1872,  re-enactment  of  {  96  Pro- 
bate Act. 


§1426.  WHO  TO  ACT  WHEN  ALL  ACTING  ARE 
INCOMPETENT.  If  all  such  executors  or  administrators 
die  or  become  incapable,  or  the  power  and  authority  of  all 
of  them  is  revoked,  the  court  must  issue  letters  of  admin- 
istration, with  tlie  will  annexed  or  otherwise,  to  the  widow 
or  next  of  kin,  or  others,  in  the  same  order  and  manner  as 
is  directed  in  relation  to  original  letters  of  administration. 
The  administrators  so  appointed  must  give  bond  in  the  like 
penalty,  with  like  sureties  and  conditions,  as'  hereinbefore 
required  of  administrators,  and  shall  have  the  like  power 
and  authority. 

» 

History:  Enacted  March  11,  1872,  re-enactment  of  8  97  Pro- 
bate Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt),  p.  S3;  by  Code  Commission,  Act  March  S.  1901,  Slats,  and 
Amdts.  1900-1,  p.  206,  act  held  unconstitutional,  see  history,  i  3 
ante. 
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§  1427.    EXECUTOR  OR  ADMINISTRATOR  MAY  RE. 
SIGN,    WHEN.    COURT    TO    APPOINT    SUCCESSOR. 

Any  executor  or  administrator  may,  at  any  time,  by  writing, 
filed  in  the  superior  court/  resign  his  appointment,  having 
first  settled  his  accounts  and  delivered  up  all  the  estate 
to  the  person  whom  the  court  shall  appoint  to  receive  the 
same.  If,  however,  by  reason  of  any  delays  in  such  settle- 
ment and  delivery  up  of  the  estate,  or  for  any  other  cause, 
the  circumstances  of  the  estate  or  the  rights  of  those  in- 
terested therein  require  it,  the  court  may,  at  any  time  be- 
fore settlement  of  accounts  and  delivering  up  of  the  estate 
is  completed,  revoke  the  letters  of  such  executor  or  admin- 
istrator, and  appoint  in  his  stead  an  administrator,  either 
special  or  general,  in  the  same  manner  as  is  directed  in  rela- 
tion to  original  letters  of  administration. 

The  liability  of  the  outgoing  executor  or  administrator 
or  of  the  sureties  on  his  bond,  shall  not  be  in  any  manner 
discharged,  released,  or  affected  by  such  appointment  or 
resignation. 

Hlntoryi  Enacted  March  11,  1872.  founded  on  8  100  Probate 
Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  83. 

§1428.  ALL  ACTS  OF  EXECUTOR,  ETC.,  VALID 
UNTIL  HI5  POWER  IS  REVOKED.  All  acts  of  an  execu- 
tor or  administrator,  as  such,  before  the  revocation  of  his 
letters  testamentary  or  of  administration,  are  as  valid,  to  all 
intents  and  purposes,  as  if  such  executor  or  administrator 
had  continued  lawfully  to  execute  the  duties  of  his  trust. 

Hlntoryt  Enacted  March  11,  1872,  re-enactment  of  §  101  Pro- 
bate Act. 

§  1429.  TRANSCRIPT  OF  COURT  MINUTES  TO  BE 
EVIDENCE.  A  transcript  from  the  minutes  of  the  court, 
showing  the  appointment  of  any  person  as  executor  or  ad- 
ministrator, together  with  the  certificate  of  the  clerk,  under 
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his  hand  and  the  seal  of  his  court,  that  such  person  has 
given  bond  and  been  qualified,  and  that  letters  testamentary 
or  of  administration  have  been  issued  to  him  and  have  not 
been  revoked,  shall  have  the  same  effect  in  evidence  as  the 
letters  themselves. 

HUtoryt    Enacted  March  11,  1872,  re-enactment  of  |  102  Pro- 
bate Act 
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ARTICLE  IX. 

DISQUALIFICATION  OF  JUDGES  AND  TRANSFERS  OF 

ADMINISTRATIONS. 

S  1430.     "When  Judgre  not  to  act. 

§  1431.     Transfer  of  probate  matters  to  adjoining;  county. 

S  1432.     Transfer  not  to  change  right  to  administer.  Retransfer, 

how  made. 
§  1433.     When  proceedings  to  be  returned  to  original  court. 

§1430.  WHEN  JUDGE  NOT  TO  ACT.  No  will  shall 
be  admitted  to  probate,  or  letters  testamentary  or  of  ad- 
ministration granted,  before  any  judge  who  is  interested  as 
next  of  kin  to  the  decedent,  or  as  a  legatee  or  devisee  under 
the  will,  or  when  he  is  named  as  executor  or  trustee  in  the 
will,  or  is  a  witness  thereto,  or  is  in  any  other  manner  inter- 
ested or  disqualified  from  acting. 

HUtoryx  Enacted  March  11,  1872,  re-enactment  of  9  103  Pro- 
bate Act  as  amended  April  4,  1864,  Stats.  1863-4,  p.  369,  19; 
amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.).  p.  83. 

§,1431.  TRANSFER  OF  PROBATE  MATTERS  TO 
ADJOINING  COUNTY.  When  a  petition  is  filed  in  the 
superior  court,  praying  for  admission  to  probate  of  a  will, 
or  for  granting  letters  testamentary  or  of  administration,  or 
when  proceedings  are  pending  in  the  superior  court  for  the 
settlement  of  an  estate,  and  there  is  no  judge  of  said  court 
qualified  to  act,  an  order -must  be  made  transferring  the  pro- 
ceedings to  the  superior  court  of  an  adjoining  county,  and 
the  clerk  of  the  court  ordering  the  transfer  must  transmit 
to  the  clerk  of  the  court  to  which  the  proceedings  are  or- 
dered to  be  transferred  a  certified  copy  of  the  order  and 
all  papers  on  file  in  his  office  in  the  proceedings; 

[Authority  of  court  to  which  transferred]  and  thereafter 
the  court  to  which  the  proceeding  is*  transferred  shall  exer- 

695 


§  1432  CODE  OF  CIVIL  PROCEDURE.    [Pt.III,Tit.Xl. 

cise  the  same  authority  and  jurisdiction  over  the  estate,  and 
all  matters  relating  to  the  administration  thereof,  as  if  it  had 
original  jurisdiction  of  the  estate; 

[When  case  shall  not  be  transferred.]  provided,  there  shall 
not  be  any  necessity  for  transferring  such  proceedings,  or 
any  of  them,  when  a  judge  of  some  other  county  qualified 
to  act  attends  at  the  request  of  the  judge  of  the  county 
where  such  proceedings  are  pending,  to  hold  court,  to  con- 
duct and  to  try  such  proceedings;  and  such  judge  when  so 
called  upon  to  preside,  shall  exercise  the  same  jurisdiction 
over  any  p'^roceeding  in  the  estate  as  is  exercised  in  other 
cases  under  like  circumstances. 

Hiiitoryi  Enacted  March  11,  1872,  re-enactment  of  5  104  Pro- 
bate Act  as  amended  March  20,  1866.  Stats.  1865-6,  p.  328.  5  1; 
amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  84: 
March  31,  1891,  Stats,  and  Amdts.  1891,  p.  435;  by  Code  Com- 
mission, Act  March  8/1901,  Stats,  and  Amdts.  1900-1,  p.  206,  act 
held  unconstitutional,  see  history',  Kerr's  Cyc.  C.  C.  §  4;  amended 
March  16,  1907,  Stats,  and  Amdts.  1907.  p.  324,  Kerr's  Stats,  and 
Amdts.  1906-7,  p.  494. 


§1432.    TRANSFER  NOT  TO  CHANGE    RIGHT    TO 
ADMINISTER.      RETRANSFER,    HOW    MADE.      The 

transfer  of  a  proceeding  from  one  court  to  another  as  pro- 
vided for  in  the  preceding  section,  shall  not  affect  the  right 
of  any  person  to  letters  testamentary  or  of  administration 
on  the  estate  transferred,  hut  the  same  persons  are  entitled 
to  letters  testamentary  or  of  administration  on  the  estate,  in 
the  order  hereinbefore  provided.  If,  before  the  administra- 
tion is  closed  of  any  estate  so  transferred  as  herein  pro- 
vided, another  person  is  elected  or  appointed,  and  qualified 
as  judge  of  the  court  wherein  such  proceeding  was  originally 
commenced,  who  is  not  disqualified  to  act  in  the  settlement 
of  the  estate,  and  the  causes  for  which  the  proceeding  was 
transferred  no  longer  exist,  any  person  interested  in  the 
estate  may  have  the  proceeding  returned  to  the  court  from 
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which  it  was  originally  transferred,  by  filing  a  petition  setting 
forth  these  facts,  and  moving  the  court  therefor. 

HlfltoiTt  Enacted  March  11,  1872;  amended  April  16,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.).  p.  84;  by  Code  Commission, 
Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  207,  act  held 
unconstitutional,  see  history,  Kerr's  Cyc.  C.  C.  9  4;  amended 
March  16,  1907,  Stats,  and  Amdts.  1907,  p.  324,  Kerr's  Stats,  and 
Amdts.  1906-7,  p.  495. 

§1433.  WHEN  PROCEEDINGS  TO  BE  RETURNED 
TO  ORIGINAL  COURT.  On  hearing  the  motion,  if  the 
facts  required  by  the  preceding  section  to  be  set  out  In  the 
petition  are  satisfactorily  shown,  and  it  further  appears  to 
the  court  that  the  convenience  of  parties  interested  would 
be  promoted  by  such  change,  the  judge  must  make  an  order 
transferring  the  proceeding  back  to  the  court  where  it  was 
originally  commenced;  and  the  clerk  of  the  court  ordering 
the  transfer  must  transmit  to  the  clerk  of  the  court  in  which 
the  proceeding  was  originally  commenced,  a  certified  copy 
of  the  order,  and  all  the  original  papers  on  file  in  his  office 
in  the  proceeding;  and  the  court  where  the  proceeding  was 
originally  commenced  shall  thereafter  have  jurisdiction  and 
power  to  make  all  necessary  orders  and  decrees  to  close  up 
the  administration  of  the  estate. 

Hlstoryt  Enacted  March  11,  1872;  amended  April  16,  1880. 
Code  Amdts.  1880   (C.  C.  P.  pt.),  p.  84. 


697 


§§  1436, 1437       CODE  of  civil,  procedure.  [p^.iii,Tit.XI. 


ARTICLE  X. 

REMOVALS  AND  SUSPENSIONS  IN  CERTAIN  CASES. 

§  1436.     Suspension   of  powers  of  executor. 

§  1437.     Executor  to   have  notice  of  his  suspension,  and   to    be 

cited  to  appear. 
§  1438.     Any  party  interested  may  appear  on  hearing. 
§  1439.     Notice  to  absconding:  executors  and  administrators. 
5  1440.     May  compel  attendance. 

§  1436.    SUSPENSION  OF  POWERS  OF  EXECUTOR. 

Whenever  a  judge  of  a  superior  court  has  reason  to  believe 
from  his  own  knowledge,  or  from  credible  information,  that 
any  executor  or  administrator  has  wasted,  embezzled,  or 
mismanaged,  or  is  about  to  waste  or  embezzle  the  property 
of  the  estate  committed  to  his  charge,  or  has  committed  or 
is  about  to  commit  a  fraud  upon  the  estate,  or  is  incom- 
petent to  act,  or  has  permanently  removed  from  the  state, 
or  has  wrongfully  neglected  the  estate,  or  has  long  neg- 
lected to  perforpi  any  act  as  such  executor  or  administrator, 
he  must,  by  an  order  entered  upon  the  minutes  of  the 
court,  direct  such  executor  or  administrator  to  be  cited  to 
appear  and  show  cause  why  his  letters  should  not  be  re- 
voked, and  may  also  suspend  the  powers  of  such  executor 
or  administrator,  until  the  matter  is  investigated. 

Hlntoryt-  Enacted  March  11,  1872,  re-enactment  of  (  281  Pro- 
bate Act  as  amended  May  20,  1861,  Stats.  1861,  p.  661,  S  100; 
amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  84: 
by  Code  Commission,  Act  M^:h  8.  1901,  Stats,  ahd  Amdts. 
1900-1,  p.  207,  act  held  unconstitutional,  see  history,  Kerr's 
Cyc.  C.  C.  8  4;  amended  March  16,  1907«  Stats,  and  Amdts.  1907, 
p.  325,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  495. 

§  1437.    REVOCATION  OF  LETTERS,  WHEN.    If  the 

executor  or   administrator   fails   to   appear  in   obedience  to 
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the  citation,  or,  if  he  appears,  and  the  court  is  satisfied  from 
the  evidence,  that  there  exists  cause  for  his  removal,  his 
letters  must  be  revoked. 

Hlstorri  Enacted  March  11,  1872,  re-enactment  of  9  283  Pro* 
bate  Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  207,  act  held  unconstitutional,  see 
history,  Kerr's  Cyc.  C.  C.  M;  amended  March  16,  1907,  Stats,  and 
Amdts.  1907.  p.  325,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  495. 


§1438.  ANY  PARTY  INTERESTED  MAY  APPEAR 
ON  HEARING.  At  the  hearing,  any  person  interested  in 
the  estate  may  appear  and  file  his  allegations  in  writing, 
showing  that  the  executor  or  administrator  should  be  re- 
moved; to  which  the  executor  or  administrator  may  demur 
or  answer,  as  hereinbefore  provided.  The  issues  raised  must 
be  heard  and  determined  by  the  court. 

History-i'  Enacted  March  11,  1872,  substantial  re-enactment 
of  S  284  Probate  Act 


§1439.  NOTICE  TO  ABSCONDING  EXECUTORS 
AND  ADMINISTRATORS.  If  the  executor  or  administra- 
tor has  absconded  or  conceals  himself,  or  has  removed  or 
absented  himself  from  the  state,  notice  may  be  given  him  of 
the  pendency  of  the  proceedings  by  publication,  in  such 
manner  as  the  court  may  direct,  and  the  court  may  proceed 
upon  such  notice  as  if  the  citation  had  been  personally 
served. 

Historri  Enacted  March  11,  1872,  re-enactment  of  S  285  Pro- 
bate Act  as  amended  May  20,  1861.  Stats.   1861,  p.   652,  {  102. 

§1440.  MAY  COMPEL  ATTENDANCE.  In  the  pro- 
ceedings authorized  by  the  preceding  sections  of  this  article, 
for  the  removal  of  an  executor  or  administrator,  the  court 
may  compel  his  attendance  by  attachment,  and  may  compel 
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him  to  ainswer  questions,  on  oath,  touching  his  administra- 
tion, and,  upon  his  refusal  so  to  do,  may  commit  him  until 
he  obey,  or  may  revoke  his  letters,  or  both. 

HUtoryt     Enacted  March  11,  1872,  re-enactment  of  8  286  Pro- 
bate Act  as  amended  May  20,  1861,  Stats.  1861,  p.  662,  9  108. 


700 


ch.IV,art.I.]         INVENTORY— HOMESSTBAD.  g  1443 


CHAPTER  IV. 

OF  THE  INVENTORY  AND  COLLECTION  OF  THE 

EFFECTS  OF  DECEDENTS. 

Article     I.     Inventory,  Appraisement,  and  Possession  of  Es- 
tate, §§  1443-1454. 
II.     Embezzlement   and   Surrender   of    Property    of 
Estate,  §§  1458-1461. 


ARTICLE  I. 

INVENTORY.    APPRAISEMENT,    AND    POSSESSION    OF 

ESTATE. 

S  1443.     Inventory  to  be.  returned,  including:  the  homestead. 

§  1444.     Appraisement  and  pay  of  appraisers. 

§  1445.     Oath   of  appraisers   and   Inventory,   how   made. 

9  1446.  Inventory  to  account  for  moneys.  If  all  money,  no  ap- 
praisement necessary. 

§  1447.     Effect  of  naming  a  debtor  executor. 

§  1448.     Discharge   or   bequest   of   debt   against   executor. 

S  1449.     To  make  oath  to  inventory. 

S  1450.     Letters  may  be   revoked   for  neglect  of  administrator. 

§  1451.     Inventory   of  after-discovered  property. 

I  1462.  Administrator  and  executor  to  possess  real  and  per- 
sonal estate. 

9  1453.  Executor  or  administrator  to  deliver  real  estate  to 
heirs  or  devisees,  when. 

9 .1454.     Surviving  heirs  may  collect  money  deposited  in   bank. 


§1443.  INVENTORY  TO  BE  RETURNED,  INCLUD- 
ING THE  HOMESTEAD.  Every  executor  or  administra- 
tor must  make, and  return  to  the  court,  within  three  months 
after  his  appointment,  a  true  inventory  and  appraisement 
of  all  the  estate  of  the  decedent,  including  the  homestead, 
if  any,  which  has  come  to  his  possession  or  knowledge. 
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Hlatoryi  Enacted  March  11,  1872,  re-enactment  of  S  105  Pro- 
bate Act;  amended  April  16.  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  85;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1.  p.  207,  act  held  unconstitutional,  see  history. 
S  5  ante 

§1444.  APPRAISEMENT  AND  PAY  OF  APPRAIS- 
ERS. To  make  the  appraisement,  the  court,  or  a  judge 
thereof,  must  appoint  three  disinterested  persons,  one  of 
whom  must  be  one  of  the  inheritance  tax  appraisers  pro- 
vided for  by  law  (any  two  of  whom  may  act,  provided,  that 
one  of  them  be  the  inheritance  tax  appraiser);  provided, 
that  the  court  may,  in  its  discretion,  appoint  said  inheritance 
tax  appraiser  as  sole  appraiser  to  appraise  said  estate. 

[Compensation.]  Said  appraisers  are  entitled  to  receive 
a  reasonable  compensation  for  their  services,  not  to  exceed 
five  dollars  per  day,  to  be  allowed  by  the  court  or  judge. 
The  appraisers  or  appraiser  must,  with  the  inventory,  file 
a  verified  account  of  their  or  'his  services  and  disburse- 
ments. 

If  any  part  of  the  estate  is  in  any  other  county  than  that 
in  which  letters  issued,  an  appraiser  or  appraisers  thereof 
may  in  the  same  manner  as  above  provided,  be  appointed, 
cither  by  the  court  or  judge  having  jurisdiction  of  the  estate, 
or  by  the  court  or  judge  of  such  other  county,  on  request 
of  the  court  or  judge  having  jurisdiction. 

[Clerk,  etc.,  or  relative  of  judge  not  competent  to  act.] 
No  clerk  or  deputy,  nor  any  person  related  by  consanguinity 
or  affinity  to  or  connected  by  marriage  with,  or  being  a 
partner  or  employee  of  the  judge  of  the  court,  shall  be 
appointed  or  shall  be  competent  to  act  as  appraiser  in  any 
estate,  or  matter  or  proceeding  pending  before  said  judge  or 
in  said  court. 

History  I  Enacted  March  11,  1872;  amended  April  16.  18S0 
(C.  C.  P.  pt.),  p.  85;  March  23.  1893.  Stats,  and  Amdts.  1893, 
p.  185;  April  21.  1909,  Stats,  and  Amdts.  1909,  p.  1023;  April  7. 
1911,  Stats,  and  Amdts.  1911,  p.  712;  May  10,  1915,  Stats,  and 
Amdts.  191&,  p.  434.     la  effect  August  8,  1916. 
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§1445.  OATH  OP  APPRAISERS.  INVENTORY. 
HOW  MADE.  Before  proceeding  to  the  execution  of  their 
duty,  the  appraisers  must  take  and  subscribe  an  oath,  to 
be  attached  to  the  inventory,  that  they  will  truly,  honestly, 
and  impartially  appraise  the  property  exhibited  to  them, 
according  to  the  best  of  their  knowledge  and  ability.  They 
must  then  proceed  to  estimate  and  appraise  the  property; 
each  item  of  property  must  be  set  down  separately,  with 
the  value  thereof  in  dollars  and  cents,  in  figures,  opposite 
the  items  respectively. 

[Contents  of  inventory.]  The  inventory  must  contain  all 
the  estate  of  the  decedent,  real  and  personal,  a  statement  of 
all  debts,  bonds,  mortgages,  notes,  and  other  securities  for 
the  payment  of  money  belonging  to  the  decedent,  specifying 
the  name  of  the  debtor  in  each  debt  or  security,  the  date,  the 
sum  originally  payable,  the  indorsement[s]  thereon  (if  any), 
with  their  dates,  and  the  sum  which,  in  the  judgment  of  the 
appraisers,  may  be  collected  on  each  debt  or  security;  and 
a  statement  of  the  interest  of  the  decedent  in  any  partner- 
*  ship  of  which  he  was  a  member,  to  be  appraised  as  a  single 
item.  The  inventory  must  also  show,  so  far  as  the  same 
can  be  ascertained  by  the  executor  or  administrator,  What 
portion  of  the  property  is  community  property,  and  what 
portion  is  the  separate  property  of  the  decedent. 

HiMtoryt  Enacted  March  lli  1872,  re-enactment  of  9  107  Pro- 
bate Act  as  amended  May  20,  1861,  Stats.  1861.  p.  634,  S  30; 
amended  by  Code  Commission,  Act  March  8.  1901,  Stats,  and 
Amdts.  1900-1,  p.  208,  act  held  unconstitutional,  see  history, 
Kerr's  Cyc.  C.  C.  6  4;  amended  March  16,  1907,  Stats,  and  Amdts. 
1907,  p.   326,  Kerr's  Stats,  and  Amdts.   1906-7,  p.   495. 

§  1446.  INVENTORY  TO  ACCOUNT  FOR  MONEYS. 
IF  ALL  MONEY,  NO  APPRAISEMENT  NECESSARY. 

The  inventory  must  also  contain  an  account  of  all  moneys 
belonging  to  the  decedent  which  have  come  to  the  hands  of 
the  executor  or  administrator,  and  if  none,  the  fact  must 
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be  so  stated  in  the  inventory.  If  the  whole  estate  consists 
of  money,  there  need  not  be  an  appraisement,  but  an  in- 
ventory must  be  made  and  returned  as  in  other  cases. 

HUtoryi  Enacted  March  11,  1872,  re-enactment  of  9  lOS  Pro- 
bate Act  as  amended  April  2.  1866,  Stats.  1865-6,  p.  765.  {  3. 

§1447.  EFFECT  OF  NAMING  A  DEBTOR  EXECU- 
TOR. The  naming  of  a  person  as  executor  does  not  there- 
by discharge  him  from  any  just  claim  which  the  testator 
has  against  him,  but  the  claim  must  be  included  in  the 
inventory,  and  the  executor  is  liable  for  the  same,  as  for 
so  much  money  in  his  hands,  when  the  debt  or  demand  be- 
comes due. 

Hlntoryt  Enacted  March  11,  1872,  re-enactment  of  §  109  Pro- 
bate Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1.  p.  208,  act  held  unconstitutional,  see 
history,   §  5   ante. 

§1448.  DISCHARGE  OR  BEQUEST  OF  DEBT 
AGAINST  EXECUTOR.  The  discharge  or  bequest  in  a 
will,  of  any  debt  or  demand  of  the  testator  against  the 
executor  named,  or  any  other  person,  is  not  valid  against 
the  creditors  of  the  decedent,  but  is  a  specific  bequest  of 
the  debt  or  demand.  It  must  be  included  in  the  inventory, 
and,  if  necessary,  applied  in  the  payment  of  the  debts.  If 
not  necessary  for  that  purpose,  it  must  be  paid  in  the  same 
manner  and  proportion  as  other  specific  legacies. 

Hflstoryi  Enacted  March  11,  1872,  re-enactment  of  8  110  Pro- 
bate Act. 

§  1449.  TO  MAKE  OATH  TO  INVENTORY.  The  in- 
ventory must  be  signed  by  the  appraisers,  and  the  executor 
or  administrator  ntust  take  and  subscribe  an  oath  before 
an  officer  authorized  to  administer  oaths,  that  the  inventory 
contains  a  true  statement  of  all  the  estate  of  the  decedent 
which  has  come  to  his  knowledge  and  possession,  and  par- 
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ticularly  of  all  money  belonging  to  the  decedent,  and  of  all 
just  claims  of  the  decedent  against  the  affiant.  The  oath 
must  be  indorsed  upon  or  annexed  to  the  inventory. 

HtstoiTi  Enacted  March  11,  1872,  re-enactment  of  S  111  Pro- 
bate Act  as  amended  May  20,  1861,  Stats.  1861,  p.  685,  §  81. 

§1450.  LETTERS  MAY  BE  REVOKED  FOR  NEG- 
LECT OF  ADMINISTRATOR.  If  an  executor  or  admin- 
istrator neglects  or  refuses  to  return  the  inventory  within 
the  time  prescribed,  or  within  such  further  time,  not  ex- 
ceeding two  months,  which  the  court  or  judge  shall,  for 
reasonable  cause,  allow,  the  court  may,  upon  notice,  revoke 
the  letters  testamentary  or  of  administration,  and  the  execu- 
tor or  administrator  is  liable  on  his  bond  for  any  injury 
to  the  estate,  or  any  person  interested  therein,  arising  from 
such  failure. 

History  I  Enacted  March  11,  1872,  re-enactment  of  (112  Pro- 
bate Act  as  amended  May  20,  1861.  Stats.  1861,  p.  635,  S  32. 

§1451.  INVENTORY  OF  AFTER-DISCOVERED 
PROPERTY.  Whenever  property  not  mentioned  in  an  in- 
ventory that  is  made  and  filed,  comes  to  the  possession  or 
knowledge  of  an  executor  or  administrator,  he  must  cause 
the  same  to  be  appraised  in  the  manner  prescribed  in  this 
article,  and  an  inventory  thereof  to  be  returned  within  two 
months  after  the  discovery;  and  the  making  of  such  in- 
ventory may  be  enforced,  after  notice,  by  attachment  or  re- 
moval from  office. 

Historyi  Enacted  March  11,  1872,  re-enactment  of  §  113  Pro- 
bate Act. 

§  1452.  ADMINISTRATOR  AND  EXECUTOR  TO  POS- 
SESS    ALL    REAL    AND    PERSONAL    ESTATE.    The 

executor  or  administrator  is  entitled  to  the  possession  of 
all  the  real  and  personal  estate  of  the  decedent,  and  to  re- 
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ceive  the  rents  and  profits  of  the  real  estate  until  the  estate 
is  settled  or  until  delivered  over  by  the  order  of  the  court 
to  the  heirs  or  devisees;  and  must  keep  in  good  tenantable 
repair  all  houses,  buildings  and  fixtures  thereon  which  are 
under  his  control. 

[Not  to  recover  from  heir,  when.]  After  the  expiration  of 
the  time  for  the  presentation  of  claims,  he  is  not  entitled  to 
recover  the  possession  of  any  property  of  the  estate  from 
any  heir,  who  has  succeeded  to  the  property  in  his  posses- 
sion or  from  any  devisee,  or  legatee,  to  whom  the  property 
has  been  devised  or  bequeathed,  or  from  the  assignee  of  any 
such  heir,  devisee,  or  legatee,  unless  he  proves  that  the  same 
is  necessary  for  the  payment  of  debts  or  legacies,  or  of  ex- 
penses of  administration  already  accrued,  or  for  distribution 
to  some  other  heir,  devisee,  or  legatee  entitled  thereto. 

[Heirs  may  sue  to  recover  estate.]  The  heirs  or  devisees 
may  themselves,  or  jointly  with  the  executor  or  administra- 
tor, maintain  an  action  for  the  possession  of  the  real  estate, 
or  for  the  purpose  of  quieting  title  to  the  same,^  against 
any  one  except  the  executor  or  administrator;  but  this  sec- 
tion shall  not  be  so  construed  as  requiring  them  so  to  do. 

History  I  Enacted  March  11,  1872,  re-enactment  of  §  114  Pro> 
bate  Act;  amended  April  16,  1880.  Code  Amdts.  1880  (C.  C  P. 
pt.),  p.  86:  by  Code  Commission,  Act  March  8«  1901,  Stats,  and 
Amdts.  1900-1,  p.  208,  act  held  unconstitutional,  see  history, 
Kerr's  Cvc  C.  C.  M;  amen/3ed  March  16,  1907,  Stats.  i|,nd  Amdts. 
1907;  p.  326,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  496. 

§  1453.  EXECUTOR  OR  ADMINISTRATOR  TO  DE- 
LIVER  REAL  ESTATE  TO  HEIRS  OR  DEVISEES, 
WHEN.  Unless  it  satisfactorily  appear  to  the  court  that 
the  rents,  issues,  and  profits  of  the  real  estate  for  a  longer 
period  are  necessary  to  be  received  by  the  executor  or  ad- 
ministrator, wherewith  to  pay  the  debts  of  the  decedent, 
or  that  it  will  probably  be  necessary  to  sell  the  real  estate 
for  the  payment  of  such  debts,  the  court,  at  the  end  of  the 
time  limited  for  the  presentation  of  claims  against  the  estate, 
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must  direct  the  execator  or  administrator  to  deliver  posses- 
sion of  all  the  real  estate  to  the  heirs  at  law  or  devisees. 

HUtorsrt  Enacted  March  11,  1872;  amended  April  16,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p,  85. 

§  1454.  SURVIVING  HEIRS  MAY  COLLECT  MONEY 
DEPOSITED  IN  BANK.  The  surviving  husband  or  wife 
or  the  guardian  of  the  estate  of  any  insane  or  incompetent 
husband  or  wife,  of  any  deceased  person,  or  if  no  husband 
or  wife  is  living,  then  the  children,  or  the  guardian  of  the 
estates  of  any  minor  or  insane  or  incompetent  children  of 
said  deceased,  or,  if  no  children  are  living,  then  the  father 
or  mother  or  guardian  of  the  estate  of  any  insane  or  in- 
competent father  or  mother  of  such  decedent,  and  if  neither 
the  father  nor  mother  is  living,  then  the  brothers  and  sisters 
or  the  guardian  of  the  estates  of  any  minor  or  insane  or 
incompetent  brothers  and  sisters  of  such  decedent,  may» 
without  procuring  letters  of  administration,  collect  of  any 
bank  any  sum  which  said  deceased  may  have  left  on  deposit 
in  such  bank  at  the  time  of  his  or  her  death;  provided,  such 
deposits  shall  not  exceed  the  sum  of  one  thousand  dollars. 

[Banks  authorued  to  pay.]  Any  bank,  upon  receiving  an 
affidavit  stating  that  said  depositor  is  dead,  and  that  affiant 
is  the  surviving  husband  or  wife  or  the  guardian  oi  the 
estate  of  an  insane  or  inconipetent  surviving  husband  or 
wife,  as  the  case  may  be,  of  said  decedent,  or  stating  that 
decedent  left  no  husband  or  wife,  and  that  affiant  is  the 
child,  or  that  affiants  are  the  children,  or  the  guardians  of 
the  estates  of  the  minor,  insane  or  incompetent  children, 
as  the  case  may  be,  of  said  decedent,  or  stating  that  decedent 
left  neither  husband,  wife  nor  children,  and  that  affiant  is 
the  father  or  mother,  or  the  guardian  of  the  estate  of  the 
insane  or  incompetent  father  or  mother,  as  the  case  may 
be,  of  said  decedent,  or  stating  that  the  decedent  left  neither 
husband,  wife,  children,  father  nor  mother,  and  that  affiants 
are  the  brothers  and  sisters,  or  the  guardians  of  the  estates 
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of  the  minor,  insane  or  incompetent  brothers  and  sisters,  as 
the  case  may  be,  of  said  decedent,  and  that  the  whole  amount 
that  said  decedent  left  on  deposit  in  any  and  all  banks  cf 
deposit  in  this  state,  does  not  exceed  the  sum  of  one  thousand 
dollars,  may  pay  to  said  affiant  or  affiants  any  deposit  of 
said  decedent,  if  the  same  does  not  exceed  the  sum  of  one 
thousand  dollars,  and  the  receipt  of  such  affiant  or  affiants, 
is  sufficient  acquittance  therefor. 

HlMtoryi  Enacted  March  16,  1907,  Stats,  and  Amdts.  1907.  p. 
327,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  496;  amended  May  18, 
1915,  Stats,  and  Amdts.  1915,  p.  632.     la  effeet  Aug^ust  8,  1915. 
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ARTICLE  II. 

EMBEZZLEMENT  AND  SURRENDER  OF  PROPERTY  OF  THE 

ESTATE. 

I  1458.     Embezzling  estate  before  grant  of  letters  testamentary. 

5  1459.  Citation  to  persons  suspected  to  have  embezzled  es« 
tate,  etc. 

S  1460.  Refusal  to  obey  citation,  penalty  for,  and  for  embezzle- 
ment. May  be  compelled  to  disclose  by  Imprisonment. 
Liable  for  double  damages. 

S  1461.  Persons  Intrusted  with  estate  of  decedent  may  be 
cited  to  account. 

§  1458.    EMBEZZLING  EFFECTS  OF  A  DECEDENT. 

If  any  person  embezzles,  conceals,  smuggles,  or  fraudulently 
disposes  of  any  of  the  moneys,  goods,  chattels,  or  effects  of 
a  decedent,  he  is  chargeable  therewith,  and  liable  to  an 
action  by  the  executor  or  administrator  of  the  estate  for 
double  the  value  of  the  property  so  embezzled,  concealed, 
smuggled,  or  fraudulently  disposed  of,  to  be  recovered  for 
the  benefit  of  the  estate. 

HliitoiT>  Enacted  March  11,  1872.  re-enactment  of  (  116  Pro- 
bate Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  209,  act  held  unconstitutional,  see 
history,  Kerr's  Cyc.  C.  C.  §  4;  amended  March  16,  1907«  Stats, 
and.  Amdts.  1907,  p.  32&«  Kerr's  Stats,  and  Amdts.  1906-7,  p.  497. 

§1459.  CITATION  TO  PERSON  SUSPECTED  TO 
HAVE  EMBEZZLED  ESTATE,  ETC.  If  any  executor, 
administrator,  or  other  person  interested  in  the  estate  of  a 
decedent,  complains  to  the  superior  court,  or  a  judge  thereof, 
on  oath,  that  any  person  is  suspected  to  have  concealed,  em- 
bezzled, smuggled,  or  fraudulently  disposed  of  any  moneys, 
goods,  or  chattels  of  the  decedent,  or  has  in  his  possession 
or  knowledge  any  deeds,  conveyances,  bonds,  contracts,  or 
other  writings,  which  contain   evidences  of  or  tend  to  dis- 
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close  the  right,  title,  interest,  or  claim  of  the  decedent  to 
any  real  or  personal  estate,  or  any  claim  or  demand,  or  any 
lost  will,  the  said  court  or  judge  may  cite  such  person  to 
appear  before  such  court,  and  may  examine  him  on  oath 
upon  the  matter  of  such  complaints  If  such  person  is  not 
in  the  county  where  the  decedent  died,  or  where  letters 
have  been  granted,  he  may  be  cited  and  examined  either 
before  the  superior  court  of  the  county  where  he  is  found, 
or  before  the  superior  court  of  the  county  where  the  decedent 
died,  or  where  letters  have  been  granted.  But  if  he  ap- 
pears and  is  found  innocent,  his  necessary  expenses  must 
be  allowed  him  out  of  the  estate. 

Hlatorxt  Enacted  March  11,  1872,  re-enactment  of  S  117  Pro- 
bate Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  86;  amended  March  16,  1907,  Stats,  and  Amdts.  1907,  p. 
328,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  497. 

§  1460.    REFUSAL  TO  OBEY  CITATION,  PENALTY. 

If  the  person  so  cited  refuses  to  appear  and  submit  to  an 
examination,  or  to  answer  such  interrogatories  as  may  be 
put  to  him,  touching  the  matters  of  the  complaint,  the 
court  may,  by  warrant  for  that  purpose,  commit  him  to  the 
county  jail,  there  to  remain  in  close  custody  until  he  sub- 
mits to  the  order  of  the  court,  or  is  discharged  according 
to  law. 

[Compelling  disclosure  by  commitment.]  If,  upon  such 
examination,  it  appears  that  he  has  concealed,  embezzled, 
smuggled,  or  fraudulently  disposed  of  any  moneys,  goods,  or 
chattels  of  the  decedent,  or  that  he  has  in  his  possession  or 
knowledge  any  deeds,  conveyances,  bonds,  contracts,  or  other 
writings  containing  evidences  of  or  tending  to  disclose  the 
right,  title,  interest,  or  claim  of  the  decedent  to  any  real  or 
personal  estate,  claim,  or  demand,  or  any  lost  will  of  the 
decedent,  the  court  may  make  an  order  requiring  such  per- 
son to  disclose  his  knowledge  thereof  to  the  executor  or  ad- 
ministrator, and  may  commit  him  to  the  county  jail,  there 
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to   remain  until  the   order  is  complied  with,  or  he   is   dis- 
charged according  to  law; 

[Interrogatoriea  and  answers  to  be  in  writing.]  and  all 
such  interrogatories  and  answers  must  be  in  writing,  signed 
by  the  party  examined,  and  filed  in  the  court.  In  addition 
to  the  examination  of  the  party,  witnesses  may  be  produced 
and  examined  on  either  side. 

Htotoryi  Enacted  March  11,  1872,  founded  on  S  118  Probate 
Act  as  amended  April  30,  1860.  Stats.  1860,  p.  357»  and  May  20, 
1861,  Stats.  1861,  p.  635,  9  33;  amended  March  24,  1874,  Code 
Amdts.  1873-4,  p.  360;  April  16,  1880,  Code  Amdts.  1880  (C.  C. 
P.  Pt.).  p.  86;  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  210,  act  held  unconstitutional,  see  history, 
Kerr's  Cyc.  C.  C.  S  4;  amended  March  16,  1907,  Stats,  and  Amdts. 
1907,  p.   328,  Kerr's  Stats,   and  Amdts.   1906-7,  p.   497. 

§1461.  PERSONS  INTRUSTED  WITH  ESTATE  OF 
DECEDENT  MAY  BE  CITED  TO  ACCOUNT.  The  supe- 
rior court,  or  a  judge  thereof,  upon  the  complaint,  on  oath, 
of  any  executor  or  administrator,  may  cite  any  person  who 
has  been  intrusted  with  any  part  of  the  estate  of  the 
decedent,  to  appear  before  such  court,  and  require  him  to 
render  a  full  account,  or  oath,  of  any  moneys,  goods,  chat- 
tels, bonds,  accounts,  or  other  property  or  papers  belonging 
to  the  estate,  which  have  come  to  his  possession  in, trust  for 
the  executor  or  administrator,  and  of  his  proceedings  there- 
on; and  if  the  person  so  cited  refuses  to  appear  and  render 
such  account,  the  court  may  proceed  against  him  as  provided 
in  the  preceding  section. 

Hintorrt  Enacted  March  11,  1872,  re-enactment  of  S  119  Pro- 
bate Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  87. 
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CHAPTER  V. 

OF  THE  PROVISION  FOR  THE  SUPPORT  OF  THE 
FAMILY,  AND  OF  THE  HOMESTEAD. 

Article     I.    Of  the  Provision  for  the  Support  of  the  Family, 

§§  1464-1470. 
II.    Of  the  Homestead,  §§1474-1486.    ' 


ARTICLE  L 

OF  THE  PROVISION  FOR  THE   SUPPORT  OF  THE  FAMILY. 

(  1464.  Widow  and  minor  children  may  remain  in  decedent's 
house,  etc. 

S  1465.  All  property  exempt  from  execution  to  be  set  apart  for 
use  of  family. 

S  1465a.  Petition  to  set  aside  exempt  property.  Notice  of  hear- 
ing, how  served  and  when. 

S  1466.     May  make  extra  allowance. 

S  1467.     Payment  of  allowance. 

9  1468.  Property  set  apart,  how  apportioned  between  widow 
and  children.       ^ 

S  1469.  Administration  when  estate  does  not  exceed  fifteen 
hundred  dollars. 

§  1470.  When  all  property  other  than  homestead  to  go  to  chil- 
dren. 

§  1464.  WIDOW  AND  MINOR  CHILDREN  MAY  RE- 
MAIN IN  DECEDENT'S  HOUSE,  ETC.  When  a  person 
dies  leaving  a  widow  or  minor  children,  the  widow  or  chil- 
dren, until  letters  are  granted  and  the  inventory  i.«j  returned, 
are  entitled  to  remain  in  possession  of  the  homestead,  of  all 
the  wearing  apparel  of  the  family,  and  of  all  the  household 
furniture  of  the  decedent,  and  are  also  entitled  to  a  reason- 
able provision  for  their  support,  to  be  allowed  by  the  superior 
court,  or  a  judge  thereof. 

712 


ch.V,art.I.]  PROPERTY  SET  ASIDE.  §  1465 

HlAtoryt  Enacted  March  11,  1S72,  re-enactment  of  S  120  Pro- 
bate Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C  P. 
pt.),  p.  87;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  210,  act  held  unconstitutional,  see  history,  §  5 
ante. 


§  1465.  ALL  PROPERTY  EXEMPT  FROM  EXECU- 
TION TO  BE  SET  APART  FOR  USE  OF  FAMILY. 

Upon  the  return  of  the  inventory,  or  at  any  subsequent 
time  during  the  administration,  the  court  may  on  petition 
therefor,  set  apart  for  the  use  of  the  surviving  husband  or 
wife,  or,  in  case  of  his  or  her  death,  to  the  minor  children 
of  the  decedent,  all  the  property  exempt  from  execution, 
including  the  homestead  selected,  designated,  and  recorded; 
provided  such  homestead  was  selected  from  the  common 
property,  or  from  the  separate  property,  of  the  persons 
selecting  or  joining  in  the  selection  of  the  same.  If  none 
has  been  selected,  designated,  and  recorded,  or  in  case  the 
homestead  was  selected  by  the  survivor  qut  of  the  separate 
property  of  the  decedent,  the  decedent  not  having  joined 
therein,  the  court  must  select,  designate  and  set  apart,  and 
cause  to  be  recorded,  a  homestead  for  the  use  ^of  the  surviv- 
ing husband  or  wife  and  the  minor  children;  or  if  there  be 
no  surviving  husband  or  wife,  then  for  the  use  of  the  minor 
children,  in  the  manner  provided  in  article  two  of  this  chap- 
ter, out  of  the  common  property,  or  if  there  be  no  common 
property,  then  out  of  the  real  estate  belonging  to  the 
decedent. 

Hlstorri  Enacted  March  11,  1872,  substantial  re-enactment 
of  S  121  Probate  Act  as  amended  May  20,  1861,  Stats.  1861,  p. 
636,  9  34:  April  2,  1866.  Stats.  1865-6,  p.  851,  S  1;  March  16,  1868, 
StatB.  1867,  p.  172,  SI;  March  26,  1870,  Stats.  1869-70,  p.  400, 
9  1;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p. 
87;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  210,  act  held  unconstitutional,  see  history,  Kerr's 
Cyc.  C.  C.  9  4;  amended  March  20,  1909,  Stats,  and  Amdts.  1909, 
p.   606. 
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§  1465a.  PETITION  TO  SET  ASIDE  EXEMPT  PROP- 
ERTY. NOTICE  OF  HEARING,  HOW  SERVED  AND 
WHEN.  When  the  petition  mentioned  in  the  preceding  sec- 
tion is  filed  the  clerk  of  the  court  must  set  the  petition 
for  hearing  by  the  court  and  give  notice  thereof  by  caus- 
ing notices  to  be  posted  in  at  least  three  public  places  in  the 
county,  one  of  which  must  be  at  the  place  where  the  court 
is  held,  containing  the  name  of  the  decedent,  the  name  of 
the  petitioner,  the  nature  of  the  application,  and  the  time 
at  which  the  same  will  be  heard. 

[To  whom  sent]  Such  notice  must  be  given  at  least  ten 
days  before  the  hearing,  and  a  copy  thereof  must  be  mailed 
at  least  ten  days  before  the  day  appointed  for  the  hear- 
ing to  the  executor  or  administrator,  if  he  be  not  the  peti- 
tioner, and  to  any  person  named  as  co-executor  or  co-ad- 
ministrator not  petitioning,  and  upon  the  attorney  of  any 
person  who  has  appeared  or  given  notice  of  appearance  (by 
an  attorney)  in  the  estate  as  heir,  legatee,  devisee,  next  ol 
kin,  or  creditor,  or  as  otherwise  interested,  addressed  to 
them  at  their  places  of  residence,  or  office,  if  known,  and 
if  not  known,  then  to  the  county  seat  of  the  county  where 
the  proceedings  are  pending.  Proof  of  such  posting  and 
mailing  must  be  made  at  the  hearing. 

Hlstorrt  Enacted  March  20,  1909,  Stats,  and  Amdts.  1909.  p. 
605;  amended  May  20,  1915,  Stats,  and  Amdts.  1915,  p.  695.  I* 
effect  Augrust  8,  1915. 

§  1466.    MAY    MAKE    EXTRA    ALLOWANCE.    If  the 

property  set  apart  is  insufficient  for  the  support  of  the  widow 
and  children,  or  either,  the  court  or  a  judge  thereof  must 
lake  such  reasonable  allowance  out  of  the  estate  as  shall  be 
necessary  for  the  maintenance  of  the  family,  according  to 
their  circumstances,  during  the  progress  of  the  settlement 
of  the  estate,  which,  in  case  of  an  insolvent  estate,  must  not 
be  longer  than  one  year  after  granting  letters  testamentary 
or  of  administration. 
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Hlstorxt  Enacted  March  11,  1872,  re-enactment  of  fi  122  Pro- 
bate Act  as  amended  May  20,  1S61,  Stats.  1861,  p.  636.  fi  35; 
amended  April  16«  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.)»  P-  87; 
by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1.  p.  210,  act  held  unconstitutional,  see  history^  Kerr's 
Cyc.  C.  C.  fi  4;  amended  March  23,  1907,  Stats,  and  Amdts.  1907, 
p.   933,  Kerr's  Stats,   and  Amdts.   1906-7,  p.    498. 

§  1467.  PAYMENT  OF  ALLOWANCE.  Any  allowance 
made  by  the  court  or  judge,  in  accordance  with  the  pro- 
'  visions  of  this  article,  must  be  paid  in  preference  to  all 
other  charges,  except  funeral  charges  and  expenses  of  ad- 
ministration; and  any  such  allowance,  whenever  made,  may, 
in  the  discretion  of  the  court  or  judge,  take  effect  from  the 
death  of  the  decedent. 

HistoiTt  Enacted  March  11,  1872,  re-enactment  of  fi  123  Pro- 
bate Act  as  amended  May  20,  1861,  Stats.  1861.  p.  636,  fi  36, 
April  4,  1864,  Stats.  1863-4,  p.  370,  fi  11. 

§  1468.  PROPERTY  SET  APART,  HOW  APPORTION- 
ED BETWEEN  WIDOW  AND  CHILDREN.  When  prop- 
erty, other  than  the  homestead  selected  and  recorded  during 
the  lifetime  of  the  decedent,  is  set  apart  to  the  use  of  the 
family,  in  accordance  with  the  provisions  of  this  chapter, 
such  property,  if  the  decedent  left  a  surviving  spouse  and 
no  minor  child,  is  the  property  of  such  spouse.  If  the 
decedent  left  also  a  minor  child  or  children,  the  one-half  of 
such  property  belongs  to  the  surviving  spouse,  and  the  re- 
mainder to  the  child,  or  in  equal  shares  to  the  children,  if 
there  are  mote  than  one.  If  there  is  no  surviving  spouse, 
the  whole  belongs  to  the  minor  child  or  children.  If  the 
property  set  apart  is  a  homestead,  selected  from  the  sep- 
arate property  of  the  decedent,  the  court  can  set  it  apart 
only  for  a  limited  period,  to  be  designated  in  the  order, 
and,  subject  to  such  homestead  right,  the  property  remains 
subject  to  administration. 

Htotoryi  Enacted  March  11.  1872,  re-enactment  of  fi  125  Pro- 
bate Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  361; 
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April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt),  p.  87;  February 
19,  1881,  Stats/ and  Amdts.  1881,  p.  8;  by  Code  Commission,  Act 
March  8,  1901,  Stats,  and  Amdti^.  1900-1,  p.  211,  act  held  un- 
constitutional, see  history,  Kerr's  Cyc.  C.  C  S  4;  amended  March 
23,  1907,  Stats,  and  Amdts.  1907,  p.  934,  Kerr's  Stats,  and  Amdts. 
1906-7,  p.  498. 


§1469.    ADMINISTRATION    WHEN    ESTATE    DOES 
NOT  EXCEED  FIFTEEN  HUNDRED  DOLLARS.     If  a 

deceased  person  leave  a  widow  or  minor  child  or  minor 
children  and  upon  the  return  of  the  inventory  of  the  estate 
of  such  deceased  person  it  shall  appear  to  the  court  or  a 
judge  thereof  by  the  verified  petition  of  the  personal  rep- 
resentative of  such  deceased  person  or  of  his  widow  or 
of  his  minor  children  or  child  or  of  the  guardian  of  such 
minor  children  or  of  any  of  them  that  the  net  value  of  the 
whole  estate  of  said  deceased  over  and  above  all  liens  or 
encumbrances  of  record  at  the  date  of  the  death  of  said  de- 
ceased does  not  exceed  the  sum  of  fifteen  hundred  dollars, 
the  court,  or  a  judge  thereof  shall,  by  order,  require  all 
persons  interested  to  appear  on  a  day  fixed  to  show  cause 
why  the  whole  of  said  estate  should  not  be  assigned  for 
the  use  and  support  of  the  family  of  the  deceased.  Notice 
thereof  shall  be  given  and  proceedings  had  in  the  same 
manner  as  provided  in  sections  one  thousand  six  hundred 
and  thirty-three,  one  thousand  six  hundred  and  thirty-tive, 
and  one  thousand  six  hundred  and  thirty-eight  of  this  code. 
If,  upon  the  hearing,  the  court  finds  that  the  net  value  of 
the  estate  over  and  above  all  liens  or  encumbraifces  of  record 
at  the  date  of  death  of  said  deceased  does  not  exceed  the 
sum  of  fifteen  hundred  dollars,  it  shall,  by  decree  for  that 
purpose,  assign  to  the  widow  of  the  deceased,  if  there  be 
a  widow,  or  if  there  be  no  widow,  then  to  the  minor  chil- 
dren of  the  deceased,  if  there  be  minor  children,  the  whole 
of  the  estate,  subject  to  whatever  mortgages,  liens,  or  en- 
cumbrances there  may  be  upon  said  estate  at  the  time  of 
the  death  of  said  deceased,  after  the  payment  of  the  ex- 
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penses  of  the  last  illness  of  the  deceased,  funeral  charges, 
and  expenses  of  administration,  and  the  title  thereof  shall 
vest  absolutely  in  such  widow,  if  there  is  a  widow,  or  if 
there  is  no  widow,  in  the  minor  children  or  child,  subject 
to  whatever  mortgages,  liens  or  encumbrances  there  may 
be  upon  said  estate  at  the  time  of  the  death  of  the  deceased, 
and  there  must  be  no  further  proceedings  in  the  administra- 
tion, unless  further  estate  be  discovered. 

Htotorj-t  Enacted  March  11,  1872;  amended  February  15,  1876, 
Code  Amdts.  1875-6.  p.  102;  April  16»  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt),  p.  88;  February  16,  1897,  Stats,  and  Amdts.  1897, 
p.  7;  March  25,  1911,  Stats,  and  Amdts.  1911,  p.  498. 

§1470.  WHEN  ALL  PROPERTY  OTHER  THAN 
HOMESTEAD  TO  GO  TO  CHILDREN.  If  the  widow  has 
a  maintenance  derived  from  her  own  property  equal  to  the 
portion  set  apart  to  her  by  the  preceding  sections  of  this 
article,  the  whole  property  so  set  apart»  other  than  the  home- 
stead, must  go  to  the  minor  children. 

Hiiitoryt  Enacted  March  11,  1872,  re-enactment  of  S  127  Pro- 
bate Act;  amended  April  16.  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  88;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1»  p.  211,  act  held  unconstitutional,  see  history,  {  5 
ante. 
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ARTICLE  II. 

OF  THE  HOMESTEAD. 

5  147^.     Rights  of  survivor  to  homestead. 

S  1475.  Selected  and  recorded  homestead  set  off  to  person  en- 
titled. 

S  1476.  Appraisers  to  carve  out  of  the  original,  exceeding  Ave 
thousand  dollars  in  value,  a  homestead,  and  report  the 
same. 

5  1477.  Report  of  the  appraisers.  Majority  and  minority,  which 
may  be  confirmed. 

S  1478.  Day  to  be  set  for  confirming  or  rejecting  the  report  of 
the  appraisers.     Appeal. 

§  1479.  If  report  rejected,  other  appraisers  appointed  [re- 
pealed]. 

S  1480.  Instead  of  dividing  homestead,  who  may  take  a  deed 
thereof  at  appraised  value  [repealed]. 

§  1481.  If  no  homestead  is  selected  and  recorded  prior  to  death 
of  decedent,  one  may  be  petitioned  for  [repealed]. 

9  1482.  Court  to  direct  partition  suit  In  the  superior  court, 
when.     Proceedings  thereon   [repealed]. 

5  1483.  If  property  is  common  or  separate,  court  to  cause  ap- 
praisement and  admeasurement  to  be  made  [re- 
pealed]. 

S  1484.  New  appraisement,  when  ordered.  Instead  of  deeding 
property  at  appraised  value,  public  sale  to  be  or- 
dered, when  [repealed]. 

S  1485.  Costs,  to  whom  chargeable.  Persons  succeeding  to 
rights  of  homestead  owners  have  all  their  powers  and 
rights. 

S  1486.     Certified   copies   of  certain   orders  to  be  recorded. 


§1474.    RIGHTS  OF  SURVIVOR    TO    HOMESTEAD. 

If  the  homestead  selected  by  the  husband  and  wife,  or  either 
of  them,  during  their  coverture,  and  recorded  while  both  are 
living,  was  selected  from  the  community  property,  or  from 
the  separate  property  of  the  person  selecting  or  joining  in 
the  selection  of  the  same,  it  vests,  on  the  death  of  the  hus- 
band or  wife,  absolutely  in  the  survivor.     If  the  homestead 
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was  selected  from  the  separate  property  of  either  the  hus- 
band or  wife,  without  his  or  her  consent,  it  vests,  on  the 
death  of  the  person  from  whose  property  it  was  selected, 
in  his  or  her  heirs,  or  devisees,  subject  to  the  power  of  the 
superior  court  to  assign  it  for  a  limited  period  to  the  family 
of  the  decedent.  In  either  case  it  is  not  subject  to  the 
payment  of  any  debt  or  liability  contracted  by  or  existing- 
against  the  husband  and  wife,  or  either  of  them,  previous 
to  or  at  the  time  of  the  death  of  such  husband  or  wife,  except 
as  provided  in  the  Civil  Code. 

History:  Enacted  March  11,  1872;  amended  March  24.  1874, 
Code  Amdts.  1873-4,  p.  362;  April  16,  1880i  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  88;  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  211,  act  held  unconstitptional,  see 
history,  Kerr's  Cyc.  C.  C.  Ml  March  1,  1911,  Stats,  and  Amdts. 
1911,  p.   254. 

§1475.  SELECTED  AND  RECORDED  HOMESTEAD 
SET  OFF  TO  PERSON  ENTITLED.  If  the  homestead 
selected  and  recorded  prior  to  the  death  of  the  decedent  be 
returned  in  the  inventory  appraised  at  not  exceeding  five 
thousand  dollars  in  value,  or  was  previously  appraised  as 
provided  in  the  Civil  Code,  and  such  appraised  value  did 
not  exceed  that  sum,  the  superior  court  must,  by  order, 
set  it  off  to  the  persons  in  whom  title  is  vested  by  the  preced- 
ing section. 

[Subsisting  liens  to  be  paid  by  solvent  estate.]  If  there 
be  subsisting  hens  or  encumbrances  on  the  homestead,  the 
claims  secured  thereby  must  be  presented  and  allowed  as 
other  claims  against  the  estate.  If  the  funds  of  the  estate 
be  adequate  to  pay  all  claims  against  the  estate,  the  claims 
so  secured  must  be  paid  out  of  such  funds.  If  the  funds 
of  the  estate  be  not  sufficient  for  that  purpose,  the  claims 
so  secured  shall  be  paid  proportionately  with  other  claims 
allowed,  and  the  liens  or  encumbrances  on  the  homestead 
shall  only  be  enforced  against  the  homestead  for  any  de- 
ficiency remaining  after  such  payment. 
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HIstoiTi  Enacted  March  11,  1872;  amended  March  24,  1874. 
Code  Amdts.  1873-4»  p.  362;  April  16.  1880.  Code  Amdts.  1880 
(C.  C.  P.  pt),  p.  88;  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  211,  act  held  unconstitutional,  see 
history,  S  5  ante. 

§1476.  APPRAISERS  TO  CARVE  OUT  OF  THE 
ORIGINAL,  EXCEEDING  FIVE  THOUSAND  DOLLARS 
IN  VALUE,  A  HOMESTEAD,  AND  REPORT  THE 
SAME.  If  the  homestead,  as  selected  and  recorded,  be  re- 
turned in  the  inventory  appraised  at  more  than  five  thousand 
dollars,  the  appraisers  must,  before  they  make  their  return, 
ascertain  and  appraise  the  value  of  the  homestead  at  the  time 
the  same  was  selected,  and  if  such  value  exceeded  five 
thousand  dollars,  or  if  the  homestead  was  appraised  as  pro> 
vided  in  the  Civil  Code,  and  such  appraised  value  exceeded 
that  sum,  the  appraisers  must  determine  whether  the  prem- 
ises can  be  divided  without  material  injury,  and  if  they  find 
that  they  can  be  thus  divided,  they  must  admeasure  and 
set  apart  to  the  parties  entitled  thereto  such  portion  of 
the  premises,  including  the  dwelling-house,  as  will  amount 
in  value  to  the  sum  of  6ve  thousand  dollars,  and  make  re- 
port thereof,  giving  the  metes,  bounds,  and  full  description 
of  the  portion  set  apart  as  a  homestead.  If  the  appraisers 
find  that  the  premises  exceeded  in  value,  at  the  time  of  their 
selection,  the  sum  of  five  thousand  dollars,  and  that  they 
cannot  be  divided  without  material  injury,  they  must  report 
such  finding,  and  thereafter  the  court  may  make  an  order 
for  the  sale  of  the  premises  and  the  distribution  of  the  pro- 
ceeds to  the  parties  entitled  thereto. 

Htotorx'  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  363;  by  Code  Commission,  Act  March  8, 
1901,  Stats,  and  Amdts.  1900-1,  p.  211,  act  held  unconstitutional, 
see  history,  S  5  ante. 

§  1477.  REPORT  OF  THE  APPRAISERS.  MAJORITY 
AND    MINORITY,    WHICH    MAY    BE    CONFIRMED. 

Any   two   of   the  appraisers   concurring  may   discharge   the 
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duties  imposed  upon  the  three,  and"  make  the  report.  A  dis- 
senting rep6rt  may  be  made  by  the  third  appraiser.  The 
report  must  state  fully  the  acts  of  the  appraisers.  Both  re- 
ports may  be  heard  and  considered  by  the  court  in  determin- 
ing a  confirmation  or  rejection  of  the  majority  report,  but  the 
minority  report  must  in  no  case  be  confirmed. 

Historyt  Enacted  March  11,  1872;  amended  by  Code  Commis- 
sion, Act  March  8.  1901,  Stats,  and  Amdts.  1900-1,  p.  211,  act 
held  unconstitutional,  see  history,  fi  5  ante. 

§  1478.  DAY  TO  BE  SET  FOR  CONFIRMING  OR  RE- 
JECTING THE  REPORT  OF  THE  APPRAISERS.  AP- 
PEAL. When  the  report  of  the  appraisers  is  filed,  the  court 
must  set  a  day  for  hearing  any  objections  thereto,  from  any 
one  interested  in  the  estate.  Notice  of  the  hearing  must  be 
given  for  such  time,  and  in  such  manner,  as  the  court  may 
direct.  If  the  court  be  satisfied  that  the  report  is  correct, 
it  must  be  confirmed,  otherwise  rejected.  In  case  the  re- 
port is  rejected,  the  court  may  appoint  new  appraisers  to 
examine  and  report  upon  the  homestead,  and  similar  pro- 
ceedings may  be  had  for  the  confirmation  or  rejection  of  their 
report,  as  upon  the  first  report. 

Hlstoryi  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  363;  by  Code  Commission,  Act  March  S, 
1901,  Stats,  and  Amdts.  1900-1,  p.  212,  act  held  unconstitutional, 
see  history,  fi  5  ante. 

§1479.  IF  REPORT  REJECTED,  OTHER  APPRAIS- 
ERS APPOINTED   [repealed]. 

Hlstoryi  Enacted  March  11,  1872;  repealed  March  24,  1874, 
Code  Amdts.   1873-4,  p.   364. 

§  1480.  INSTEAD  OF  DIVIDING  HOMESTEAD,  WHO 
MAY  TAKE  A  DEED  THEREOF  AT  APPRAISED 
VALUE  [repealed], 

Hlfitoryi  Enacted  March  11,  1872;  repealed  March  24,  1874, 
Code  Amdts.   1873-4,  p.   364. 

46  721 


1481-1485         CODE  OF  CIVIL.  PROCEDURE.   [Pt.III,Tit.XI. 

§1481.  IF  NO  HOMESTEAD  IS  SELECTED  AND 
RECORDED  PRIOR  TO  DEATH  OF  DECEDENT,  ONE 
MAY  BE  PETITIONED  FOR  [repealed]. 

H^torrt  Enacted  March  11,  1872;  repealed  March  24,  1874. 
Code  Amdts.   1873-4,  p.   364. 


§1482.  COURT  TO  DIRECT  PARTITION  SUIT  IN 
SUPERIOR  COURT,  WHEN.  PROCEEDINGS  THERE- 
ON  [repealed]. 

HUtoryi  Enacted  March  11.  1872;  repealed  March  24,  1874. 
Code  Amdts.   1873-4,  p.   364. 


§  1483.  IF  PROPERTY  IS  COMMON  OR  SEPARATE, 
COURT  TO  CAUSE  APPRAISEMENT  AND  ADMEAS- 
UREMENT TO  BE  MADE  [repealed]. 

Hlstorrt  Enacted  March  11,  1872;  repealed  March  24,  1S74. 
Code  Amdts.   1873-4.  p.  364. 


§1484.  NEW  APPRAISEMENT,  WHEN  ORDERED. 
INSTEAD  OF  DEEDING  PROPERTY  AT  APPRAISED 
VALUE.   PUBLIC   SALE  TO   BE    ORDERED,    WHEN 

[repealed]. 

Hlstorrt  Enacted  March  11,  1872;  repealed  March  24,  1S74. 
Code  Amdts.   1873-4,  p.   364. 

§1485.  COSTS,  TO  WHOM  CHARGEABLE.  PER- 
SONS SUCCEEDING  TO  RIGHTS  OF  HOMESTEAD 
OWNERS  HAVE  ALL  THEIR  POWERS  AND  RIGHTS. 

The  costs  of  all  proceedings  in  the  superior  court  provided 
for  in  this  chapter,  must  be  paid  by  the  estate  as  expenses 
of  administration.  Persons  succeeding  by  purchase  or  other- 
wise to  the  interests,  rights,  and  title  of  successors  to  home- 
steads, or  to  the  right  to  have  homesteads  set  apart  to  them. 
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as  in  this  chapter  provided,  have  all  the  rights  and  benefits 
conferred  by  law  on  the  persons  whose  interests  and  rights 
they  acquire. 

Hlstoryi  Enacted  March  11,  1872;  amended  April  16,  I'SSO, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  89;  repealed  by  Code  Commis- 
sion. Act  March  8,  1901,  Stats,  rand  Amdts.  1900-1,  p.  214,  act 
held  unconstitutional,  see  history,  fi  5  ante. 

§  1486.  CERTIFIED  COPIES  OF  CERTAIN  ORDERS 
TO  BE  RECORDED.  A  certified  copy  of  every  final. order 
made  in  pursuance  of  this  article,  by  which  a  report  is 
confirmed,  property  assigned,  or  sale  confirmed,  must  be 
recorded  in  the  office  of  the  recorder  of  the  county  where 
the  homestead  property  is  situated. 

Historxi  Enacted  March  11,  1872;  repealed  by  Code  Commls- 
alon.  Act  March  8,  1901«  Stats,  and  Amdts.  1900-1,  p.  214.  act 
held  unconstitutional,  see  history,  §  5  ante. 
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CHAPTER  VI. 

OF    CLAIMS    AGAINST    THE    ESTATE. 

8  H90.     Notice  to  credltorei. 

S  1491.     Time  expressed  in  the  notice. 

8  1491a.  Fllingr  copy  of  printed  notice  to  creditors. 

5  1492.     Copy  and  proof  of  notice  to  be  filed  and  order  made. 
S  1493.     Time  within   which   claims  against  an   estate   must    be 

presented. 
3  1494.     Claims  to  be  sworn  to,  and  when  allowed,  to  bear  same 

Interest  as  Judgments. 
§  1495.     Superior  Judge  may  present  claim,  and  action  thereon. 
S  1496.     Allowance  and  rejection  of  claims. 

9  1497.     Approved  claims  or  copies  to  be  filed.     Claims  secured 

by  liens  may  be  described.     Lost  claims. 

S  149S.     Rejected  claims  to  be  sued  for  within  three  months. 

9  1499.     Claims    barred    by   statute    of   limitations.      When    and 
whom  Judge  may  examine. 

fi  1500.     Claims  must  be  presented  before  suit. 

S  1601.     Time  of  limitation. 

5  1502.     Claims  In  action  pending  at  time  of  decease. 

S  1503.     Allowance  of  claim  In  part 

9  1504.     Effect  of  Judgment  against  executor. 

9  1505.     Execution    not   to   issue  after   death.     If  one   is    levied 
the  property  may  be  sold. 

9  1506.     What  Judgment  is  not  a  lien   on  real   property  of  es- 
tate. 

9  1507.     May   refer  doubtful  claims.     Effect  of  referee's  allow- 
ance or  rejection. 

9  1508.     Trial  by  referee,  how  confirmed  and  its  effect. 

9  1609.     Liability  of  executor,  etc.,  for  costs. 

9  1510.     Claims  of  executor,  etc.,  against  estate. 

9  1511.     Executor  neglecting  to  give  notice  to  creditors,   to  oe 
removed. 

9  1512.     Executor  to  return  statement  of  claims. 

9  1513.     Payment  of  Interest-bearing  claims. 

9  1514.     Manner  of  closing  estates  when  claims  are  unpaid  and 
claimant  cannot  be  found. 

§  1490.    NOTICE  TO  CREDITORS.     Every  executor  or 
administrator  must,  immediately  after  his  letters  are  issued. 
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cause  to  be  published  in  some  newspaper  of  the  county,  if 
there  be  one,  if  not,  then  in  such'  newspaper  as  may  be 
designated  by  the  judge  or  court,  a  notice  to  the  creditors 
of  the  decedent,  requiring  all  persons  having  claims  against 
said  decedent  to  file  them,  with  the  necessary  vouchers,  in 
the  office  of  the  clerk  of  the  court  from  which  the  letters 
were  issued,  or  to  exhibit  them,  with  the  necessary  vouchers, 
to  the  executor  or  administrator,  at  the  place  of  his  residence 
or  business  to  be  specified  in  the  notice;  provided,  said  resi- 
dence or  place  of  business  shall  be  in  the  county  in  which 
said  proceeding  is  had.  Such  notice  must  be  published  as 
often  as  the  court  or  judge  shall  direct,  but  not  less  than 
once  a  week  for  four  weeks.  The  court,  or  judge  may  also 
direct  additional  notice  by  publication  or  posting.  In  case 
such  executor  or  administrator  resigns,  or  is  removed,  be- 
fore the  time  expressed  in  the  notice,  his  successor  must 
give  notice  only  for  the  unexpired  time  allowed  for  such 
filing  or  presentation. 

Hlnlorrt  Enacted  March  11,  1872;  amended  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  214,  act 
held  unconstitutional,  see  history,  fi  5  C.  C.  P.;  amended  Marci. 
21,  1911,  Stats,  and  Amdts.  1911,  p.  424;  May  16,  1915,  Stats,  and 
Amdts.  1915,  p.  539.     In  effect  Aug^ust  8,  1915. 

§1491.  TIME  EXPRESSED  IN  THE  NOTICE.  The 
time  expressed  in  the  notice  must  be  ten  months  after  its 
first  publication  when  the  estate  exceeds  in  value  the  sum  of 
ten  thousand  dollars,  and  four  months  when  it  does  not. 

Htotorri  Enacted  March  11,  1872;  amended  by  Code  Commis- 
sion. Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  214,  act 
held  unconstitutional,  see  history,  9  6  ante. 

§  1491a.  FILING  COPY  OF  PRINTED  NOTICE  TO 
CREDITORS.  Within  thirty  days  after  the  first  publication 
of  notice  to  creditors,  the  executor  or  administrator  must 
file  or  cause  to  be  filed  in  the  court  a  printed  copy  of  said 

725 


1 


§§  1492,  1493         CODE  OF  CIVIL  PROCEDURE.    [Pt.III,Tit.XI. 

notice  to  creditors  accompanied  by  a  statement  setting  forth 
the  date  of  the  first  publication  thereof  and  the  name  of  the 
newspaper  in  which  the  same  is  printed. 

UUtoiTt     Enacted   March    24.   1911,    Stats,   and   Amdts.    1911, 
p.   476. 


§1492.  COPY  AND  PROOF  OF  NOTICE  TO  BE 
FILED  AND  ORDER  MADE.  After  the  notice  is  given, 
as  required  by  the  precedmg  section,  a  copy  thereof,  with 
the  affidavit  of  due  publication,  or  of  publication  and  post- 
ing, must  be  filed,  and  upon  such  affidavit  or  other  testi- 
mony to  the  satisfaction  of  the  court,  an  order  or  decree 
showing  that  due  notice  to  creditors  has  been  given,  and 
directing  that  such  order  or  decree  be  entered  in  the  min- 
utes and  recorded,  must  be  made  by  the  court. 

Historyi  Enacted  March  11,  1872,  re-enactment  of  |  129  Pro- 
bate Act  as  amended  May  20,  1861,  Stats.  1861,  p.  637;  amended 
by  Code  Commission,  Act  March  8«  1901,  Stats,  and  Amdts. 
1900-1,  p.   215«   act   held   unconstitutional,  see  history,    S  5   ante. 


§  1493.  TIME  WITHIN  WHICH  CLAIMS  AGAINST 
AN  ESTATE  TO  BE  PRESENTED.  All  claims  arising 
upon  contracts,  whether  the  same  be  due,  not  due,  or  con- 
tingent, and  all  claims  for  funeral  expenses  and  expenses 
of  the  last  sickness  must  be  filed  or  presented  within  a 
time  limited  in  the  notice,  and  any  claim  not  so  filed  or 
presented  is  barred  forever;  provided,  however,  that  when 
it  is  made  to  appear  by  the  affidavit  of  the  claimant  to  the 
satisfaction  of  the  court,  or  a  judge  thereof,  that  the  claim- 
ant had  no  notice  as  provided  in  this  chapter,  by  reason 
of  being  out  of  the  state,  it  may  be  filed  or  presented  at 
any  time  before  a  decree  of  distribution  is  entered.  A  brief 
description  of  every  claim  filed  must  be  entered  by  the  clerk 
in  the  register,  showing  the  name  of  the  claimant,  the  amount 
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and  character  of  the  claim,  the  rate  of  interest,  if  any,  and 
the  date  of  filing. 

TUmtoryt  Enacted  March  11,  1872,  substantial  re-enactment 
of  5  130  Probate  Act  as  amended  February  7,  1860,  Stats.  1860, 
p.  17,  91;  amended  March  24,  1874.  Code  Amdts.  1873-4,  p.  864; 
April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  89;  April  25, 
1913,  Stats,  and  Amdts.  1913,  p.  88;  May  18,  1916.  Stats,  and 
Amdts.  1915,  p.  539.     In  effect  Augrust  8,  1915. 


§1494.  CLAIMS  TO  BE  SWORN  TO,  AND  WHEN 
ALLOWED,  TO  BEAR  SAME  INTEREST  AS  JUDG- 
MENTS. Every  claim  which  is  due,  when  filed  with  the 
clerk,  or  presented  to  the  executor  or  administrator,  must 
be  supported  by.  the  affidavit  of  the  claimant,  or  some  one 
in  his  behalf,  that  the  amount  is  justly  due,  that  no  pay- 
ments have  been  made  thereon  which  are  not  credited,  and 
that  there  are  no  offsets  to  the  same,  to  the  knowledge  of 
the  affiant.  If  the  claim  be  not  due  when  filed  or  presented, 
or  be  contingent,  the  particulars  of  such  claim  must  be 
stated.  When  the  affidavit  is  made  by  a  person  other  than 
the  claimant,  he  must  set  forth  in  the  affidavit  the  reason 
why  it  is  not  made' by  the  claimant.  The  oath  may  be  taken 
before  any  officer  authorized  to  administer  oaths.  The 
executor  or  administrator  may  also  require  satisfactory 
vouchers  or  proofs  to  be  produced  in  support  of  the  claim. 
No  greater  rate  of  interest  shall  be  allowed  upon  any  claim 
after  its  approval  by  the  administrator  or  executor  and  judge 
than  is  allowed  on  judgments  obtained  in  the  superior 
court. 

Hlatorj-i  Enacted  March  11,  1872,  re-enactment  of  fi  131  Pro- 
bate Act  as  amended  February  7,  1860,  Stats.  1860,  p.  17.  §  2, 
and  May  21,  1861,  Stats.  1861,  p.  637,  9  40;  amended  March  24, 
1874,  Code  Amdts.  1873-4,  p.  865;  April  16,  1880,  Code  Amdts. 
1880  (C.  C.  P.  pt.),  p.  89;  by  Code  Commission,  Act  March  8, 
1901,  Stats,  and  Amdts.  1900-1,  p.  215,  act  held  unconstitutional, 
see  history,  S  5  C.  C.  P.;  amended  May  18«  1915,  Stats,  and 
Amdts.  1915,  p.  540.     Im  effcet  August  8,  1915. 
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§  1495.  SUPERIOR  JUDGE  MAY  PRESENT  CLAIM. 
AND  ACTION  THEREON.  Any  judge  of  a  superior  court 
may  file  or  present  a  claim  against  the  estate  of  a  decedent 
pending  before  him,  and  if  the  executor  or  administrator  al- 
lows the  claim,  said  judge  must  in  writing,  designate  some 
other  judge  of  the  superior  court  of  the  same  or  an  adjoin- 
ing county,  who,  upon  the  presentation  of  such  claim  to 
him,  is  vested  with  power  to  allow  or  reject  it,  and  the  judge 
filing  or  presenting  such  claim,  in  case  of  its  rejection  by 
the  executor  or  administrator,  or  by  Such  judge  as  shall  have 
acted  upon  it,  has  the  same  right  to  sue  in  a  proper  court 
for  its  recovery  as  other  persons  have  when  their  claims 
against  an  estate  are  rejected. 

Hlatorxt  Enacted  March  11,  1872;  amended  April  16,  1S8U, 
Code  Amdts.  1880  (C.  C.  P.  pt.).  p.  90;  by  Code  Commission,  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  215,  act  held  uncon- 
stitutional, see  history,  5  5  C.  C.  P.,  amended  May  18,  1915, 
Stats,   and   Amdts.   1915,  p.  540.     In  effect  August   8,   1915. 


§  1496.    ALLOWANCE  AND  REJECTION  OF  CLAIMS. 

When  a  claim,  accompanied  by  the  affidavit  required  in  this 
chapter,  has  been  filed  with  the  clerk,  the  executor  or  ad- 
ministrator  must  allow  or  reject  it,  and^  his  allowance  or 
rejection  thereof  must  be  in  writing  and  filed  with  the  cleik. 
If  the  executor  or  administrator  so  allow  the  claim  after 
filing,  the  clerk  must,  immediately  after  the  filing  of  such 
allowance,  present  the  claim,  together  with  the  allowance, 
to  the  judge,  and  must  at  the  time  of  such  presentation  en- 
dorse on  the  claim  the  date  thereof.  The  judge  must  endorse 
upon  the  claim  so  filed  his  allowance  or  rejection,  with 
the  date  thereof.  When  a  claim,  accompanied  by  the  affi- 
davit required  in  this  chapter,  is  presented  to  the  executor 
or  administrator  before  filing,  he  must  endorse  thereon  his 
allowance  or  rejection,  with  the  day  and  date  thereof.  If 
he  allow  the  claim  so  presented,  it  must  be  presented  to  the 
judge  for  his  approval,  who  must  in  the  same  manner  en- 
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dorse  upon  it  his  allowance  or  rejection,  and,  if  allowed,  it 
must,  within  thirty  days  thereafter,  be  Hied  with  the  clerk. 
If,  where  a  claim  has  been  filed  without  presentation,  the 
executor  or  administrator  refuse  or  neglect  to  61e  such  al- 
lowance or  rejection  for  ten  days  after  the  claim  has  been 
filed,  or  if,  where  a  claim  has  been  presented  before  Bling, 
the  executor  or  administrator  refuse  or  neglect  to  endorse 
such  allowance  or  rejection  for  ten  days  after  the  claim  has 
been  presented  to  him,  or  if  the  judge  refuse  or  neglect  to 
endorse  such  allowance  or  rejection  for  ten  days  after  the 
claim  has  been  presented  to  him,  such  refusal  or  neglect 
may,  at  the  option  of  the  claimant,  be  deemed  equivalent 
to  a  rejection  on  the  tenth  day;  and  if  the  presentation 
be  made  before  filing  by  a  notary,  the  certificate  of  such 
notary,  under  seal,  shall  be  prima  facie  evidence  of  such 
presentation  and  the  date  thereof.  If  the  claim  be  filed  with 
the  clerk,  or  presented  to  the  executor  or  administrator,  be- 
fore the  expiration  of  the  time  limited  for  the  filing  or 
presentation  of  claims,  the  same  is  filed  or  presented  in 
time,  though  acted  upon  by  the  executor  or  administrator, 
and  by  the  judge,  after  the  expiration  of  such  time.  If  the 
claim  be  payable  in  a  particular  kind  of  money  or  currency, 
it  shall,  if  allowed,  be  payable  only  in  such  money  or  cur- 
rency. Every  claim  allowed  by  the  executor  or  administra- 
tor and  approved  by  the  judge  shall  be  ranked  among  the 
acknowledged  debts  of  the  estate,  to  be  paid  in  due  course 
of  administration.  The  dates  of  allowance  of  every  such 
claim,  together  with  the  amount  allowed,  must  be  entered  in 
the  register  by  the  clerk  after  the  allowance  thereof  by  the 
judge. 

Hlatoryi  Enacted  March  11,  1872,  substantial  re-enactment 
of  f  132  Probate  Act  as  amended  May  20,  1861,  Stats.  1861,  p. 
637,  Ml;  amended  March  24,  1874,  Co4e  Amdts.  1873-4,  p.  365; 
April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  90;  by  Code 
Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  215, 
act  held  unconstitutional,  see  history,  9  5  C  C.  P.;  amended  May 
18.  1916.  Stats,  and  Amdts.  1916,  p.  640.    In  eflect  August  8,  1916. 
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§1497.  APPROVED  CLAIMS  OR  COPIES  TO  BE 
FILED.  If  the  clafm  be  founded  on  a  bond,  bill,  note,  or 
any  other  instrument,  the  original  need  not  be  Hied  pr 
presented,  but  a  copy  of  such  instrument  with  all  endorse- 
ments must  be  attached  to  the  statement  of  the  claim  and 
filed  therewith,  and  the  original  instrument  must  be  exhibited, 
if  demanded  by  the  executor  or  administrator  or  judge,  un- 
less it  be  lost  or  destroyed,  in  which  case  the  claimant 
must  accompany  his  claim  when  Hied  or  presented  by  his 
affidavit,  containing  a  copy  or  particular  description  of  such 
instrument,  and  stating  its  loss  or  destruction.  If  the  claim, 
or  any  part  thereof,  be  secured  by  a  mortgage  or  other  lien 
which  has  been  recorded  in  the  ofHce  of  [the]  recorder  of 
the  county  in  which  the  land  affected  by  it  lies,  it  shall 
be  sufficient  to  describe  the  mortgage  or  lien,  and  refer  to 
the  date,  volume,  and  page  of  its  record.  If,  in  any  case, 
the  claimant  has  left  any  original  voucher  in  the  hands 
of  the  executor  or  administrator,  or  suffered  the  same  to  be 
Hied  with  the  clerk,  he  may  withdraw  the  same,  when  a 
copy  thereof  has  been  already,  or  is  then,  attached  to  his 
claim. 

Hlatoryi  Enacted  March  11,  1872,  substantial  re-enactment 
of  S  183  Probate  Act  as  amended  May  20,  1861,  Stats.  1861,  p. 
688,  8  42;  amended  April  16,  1880,  Code  Amdts.  1880  <C.  C.  P. 
pt),  p.  90;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  216,  act  held  unconstitutional,  see  history,  |  5 
C.  C.  P.;  amended  May  18,  1915,  Stats,  and  Amdts.  1915.  p.  641. 
In  effect  August  8.  1915. 

§1498.  REJECTED  CLAIMS  TO  BE  SUED  FOR 
WITHIN  THREE  MONTHS.  When  a  claim  is  rejected 
either  by  the  executor  or  administrator,  or  a  judge  of  the 
superior  court,  written  notice  of  such  rejection  shall  be  given 
by  the  executor  or  administrator  to  the  holder  of  such  claim 
or  to  the  person  filing  or  presenting  the  same,  and  the  hold- 
er must  bring  suit  in  the  proper  court  against  the  executor 
or  administrator  within  three  months  after  the  date  of  service 
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of  such  notice  if  the  claim  be  then  due,  or  within  two 
months  after  it  becomes  due,  otherwise  the  claim  shajl  be 
forever  barred. 

Hlatoryt  Enacted  March  11,  1872,  re-enactment  of  8  134  Pro- 
bate Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  91;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  216,  act  held  unconstitutional,  see  history,  9  5 
C.  C.  P.;  amended  March  6,  1909,  Stats,  and  Amdts.  1909,  p.  147; 
May  18,  1916,  Stats,  and  Amdts.  1915,  p.  542.  In  effect,  August  8. 
1915. 

§  1499.  CLAIMS  BARRED  BY  STATUTE  OF  LIMITA- 
TIONS. WHEN  AND  WHOM  JUDGE  MAY  EXAMINE. 
No  claim  must  be  allowed  by  the  executor  or  administrator, 
or  by  a  judge  of  the  superior  court,  which  is  barred  by  the 
statute  of  limitations.  When  a  claim  is  presented  to  a 
judge  for  his  allowance,  he  may,  in  his  discretion,  examine 
the  claimant  and  others,  on  oath,  and  hear  any  legal  evi- 
dence touching  the  validity  of  the  claim.  No  claim  against 
any  estate,  which  has  been  filed  and  allowed,  or  presented 
and  allowed,  is  affected  by  the  statute  of  limitations,  pending 
the  proceedings  for  the  settlement  of  the  estate. 

HiMtoryt  Enacted  March  11,  1872,  substantial  re-enactment 
of  8  186,  Probate  Act  as  ataieuded  April  4.  2864.  Stats.  ^  868-4,  p. 
370.  f  12;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  91;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  216,  act  held  unconstitutional,  see  history,  S  5 
C.  C.  P.;  amended  March  1S«  1907,  Stats,  and  Amdts.  1907,  p. 
57S,  Kerr's  Stats,  and  Amdts..  1906-7,  p..  498;  May  18,  1916,  Stats, 
and  Amdts.  1916,  p.  642.    In  effect  August  8.  1916. 

§1500.  CLAIMS  MUST  BE  PRESENTED  BEFORE 
SUIT.  No  holder  of  any  claim  against  an  estate  shall 
maintain  any  action  thereon,  unless  the  claim  is  first  filed 
with  the  clerk,  or  presented  to  the  executor  or  administrator, 
except  in  the  following  case:  An  action  may  be  brought 
by  any  holder  of  a  mortgage  or  lien  to  enforce  the  same 
against  the  property  of  the  estate  subject  thereto,  where  all 
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recourse  against  any  other  property  of  the  estate  is  express- 
ly waived  in  the  complaint,  but  no  counsel  fees  shall  be 
recovered  in  such  action  unless  such  claim  be  so  filed  or 
presented. 

Hlatonrt  Enacted  March  II,  1S72,  re-enactment  of  8  136  Pro- 
bate Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  366; 
March  16,  1876,  Code  Amdts.  1875-6,  p.  103;  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  217,  act 
held  unconstitutional,  see  bistory,  15  C.  C.  P.;  amended  May 
18,  1915,  Stats,  and  Amdts.  1915,  p.  642.     la  effect  Ausust  8,  1915. 


§1501.  TIME  OP  LIMITATION.  The  time  during 
which  there  shall  be  a  vacancy  in  the  administration  must 
not  be  included  in  any  limitations  herein  prescribed. 

Hlstor>-t  Enacted  March  11,  1872,  re-enactment  of  8  137  Pro- 
bate Act 

§1502.  CLAIMS  IN  ACTION  PENDING  AT  TIMS 
OP  DECEASE.  If  an  action  is  pending  against  the  decedent 
at  the  time  of  his  death,  the  plaintiff  must  in  like  manner 
file  his  claim  with  the  clerk,  or  present  it  to  the  executor 
or  administrator  for  allowance  or  rejection,  authenticated 
as  required  in.  other  cases;  and  no  recovery  shall  be  had 
in  the  action  unless  proof  be  made  of  such  filing  or 
presentation. 

HIatorri  Enacted  March  11,  1872,  re-enactment  of  S  138  Pro- 
bate Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  217,  act  held  unconstitutional,  see 
history,  8  5  C.  C.  P.;  amended  May  18,  1916,  Stats,  and  Amdts. 
1916,  p.  642.     IB  effect  August  8,  1016. 

§1503.  ALLOWANCE  OP  CLAIM  IN  PART.  When- 
ever the  executor  or  administrator  or  the  judge  shall  act 
upon  any  claim  that  may  be  filed  with  the  clerk,  or  pre- 
sented to  the  executor  or  administrator,  and  is  willing  to 
allow  the  same  in  part,  he  must  state  in  his  allowance  the 
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amount  he  is  willing  to  allow.  If  the  creditor  refuse  to 
accept  the  amount  allowed  in  satisfaction  of  his  claim,  he 
shall  recover  no  costs  in  any  action  therefor  brought  against 
the  executor  or  administrator,  unless  he  recover  a  greater 
amount  than  that  offered  to  be  allowed. 

History  I  Enacted  March  11,  1872,  re-enactment  of  9  13d  Pro- 
bate Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  91;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900>1,  p.  217,  act  held  unconstitutional,  see  history,  §  & 
C.  C.  P.:  amended  May  18,  1916,  Stats,  and  Amdts.  1915,  p.  642. 
In  eirect  August  8.  1916. 

-  §  1504.  EFFECT  OF  JUDGMENT  AGAINST  EXECU- 
TOR. A  judgment  rendered  against  an  executor  or  admiu- 
istrator,  upon  any  claim  for  money  against  the  estate  of  his 
testator  or  intestate,  only  establishes  the  claim  in  the  same 
manner  as  if  it  had  been  allowed  by  the  executor  or  ad- 
ministrator and  the  judge;  and  the  judgment  must  be  that 
the  executor  or  administrator  pay,  in  due  course  of  admin- 
istration, the  amount  ascertained  to  be  due.  A  certified 
transcript  of  the  original  docket  of  the  judgment  must  be 
filed  among  the  papers  of  the  e^ate  in  court.  No  execution 
must  issue  upon  such  judgment,  nor  shall  it  create  any  lien 
upon  the  property  of  the  estate,  or  give  to  the  judgment  cred- 
itor any  priority  of  payment. 

Hlatoryt  Enacted  March  11,  1872,  substantial  re-enactment 
of  i  140  Probate  Act;  amended  April  16,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  91;  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  217,  act  held  unconetitutfonal,  see 
history,  §  6  ante. 

§  1505.    EXECUTION  NOT  TO  ISSUE  AFTER  DEATH. 

When  any  judgment  has  been  rendered  for  or  against  the 
testator  or  intestate  in  his  lifetime,  no  execution  shall  issue 
thereon  after  his  death,  except  as  provided  in  section  six 
hundred  eighty-six.  A  judgment  against  the  decedent  for 
the    recovery   of   raonty   must   be   filed   with    the   clerk,   or 
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presented  to  the  executor  or  administrator,  like  any  other 
claim.  If  execution  is  actually  levied  upon  any  property 
of  the  decedent  before  his  death,  the  same  may  be  sold  for 
the  satisfaction  thereof;  and  the  officer  making  the  sale  must 
account  to  the  executor  or  administrator  for  any  surplus  in 
his  hands.  A  judgment  creditor  having  a  judgment  which 
was  rendered  against  the  testator  or  intestate  in  his  life- 
time, may  redeem  any  real  estate  of  the  decedent  from  any 
sale  under  foreclosure  or  execution,  in  like  manner  and  with 
like  effect  as  if  the  judgment  debtor  were  still  living. 

History  I  Enacted  March  11,  1872,  sub^antial  re-enactmeni 
of  9  141,  Probate  Act  as  amended  May  20,  1861.  Stats.  1861,  p. 
638,  9  43;  amended  March  28,  1874.  Code  Amdts.  1873-4,  p.  414; 
by  Code  Commission,  Act  March  8,  1901.  Stats,  and  Amdts. 
1900-1,  p.  218,  act  held  unconstitutional,  see  history,  |  5  C.  C 
P.;  amended  May  18.  1915.  Stats,  and  Amdts.  1915.  p.  543.  Mm 
elTert   August   8.    1915. 


§1506.  WHAT  JUDGMENT  IS  NOT  A  LIEN  ON 
REAL  PROPERTY  OP  ESTATE.  A  judgment  rendered 
against  a  decedent,  dying  after  verdict  or  decision  on  an 
issue  of  fact,  but  before  judgment  is  rendered  thereon,  is  not 
a  lien  on  the  real  property  of  the  decedent,  but  is  payable 
in  due  course  of  administration. 

HIstoryt     Enacted  March  11,  1872. 

§1507.  MAY  REFER  DOUBTFUL  CLAIMS.  EF- 
PECT  OF  REFEREE'S  ALLOWANCE  OR  REJECTION. 

If  the  executor  or  administrator  doubts  the  correctness  of 
any  claim  presented  to  him  or  filed  with  the  clerk,  he  may 
enter  into  an  agreement  in  writing  with  the  claimant  to  re- 
fer the  matter  in  controversy  to  some  disinterested  person, 
to  be  approved  by  the  superior  court,  or  a  judge  thereof. 
Upon  Bling  the  agreement  and  approval  of  such  court  or 
judge,  in  the  office  of  the  clerk  of  the  court  for  the  county 
in  which  the  letters  testamentary  or  of  administration  were 
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granted,  the  clerk  must  enter  a  minute  of  the  order  referring 
the  matter  in  controversy  to  the  person  so  selected,  or,  if  the 
parties  consent,  a  reference  may  be  had  in  the  court;  and 
the  report  of  the  referee,  if  confirmed,  establishes  or  rejects 
the  claim  the  same  as  if  it  had  been  allowed  or  rejected  by 
the  executor  or  administrator  and  judge. 

Hlatoiyi  Enacted  March  11,  1872,  re-enactment  of  8  142  Pro- 
bate Act  as  amended  May  20,  1861,  Stats.  1861,  p.  638, 
§  44;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  91;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1.  p.  218,  act  held  unconstitutional,  see  history,  S  & 
C.  C.  P.;  amended  May  18,  1915,  Stats,  and  Amdts.  1915,  p.  643. 
In  effect  August  8,  1915. 

§1506.  TRIAL  BY  REFEREE,  HOW  CONFIRMED 
AND  ITS  EFFECT.  The  referee  must  hear  and  determine 
the  matter,  and  make  his  report  thereon  to  the  court  in 
which  hh  appointment  is  entered.  The  same  proceedings 
shall  be  had  in  all  respects,  and  the  referee  shall  have  the 
s^ame  powers,  be  entitled  to  the  same  compensation  and  sub- 
ject to  the  same  control,  as  in  other  cases  of  reference.  The 
court  may  remove  the  referee,  appoint  another  in  his  place, 
set  aside  or  confirm  his  report,  and  adjudge  costs,  as  in 
actions  against  executors  or  administrators,  and  the  judgment 
of  the  court  thereon  shall  be  as  valid  and  effectual,  in  all 
respects,  as  if  the  same  had  been  rendered  in  a  suit  com- 
menced by  ordinary  process. 

Hlntoryi  Unacted  March  11,  1872,  re-enactment  of  8  143  Pro- 
bate Act  as  amended  May  20.  1861,  Stats.  1861,  p.  689,  8  46. 

§1509.  LIABILITY  OF  EXECUTOR,  ETC.,  FOR 
COSTS.  When  a  judgment  is  recovered,  with  costs,  against 
any  executor  or  administrator,  he  shall  be  individually  liable 
for  such  costs,  but  they  must  be  allowed  him  in  his  admin- 
istration accounts,  unless  it  appears  that  the  suit  or  proceed- 
ing in  which  the  costs  were  taxed  was  prosecuted  or  de- 
fended without  just  cause. 
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Hlatoryi  Enacted  March  11,  1872,  re-enactment  of  I  144  Pro- 
bate Act;  repealed  by  Code  Commission,  Act  March  8,  1901. 
Stats,  and  Amdts.  1900-1,  p.  218,  act  held  unconstitutional,  see 
history,   S  6  ante. 


§1510.    CLAIMS    OF    EXECUTOR,    ETC.,    AGAINST 
ESTATE.     If  the  executor  or  administrator  is  a  creditor  of 
the  decedent,  his  claim  duly  authenticated  by  affidavit  shall 
be  filed  with  the  clerk,  and  must  be  presented  by  the  clerk 
for  allowance  or  rejection  to  the  judge,  who  shall  allow  or 
reject  it,  and  its  allowance  by  the  judge  is  sufficient  evidence 
of  its  correctness,  and  it  must  be  paid  as  other  claims  in  due 
course  of  administration.     If,  however,  the  judge  reject  the 
claim,  action  thereon  may  be  had  against  the  estate  by  the 
claimant,  and  summons  must  be  served  upon  the  judge,  who 
may  appoint  an  attorney,  at  the  expense  of  the  estate,  to 
defend  the  action.    If  the  claimant  recover  no  judgment,  he 
must  pay  all  costs,  including  defendant's  reasonable  attor- 
neys fees,  to  be  fixed  by  the  court. 

Hlatoryt  Enacted  March  11,  1872,  substantial  re-enactment 
.of  f  146  Probate  Act  as  amended  Ferbuary  21,  1872,  StaU.  1871-2. 
p.  52;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt). 
p.  92;  by  Code  Cofnmlssion,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  218,  act  held  unconstitutional,  see  history,  §5  C.  C. 
P.;  amended  May  18,  1916,  Stats,  and  Amdts.  1916,  p.  453.  la 
effect  August  8,  1916. 


§1511.  EXECUTOR  NEGLECTING  TO  GIVE  NOT- 
ICE TO  CREDITORS,  TO  BE  REMOVED.  If  an  executor 
or  administrator  neglects,  for  two  months  after  his  appoint- 
ment to  give  notice  to  creditors,  as  prescribed  by  this  chap- 
ter, the  court  must  revoke  his  letters,  and  appoint  some  other 
person  in  his  stead,  equally  or  the  next  in  order  entitled  to 
the  appointment. 

HUtoryt  Enacted  March  11,  1872,  re-enactment,  with  addi- 
tions, of  8  146  Probate  Act. 
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§1512.  EXECUTOR  TO  RETURN  STATEMENT  OF 
CLAIMS.  At  the  same  time  at  which  he  is  required  to  re- 
turn  an  inventory,  the  executor  or  administrator  must  also 
return  a  statement  of  all  claims  against  the  estate  which 
have  been  filed  with  the  clerk,  or  presented  to  the  executor 
or  administrator,  if  so  required  by  the  court,  or  a  judge 
thereof,  and  from  time  to  time  thereafter  he  must  present  a 
statement  of  claims  subsequently  so  filed  or  presented,  if  so 
required  by  the  court,  or  a  judge  thereof.  In  all  such  state- 
ments he  must  designate  the  names  of  the  creditors,  the  nat- 
ure of  each  claim,  when  it  became  due,  or  will  become  due, 
and  whether  it  was  allowed  or  rejected  by  him,  or  not  yet 
acted  upon. 

HUitoryi  Enacted  March  11,  1872,  re-enactment  of  S  147  Pro- 
bate Act;  amended  April  16.  1880,  Code  Amdta.  1880  (C.  C.  P. 
pt.)>  p.  92;  repealed  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  218,  act  held  unconstitutional,  see 
history,  9  5  C.  C.  P.;  amended  May  18,  1915,  Stats,  and  Amdts. 
1915,  p.  544.     IB  effect  August  8,  1915. 

§1513.  PAYMENT  OF  INTEREST-BEARING 
CLrAIMS.  If  there  be  any  debt  of  the  decedent  bearing  in- 
terest, whether  filed  or  not,  or  whether  presented  or  not,  the 
executor  or  administrator  may,  by  order  of  the  court,  pay 
the  amount  then  accumulated  and  unpaid,  or  any  part  there- 
of, at  any  time  when  there  are  sufficient  funds  properly  ap- 
plicable thereto,  whether  said  claim  be  then  due  or  not;  and 
interest  shall  thereupon  cease  to  accrue  upon  the  amount  so 
paid.  This  section  does  not  apply  to  existing  debts  unless 
the  creditor  consent  to  accept  the  amount. 

HIatoiT*  Enacted  March  24,  1874*,  Code  Amdts.  1873-4,  p. 
366;  amended  May  18,  1915,  Stats,  and  Amdts.  1915,  p.  544.  Id 
•tfcet  August  8,  1916. 

§1514.  MANNER  OP  CLOSING  ESTATES  WHEN 
CLAIMS  ARE  UNPAID  AND  CLAIMANT  CANNOT  BE 
POUND.    Whenever  any  claim  has  been  filed  or  presented 
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and  shall  have  been  approved  by  the  executor  or  adminis- 
trator and  by  the  judge,  but  the  same  has  not  been  paid, 
and  the  estate  is  in  all  other  respects"  ready  to  be  closed,  if 
it  be  made  to  appear  to  the  satisfaction  of  the  court  or  judge, 
by  affidavit,  or  by  testimony  taken  in  open  court,  that  the 
same  can  not  be,  and  has  not  been,  paid  because  the  claim- 
ant can  not  be  found,  the  court  or  judge  shall  make  an  order 
fixing  the  amount  of  said  claim,  with  interest,  if  any,  and 
directing. the  executor  or  administrator  to  deposit  the  amount 
with  the  county  treasurer  of  the  county  in  which  the  estate 
is  being  probated,  who  shall  give  a  receipt  for  the  same,  and 
who  shall  be  liable  upon  his  official  bond  therefor.  Such  exe- 
cutor or  ^administrator  shall  at  once  make  the  deposit  in  ac- 
cordance with  such  order  of  court  and  shall  forthwith  pro- 
ceed to  close  up  and  settle  such  estate.  Upon  the  final  set- 
tlement of  his  accounts,  the  receipt  of  such  treasurer  shall  be 
received  as  a  proper  voucher  for  the  payment  of  such  claim, 
and  shall  have  the  same  force  and  effect  as  if  executed  by 
such  claimant. 

[After  five  years   amount   deposited   in   state   treasury.] 

When  the  amount  so  deposited  is  not  claimed  within  five 
years  the  court  or  judge,  upon  such  showing  by  the  affidavit 
of  the  county  treasurer,  must  direct  the  same  to  be  deposited 
in  the  state  treasury  for  the  benefit  of  such  claimant,  or  his 
legal  representative  to  be  paid  to^him  whenever,  within  five 
years  after  such  deposit,  proof  to  the  satisfaction  of  the  state 
controller  and  state  treasurer  is  produced  that  he  is  entitled 
thereto.  When  so  claimed,  the  evidence  and  the  joint  order 
of  the  controller  and  treasurer  must  be  filed  by  the  treasurer 
as  his  voucher,  and  the  amount  of  the  claim  paid  to  the 
claimant,  or  his  legal  representative,  on  filing  the  proper  re- 
ceipt. If  no  one  claims  the  amount,  as  herein  provided,  the 
claim  devolves  and  escheats  to  the  people  of  the  State  of  Cali- 
fornia and  shall  be  placed  by  the  state  treasurer  to  the  credit 
of  the  school  fund.    This  section  shall  be  applicable-  ^o  any 
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and  all  estates  now  pending  in  which  a  decree  of  final  dis- 
charge has  not  been  granted. 

Hlatonri  Enacted  March  18,  1908,  Stats,  and  Amdts.  1903, 
p.  203:  amended  May  18,  1915,  Stats,  and  Amdts.  1915,  p.  544. 
la  effect  August  8»  1915. 
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CHAPTER  VII. 

OF  SALES  AND  CONVEYANCES  OF  PROPERTY  OF 

DECEDENTS. 

Article  I.     Sales,  in  General,  §§  1516-1519. 

II.     Sales  of  Personal  Property,  §§  1522-1527. 

III.  Summary    Sales  of  Mines  and   Mining  Interests, 

§§  1529-1533. 

IV.  Sales  of  Real  Estate,  Interests  Therein,  and  Con- 

firmation Thereof,  §§  1536-1576. 
V:     Mortgages  and  Leases    of    Real    Estate,  §§  1577- 
1580. 


ARTICLE  I. 

SALES  IN  GENERAU 

S  1516.     Estate   chargeable   with   debts.     No  priority. 
S  1R17.     No  sales  valid,  except  by  order  of  superior  court. 
i  l.'ilS.     Petitions  for  orders  of  sale. 

S  1619.     But  one  petition,  order,  and  sale  must  be  had  when  it  Is 
possible  to  do  so. 

§  1516.  ESTATE  CHARGEABLE  WITH  DEBTS.  NO 
PRIORITY.  All  the  property  of  a  decedent  shall  be  charge- 
able with  the  payment  of  the  debts  of  the  deceased,  the  ex- 
penses of  administration,  and  the  allowance  to  the  family, 
except  as  otherwise  provided  in  this  code,  and  in  the  Civil 
Code.  And  the  said  property,  personal  and  real,  may  be  sold 
as  the  court  may  direct,  in  the  manner  prescribed  in  this 
chapter.  There  shall  be  no  priority  as  between  personal  and 
real  property  for  the  above  purposes. 

Hlntoryi  Enacted  March  11,  1872,  founded  on  $  115  Pro- 
bate Act,  which  provided  priority;  amended  March  24,  1874,  Code 
Anidts.    1873-4.   p.   367. 
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§  1517.  NO  SALES  VALID,  EXCEPT  BY  ORDER  OF 
SUPERIOR  COURT.  No  sale  of  any  property  of  an  estate 
of  a  decedent  is  valid  unless  made  under  order  of  the  su- 
perior court,  except  as  otherwise  provided  in  this  chapter. 
All  sales  must  be  under  oath  reported  to  and  confirmed  by 
the  court  before  the  title  to  the  property  sold  passes. 

Hliitoryi  Enacted  March  11,  1872,  re-enactment  of  8  148  Pro- 
bate Act;  amended  April  16,  1S80»  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  92. 

§1518.    PETITIONS    FOR    ORDERS    OF    SALE.     All 

petitions  for  orders  of  sale  must  be  in  writing,  setting  forth 
the  facts  showing  the  sale  to  be  necessary,  and,  upon  the 
hearing,  any  person  interested  in  the  estate  may  file  his  writ- 
ten objections,  which  must  be  heard  and  determined.  A  fail- 
ure to  set  forth  the  facts  showing  the  sale  to  be  necessary 
will  not  invalidate  the  subsequent  proceedings,  if  the  defect 
be  supplied  by  the  proofs  at  the  hearing,  and  the  general 
facts  showing  the  necessity  be  stated  in  the  order  directing 
the  sale. 

HUitofyi  Enacted  March  11,  1872,  re-eriactment  of  S  149  Pro- 
bate Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  367; 
by  Code  Commission,  Act  March  8«  1901,  Stats,  and  Amdts. 
1900-1,  p.   218,  act  held  unconstitutional,  see  history,   S  5  ante. 

§1519.  BUT  ONE  PETITION,  ORDER,  AND  SALE 
MUST  BE  HAD  WHEN  IT  IS  POSSIBLE  TO  DO  SO. 

When  it  appears  to  the  court  that  the  estate  is  insolvent, 
or  that  it  will  require  a  sale  of  all  the  property  of  the  estate, 
of  every  character,  to  pay  the  family  allowance,  expenses  of 
administration,  and  debts,  there  need  be  but  one  petition 
filed,  but  one  order  of  sale  made,  and  but  one  sale  had,  ex- 
cept in  the  case  of  perishable  property,  which  may  be  sold 
as  provided  in  section  fifteen  hundred  and  twenty-two.  The 
court,  when  a  petition  for  the  sale  of  any  property  for  any 
of  the  purposes  herein  named  is  presented,  must  inquire  fully 
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into  the  probable  amount  required  to  make  all  such  payments, 
and  if  there  be  no  more  estate  than  sufficient  to  pay  the 
same»  may  require  but  one  proceeding  for  the  sale  of  the 
entire  estate.  In  such  case  the  petition  must  set  forth  sub- 
stantially the  facts  required  by  section  fifteen  hundred  and 
thirty-seven. 

UUtoryt  Enacted  March  11,  1872,  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  367;  April  16.  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  92. 
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ARTICLE  11. 

SALES  OF  PERSONAL  PROPERTY. 

9  1522.  Perishable  and   depreciating  property   to  be  sold. 

$  162S.  Order  to  sell  personal  property. 

i  1524.  Partnership  Interests  and  choses  in  action,  how  sold. 

i  1525.  Order  of  sale,  what  to  direct  and  what  to  be  first  sold. 

S  15.26.  Sale  of  personal  property. 

i  1527.  Sale  of  personal  property  of  deceased  persons. 

§1522.  PERISHABLE  AND  DEPRECIATING  PROP- 
ERTY TO  BE  SOLD.  At  any  time  after  receiving  letters, 
the  executor,  administrator,  or  special  administrator  may  ap- 
ply to  the  court  or  judge  and  obtain  an  order  to  sell  perish- 
able and  other  personal  property  likely  to  depreciate  in  value, 
or  which  will  incur  loss  or  expense  by  being  kept,  and  so 
much  other  personal  property  as  may  be  necessary  to  pay 
the  allowance  made  to  the  family  of  the  decedent.  The  order 
for  the  sale  may  be  made  without  notice;  but  the  executor, 
administrator,  or  special  administrator  is  responsible  for  the 
property,  unless,  after  making  a  sworn  return,  and  on  a 
proper  showing,  the  court  shall  approve  the  sale. 

Hlatoryi  Enacted  March  11,  1872,  founded  on  f  150  Probate 
Act  as  amended  April  13.  1860,  Stats.  1860,  p.  175;  May  20,  1861, 
StatS:  1861,  p.  639,  8  47;  1866,  Stats.  1866-6,  p.  765;  amended  by 
Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.   219,  act  held  unconstitutional,  see  history,  S  B  ante. 

§1523.    ORDER   TO   SELL  PERSONAL  PROPERTY. 

If  claims  against  the  estate  have  been  allowed,  and  a  sale 
of  property  is  necessary  for  their  payment,  or  for  the  ex- 
penses of  administration,  or  for  the  payment  of  legacies,  the 
executor  or  administrator  may  apply  for  an  order  to  sell  so 
much  of  the  personal  property  as  may  be  necessary  therefor. 
Upon  filing  his  petition,  notice  of  at  least  five  days  must  be 
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given  of  the  hearing  of  the  application,  either  by  posting 
notices  or  by  advertising.  He  may  also  make  a  similar  ap- 
plication from  time  to  time,  so  long  as  any  personal  prop- 
erty remains  in  his  hands,  and  sale  thereof  is  necessary.  If 
it  appear  for  (he  best  interests  of  the  estate,  he  may,  at  any 
time  after  filing  the  inventory  in  like  manner,  and  after  g^iv- 
.  ing  like  notice,  apply  for  and  obtain  an  order  to  sell  the 
whole  of  the  personal  property  belonging  to  the  estate, 
whether  necessary  to  pay  debts  or  not. 

History  I  Enacted  March  11,  1872,  founded  on  §  150  Probate 
Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  368;  April 
16,   1880.  Code  Amdts.   1880   (C.  C.  P.  pt.),  p.   93. 

§1524.  PARTNERSHIP  INTERESTS  AND  CHOSES 
IN  ACTION,  HOW  SOLD.  Partnership  interests  or  inter- 
ests belonging  to  any  estate  by  virtue  of  any  partnership 
formerly  existing,  interest  in  personal  property  pledged,  and 
choses  in  action,  may  be  sold  in  the  same  manner  as  other 
personal  property,  when  it  appears  to  be  for  the  best  inter- 
est of  the  estate.  Before  confirming  the  sale  of  any  partner- 
ship mterest,  whether  made  to  the  surviving  partner  or  to 
any  other  person,  the  court  or  judge  must  carefully  inquire 
into  the  condition  of  the  partnership  affairs,  and  must  exam- 
ine the  surviving  partner,  if  in  the  county  and  able  to  be 
present  in  court. 

HiMfonrs  Enacted  March  11,  1872;  amended  by  Code  Com- 
mission. Act  March  8,  1901,  Stats,  and  Amdts.  1900-1«  p.  219,  act 
held  unconstitutional,  see  history,  ft  5  ante. 

§  1525.  ORDER  OF  SALE,  WHAT  TO  DIRECT  AND 
WHAT  TO  BE  FIRST  SOLD.  If  it  appear  that  a  sale  is 
necessary  for  the  payment  of  debts  or  the  family  allowance, 
or  for  the  best  interest  of  the  estate  and  the  persons  inter- 
ested in  the  property  to  be  sold,  whether  it  is  or  is  not  neces- 
sary to  pay  the  debts  or  family  allowatice,  the  court  or  judge 
must  order  it  to  be  made.     In  making  orders  and  sales  for 
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the  payment  of  debts  or  family  allowance,  such  articles  as 
are  not  necessary  for  the  support  and  subsistence  of  the  fam- 
ily of  the  decedent,  or  are  not  specially  bequeathed,  must 
be  first  sold,  and  the  court  or  judge  must  so  direct. . 

Hlstoryi  Bnacted  March  11,  1872,  founded  on  S  151  Probate 
Act  as  amended  April  13,  1860,  Stats.  1860,  p.  176;  May  20,  1861, 
Stats.  1861,  p.  689,  i  48;  amended  March  24,  1874,  Code  Amdts. 
1S73-4,  p.  368. 

§1526.  SALE  OF  PERSONAL  PROPERTY.  The  sale 
of  personal  property  must  be  made  at  public  auction  for  such 
money  or  currency  as  the  court  may  direct,  and  after  public 
notice  given  for  at  least  ten  days  by  notices  posted  in  three 
public  places  in  the  county,  or  by  publication  in  a  newspaper, 
or  both,  containing  the  time  and  place  of  sale,  and  a  brief 
description  of  the  property  to  be  sold,  unless  for  good  rea- 
son shown  the  court,  or  a  judge  thereof,  orders  a  private  sale, 
or  a  shorter  notice.  Public  sales  of  such  property  must  be 
made  at  the  court-house  door,  or  at  the  residence  of  the  de- 
cedent, or  at  some  other  public  place;  but  no  sale  shall  be 
made  of  any  personal  property  which  is  not  present  at  the 
time  of  sale,  unless  the  court  otherwise  order. 

Hlfftorri  Enacted  March  11,  1872,  founded  on  81  152,  153 
Probate  Act;  amended  March  24,  1874,  Code  Amdts.  1878-4,  p. 
369;  April  16,  1880,  Code  Amdts.  1880   (C.  C.  P.  pt),  p.   93. 

§  1527.  SALE  OF  PERSONAL  PROPERTY  OF  DE- 
CEASED PERSONS.  Whenever  it  appears  to  the  court  on 
any  hearing  of  an  application  for  a  sale  of  real  property,  that 
it  would  be  for  the  interest  of  the  estate  that  personal  prop- 
erty of  the  estate,  or  some  part  of  such  property,  should  first 
be  sold,  the  court  may  decree  the  sale  of  said  personal  prop- 
erty, or  any  part  of  it,  and  the  sale  thereof  shall  be  con- 
ducted in  the  same  manner  as  if  the  application  had  been 
made  for  the  sale  of  such  personal  property  in  the  first  in- 
stance. 

Hlatoryt  Enacted  March  18,  1905.  Stats,  and  Aradt.s.  1905, 
p.   242. 
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ARTICLE  III. 

SUMMARY   SALES   OF   MINES  AND   MINING   INTERESTS. 

§  1629.     Mines  may  be  sold,  how. 

§  1530.  Petition  for  sale,  who  may  file  and  what  to  contain. 
S  1631.  Order  to  show  cause,  how  made  and  on  what  notice. 
8  1532.     Order  of  sale,  when  and  how  made. 

S  1533.     Further   proceedlngfi    to   conform   to   articles    two    and 
four. 

§  1529.  MINES  MAY  BE  SOLD,  HOW.  When  it  appears 
from  the  inventory  of  the  estate  of  any  decedent  that  his 
estate  consists  inNvhole  or  in  part  of  mines,  or  interests  in 
mines,  such  mines  or  interests  may  be  sold  under  the  order 
of  the  court  having  jurisdiction  of  the  estate,  as  hereinafter 
provided. 

HlMtoryi  Enacted  March  11,  1872;  amended  April  16.  1880. 
Code  Amdts.  1880  (C.  C.  P.  pt),  p.  93. 

§  1530.    PETITION  FOR  SALE,  WHO  MAY  FILE  AND 
WHAT  TO  CONTAIN.    The  executor  or  administrator,  or 
any  heir  at  law,  or  creditor  of  the  estate,  or  any  partner  or 
member  of  any  mining  company,  in  which  interests  or  shares 
are  held  or  owned  by  the  estate,  may  file  in  the  court  a  peti- 
tion, in  writing,  setting  forth  the  general  facts  of  the  estate 
being  then  in  due  course  of  administration,  and  particularly 
describing  the  mme,  interest,  or  shares  which  it  is  desired  to 
sell,  and  particularly  the  condition  and  situation  of  the  mines 
or  mining  interests,  or  of  the  mining  company  in  which  such 
interests  or  shares  are  held,  and  the  grounds  upon  which  the 
sale  is  asked  to  be  made. 

History:  Enacted  March  11,  1872,  founded  on  §  153  Probate 
Act  as  amended  March  31,  1866,  Stats.  1865-6,  p.  539,  9  2;  amend- 
ed April  16.  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  93. 
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§1531.  ORDER  TO  SHOW  CAUSE,  HOW  MADE 
AND  ON  WHAT  NOTICE.  Upon  the  presentation  of  such 
petition,  the  court,  or  a  judge  thereof,  must  make  an  order 
directing  all  persons  interested  to  appear  before  such  court, 
at  a  time  and  place  specified,  not  less  than  four  or  more  than 
ten  weeks  from  the  time  of  making  such  order,  to  show 
cause  why  an  order  should  not  be  granted  to  the  executor  or 
administrator  to  sell  such  mine,  mining  interests,  shares,  or 
stocks,  as  are  set  forth  in  the  petition  and  belonging  to  the 
estate. 

[Personally  served  on  persons  interested.]  A  copy  of  the 
order  to  show  cause  must  be  personally  served  on  all  per- 
sons interested  in  the  estate,  at  least  ten  days  before  the 
time  appointed  for  hearing  the  petition,  or  published  at  least 
four  successive  weeks  in  such  newspaper  as  such  court  or 
judge  shall  specify; 

[In  lieu  of  publication.]  provided,  however,  that  when  it 
appears  from  the  inventory  and  appraisement  that  the  value 
of  the  whole  estate  does  not  exceed  the  sum  of  two  hundred 
and  fifty  dollars,  the  court  or  a  judge  thereof,  may  at  his 
discretion  order  in  lieu  of  publication  that  notices  of  the 
hearing  thereof  be  posted  in  at  least  three  public  places  in 
the  county.  If  all  persons  interested  in  the  estate  signify 
in  writing  their  assent  to  such  sale,  the  notice  may  be  dis- 
pensed with. 

HUtoryi  Enacted  March  11,  1872,  founded  upon  S  163  Probate 
Act  as  amended  March  31,  1866,  Stats.  1865-6,  p.  539,  §  2;  amend- 
ed April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.).  p.  94;  May  26, 
1915,  Stats,  and  Amdts.  1915,  p.  868.     In  effect  August  8,  1915. 

§  1532.    ORDER  OF  SALE,  WHEN  AND  HOW  MADE. 

Ifp  upon  hearing  the  petition,  it  appears  to  the  satisfaction 
of  the  court  that  it  is  to  the  interest  of  the  estate  that  such 
mining  property  or  interests  of  the  estate  should  be  sold,  or 
that  an  immediate  sale  is  necessary  in  order  to  secure  the  just 
rights  or  interests  of  the  mining  partners,  or  tenants  in  com- 
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mon,  such  court  must  make  an  order  authorizing  the  execu- 
tor or  administrator  to  sell  such  mining  interests,  mines,  or 
shares,   as    hereinafter   provided. 

Htotoryt  Enacted  March  11,  1872,  founded  on  8  163  Probate 
Act  as  amended  March  22,  1866,  Stats.  1866-^,  p.  369,  B  4;  amend- 
ed April   16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  94. 

§1533.  FURTHER  PROCEEDINGS  TO  CONFORM 
TO  ARTICLES  TWO  AND  FOUR,  After  the  order  of  sale 
is  made,  all  further  proceedings  for  the  sale  of  such  mining 
property,  and  for  tlie  notice,  report,  and  confirmation  thereof, 
must  be  in  conformity  with  the  provisions  of  article  four  of 
this  chapter. 

Hlstoryi  Enacted  March  11.  1872,  founded  on  §  153  Probate 
Act  as  amended  March  22,   1866,  Stats.   1865*6,  p.   369,   8  5. 
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ARTICLE  IV. 

THE  SALE  OF  REAL  ESTATE,   INTERESTS   THEREIN,   AND 

CONFIRMATION  THEREOF. 

1536.  Executor  or  administrator  may  sell  property,  when. 

1537.  Verified  petition  for  sale,  what  to  contain. 

1538.  Order  to  persons  interested  to  appear. 

1539.  Copy  to  be  served,  assent  ?lven,  or  publication  made. 

1540.  Hearing:  after  proof  of  service.    Presentation  of  claims. 

1541.  Administrator,    executor,    and    witnesses    may    be    ex- 
amined. 

1542.  To  sell  real  estate  or  any  part,  when. 

1543.  Order  of  sale,  when  to  be  made. 

1544.  What  the  order  of  sale  must  contain.    May  be  at  public 
or  private  sale. 

1545.  Interested  persons  may  apply  for  order  of  sale.     Form 
of  petition. 

1546.  To  deliver  copy  of  order  to  executor  [repealed.] 

1547.  Notice  of  sale.     Posting. 

1548.  Time  and  place. 

1549.  Private  sale  of  real  estate,  how  made,  and  notice.  Bids 
when  and  how  received. 

1550.  Ninety  per  cent  of  appraised  value  must  be  offered. 
1561.     Purchase  money  on  sale  on  credit,  how  secured. 

1552.  Return  of  proceedings;  notice  of  hearing.    Setting  aside 
sale.    Resale. 

1553.  May  flle  objections,  when  and  who. 

1554.  When  order  of  confirmation  is  to  be  made,  and  when 
not. 

1555.  Conveyances. 

1556.  Order  of  confirmation,  what  to  state. 

1557.  Sale  may  be  postponed. 

1558.  Notice  of  postponement. 

1559.  Sale   of   real    estate    to   pay   legacies.      Commission    to 
agent. 

1560.  Where  payment  of  debts,  etc.,  provided  for  by  will. 

1561.  Sale  without  order. 

1562.  Where  provision  by  will  insufUcient. 

1563.  Estate  subject  to  debts,  etc. 

1564.  Contribution  among  legatees. 

1565.  Contract  for  purchase  of  lands  may  be  sold,  how. 

1566.  Conditions  of  sale. 
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S  1567.     Purchaser  to  give  bond. 

§  1568.     Executor  to  assign  contract. 

§  1569.     Sales    by    executors    or    administrators    of    lands    under 

mortgage  or  lien. 
S  1570.     The  holder  of  the  mortgage  or  lien  may  purchase  the 

lands.    His  receipt  to  the  amount  of  his  claim  a  valid 

payment. 
9  1571.     Administrator   and    executor    liable    for    misconduct    in 

sale. 
§  1572.     P>audulent  sales. 

8  1573.     Limitation   of  actions   for  vacating  sale,  etc. 
5  1574.     "^o  what  cases  preceding  section  not  to  apply. 
5  1575.     Account  of  sale  to  be  returned. 
§  1576.     Executor,   etc.,   not  to   be  purchaser. 


§1536.  EXECUTOR  OR  ADMINISTRATOR  MAY 
SELL  PROPERTY,  WHEN.  When  a  sale  of  property  of 
the  estate  is  necessary  to  pay  the  allowance  of  the  family,  or 
the  debts  outstanding  against  the  decedent,  or  the  debts,  ex- 
penses, or  charges  of  administration  or  legacies;  or  when  it 
appears  to  the  satisfaction  of  the  court  that  it  is  for  the  ad- 
vantage, benefit,  and  best  interests  of  the  estate,  and  those  in- 
terested therein,  that  the  real  estate,  or  some  part  thereof, 
be  sold,  the  executor  6r  administrator  may  sell  any  real  as 
well  as  personal  property  of  the  estate,  upon  the  order  of 
the  court;  and  an  application  for  the  sale  of  real  property' 
may  also  embrace  the  sale  of  personal  property. 

Himtoryt  Enacted  March  11,  1872,  founded  on  8  154  Probate 
Act  as  amended  May  20,  1861,  Stats.  1861,  p.  640,  8  51;  amended 
March  24,  1874.  Code  Amdts.  1873-4,  p.  369;  April  16,  1880,  Code 
Amdts.  1880  (C.  C.  P.  pt.),  p.  94;  March  28,  1893,  Stats,  and 
Amdts.  1893,  p.  212. 

§  1537.  VERIFIED  PETITION  FOR  SALE,  WHAT  TO 
CONTAIN.  To  obtain  such  order  for  the  sale  of  real  prop- 
erty, he  must  present  a  verified  petition  to  the  superior  court, 
or  a  judge  thereof,  setting  forth  the  amount  of  the  personal 
estate  that  has  come  to  his  hands,  and  how  much  thereof,  if 
any,  remains  undisposed  of;  the  debts  outstanding  against  the 
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decedent,  as  far  as  can  be  ascertained  or  estimated;  the 
amount  due  upon  the  family  allowance,  or  that  will  be  due 
after  the  same  has  been  in  force  for  one  year;  the  debts,  ex- 
penses, and  charges  or  administration  already  accrued,  and 
an  estimate  of  what  will  or  may  accrue  during  the  adminis- 
tration; a  general  description  of  all  the  real  property  of 
which  the  decedent  died  seized,  or  in  which  he  had  any  in- 
terest, or  in  which  the  estate  has  acquired  any  interest,  and 
the  condition  and  value  thereof,  and  whether  the  same  be 
community  or  separate  property;  the  names  of  the  legatees 
and  devisees,  if  any,  and  the  heirs  of  the  deceased,  so  far  as 
known  to  the  petitioner;  and  if  said  order  for  sale  of  real 
estate  is  petitioned  for  on  the  ground  that  it  is  for  the  ad- 
vantage, benefit,  and  best  interests  of  the  estate,  and  those 
interested  therein  that  a  sale  be  made,  the  petition,  in  addi- 
tion to  the  foregohig  facts,  must  set  forth  in  what  way  an 
advantage  or  benefit  would  accrue  to  the  estate,  and  those 
mterested  therein,  by  such  sale. 

If  any  of  the  matters  herein  enumerated  cannot  be  ascer- 
tained, it  must  be  so  stated  in  the  petition;  but  a  failure  to 
set  forth  facts  hereinbefore  enumerated  will  not  invalidate 
the  subsequent  proceedings,  if  the  defect  be  supplied  by  the 
proofs  at  the  hearing  and  the  general  facts,  showing  that  such 
sale  IS  necessary,  or  that  such  sale  is  for  the  advantage, 
benefit,  and  best  interests  of  the  estate,  and  those  interested 
therein,  be  stated  in  the  decree. 

History  I  Enacted  March  11,  1872,  founded  on  S  155  Probate 
Act  as  amended  May  20,  1861.  Stats.  1861,  p.  640,  5  52;  amended 
March  24,  1874.  Code  Amdts.  1878-4,  p.  370;  April  16,  1880,  Code 
Amdts.  1880  (C.  C.  P.  pt.),  p.  94;  March*  23,  'l893.  Stats,  and 
Amdts.  1893,  p.  212;  by  Code  Commission^  Act  March  8,  1901. 
Stats,  and  Amdts.  1900'-1,  p.  219,  act  held  unconstitutional,  see 
history,  S  5  ante. 

§  1538.  ORDER  TO  PERSONS  INTERESTED  TO  AP- 
PEAR. If  it  appears  to  the  court  or  judge,  from  such  peti- 
tion, that  it  IS  necessary,  or  that  it  would  be  for  the  advan- 
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tage,  bcneHt,  and  best  interests  of  the  estate,  and  those  in- 
terested therein,  to  sell  the  whole  or  some  portion  of  the 
real  estate,  for  the  purposes  and  reasons  mentioned  in  the 
preceding  section,  or  any  of  them,  such  petition  must  be  filed, 
and  an  order  thereupon  made,  directing  all  persons  interested 
in  the  estate  to  appear  before  the  court,  at  a  time  and  place 
specified,  not  less  than  four  nor  more  than  ten  weeks  from 
the  time  of  making  such  order,  to  show  cause  why  an  order 
should  not  be  granted  to  the  executor  or  administrator  for 
the  sale  of  such  estate. 

Hlutoryt  Enacted  March  11,  1872,  re-enactment  of  (  186  Pro- 
bate Act  as  amended  May  20,  1861,  Stats.  1861,  p.  641.  S  B3; 
amended  March  23,  1893,  Stats,  and  Amdts.  1893,  p.  218. 

§  1539.  COPY  TO  BE  SERVED,  ASSENT  GIVEN,  OR 
PUBLICATION  MADE.  A  copy  of  the  order  to  show 
cause  must  be  personally  served  on  all  persons  interested  in 
the  estate,  any  general  guardian  of  a  minor  so  interested,  and 
any  legatee,  or  devisee,  or  heir  of  the  decedent,  provided  they 
are  residents  of  the  county  at  least  ten  days  before  the  time 
appointed  for  hearing  the  petition,  or  be  published  four  suc- 
cessive weeks  in  such  newspaper  in  the  county  as  the  court 
or  judge  shall  direct;  provided,  however,  that  when  it  ap- 
pears from  the  inventory  and  appraisement  that  the  value  of 
the  whole  estate  does  not  exceed  the  sum  of  two  hundred 
and  fifty  dollars,  the  court,  or  a  judge  thereof,  may  at  his 
discretion  order  in  lieu  of  publication  that  notices  of  the 
hearing  thereof  be  posted  in  at  least  three  public  places  in 
the  county.  If  all  persons  interested  in  the  estate  join  in 
the  petition  for  the  'sale,  or  signify  in  writing  their  assent 
thereto,  the  notice  may  be  dispensed  with,  and  the  hearing 
may  be  had  at  any  time. 

llUtoryi     Enacted   March   11,    1872,    founded   upon    ft  157    and 

8  159  Probate  Act  as  amended  May  22,  1861,  Stats.  1861,  p.  641. 

9  54,  fi  56,  and  April  4,  1864,  Stats.  1863-4,  p.  367,  §  23;  amended 
March  24,  1874,  Code  Amdts.  1878-4,  p.  307;  May  24,  1915,  Stats, 
and  Amdts.  1915.  p.  834.     In  effect  August  8,  1916. 
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§  1540.  HEARING  AFTER  PROOF  OF  SERVICE.  The 
court,  at  the  time  and  place  appointed  in  such  order,  or  at 
such  other  time  to  which  the  hearing  may  be  postponed, 
upon  satisfactory  proof  of  personal  service  or  publication  of 
a  copy  of  the  order,  by  afhdavit  or  otherwise,  if  the  consent 
in  writing  to  such  sale  of  all  parties  interested  is  not  filed, 
must  proceed  to  hear  the  petition,  and  hear  and  examine  the 
allegations  and  proofs  of  the  petitioners,  and  of  all  persons 
interested  in  the  estate  who  may  oppose  the  application. 

PRESENTATION  OF  CLAIMS.  All  claims  against  the 
decedent  not  before  presented,  if  the  period  of  presentation* 
has  not  elapsed,  may  be  presented  and  passed  upon  at  the 
hearing. 

Hlatoryi  Enacted  March  11,  1872,  substantial  re-enactment 
of  158  Probate  Act  as  amended  May  20,  1861,  Stats.  1861,  p.  641, 
i  55;  amended  April  16,  1880,  Code  Amdts.  1880  CC.  C.  P.  pt.),  p. 
05;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.   220,  act  held  unconstitutional,  see  history,  1  5   ante. 

§1541.  ADMINISTRATOR,  EXECUTOR,  AND  WIT- 
NESSES MAY  BE  EXAMINED.  The  executor,  adminis- 
trator, and  witnesses  may  be  examined  on  oath  by  either 
party,  and  process  to  compel  them  to  attend  and  testify  may 
he  issued  by  the  court  or  judge,  in  the  same  manner  and  with 
like  effect  as  in  other  cases. 

HlatfliTi  Enacted  March  11,  1872,  re-enactment  of  S  160  Pro- 
bate Act;  amended  April  16.  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  95. 

§1542.  TO  SELL  REAL  ESTATE  OR  ANY  PART, 
WHEN.  If  it  appears  to  the  satisfaction  of  the  court,  or  a 
judge  thereof,  that  it  is  necessary,  or  that  it  is  for  the  advan- 
tage, benefit,  and  best  interests  of  the  estate  and  those  inter- 
ested therein,  to  sell  a  part  of  the  real  estate,  and  that  by  a 
sale  thereof,  the  residue  of  the  estate,  real  and  personal,  or 
some  specific  part  thereof,  would  be  greatly  injured  or  dimin- 
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.ished  in  value,  or  subjected  to  expense,  or  rendered  unprofit- 
able, or  that  after  any  such  sale  the  residue  would  be  so  small 
in  quantity  or  value,  or  would  be  of  such  a  character  with  ref- 
erence to  its  future  disposition  among  their  heirs  or  devisees, 
as  clearly  to  render  it  for  the  best  interests  of  all  concerned 
that  the  same  should  be  sold,  the  court  may  authorize  tAe 
sale  of  the  whole  estate,  or  any  part  thereof,  as  in  the  judg- 
ment of  the,  court  is  necessary,  or  for  the  advantage,  benefit, 
and  best  interests  of  the  estate,  and  those  interested  therein. 

Hlatoryi     Enacted  March   11,   1872,  founded  on   §  161   Probate 

Act  as  amended  May  20,  1861,  Stats.  1861,  p.  642,  8  57;  April  2, 
1866.  Stats.  1865-6,  p.  766,  fi  5;  amended  March  23,  1893.  Stats. 
and  Amdts.  1893,  p.  213. 

§  1543.  OKDER  OF  SALE,  WHEN  TO  BE  MADE.  If 
it  appears  to  the  satisfaction  of  the  court,  after  a  full  hear- 
ing upon  the  petition  and  an  examination  of  the  proofs  and 
allegations  of  the  parties  interested,  that  a  sale  of  the  whole 
or  some  portion  of  the  real  estate  is  necessary  for  any  of  the 
causes  mentioned  in  this  article,  or  that  a  sale  of  the  whole 
cr  some  portion  of  the  real  estate  is  for  the  advantage,  bene- 
fit, and  best  interests  of  the  estate  and  those  interested  there- 
in, or  if  such  sale  be  assented  to  by  all  the  persons  interested, 
an  order  must  be  made  to  sell  the  whole,  or  so  much  and 
?uch  parts  of  the  real  estate  described  in  the  petition  as  the 
court  shall  judge  neccssarj',  or  for  the  advantage,  benefit, 
and  best  interests  ot  the  estate  and  those  interested  therein. 

Hlatoryt  Enacted  March  11,  1872,  re-enactment  of  S  162  Pro- 
bate Act  as  amended  May  20,  1861,  Stats.  1861,  p.  642,  9  58; 
amended  March  23,  1893,  Stats,  and  Amdts.  1893,  p.  213;  by  Code 
Commission,  Act  March  8,.  1901«  Stats,  and  Amdts.  1900-1,  p. 
220,  act  held  unconstitutional,  see  history,  8  6  ante. 

§  1544.  WHAT  THE  ORDER  OF  SALE  MUST  CON- 
TAIN. The  order  of  sale  must  describe  the  lands  to  be  sold 
and  the  term*;  of  sale,  which  may  be  for  cash,  or  on  credit 
not  exceeding  one  year,  payable  in  gross  or  in  instalments, 
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and  in  such  kind  of  money,  with  interest,  as  the  court  may 
direct.  The  land  may  be  sold  in  one  parcel  or  in  subdivis- 
ions, as  the  executor  or  administrator  shall  judge  most  bene- 
ficial to  the  estate,  unless  the  court  otherwise  specially  di- 
rects. If  it  appears  that  any  part  of  such  real  estate  has 
been  devised,  and  not  charged  in  such  devise  with  the  pay- 
ment of  debts  or  legacies,  the  court  must  order  the  remain- 
der to  be  sold  before  that  so  devised. 

MAY  BE  AT  PUBLIC  OR  PRIVATE  SALE.  Every 
such  sale  must  be  ordered  to  be  made  at  public  auction,  un- 
less, in  the  opinion  of  the  court,  it  would  benefit  the  estate 
to  sell  the  whole  or  some  part  of  such  real  estate  at  private 
rale;  the  court  may,  if  the  same  is  asked  for  in  the  petition, 
order  or  direct  such  real  estate  or  any  part  thereof  to  be 
sold  at  either  public  or  private  sale,  as  the  executor  or  ad- 
ministrator shall  judge  to  be  most  beneficial  for  the  estate. 
If  the  executor  or  administrator  neglects  or  refuses  to  make 
a  sale  under  the  order,  and  as  directed  therein,  he  may  be 
compelled  to  sell,  by  order  of  the  court,  made  on  motion, 
after  due  notice,  by  any  party  interested. 

Hlstoryi  Enacted  March  11,  1872,  substantial  re-enactment 
of  8  163  Probate  Act  as  amended  May  20,  1861,  Stats.  1861,  pi 
642,  S  59;  amended  by  Code  Commission,  Act  Marcli  8,  1901, 
Stats,  and  Amdts.  1906-1,  p.  221,  act  held  unconstitutional,  see 
history,  8  S  ante. 

§1545.  INTERESTED  PERSONS  MAY  APPLY  FOR 
ORDER  OF  SALE.  If  the  executor  or  administrator  neg- 
lects or  refuses  to  apply  for  an  order  of  sale  when  it  is  neces- 
sary, or  when  it  is  for  the  advantage,  benefit,  and  best  in- 
terests of  the  estate,  and  those  interested  therein,  that  the 
real  estate,  or  some  portion  thereof,  be  sold,  any  person  in- 
terested may  make  application  therefor  in  the  same  manner 
as  the  executor  or  administrator,  and  notice  thereof  must 
be  given  to  the  executor  or  administrator  before  the  hear- 
ing. 
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FORM  OF  PETITION.  The  petition  of  such  applicant 
must  contain  as  many  of  the  matters  set  forth  in  section  one 
thousand  five  hundred  and  thirty-seven  as  he  can  ascertain, 
and  the  decree  of  sale  must  fix  the  period  of  time  within 
which  the  executor  or  administrator  must  make  the  sale. 

Hlatoryi  Enacted  March  11,  1872,  re-enactment  of  §  164  Pro- 
bate Act  B8  amended  May  20,  1861,  Stats.  1861,  p.  642,  {  60; 
amended  March  23,  1893,  Stats,  and  Amdts.  1893,  p.  214. 

§  1546.  TO  DELIVER  COPY  OF  ORDER  TO  EXECU- 
TOR  [repealed]. 

Hlatoryi  Enacted  March  11,  1872,  fi  165  Probate  Act  as 
amended  1861,  Stats.  1861,  p.  643,  i  61;  repealed  1874,  Code 
Amdts.    1873-4,   p.   371. 

§  1547.  NOTICE  OF  SALE.  POSTING.  When  a  sale 
is  ordered,  and  is  to  be  made  at  public  auction,  notice  of  tht 
time  and  place  of  sale  must  be  posted  in  three  of  the  most 
public  places  in  the  county  in  which  the  land  is  situated, 
and  published  in  a  newspaper,  if  there  be  one  printed  in  the 
same  county,  but  if  none,  then  in  such  paper  as  the  court  may 
(Jircct,  for  three  weeks  successively  next  before  the  sale; 
provided,  however,  that  when  it  appears  from  the  inventory 
and  appraisement  that  the  value  of  the  whole  estate  does  not 
exceed  two  hundred  and  fifty  dollars  the  court,  or  a  judge, 
thereof  may  in  his  discretion  dispense  with  the  publication  in 
a  newspaper  and  order  [that]  notices  be  posted.  The  lands 
and  tenements  to  be  sold  must  be  described  with  common 
certainty  in  the  notice. 

Hlatoryi  Enacted  March  11,  1872,  re-enactment  of  i  166  Pro- 
bate Act  as  amended  April  12,  1866,  Stats.  1866-6,  p.  766,  S  6: 
amended  May  25,  1915,  Stats,  and  Amdts.  1915,  p.  885.  In  effect 
August  8,  1915. 

§  1548.  TIME  AND  PLACE.  Sales  at  public  auction  must 
be  made  in  the  county  where  the  land  is  situated;  but  when 
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the  land  is  situated  in  two  or. more  counties,  it  may  be  sold 
in  either.  The  ^ale  must  be  made  between  the  hours  of  nine 
o'clock  in  the  morning  and  the  setting  of  the  sun  on  the 
same  day,  and  must  be  made  On  the  day  named  in  the  notice 
of  sale,  unless  the  same  is  postponed. 

Hlwtom  Enacted  March  11,  1872,  founded  on  S  167  Probate 
Act  as»  amended  May  20,  1861,  Stats.  1861,  p.  643,  8  62;  April  4, 
1864,  Stats.  1863-4,  p.  370,  $  13;  April  2.  1866,  Stats.  1865-6,  p. 
766,   S  7. 

§  1549.  PRIVATE  SALE  OF  REAL  ESTATE,  HOW 
MADE,  AND  NOTICE.  When  a  sale  of  real  estate  is  or- 
dered to  be  made  at  private  sale,  notice  of  the  same  must  be 
posted  up  in  three  of  the  most  public  places  in  the  county  in 
which  the  land  is  situated,  and  published  in  a  newspaper,  if 
there  be  one  printed  in  the  same  county,  if  none,  then  in 
such  paper  as  the  court  or  a  judge  thereof  may  direct,  for 
two  weeks  successively  next  before  the  day  on  or  after 
which  the  sale  is  to  be  made,  in  which  the  lands  and  tene- 
ments  to  be  sold  must  be  described  with  common  certainty. 
The  notice  must  state  a  day  on  or  after  which  the  sale  will 
be  made,  and  a  place  where  offers  or  bids  will  be  received. 
The  day  last  referred  to  must  be  at  least  fifteen  days  from 
the  first  publication  of  notice;  and  the  sale  must  not  be 
made  before  that  day,  but  must  be  made  within  six  months 
thereafter. 

BIDS,  WHEN  AND  HOW  RECEIVED.  The  bids  or  of- 
fers must  be  in  writing  and  may  be  left  at  the  place  desig- 
nated in  the  notice,  or  delivered  to  the  executor  or  admin- 
istrator personally,  or  may  be  filed  in  the  office  of  the  clerk 
of  the  court  to  which  the  return  of  sale  must  be  made,  at 
any  time  after  the  first  publication  of  the  notice  and  before 
the  makmg  01  the  sale.  If  it  bfe  shown  that  it  will  be  for 
the  best  interest  of  the  estate  the  court  or  judge  may,  by  an 
order,  shorten  the  time  of  notice,  which  shall  not,  how- 
ever, be  less  than  one  week,  and  may  provide  that  the  sale 
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may  be  made  on  or  after  a  day  less  than  fifteen,  but  not  less 
than  eight  days  from  the  first  publication  of  the  notice,  in 
which  case  the  notice  of  sale  and  the  sale  may  be  made  to 
correspond  with  such  order. 

HlMtoryi  Enacted  March  11,  1872,  founded  on  5  167  Probate 
Act  as  amended  April  2,  1866,  Stats.  1865-6,  p.  766,  9  8;  amended 
April  16,  1880,  Code  Amdts.  1880   (C.  C.  P.  pL),  p.  95.     ^ 


§  1550.  NINETY  PER  CENT  OF  APPRAISED  VALUE 
MUST  BE  OFFERED.  No  sale  of  real  estate  at  private 
sale  shall  be  confirmed  by  the  court,  unless  the  sum  offered 
is  at  least  ninety  per  cent  of  the  appraised  value  thereof,  nor 
unless  such  real  estate  has  been  appraised  within  one  year  of 
the  time  of  such  sale.  If  it  has  not  been  so  appraised,  or  if 
the  court  is  satisfied  that  the  appraisement  is  too  high  or  too 
iow,  appraisers  must  be  appointed,  and  they  must  make  an 
appraisement  thereof  in  the  same  manner  as  in  case  of  an 
original  appraisement  of  an  estate.  This  may  be  done  at 
any  time  before  the  sale  or  the  confirmation  thereof. 

History t  Enacted  March  11,  1872,  founded  on  !  167  Probate 
Act  as  amended  April  2,  1866,  Stats.  1865-6,  p.  767,  8  9- 

§  1551.  PURCHASE  MONEY  ON  SALE  ON  CREDIT. 
HOW  SECURED.  The  executor  or  administrator  must 
when  the  sale  is  made  upon  a  credit,  take  the  notes  of  the 
purchaser  for  the  purchase  money,  with  a  mortgage  on  the 
property  to  secure  their  payment. 

History  I  Enacted  March  11,  1872,  re-enactment  of  S  168  Pro- 
bate Act 

§1552.  RETURN  OF  PROCEEDINGS;  NOTICE  OF 
HEARING.     SETTING   ASIDE    SALE.     RESALE.     The 

executor  or  administrator,  after  making  any  sale  of  real  es- 
tate, must  make  a  return  of  his  proceedings  to  the  court, 
which  must  be   filed  in  the  office  of  the  clerk  at  any  time 
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subsequent  to  the  sale.  A  hearing  upon  the  return  of  the 
proceedings  may  be  asked  for  in  the  return  or  by  petition 
subsequently,  and  thereupon  the  clerk  must  fix  the  day  for 
the  hearing,  of  which  notice  of  at  least  ten  days  must  be 
given  by  the  clerk,  by  notices  posted  in  three  public  places 
m  the  county,  or  by  publication  in  a  newspaper,  and  must 
briefly  indicate  the  land  sold,  the  sum  for  which  it  was  sold, 
and  must  refer  to  the  return  for  further  particulars.  Upon 
ihe  hearing,  the  court  must  examine  the  return  and  witnesses 
in  relation  to  the  same,  and  if  the  proceedings  were  unfair, 
or  the  sum  bid  disproportionate  to  the  value,  and  if  it  ap- 
pears that  a  sum  exceeding  such  bid  at  least  ten  per  cent  ex- 
clusive of  a  new  sale  may  be  obtained,  the  court  may  vacate 
the  sale  and  direct  another  to  be  had,  of  which  notice  must 
be  given,  and  the  sale  in  all  respects  conducted  as  if  no  pre- 
vious sale  had  taken  place.  If  an  offer  of  ten  per  cent  more  in 
amount  than  that  named  in  the  return  be  made  to  the  court, 
in  writing,  by  a  responsible  person,  it  is  in  the  discretion  of 
the  court  to  accept  such  offer  and  confirm  the  sale  to  such 
person,  or  to  order  a  new  sale. 

HUtom  Enacted  March  11,  1872,  re-enactment  of  5  169  Pro- 
bate Act  as  amended  May  20,  1861,  Stats.  1861,  p.  643,  9  63;  April 
4.  1864,  Stats.  1863-4,  p.  370,  §  14;  amended  April  16,  1880,  Code 
Amdts.  1880  (C.  C.  P.  pt.),  p.  96;  March  31,  1891«  Stats,  and 
Amdts.  1891,  p.  427;  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  221,  act  held  unconstitutional,  see 
history,  5  5  ante. 

§1553.  MAY  FILE  OBJECTIONS,  WHEN  AND  WHO. 
When  return  of  the  sale  is  made  and  filed  any  person  in- 
terested in  the  estate  may  file  written  objections  to  the  con- 
firmation thereof,  and  may  be  heard  thereon,  when  the  re- 
turn is  heard  by  the  court  or  judge,  and  may  produce  wit- 
nesses in  support  of  his  objections. 

Hlfitoryi  Enacted  March  11,  1872,  re-enactment  of  9  170  Pro- 
bate Act  as  amended  May  20,  1861,  Stats.  1861,  p.  644,  5  64. 

759 


1554,  1555         CODE  OF  CIVIL  PROCEDURE.    [Pt.III.Tit.XI. 

§  1554.  WHEN  ORDER  OF  CONFIRMATION  IS  TO 
BE  MADE,  AND  WHEN  NOT.  If  it  appears  to  the  court 
that  the  sale  was  legally  made  and  fairly  conducted,  and  that 
ihe  sum  bid  was  not  disproportionate  to  the  value  of  the 
property  sold,  and  that  a  greater  sum,  as  above  specified, 
cannot  be  obtained,  or  if  the  increased  bid  mentioned  in  sec- 
tion fifteen  hundred  and  fifty-two  be  made  and  accepted  by 
the  court,  the  court  must  make  an  order  confirming  the  sale, 
and  directing  conveyances  to  be  executed.  The  sale,  from 
that  time,  is  confirmed  and  valid,  and  a  certified  copy  of  the 
order  confirming  it  and  directing  conveyances  to  be  executed, 
must  be  recorded  in  the  office  of  the  recorder  of  the  county 
m  which  the  land  sold  is  Siituated.  If,  after  the  confirmation, 
the  purchaser  neglects  or  refuses  to  comply  with  the  terms 
of  sale,  the  court  may,  on  motion  of  the  executor  or  admin- 
istrator, and  after  notice  to  the  purchaser,  order  a  resale  to 
be  made  of  the  property.  If  the  amount  realized  on  such 
resale  does  not  cover  the  bid  and  the  expenses  of  the  pre- 
vious sale,  such  purchaser  is  liable  for  the  deficiency  to  the 
estate. 

Hlstoryi  Enacted  March  11,  1872,  re-enactment  of  S  171  Pro- 
bate Act  as  amended  February  1.  1856«  Stats.  1856,  p.  20,  ll; 
May  20,  1861,  Stats.   1861,  p.  644,   §  66. 

§1555.  CONVEYANCES.  Conveyances  must  thereupon 
be  executed  to  the  purchaser  by  the  executor  or  administra- 
tor, and  they  must  refer  to  the  orders  of  the  court  authoriz- 
ing and  confirming  the  sale  of  the  property  of  the  estate,  and 
directing  conveyances  thereof  to  be  executed,  and  to  the  rec- 
ord of  the  order  of  confirmation  in  the  office  of  the  county 
recorder,  either  by  the  date  of  such  recording,  or  by  the  date, 
volume,  and  page  of  the  record,  and  such  reference  shall  have 
the  same  effect  as  if  the  orders  were  at  large  inserted  in  the 
conveyance.  Conveyances  so  made  convey  all  the  right,  title, 
interest,  and  estate  of  the  decedent,  in  the  premises,  at  the 
time  of  his  death;  if  prior  to  the  sale,  by  operation  of  law 
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or  otherwise,  the  estate  has  acquired  any  right,  title,  or  in- 
terest in  the  premises,  other  than  or  in  addition  to  that  of 
the  decedent  at  the  time  of-^his  death,  such  right,  title  or  in- 
terest also  passes  by  such  conveyances. 

History  I  Enacted  March  11,  1872,  re-enactment  of  5  172  Pro- 
bate Act  as  amended  February  1,  1856,  Stats.  1866,  p.  20,  5  2; 
May  20,  1861,  Stats.  1861.  p.  644,  S  66;  amended  April  16,  1880, 
Code  Amdts.  1880   (C.  C.  P.  pt.),  p.  96. 

S1556.  ORDER  OF  CONFIRMATION,  WHAT  TO 
STATE.  Before  any  order  is  entered  confirming  the  sale,  it 
must  be  proved  to  the  satisfaction  of  the  court  that  notice 
was  given  of  the  sale  as  prescribed,  and  the  order  of  con- 
firmation must  show  that  such  proof  was  made. 

Miutoryi  Enacted  March  11,  1872,  re-enactment  of  9  173  Pro- 
bate Act. 

§  1557.  SALE  MAY  BE  POSTPONED.  If,  at  the  time 
appointed  for  the  sale,  the  executor  or  administrator  deems 
it  for  the  interest  of  all  persons  concerned  therein  that  the 
same  be  postponed,  he  may  postpone  it  from  time  to  time, 
not  exceeding  in  all  three  months. 

HUitory:  Enacted  March  11,  1872,  re-enactment  of  5  174  Pro- 
bate Act. 

§  1558.  NOTICE  OF  POSTPONEMENT.  In  case  of  a 
postponement,  notice  thereof  must  be  given,  by  a  public 
declaration,  at  the  time  and  place  first  appointed  for  the 
sale,  and  if  the  postponement  be  for  more  than  one  day, 
further  notice  must  be  given,  by  posting  notices  in  three  or 
more  public  places  in  the  county  where  the  land  is  situated, 
or  publishing  the  same,  or  both,  as  the  time  and  circum- 
stances will  admit. 

Hlatorri  Enacted  March  11,  1872,  re-enactment  of  5  175  Pro- 
bate Act  as  amended  May  20,  1861,  Stats.  1861,  p.  644,  5  67. 

761 


§§  1559-1561  CODE  OF  CIVIL  PROCEDURE.   [Pt.III.Tit.XI. 

§  1559.  SALE  OF  R£AL  ESTATE  TO  PAY  LEGACIES. 
COMMISSION  TO  AGENT.  In  any  order  of  sale  of  real 
estate  or  subsequent  to  making  any  such  order  the  court  may 
authorize  any  executor  or  administrator  to  enter  into  a  con- 
tract with  any  bona  fide  real  estate  agent  to  secure  a  pur- 
chaser providing  for  the  payment  by  the  estate  to  said  agent 
of  a  commission,  the  amount  of  which  shall  be  specified, 
payable  out  of  the  proceeds  of  any  such  sale.  If  a  sale  to  a 
purchaser  obtained  by  such  agent  is  returned  to  the  court 
for  confirmation  and  said  sale  be  confirmed  to  such  pur- 
chaser, such  contract  shall  be  binding  and  valid  as  against 
the  estate. 

[No  personal  liability  of  executor,  etc.]  By  the  execution 
of  any  such  contract  no  personal  liability  shall  attach  to  the 
executor  or  administrator,  and  no  liability  of  any  kind  shall 
be  incurred  by  the  estate  unless  an  actual  sale  is  made  and 
confirmed  and  unless  such  contract  be  by  the  court  first 
authorized. 

Hlntoryi  Former  section  relating  to  sale  of  real  estate  to  pay 
legacies,  enacted  March  11«  1872,  substantial  re-enactment  of 
9  176  Probate  Act;  repealed  March  24,  1874.  Code  Amdts.  1873-4. 
p.  871;  present  section  enacted  March  10,  1909«  Stats,  and 
Amdts.  1909,  p.  261. 

§  1560.  WHERE  PAYMENT  OF  DEBTS,  ETC,  PRO- 
VIDED FOR  BY  WILL.  If  the  testator  makes  provision 
by  his  will,  or  designates  the  estate  to  be  appropriated  for 
the  payment  of  his  debts,  the  expenses  of  administration,  or 
family  expenses,  they  must  be  paid  according  to  such  pro- 
vision or  designation,  out  of  the  estate  thus  appropriated, 
so  far  as  the  same  is  sufiicient. 

Hlstoryt  Enacted  March  11,  1872,  re-enactment  of  5  177  Pro- 
bate Act. 

§  1561.  SALE  WITHOUT  ORDER.  When  property  is 
directed  by  the  will  to  be  sold,  or  authority  is  given  in  the 
will  to  sell  property,  the  executor  may  sell  any  property  of 
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the  estate  without  order  of  the  court,  and  at  either  public 
or  private  sale,  and  with  or  without  notice,  as  the  executor 
may  determine;  but  the  executor  must  make  return  of  such 
sales  as  in  other  cases;  and  if  directions  are  given  in  the  will 
as  to  the  mode  of  selling,  or  the  particular  property  to  be 
sold,  such  directions  must  be  observed.  In  either  case  no 
title  passes  unless  the  sale  be  confirmed  by  the  court. 

HiJitoiTi  Enacted  March  11,  1872,  substantial  re-enactment 
of  i  178  Probate  Act  as  amended  May  20,  1861,  Stats.  1861,  p. 
645,  S  68;  amended  March  24,  1874,  Code  Amdts.  1873-4.  p.  371; 
April  16,  1880,  Code  Amdts.  1880   (C.  C.  P.  pt),  p.  96. 

§1562.  WHERE  PROVISION  BY  WILL  INSUFFI- 
CIENT. If  the  provision  made  by  the  will,  or  the  estate  ap- 
propriated th,-refor,  is  insufficient  to  pay  the  debts,  expenses 
of  administration,  and  family  expenses,  that  portion  of  the 
estate  not  devised  or  disposed  of  by  the  will,  if  any,  must 
be  appropriated  and  disposed  oi  for  that  purpose,  according 
to  the  provisions  of  this  chapter. 

HIntom  Enacted  March  11,  1872,  re-enactment  of  9  179  Pro- 
bate Act. 

§  1563.  ESTATE  SUBJECT  TO  DEBTS,  ETC.  The  es- 
tate, real  and  personal,  given  by  will  to  legatees  or  devisees, 
is  liable  for  the  debts,  expenses  of  administration,  and  family 
expenses,  in  proportion  to  the  value  or  amount  of  the  sev- 
eral devises  or  legacies,  but  specific  devises  or  legacies  are 
exempt  from  such  liability  if  it  appears  to  the  court  neces- 
sary to  carry  into  effect  the  intention  of  the  testator,  and 
there  is  other  sufficient  estate. 

Hlstoryt  Enacted  March  11,  1872,  re-enactment  of  9  180  Pro- 
bate Act. 

§  1564.  CONTRIBUTION  AMONG  LEGATEES.  When 
an  estate  given  by  will  has  been  sold  for  the  payment  of 
debts  or  expenses,  all  the  devisees  and  legatees  must  con- 
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tribute  according  to  their  respective  interests  to  the  devisee 
or  legatee  whose  devise  cr  legacy  has  been  taken  therefor, 
and  the  court,  when  distribution  is  made,  must,  by  decree 
for  that  purpose,  settle  the  amount  of  the  several  liabilities, 
and  decree  the  amount  each  person  shall  contribute,  and  re- 
serve the  same  from  their  distributive  shares,  respectively, 
for  the  purpose  of  paying  such  contribution. 

Hlatorrt  Enacted  March'll,  1872,  re-enactment  of  9  181  Pro- 
bate Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C  C.  P. 
pt.),  p.  97. 

§1565.  CONTRACT  FOR  PURCHASE  OF  LANDS 
MAY  BE  SOLD.  HOW.  Tf  a  decedent,  at  the  time  of  his 
death,  was  possessed  of  a  contract  for  the  purchase  of  lands, 
his  interest  in  such  land  and  under  such  contracts  may  be 
sold  on  the  application  of  his  executor  or  administrator,  in 
the  same  manner  as  If  he  had  died  seized  of  such  land,  and 
the  same  proceedings  may  be  had  for  that  purpose  as  arc 
prescribed  in  this  chapter  for  the  sale  of  lands  of  which  he 
died  seized,  except  as  hereinafter  provided. 

Hlstoryi  Enacted  March  11,  1872,  re-enactment  of  8  182  Pro- 
bate Act. 

§1566.  CONDITIONS  OF  SALE.  The  sale  must  be 
made  subject  to  all  payments  that  may  thereafter  become 
due  on  such  contracts,  and  if  there  are  any  such,  ,the  sale 
must  not  be  confirmed  by  the  court  until  the  purchasers  exe- 
cute a  bond  to  the  executor  or  administrator  for  the  benefit 
and  indemnity  of  himself  and  of  the  persons  entitled  to  the 
interest  of  the  decedent  in  the  lands  so  contracted  for,  in 
double  the  whole  amount  of  payments  thereafter  to  become 
due  on  such  contract,  with  such  sureties  as  the  court  or 
judge  shall  approve. 

History  I  Enacted  March  11,  1872,  re-enactment  of  S  183  Pro- 
bate Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  97. 
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§  1567.  PURCHASER  TO  GIVE  BOND.  The  bond  must 
be  conditioned  that  the  purchaser  will  make  all  payments  for 
such  land  that  become  due  after  the  date  of  the  sale,  and 
will  fully  indemnify  the  executor  or  administrator  and  the 
persons  so  entitled  against  all  demands,  costs,  charges,  and 
expenses,  by  reason  of  any  covenant  or  agreement  contained 
in  such  contract. 

Hlatorjri  Enacted  March  11,  1872;  re-enactment  of  5  184  Pro- 
bate Act. 

§  1568.  EXECUTOR  TO  ASSIGN  CONTRACT,  Upon 
the  confirmation  of  the  sale,  the  executor  or  administrator 
must  execute  to  the  purchaser  an  assignment  of  the  contract, 
which  vests  in  the  purchaser,  his  heirs  and  assigns,  all  the 
right,  title,  and  mterest  of  the  estate,  or  of  the  persons  en- 
titled'to  the  interest  of  the  decedent,  in  the  lands  sold  at  the 
time  of  the  sale,  and  the  purchaser  has  the  same  rights  and 
remedies  against  the  vendor  of  such  land  as  the  decedent 
would  have  had  if  he  wet  e  living. 

Hiatoryi  Enacted  March  11.  1872,  re-enactment  of  5  185  Pro- 
bate Act. 

§  1569.  SALES  BY  EXECUTORS  OR  ADMINISTRA- 
TORS OF  LANDS  UNDER  MORTGAGE  OR  LIEN.  When 
any  sale  is  made  by  an  executor  or  administrator,  pursuant 
to  the  provisions  of  this  chapter,  of  lands  subject  to  any 
mortgage  or  other  lien,  which  is  a  valid  claim  against  the 
estate  of  the  decedent,  and  has  been  filed  and  allowed,  or 
presented  and  allowed,  the  purchase-money  must  be  applied, 
p.fter  paying  the  necessary  expenses  of  the  sale,  first,  to  the 
payment  and  satisfaction  of  the  mortgage  or  lien,  and  the 
residue,  if  any,  in  due  course  of  administration.  The  appli- 
cation of  the  purchase-money  to  the  satisfaction  of  the  mort- 
{rage  or  lien  must  be  made  without  delay;  and  the  land  is 
subject  to  such  mortgage  or  lien  until  the  purchase-money 
has  been  actually  so  applied. 
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[Claim  filed  not  affected  bp  statute  of  limitations.]      No 

claim  agrainst  any  estate,  which  has  been  filed  and  allowed, 
or  presented  and  allowed,  is  affected  by  the  statute  of'  limi- 
tations, pending  the  proceedings  for  the  settlement  of  the 
estate.  The  purchase-money,  or  so  much  thereof  as  may  be 
sufficient  to  pay  such  mortgage  or  lien,  with  interest,  and 
any  lawful  costs  and  charges  thereon,  may  be  paid  into  the 
court,  to  be  received  by  the  clerk  thereof,  whereupon  the 
mortgage  or  lien  upon  the  land  must  cease,  and  the  pur- 
chase-money must  be  paid  over  by  the  clerk  of  the  court 
without  delay,  in  payment  of  the  expenses  of  sale,  and  in 
satisfaction  of  the  debt  to  secure  which  the  mortgage  or 
other  lien  v;as  taken,  and  the  surplus,  If  any,  at  once  re- 
turned to  the  executor  or  administrator,  unless  for  good 
cause  shown,  after  notice  to  the  executor  or  administrator, 
ihe  court  otherwise  directs. 


HlntoiTi  Enacted  March  11,  1872,  founded  on  §  186  Probate 
Act  as  amended  May  20,  1861,  Stats.  1S61.  p.  645.  9  69.  and  April 
27.  1863.  Stats.  1863.  p.  698,  5  1;  amended  April  16,  1880,  Code 
Amdts.  1880  (C.  C.  P.  pt.),  p.  97;  by  Code  Commission.  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  221.  act  held  un- 
constitutional, see  history.  S  5  C.  C.  P.;  amended  May  18,  1913. 
Stats,  and  Amdts.  1915,  p.  545.     In  effect  Augrust  8,  1915. 


§1570.  THE  HOLDER  OF  THE  MORTGAGE  OR 
LIEN  MAY  PURCHASE  THE  LANDS.  HIS  RECEIPT 
TO  THE  AMOUNT  OF  HIS  CLAIM  A  VALID  PAY, 
MENT.  At  any  sale,  under  order  of  the  court,  of  lands  upou 
which  there  is  a  mortgage  or  lien,  the  holder  thereof  may 
become  the  purchaser,  and  his  receipt  for  the  amount  due 
him  from  the  proceeds  of  the  sale  is  a  payment  pro  tanto. 
If  the  amount  for  which  he  purchased  the  property  is  in- 
sufficient to  defray  the  expenses  and  discharge  his  mortgage 
or  lien,  he  must  pay  to  the  court,  or  the  clerk  thereof,  an 
smount  sufficient  to  pay  such  expenses. 
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UUtoryi  Enacted  March  11,  1872,  founded  on  9  18S  Probate 
Act  as  amended  May  2ti,  1861.  Stats.  1861,  p.  645,  9  69;  April  27, 
1863,  Stats.  1863,  p.  698,  9  1;  amended  April  16«  1880,  Code 
AmdtB.  1880   (C.  C.  P.  pt.),  p.  97. 


§1571.  ADMINISTRATOR  AND  EXECUTOR  LI- 
ABLE FOR  MISCONDUCT  IN  SALE.  If  there  is  any 
neglect  or  misconduct  in  the  proceedings  of  the  executor 
in  relation  to  any  sale,  by  which  any  person  interested  in 
the  estate  suffers  damage,  the  party  aggrieved  may  recover 
the  same  in  an  action  upon  the  bond  of  the  executor  or  ad- 
ministrator, or  otherwise. 

HUtoryi  Enacted  March  11,  1872,  re-enactment  of  9  188  Pro- 
bate Act. 


§  1572.  FRAUDULENT  SALES.  'Any  executor  or  admin- 
istrator who  fraudulently  sells  any  real  estate  of  a  decedent 
contrary  to  or  otherwise  than  under  the  provisions  of  this 
chapter,  is  liable  in  double  the  value  of  the  land  sold,  as 
liquidated  damages,  to  be  recovered  in  an  action  by  the  per- 
son having  an  estate  of  inheritance  therein. 

History t  Enacted  March  11,  1872,  re-enactment  of  9  189  Pro- 
bate Act. 

§  1573.  LIMITATION  OF  ACTIONS  FOR  VACATING 
SALE,  ETC,  No  action  for  the  recovery  of  any  estate  sold 
by  an  executor  or  administrator,  under  the  provisions  of  this 
chapter,  can  be  maintained  by  any  heir  or  other  person  claim- 
ing under  the  decedent,  unless  it  be  commenced  within  three 
yesLTS  next  after  the  settlement  of  the  final  account  of  the  ex- 
ecutor or  administrator.  An  action  to  set  aside  the  sale  may 
be  instituted  and  maintained  at  any  time  within  three  years 
from  the  discovery  of  the  fraud,  or  other  grounds  upon  which 
the  action  is  based. 
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Htatorrt  -  Enacted  March  11,  1872,  substantial  re-enactment 
of  5  190  Probate  Act;  amended  April  16,  1880,  Code  Amdts.  I88« 
(C.  C.  P.  pt.),  p.  112;  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  222,  act  held  unconstitutional,  s^e 
history,  8  6  ante. 

§1574.  TO  WHAT  CASES  PRECEDING  SECTION 
NOT  TO  APPLY.  The  preceding  section  shall  not  apply  to 
minors  or  others  under  any  legal  disability,  to  sue  at  the 
time  when  the  right  of  action  first  accrues;  but  all  such  per- 
sons may  commence  an  action  at  any  time  within  three  years 
after  the  removal  of  the  disability. 

History!  Enacted  March  11,  1872,  re-enactment  of  S  191  Pro- 
bate Act. 

§1575.    ACCOUNT    OF    SALE    TO    BE    RETURNED. 

When  a  sale  has  been  made  by  an  executor  or  administra- 
tor of  any  property  of  the  estate,  real  or  personal,  he  must 
return  to  the  court,  within  thirty  days  thereafter,  an  ac- 
count of  sales,  verified  by  his  affidavit,  or  in  case  of  his  ab- 
sence  from  the  county,  or  other  inability,  by  the  affidavit  of 
his  attorney.  If  he  neglects  to  make  such  return,  he  may 
be  punished  by  attachment,  or  his  letters  may  be  revoked, 
one  day's  notice  having  been  first  given  him  to  appear  and 
show  cause  why  such  attachment  should  not  issue,  or  such 
revocation  should  not  be  made. 

History  I  Enacted  March  11,  1872,  re-enactment  of  S  192  Pro- 
bate Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  98;  March  3,  1897,  Stats,  and  Amdts.  1897.  p.  68:  by 
Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1. 
p.   222,  act  held  unconstitutional,  see  history,   5  6  ante. 

§  1576.    EXECUTOR,  ETC.,  NOT  TO  BE  PURCHASER. 

No  executor  or  administrator  must,  directly  or  indirectly, 
purchase  any  property  of  the  estate  he  represents,  nor  must 
he  be  interested  in  any  sale. 

Hlstoryt  Enacted  March  11,  1872,  re-enactment  with  addi- 
tions of  8  193  Probate  Act;  amended  by  Code  Commission,  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1.  p.  222,  act  held  uncon- 
stitutional, see  history,  5  5  ante. 
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I A  new  article  added  by  Act  March    15,    1887,    Stats,    and 
Amdts.  1886-7,  p.  115.    In  effect  immediately.] 


ARTICLE  V. 

MORTGAGES  AND  LEASES  OF  REAL  ESTATE. 

9  1577.     Mort£:a£:e.  lease  or   sale  of  estate  property. 
S  1578.     Proceedlnsfs  to  obtain  order,  and  effect. 
S  1579.     Proceedlngrs  to  obtain  lease  of  realty. 
9  1580.     Proceedlngrs  to  obtain  order  for  sale  or  lease  of  mining: 
property. 

§  1577.    MORTGAGE,  LEASE  OR  SALE  OF  ESTATE 

PROPERTY.    Whenever,  in  any  estate  now  bejng  adminis- 
tered, or  that  may  hereafter    be    administered,    or    in    any 
guardianship  proceeding  now  pending,  or  that  may  hereafter 
be  pendmg,  it  shall  appear  to  the  superior  court,  or  a  judge 
thereof,  to  be  for  the  advantage  of  the  estate  to  raise  money 
upon  a  note  or  notes  to  be  secured  by  a  mortgage  of  the 
real  property  of  any  decedent,  or  of  a  minor,  or  an  incom- 
petent person,  or  any  part  thereof,  or  to  make  a  lease  of  said 
real  property,  or  any  part  thereof,  or  to  agree  to  sell  or  give 
an  option  to  purchase  a  mining  claim,  or  mining  claims,  or 
real  property  worked  as  a  mine,  or  an  undivided  interest  in 
real  property,  the  court  or  judge,  as  often  as  occasion  there- 
for shall  arise  in  the  administration  of  any  estate,  or  in  the 
course  of  any  guardianship  matter,  may  on   a  petition,    no- 
tice, and  hearing  as  provided  in  this  article,  authorize,  em- 
power and  direct  the  executor  or  administrator,  or  guardian 
of   such   minor   or   incompetent   person,    to   mortgage    such 
real  property,  or  any  part  thereof,  and  to  execute  a  note  or 
KOtes  to  be  secured  by  such  mortgage,  or  to  lease  such  real 
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estate,  or  any  part  thereof,  or  to  enter  into  an  agreement  to 
sell  such  real  estate,  or  any  part  thereof,  or  to  give  an  op- 
tion to  purchase  such  real  estate  or  any  part  thereof.  The 
proceedings  to  be  taken  to  obtain  an  order  to  enter  into  an 
agreement  for  the  sale  of  or  for  an  option  to  purchase  a 
mining  claim  or  claims  or  real  property  worked  as  a  mine, 
and  the  effect  thereof  shall  be  as  provided  in  section  one 
thousand  five  hundred  eighty  of  this  code,  and  the  provisions 
of  said  section  in  so  far  as  applicable  shall  also  govern  the 
proceedings  to  be  taken  to  obtain  an  order  to  enter  into  an 
agreement  for  the  sale  of  or  for  an  option  to  purchase  an 
undivided  interest  in  real  property  and  the  effect  thereof. 

History  I  Enacted  March  15,  1887,  Stats,  and  Amdts.  18S6-7, 
p.  115;  amended  March  31,  1891,  Stats,  and  Amdts.  1891,  p.  247; 
March  3,  1893,  Stats,  and  Amdts.  1893,  p.  72;  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  222,  act 
held  unconstitutional,  see  history,  S  5  C.  C.  P.;  amended  March 
19,  1909,  Stats,  and  Amdts.  1909,  p.  465;  April  5«  1913.  Stats,  and 
Amdts.  1913,  p.  16;  June  12«  1915,  Stats,  and  Amdts.  1915,  p. 
1492.     In  effeVt  August  11,   1915. 

Notet  The  title  of  the  act  in  which  this  amendment  of  1909 
occurs  (ch.  305,  S.  L.  1909)  being  as  follows:  "An  act  to  amend 
section  1557/'  etc.,  it  is  manifest  that  the  amendment  to  sec- 
tion 1577  is  of  no  effect,  although  the  matter  of  the  section  un- 
mistakably shows  that  it  was  S  1577  the  legislature  intended  to 
amend.  Therefore,  the  former  section  is  the  one  which  Is 
still  in  force.     The  former  section  read  as  follows: 

"Whenever,  in  any  estate  now  being  administered,  or  that 
may  hereafter  be  administered,  it  shall  appear  to  the  superior 
court,  or  [to]  a  judge  thereof,  to  be  for  the  advantage  of  the 
estate  to  raise  money,  upon  a  note  or  notes,  to  be  secifred  by 
a  mortgage  of  the  real  property  -ot  any  decedent,  or  of  a 
minor,  or  [of]  an  incompetent  person,  or  any  part  ^hereof,  or 
to  make  a  lease  of  said  realty,  or  any  part  thereof,  the  court 
or  Judge,  as  often  as  occasion  therefor  shall  arise  in  the  ad- 
ministration of  any  estate,  may,  on  petition,  notice,  and  hearing 
.as  provided  in  this  article,  authorize,  empower,  and  direct  the 
executor  or  administrator,  or  [the]  guardian  of  such  minor  or 
incompetent  person,  to  mortgage  such  real  estate,  or  any  part 
thereof,  and  to  execute  a  note  or  notes  to  be  secured  by  such 
mortgage,  or  to  lease  such  real  estate,  or  any  part  thereof." 
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§1578.  PROCEEDINGS  TO  OBTAIN  ORDER,  AND 
EFFECT.  To  obtain  an  order  to  mortgage  such  realty, 
the  proceedings  to  be  taken  and  the  effect  thereof  shall  be 
as  follows: 

First.  [What  petition  must  show.]  The  executor  or  ad- 
ministrator of  any  estate,  or  guardian  of  any  minor  or  in- 
competent person,  or  any  person  interested  in  the  estates 
of  such  decedents,  minors,  or  incompetent  persons,  may  file 
a  verified  petition  showing: 

[Particular  purpose.]  1.  The  particular  purpose  or  pur- 
poses for  which  it  is  proposed  to  make  the  note  or  notes 
and  mortgage,  which  shall  be  either  to  maintain  the  ward 
and  his  family  or  to  maintain  and  educate  the  ward  when  a 
minor,  or  to  pay  the  debts,  legacies,  or  charges  of  administra- 
tion, or  to  pay,  reduce,  extend,  or  renew  some  lien  or  morl- 
{rage  already  subsisting  on  said  realty  or  some  part  there- 
of; or,  if  the  application  be  made  by  the  guardian  of  any 
minor  or  incompetent  person,  to  erect,  alter  or  repair  build- 
ings or  other  structures  upon,  or  otherwise  to  improve,  the 
realty  proposed  to  be  mortgaged,  or  some  part  thereof. 

[Statement  of  facts,  etc.]  2.  A  statement  of  the  facts  and 
circumstances  showing  the  insufficiency  of  the  income  of  the 
estate  under  guardianship  to  maintain  the  ward  and  his 
family  or  to  maintain  and  educate  the  ward  when  a  minor 
and  the  debts,  legacies,  charges  of  administration,  liens  or 
mortgages  to  be  paid,  reduced,  extended,  or  renewed,  as  the 
case  may  be;  or,  if  the  application  be  made  by  the  guardian 
of  any  minor  or  incompetent  person  for  the  purpose  of  im- 
l.roviag  the  realty  or  some  part  thereof,  the  condition  and 
value  of  all  the  real  and  personal  property  then  belonging 
to  the  estate,  a  statement  of  all  debts  and  obligations  se- 
cured or  unsecured -outstanding  against  the  estate,  and  the 
character  and  estimated  cost  of  the  buildings,  structures  or 
other  improvements  proposed  to  be  erected,  altered  or  re- 
paired with  the  proceeds  of  the  mortgage. 
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[Advantages  that  may  accrue.]  3.  The  advantage  that  may 
accrue  to  the  estate  trom  raising  the  required  money  by 
note  or  notes  and  mortgage  or  providing  for  the  payment, 
reduction,  extension,  or  renewal  of  the  subsisting  Hens  or 
mortgages;  as  the  case  may  be;  or,  if  the  application  be  made 
by  the  guardian  of  a  minor  or  incompetent  person  for  the 
purpose  of  improving  the  realty  belonging  to  the  estate  or 
some  part  thereof,  the  advantage  that  will  accrue  to  the  es- 
tate by  the  making  of  such  improvements. 

[Amount  to  be  raised.]  4.  The  amount  to  be  raised,  with 
a  general  description  of  the  property  proposed  to  be  mort- 
gaged; and, 

[Names  of  legatees.]  5.  The  names  of  the  legatees  and 
devisees,  if  any,  and  of  the  heirs  of  the  deceased,  or  of  the 
minor,  or  of  the  incompetent  person,  as  the  case  may  be, 
so  far  as  known  to  the  petitioner. 

Second.  [Order  to  appear.]  Upon  filing  such  petition, 
an  order  shall  be  made  by  the  court  or  judge,  requiring  all 
persons  interested  in  the  estate  to  appear  before  the  court  or 
judge,  at  a  time  and  place  specified,  not  less  than  four  nor 
more  than  ten  weeks  thereafter,  then  and  there  to  show 
cause  why  the  realty  (briefly  indicating  it),  or  some  part 
thereof,  should  not  be  mortgaged  for  the  amount  mentioned 
in  the  petition  (stating  such  amount),  or  such  lesser  amount 
as  to  the  court  or  judge  shall  seem  meet,  and  referring  to 
the  petition  on  file  for  further  particulars. 

Third.  [Service  of  order.]  The  order  to  show  cause  may 
be  personally  served  on  the  persons  interested  in  the  estate, 
at  least  ten  days  before  the  time  appointed  for  hearing  the 
petition,  or  may  be  published  for  four  successive  weeks  in 
ti  newspaper  of  general  circulation,  published  in  the  county. 

Fourth.  [Hearing  of  petition.]  At  the  time  and  at  the 
place  appointed  in  the  order  to  show  cause,  or  at  such  other 
time  and  place  to  which  the  hearing  may  be  postponed  (the 
power  to  make  all  needful  postponements  being  hereby 
vested  in  the  courc  or  judge),  having  first  received  satisfac- 

■ 
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tory  proof  ol  personal  service  or  publication  of  the  order  to 
show  cause,  the  court  or  judge  must  proceed  to  hear  the 
petition  and  any  objections  that  may  be  H)ed  or  presented 
thereto. 

[Testimony  of  witnesses.  Order  of  court  directing  loan.] 
Upon  such  hearing,  witnesses  may  be  compelled  to  attend 
and  testify,  in  the  same  'manner,  and  with  like  effect,  ab  m 
other  cases;  and  if,  after  a  full  hearing,  the  court  or  judge 
is  satisfied  that  it  will  be  for  the  advantage  of  the  estate  to 
mortgage  the  whole  or  any  portion  of  the  real  estate,  an 
order  must  be  made  authorizing,  empowering,  and  directing* 
the  executor  or  administrator,  or  the  guardian  of  such  minor 
or  incompetent  person,  to  make  such  mortgage,  and  a  prom- 
issory note  or  notes  to  the  lender,  for  the  amount  of  the 
loan,  to  be  secured  by  said  mortgage;  the  order  may  direct 
that  a  lesser  amount  than  that  named  in  the  petition  be  bor- 
rowed, and  may  prescribe  the  maximum  rate  of  interest  and 
period  of  the  loan,  and  may  direct  in  what  coin  or  currency  it 
shall  be  paid,  and  require  that  the  interest  and  the  whole  or 
any  part  of  the  principal  be  paid,  from  time  to  time,  out  of 
the  whole  estate  or  any  part  thereof,  and  that  any  buildings 
en  the  premises  to  be  mortgaged  shall  be  insured  for  further 
security  of  the  lender,  and  the  premiums  paid  from  such  in- 
come. 

Fifth.  [Duty  of  executor,  administrator,  etc.]  After  the 
making  of  the  order  to  mortgage,  the  executor,  administrator, 
or  guardian  of  a  minor  or  of  an  incompetent  person  shall 
execute  and  deliver  a  promissory  note  or  notes  for  the 
amount  and  period  specified  in  the  order,  and  shall  execute, 
acknowledge,  and  deliver  a  mortgage  of  the  premises,  set- 
ting forth  in  the  mortgage  that  it  is  made  by  authority  of 
the  order,  and  giving  the  date  of  such  order.  A  certified 
copy  of  the  order  shall  be  recorded  in  the  office  of  the 
county  recorder  of  every  county  in  which  the  encumbered 
land,  or  any  portion  thereof,  lies.  The  note  or  notes  and 
mortgage  shall  be  signed  by  the  executor,  administrator,  or 
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guardian  as  such,    and    shall    create    no    personal  liability 
against  the  person  so  signing. 

Sixth.  [Effect  of  such  note  and  mortgage.]  Every  note 
or  notes  and  mortgage  so  made  shall  be  effectual  to  mort- 
gage and  hypothecate  all  the  right,  title,  interest,  and  estate 
which  the  decedent,  minor,  or  incompetent  person  had  in  the 
premises  described  therein  at  the  time  of  the  death  of  such 
decedent,  or  at  the  time  of  the  appointment  of  the  guardian 
of  such  minor  or  of  such  incompetent  person,  or  prior  there- 
to, had  any  right,  title,  or  interest  in  said  premises  acquired 
by  the  estate  of  such  decedent,  minor,  or  incompetent  person, 
by  operation  of  law  or  otherwise,  since  the  time  of  the  death 
of  such  decedent,  or  the  appointment  of  the  guardian  of 
such  minor  or  incompetent  person. 

Jurisdiction  of  the  court  to  administer  the  estate  of  such 
decedent,  minor,  or  incompetent  person  shall  be  effectual  to 
vest  such  court  and  judge  with  juHsdiction  to  make  the 
order  for  the  note  or  notes  and  mortgage,  and  such  jurisdic- 
tion shall  conclusively  inure  to  the  benefit  of  the  mortgagee 
named  in  the  mortgage,  his  heirs  and  assigns.  No  irregular- 
ity in  the  proceedings  shall  impair  or  invalidate  the  same  or 
the  note  or  notes  and  mortgage  given  in  the  pursuance 
thereof,  and  the  mortgagee,  his  heirs  and  assigns,  shall  have 
and  possess  the  same  rights  and  remedies  on  the  note  or 
notes  and  mortgage  as  if  it  had  been  made  by  the  decedent 
prior  to  his  death,  the  minor  after  reaching  the  age  of  ma- 
turity, or  the  incompetent  person  when  legally  competent; 

[When  proceeds  are  insufficient  to  satisfy  mortgage.]  pro- 
vided, however,  that  upon  any  foreclosure,  if  the  proceeds 
of  the  encumbered  property  are  insufficient  to  pay  the  note 
or  notes,  and  mortgage,  no  judgment  or  claim  for  any  de- 
ficiency or  such  proceeds  to  satisfy  the  note  or  notes  and 
mortgage,  or  the  costs  or  expenses  of  sale,  shall  be  had  or 
allowed,  except  in  cases  where  the  note  or  notes  and  mort- 
gage were  given  to  pay,  reduce,  extend,  or  renew  a  lien  or 
mortgage  subsisting  on  the  realty,  or  some  part  thereof,  at 
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the  time  of  the  death  of  the  decedent,  and  the  indebtedness 
secured  by  such  lien  or  mortgage  was  an  allowed  and  ap- 
proved claim  against  his  estate,  or  a  lien  upon  the  interest 
of  the  minor  in  said  real  estate  at  the  time  it  vested  in  him, 
or  upon  the  estate  of  the  incompetent  at  the  time  the  incom- 
petency of  the  incompetent  person  was  so  declared  by  the 
court ; 

[How  unsatisfied  indebtedness  paid.]  and  provided  also, 
that  in  cases  affecting  the  estate  of  the  deceased  persons,  the 
part  of  the  indebtedness  remaining  unsatisfied  must  be  classed 
and  paid  with  other  demands  against  the  estate,  as  provided 
in  article  three,  chapter  ten,  of  title  eleven,  part  three,  of  this 
code,  with  respect  to  mortgages  subsisting  at  the  time  of 
death. 

Hljitoryi  Enacted  March  15,  1887,  Stats,  and  Amdts.  1886-7, 
p.  115;  amended  March  31,  1891,  Stats,  and  Amdts.  1891,  p.  247; 
March  3,  1893,  Stats,  and  Amdts.  1893,  p.  72;  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  223,  act 
held  unconstitutional,  see  history,  Kerr's  Cyc.  C.  C.  §  4;  amend- 
ed March  23,  1907,  Stats,  and  Amdts.  1907,  pp.  988-991,  Kerr's 
Stats,  and  Amdts.  1906-7,  p.  948.  In  effect  from  and  after  pas- 
sage. 

« 

§1579.  PROCEEDINGS  TO  OBTAIN  LEASE  OF 
KEALTY.  To  obtain  an  order  to  lease  the  realty,  the  pro- 
ceedings to  be  taken  and  the  effect  thereof  shall  be  as  fol- 
lows: 

[Petition.]  First — ^The  executor,  administrator,  guardian 
of  a  minor  or  an  incompetent  person,  or  any  person  inter- 
ested in  the  estates  of  such  decedents,  minors  or  incompetent 
persons,  must  file  a  verified  petition  showing: 

[Requirements.]  a.  The  advantage  or  advantages  that 
may  accrue  to  the  estate  from  giving  a  lease. 

b.  A  general  description  of  the  property  proposed  to  be 
leased. 

c.  The  term,  rental,  and  general  conditions  of  the  pro- 
posed lease. 
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d.  The  names  of  the  legatees  and  devisees,  if  any,  and  of 
the  heirs  of  the  deceased,  or  of  the  minor,  or  of  the  incom- 
petent person,  so  far  as  known  to  the  petitioner. 

[Order  of  court  to  show  cause.]  Second — Upon  filing  such 
petition  an  order  shall  be  made  by  the  court  or  judge  requir- 
ing all  persons  interested  in  the  estate  to  appear  before 
the  court  or  judge,  at  a  time  and  place  specified,  not  less 
than  two  nor  more  than  four  weeks  thereafter,  then  and 
there  to  show  cause  why  the  realty  (briefly  indicating  it) 
should  not  be  leased  for  the  period  (stating  it),  at  the  rental 
mentioned  in  the  petition  (stating  it),  and  referring  to  the 
petition  on  file  for  further  particulars. 

[Service  of  order.]  Third — The  order  to  show  cause  may 
be  personally  served  on  the  persons  interested  in  the  estate 
at  lea^t  ten  days  before  the  time  appointed  for  hearing  the 
petition,  or  it  may  be  published  for  two  successive  weeks  in 
a  newspaper  of  general  circulation  in  the  county. 

[Hearing  —  Witnesses  —  Appraisers  —  Minimum  rental.] 
Fourth — At  the  time  and  place  appointed  to  show  cause,  or 
at  such  other  time  and  place  to  which  the  hearing  may  be 
postponed;  the  power  to  make  all  needful  postponements 
being  hereby  vested  in  the  court  or  judge,  the  court  or  judge 
having  first  received  satisfactory  proof  of  personal  service  or 
publication  of  the  order  to  show  cause,  must  proceed  to  hear 
the  petition,  and  any  objection  that  may  have  been  filed  or 
presented  thereto.  Upon  such  hearing  witnesses  may  be  com- 
pelled to  attend  and  testify  in  the  same  manner  and  with  like 
effect  as  in  other  cases,  and  the  court  may,  in  its  discretion, 
appoint  one  or  more,  not  exceeding  three,  disinterested  per- 
sons to  appraise  the  rental  value  of  the  premises,  and  direct 
that  a  reasonable  compensation  for  the  services,  not  exceed- 
mg  five  dollars  per  day,  be  paid  by  the  estate.  If,  after  a 
full  hearing,  the  court  or  judge  is  satisfied  that  it  will  be 
for  the  advantage  of  the  estate  to  lease  the  whole  or  any 
portion  of  the  real  estate,  an  order  must  be  made  authoriz* 
ing,  empowering  and  directing  the  executor,  administrator. 
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>r  the  guardian,  to  make  such  lease.  The  order  may  pre- 
cribe  the  minimum  rental  or  royalty  to  be  received  for  the 
^remises,  and  the  period  of  the  lease,  which  must  in  no  case 
>e  longer  than  for  ten  years,  and  may  prescribe  the  other 
erms  and  conditions  of  such  lease;  provided  that,  for  the 
>urpose  of  exploiting  for  minerals,  or  minerals  oils  or  petro- 
leum and  extracting  minerals  therefrom,  the  period  of  the 
lease  may  be  for  twenty  years. 

[Conditions  of  lease.]  Fifth — After  the  making  of  the 
order  to  lease,  the  executor,  administrator,  or  guardian  of  a 
minor  or  of  an  incompetent  person,  shall  execute,  acknowl- 
edge, and  deliver  a  lease  of  the  premises  for  the  term  and 
period  and  with  the  conditions  specified  in  the  order,  set- 
ting forth  in  the  lease  that  it  is  made  by  authority  of  the 
order,  and  giving  the  date  of  such  order.  A  certified  copy 
of  the  order  shall  be  recorded  in  the  office  of  the  county 
recorder  of  every  county  in  which  the  leased  land  or  any  por- 
tion thereof  lies. 

[Effect  of  lease — Errors  and  omissions.]  Sixth — Every  lease 
so  made  shall  be  effectual  to  demise  and  let,  at  the  rent,  for 

the  term,  and  upon  the  conditions  therein  prescribed,  the 
premises  described  therein.  Jurisdiction  of  the  court  to  ad- 
minister the  estate  of  the  decedent,  the  minor,  or  of  the  in- 
competent person  shall  be  effectual  to  vest  such  court  and 
judge  with  jurisdiction  to  make  the  order  for  the  lease,  and 
such  jurisdiction  shall  conclusively  inure  to  the  benefit  of 
the  lessee,  his  heirs  and  assigns.  No  omission,  error,  or  ir- 
regularity in  the  proceedings  shall  impair  or  invalidate  the 
same,  or  the  lease  made  in  pursuance  thereof. 

HIstorTi  Enacted  March  15,  1887«  Stats,  and  Amdts.  1886-7, 
p.  117;  amended  March  31,  1891,  Stats,  and  Amdts.  1891,  p.  249; 
March  18,  1905,  Stats,  and  Amdts.  1905,  p.  149;  March  20«  1909, 
Stats,  and  Amdts.  1909,  p.  540.. 


§1580.    PROCEEDINGS    TO    OBTAIN    ORDER    FOR 
SALE  OR  LEASE  OF  MINING  PROPERTY.    To  obtain 
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an  order  to  enter  into  an  agreement  for  the  sale  of,  or  for 
'an  option  to  purchase,  a  mining  claim,  or  claims,  or  real 
property,  worked  as  a  mine,  the  proceedings  to  be  taken 
and  the  effect  thereof  shall  be  as  follows: 

[Executor's  petition.]  First — ^The  executor,  administra- 
tor, or  guardian  of  a  minor  or  of  an  incompetent  person,  or 
any  person  interested  in  the  estate  of  such  decedents,  min- 
ors, or  incompetent  persons,  may  file  a  verified  petition  show- 
ing: 

1.  The  advantage  or  advantages  that  may  accrue  to  the  es- 
tate from  entering  into  such  agreement  or  option. 

2.  A  general  description  of  the  property  affected  by  said 
agreement  or  option. 

3.  The  terms  and  general  conditions  of  the  proposed  agree- 
ment or  option. 

4.  The  names  of  the  legatees  and  devisees,  if  any,  and  of 
the  heirs  of  the  deceased,  or  of  the  minor,  or  of  the  incom- 
petent person,  so  far  as  known  to  the  petitioner. 

[Court's  order  on  hearing.]  Second — Upon  filing  such 
petition  an  order  shall  be  made  by  the  court  or  judge  requir- 
ing all  persons  interested  in  the  estate  to  appear  before  the 
court  or  judge  at  a  time  and  place  specified,  not  less  than 
two  or  more  than  four  weeks  thereafter,  then  and  there  to 
show  cause  why  an  agreement  for  the  sale,  or  an  option 
tor  the  purchase  of  the  realty  should  not  be  made,  and  refer- 
ring to  the  petition  on  file  for  further  particulars. 

[Service  of  order.]  Third — ^The  order  to  show  cause  must 
be  personally  served  on  the  persons  interested  in  the  estate 
at  least  ten  *days  before  the  time  appointed  for  hearing  the 
petition,  or  it  may  be  published  for  four  consecutive  weeks 
in  a  newspaper  of  general  circulation  in  the  corunty  if  there 
be  one,  and  if  there  is  none,  then  in  some  newspaper  of  gen- 
eral circulation  in  an  adjoining  county. 

[Hearing  on  petition.]  Fourth — At  the  time  and  place  ap- 
pointed to  show  cause,  or  at  such  other  time  and  place  to 
which   the  hearing  may  be  postponed,  the  power  to  make 
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all  needful  postponements  being  hereby  vested  in  the  court 
or  judge,  the  court  or  judge  having  first  received  satisfac- 
tory proof  of  personal  service  or  publication  of  the  order 
to  show  cause,  must  proceed  to  hear  the  petition,  and  any 
objections  that  may  have  been  filed  or  presented  thereto.  If, 
after  a  full  hearing,  the  court  or  judge  is  satisfied  that  it 
will  be  for  the  advantage  or  best  interest  of  the  estate  to 
enter  into  the  proposed  agreement  for  the  sale,  or  option 
for  the  purchase,  of  the  mines  or  real  property,  worked  as 
a  mine,  an  order  must  be  made  authorizing,  empowering  and 
directing  the  executor,  administrator  or  guardian  to  make 
such  agreement  or  option  to  purchase.  The  order  may  pre- 
scribe the  terms  and  conditions  of  such  agreement  or  option 
to  purchase.  The  court  or  judge  may,  at  the  time  of  making 
said  order  authorizing  such  agreement  to  sell  or  option  to 
purchase,  fix  the  amount  of  bond  to  be  given  by  the  executor, 
administrator,  or  guardian,  and  may  provide  for  the  pay- 
ment into  court  of  the  proceeds  from  said  agreement  to  sell 
or  option  to  purchase,  and  that  the  said  executor,  adminis- 
trator, or  guardian,  shall  give  the  bond  required  before  ob- 
taining an  order  of  the  court  for  the  payment  to  him  of  such 
proceeds  from  said  agreement  to  sell  or  option  to  purchase. 

[Executor's  agreement.]  Fifth — After  making  the  order 
to  enter  into  said  agreement  or  option  to  purchase,  the  exec- 
utor, administrator  or  guardian  of  a  minor  or  of  an  in- 
competent person  shall  execute,  acknowledge  and  deliver  an 
agreement  or  option  to  purchase  containing  the  conditions 
specified  in  the  order,  setting  forth  in  the  agreement  or  op- 
tion to  purchase  that  it  is  made  by  authority  of  the  order, 
and  giving  the  date  of  such  order.  A  certified  copy  of  such 
order  shall  be  recorded  in  the  office  of  the  county  recorder 
of  every  county  in  which  the  land  affected  by  the  agreement 
or  option  to  purchase,  or  any  portion  thereof,  is  situated. 
If  the  party  of  the  second  part  to  said  agreement  to  sell  or 
option  to  purchase  neglects  or  refuses  to  comply  with  the 
terms  of  the  agreement  to  sell  or  option  to  purchase,  the 
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court  may,  on  motion  of  the  executor,  or  administrator,  or 
guardian,  and  after  notice  to  the  purchaser,  order  such  agree- 
ment to  sell  or  option  to  purchase  cancelled. 

[Return  of  proceedings  to  court.]  Sixth — ^The  executor  or 
administrator,  or  the  guardian,  after  the  terms  of  said  agree- 
ment to  sell,  or  said  option  to  purchase,  have  been  complied 
with  by  the  party  of  the  second  part  thereto,  and  all  pay- 
ments mentioned  in  the  same  have  been  made  according  to 
the  terms  of  said  agreement  to  sell  or  option  to  purchase, 
must  make  a  return  of  his  proceedings  to  the  court,  which 
must  be  filed  in  the  office  of  the  clerk  at  any  time  subsequent 
to  the  compliance  with  said  conditions  and  the  making  of 
said  payments.  A  hearing  upon  the  return  of  the  proceed- 
ings may  be  asked  for  in  the  return  or  by  petition  subse- 
quently, and  thereupon  the  clerk  must  fix  the  day  for  the 
hearing,  of  which  notice  of  at  least  ten  days  must  be  given 
by  the  clerk,  by  notices  posted  in  three  public  places  in  the 
county,  or  by  publication  in  a  newspaper,  and  must  briefly 
mdicate  the  land  or  lands  mentioned  in  the  agreement  to  sell 
or  option  to  purchase,  and  must  refer  to  the  return  for  fur- 
ther particulars.  Upon  the  hearing,  the  court  must  exam- 
ine the  return  and  witnesses  in  relation  to  the  same. 

[Court  may  confirni.]  If  it  appears  to  the  court  that  the 
terms  of  the  said  agreement  to  sell  or  option  to  purchase, 
including  all  payments  to  be  made,  have  been  complied 
with,  the  court  must  make  an  order  confirming  the  sale,  and 
directing  conveyances  to  be  executed.  The  sale,  from  that 
time,  is  conlirmed  and  valid,  and  a  certified  copy  of  the 
order  confirming  it  and  directing  conveyances  to  be  executed, 
must  be  recorded  in  the  office  of  the  recoder  of  the  county 
in  which  the  land  sold  is  situated. 

Conveyances  must  thereupon  be  executed  to  the  purchaser 
by  the  executor  or  administrator,  or  the  guardian,  and  they 
must  refer  to  the  orders  of  the  court  authorizing  and  con- 
firming the  sale  of  the  property  of  the  estate,  and  directing 
conveyances   thereof  to  be   executed  and  to  the  record  of 
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the  order  of  confirmation  in  the  office  of  the  county  recorder, 
either  by  the  date  of  such  recording,  or  by  the  date,  volume, 
and  page  of  the  record,  and  such  reference  shall  have  the 
same  effect  as  if  the  orders  were  at  large  inserted   in  the 
conveyance.   Conveyances  so  made  convey  all  the  right,  title, 
interest,  and  estate  of  the  decedent,  in  the  premises,  at  the 
time  of  his  death;  if  prior  to  the  sale,  by  operation  of  law  or 
otherwise,  the  estate  has  acquired  any  right,  title,  or  inter- 
est in  the  premises,  other  than  or  in  addition  to  that  of  the 
lecedent  at  the  time  of  his  death,  such  right,  title  or  inter- 
St  also  passes  by  such  conveyances. 

HiatoiTi  Enacted  March  19,  1909,  Stats,  and  Amdts.  1909,  p. 
•5;  amended  April  6,  1913,  Stats,  and  Amdts.  1913,  p.  17.  In 
reef  August  10,     1913. 
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CHAPTER  VIII. 

OF   THE   POWERS  AND   DUTIES   OF   EXECUTORS   AND   AD- 
MINISTRATORS, AND  OF  THE  MANAGEMENT  OF  ESTATES, 

9  1581.     Executors  to  take  possession  of  the  entire  estate. 

S  1582.  Executors  and  administrators  may  sue  and  be  sued 
for  recovery  of  property. 

9  1583.  May  maintain  actions^ for  waste,  conversion,  and  tres- 
pass. * 

9  1584.  Executor  and  administrator  may  be  sued  for  waste 
or  trespass  of  decedent. 

9  1585.  Surviving  partner  to  settle  up  business.  Interest  tliere- 
in  to  be  appraised.     Account  to  be  rendered. 

9  1586.  Actions  on  bond  of  executor  or  administrator  may  be 
brought  by  another  administrator. 

9  1587.     What  executors  are  not  parties  to  actions. 

9  1588.     May   compound. 

9  1589.  Recovery  of  property  fraudulently  disposed  of  by  tes- 
tator. 

9  1590.  When  executor  to  sue,  as  provided  in  preceding  sec- 
tion. 

9  1591.     Disposition  of  estate  recovered. 

9  1592.     Pending  settlement,  court  may   order  moneys  Invested. 


§1581.  EXECUTORS  TO  TAKE  POSSESSION  OF 
THE  ENTIRE  ESTATE.  The  executor  or  administrator 
must  take  into  his  possession  all  the  estate  of  the  decedent, 
real  and  personal,  and  collect  all  debts  due  to  the  decedent 
or  to  the  estate.  For  the  purpose  of  bringing  suits  to  quiet 
title,  or  for  partition  of  such  estate,  the  possession  of  the 
executors  or  administrators  is  the  possession  of  the  heirs  or 
devisees;  such  possession  by  the  heirs  or  devisees  is  subject, 
however,  to  the  possession  of  the  executor  or  administrator, 
for  the  purposes  of  administration,  as  provided  m  this  title. 

Hintoryi  Enacted  March  11,  1872,  re-enactment  of  9  194  Pro- 
bate Act  as  amended  May  20,  1861,  Stats.  1861,  p.  645,  9  70. 
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§  1582.  EXECUTORS  AND  ADMINISTRATORS  MAY 
JE  AND  BE  SUED  FOR  RECOVERY  OF  PROP- 
ITY,  Actions  for  the  recovery  of  any  property,  real  or 
rsonal,  or  for  the  possession  thereof,  or  to  quiet  title 
reto,  or  to  determine  any  adverse  claim  thereon,  and  all 
ions  founded  upon  contracts,  may  be  maintained  by  and 
inst  executors  and  auministrators  in  all  cases  in  which 
same  might  have  been  maintained  by  or  against  their 
)ective  testators  or  intestates. 

Imtoryt    Enacted  March  11,  1872,  re-enactment  of  §  195  Pro- 
Act;  amended  March   26,   1895,  Stats,  and   Amdts.   1895,   p. 
by  Code  CommiBsion.  Act  March  8,  1901,  Stats,  and  Amdts. 
-1,  p.   225,  act   held   unconstitutional,  see   history,   §  5   ante. 

583.  MAY  MAINTAIN  ACTIONS  FOR  WASTE, 
rVERSION,  AND  TRESPASS.  Executors  and  admin- 
tors  may  maintain  actions  against  any  person  who  has 
2d,  destroyed,  taken,  or  carried  away,  or  converted  to 
wn  use,  the  goods  of  their  testator  or  intestate,  in  his 
ne.  They  may  also  maintain  actions  for  trespass  com- 
d  on  the  real  estate  of  the  decedent  in  his  lifetime. 

oryt  Bnacted  March  11,  1872,  re-enactment  of  9  196  Pro- 
%ct;  amended  by  Code  Commission,  Act  March  8,  1901, 
and  Amdts.  1900-1,  p.  225,  act  held  unconstitutional,  see 
1^,    5  5   ante. 

54.  EXECUTOR  AND  ADMINISTRATOR  MAV 
UED    FOR   WASTE    OR   TRESPASS    OF    DECE- 

'.  Any  person  or  his  personal  representatives  may 
in  an  action  against  the  executor  or  administrator  of 
Jtator  or  intestate  who  in  his  lifetime  has  wasted,  de- 
'.,  taken,  or  carried  away,  or  converted  to  his  own  use, 
>ds  or  chattels  of  any  such  person,  or  committed  any 
»    on   the  real  estate  of  such  person. 

ryt      enacted  March  11,  1872,  re-enactment  of  9  137  Pro- 

783 


§§  1585-1587       CODE  OF  civil  procedure.  [Pt.III,TitJCI. 

§1585.  SURVIVING  PARTNER  TO  SETTLE  UP 
BUSINESS.  INTEREST  THEREIN  TO  BE  APPRAISED. 
ACCOUNT  TO  BE  RENDERED.  When  a  partnership  ex- 
ists between  the  decedent,  at  the  time  of  his  death,  and  any 
other  person,  the  surviving  partner  has  the  right  to  con- 
tinue in  possession  of  the  partnership,  and  to  settle  its  busi- 
ness, but  the  interest  of  the  decedent  in  the  partnership  must 
be  included  in  the  inventory,  and  be  appraised  as  other  prop- 
erty. The  surviving  partner  must  settle  the  affairs  of  the 
partnership  without  delay,  and  account  with  the  executor  or 
administrator,  and  pay  over  such  balances  as  may  from  time 
to  time  be  payable  to  him,  in  right  of  the  decedent.  Upon 
the  application  of  the  executor  or  administrator,  the  court, 
or  a  judge  thereof,  may,  whenever  it  appears  necessary,  order 
the  surviving  partner  to  render  an  account,  and  in  case  of 
neglect  or  refusal  may,  after  notice,  compel  it  by  attachment; 
and  the  executor  or  administrator  may  maintain  against  him 
any  action  which  the  decedent  could  have  maintained. 

History  I  Enacted  March  11.  1872,  re-enactment  of  S  198  Pro- 
bate Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  98. 


§  1586.  ACTIONS  ON  BOND  OF  EXECUTOR  OR  AD- 
MINISTRATOR MAY  BE  BROUGHT  BY  ANOTHER 
ADMINISTRATOR.  An  administrator  may.  in  his  own 
name,  for  the  use  and  benefit  of  all  parties  mtercstcd  in  the 
estate,  maintain  actions  on  the  bond  of  an  executor,  or  of 
any  former  administrator  of  the  same  estate. 

Hljitoryi  Enacted  March  11,  1872,  re-enactment  of  9  199  Pro- 
bate Act. 

§1587.  WHAT  EXECUTORS  ARE  NOT  PARTIES 
TO  ACTIONS.  In  actions  by  or  against  executors,  it  is  not 
necessary  to  join  those  as  parties  to  whom  letters  were  is- 
sued, but  who  have  not  qualified. 
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Uiitorrt  Enacted  March  11,  1872,  re-enactment  of  9  200  Pro- 
e  Act;  amended  by  Code  Commission,  Act  March  B,  1901, 
t8.  and  Amdts.  1900-1,  p.  225,  act  held  unconstitutional,  see 
oryt  9  5  ante. 


1588.  MAY  COMPOUND.  Whenever  a  debtor  of  the 
:dent  is  unable  to  pay  all  his  debts,  the  executor  or  ad- 
istrator,  with  the  approbation  of  the  court,  or  a  judge 
eof,  may  compound  with  him  and  give  him  a  discharge, 
1  receiving  a  fair  and  just  dividend  of  his  effects.  A  com- 
nise  may  also  be  authorized  when  it  appears  to  be  just, 
for  the  best  interest  of  the  estate. 

itory:  Enacted  March  11,  1872,  re-enactment  of  §  201  Pro- 
Act  as  amended  May  20,  1861,  Stats.  1861,  p.  646«  §  71; 
ded  April  16,  1880,  Code  Amdts.  1880   (C.  C.  P.  pt.),-p.   98. 

)89.  RECOVERY  OF  PROPERTY  FRAUDULENT- 
>ISPOSED  OF  BY  TESTATOR.  When  there  is  a  de- 
cy  of  assets  in  the  hands  of  an  executor  or  adminis- 
',  and  when  the  decedent,  in  his  lifetime,  has  conveyed 
eal  estate,  or  any  rights  or  interests  therein,  with  intent 
fraud  his  creditors,  or  to  avoid  any  right,  debt,  or  duty 
y  person,  or  has  so  conveyed  such  estate  that  by  law 
;eds  or  conveyances  are  void  as  against  creditors,  the 
:or  or  administrator  must  commence  and  prosecute  to 
udgrment  any  proper  action  for  the  recovery  of  the 
and  may  recover  for  the  benefit  of  the  creditor  all 
eal  estate  so  fraudulently  conveyed;  and  may  also,  for 
nefit  of  the  creditors,  sue  and  recover  all  goods,  chat- 
ig^hts,  or  credits  which  have  been  so  conveyed  by 
cedent  in  his  lifetime,  whatever  may  have  been  the 
r  of  such  fraudulent  conveyance. 

JTY*      Snacted  March  11,  1872,  re-enactment  of  §  202  Pro- 
ct;     amended   by   Code    Commission,    Act   March    8,  '1901, 
ind    A.mdtB.   1900-1,  p.  226,  act  held  unconstitutional,  see 
f  6    ante. 
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§  1590.  WHEN  EXECUTOR  TO  SUE,  AS  PROVIDKD 
IN  PRECEDING  SECTION.  No  executor  or  administra- 
tor is  bound  to  sue  for  such  estate,  as  mentioned  in  the  pre- 
ceding section,  for  the  benefit  of  the  creditors,  unless  an  ap- 
plication of  creditors,  who  must  pay  such  part  of  the  costs 
and  expenses  of  the  suit,  or  give  such  security  to  the  exe 
rutor  or  administrator  therefor,  as  the  court,  or  a  judge 
thereof,  shall  direct. 

HIstorrt  Enacted  March  11,  1872,  re-enactment  of  S  203  Pro- 
bate Act;  amended  April  16.  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  98. 


§1591.    DISPOSITION     OF    ESTATE     RECOVERED. 

All  real  estate  so  recovered  must  be  sold  for  the  payment 
of  debts,  in  the  same  manner  as  if  the  decedent  had  died 
seized  thereof,  upon  obtaining  an  order  therefor  from  the 
court;  and  the  proceeds  of  all  goods,  chattels,  rights,  and 
credits  so  recovered  must  be  appropriated  in  payment  of  the 
debts  of  the  decedent  in  the  same  manner  as  other  property 
in  the  hands  of  the  executor  or  administrator.  The  remain- 
der of  the  proceeds,  after  all  the  debts  of  the  decedent  have 
been  paid,  must  be  paid  to  the  person  from  whom  such  prop- 
erty was  recovered. 

nistoryi  Enacted  March  11,  1872,  re-enactment  of  9  204  Pro- 
bate Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  98;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  226,  act  held  unconstitutional,  see 
history,  Kerr's  Cyc.  C.  C.  8  4;  amended  March  20,  1907,  Stat*, 
and  Amdts.  1907,  p.  724,  Kerr's  Stats,  and  Amdts.  1906-7.  p.  501. 

§1592.  PENDING  SETTLEMENT,  COURT  MAY 
ORDER  MONEYS  INVESTED.  Pending  the  settlement 
of  any  estate,  on  the  petition  of  any  person  interested  there- 
in, and  upon  good  cause  shown  therefor,  the  court  may  order 
any  moneys  in  the  hands  of  the  executors  or  administrators 
to  be  invested  for  the  benefit  of  the  estate  in  securities  of 

786 


Vlll]  INVESTMENT  OF  MONEYS.  §  1592 

United  States  or  of  this  state.  Such  order  can  only  be 
le  after  publication  of  notice  of  the  petition  for  not  less 
1  ten  days  in  some  newspaper,  to  be  designated  by  the 
rt  or  a  judge  thereof. 

Uiorjt    Enacted  Idarch  20,  1907.  Stats,  and  Amdts.   1907,  p. 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  601. 
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§1600.  CONVEYANCE  OR  TRANSFER,  WHEN  OR- 
DERED TO  BE  MADE.  If,  after  a  full  hearing  upon  the 
petition  and  objections,  and  examination  of  the  facts  and  cir- 
cumstances of  the  claim,  the  court  is  satisfied  that  the  peti- 
tioner is  entitled  to  a  conveyance  of  the  real  estate  describc<l 
in  the  petition,  a  decree  authorizing  and  directing  the  execu- 
tor or  administrator  to  execute  a  conveyance  thereof  to  the 
petitioner  must  be  made. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  208  Pro* 
bate  Act  as  amended  May  20,  1861,  Stats.  1861.  p.  646,  §73; 
amended  by  Code  Commission,  Act  March  8«  1901,  Stals.  and 
Amdts.  1900-1,  p.  227,  act  held  unconstitutional,  see  history. 
Kerr's  Cyc.  C.  C.  S  4;  March  7,  1905,  Stats,  and  Amdts.  1905. 
p.  77;  amended  Mar,ch  20,  1907,  Stats,  and  Amdts.  1907,  p.  725. 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  50-2. 

§  1601.  EXECUTION  OF  CONVEYANCE  OR  TRANS- 
FER AND  THE  RECORDING  OF  THE  ORDER 
THEREFOR,  The  executor  or  administra*tor  must  execute 
the  conveyance  or  transfer  according  to  the  directions  con- 
tained in  the  decree,  which  decree  shall  be  prima  facie  evi- 
dence of  the  correctness  of  the  proceedings,,  and  of  the  au- 
thority of  the  executor  or  administrator  to  make  the  convey- 
ance or  transfer.  If  the  transaction  relate  to  real  property  a 
certified  copy  of  the  decree  must  be  recorded  with  the  deed 
in  the  office  of  the  recorder  of  the  county  in  which  the  land 
conveyed  is  situated. 

Hintory:  Enacted  March  11,  1872,  substantial  re-enactment 
of  9  209  Probate  Act  as  amended  May  20,  1861,  Stats.  1861,  p. 
646,  9  74;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  371; 
March  7,  1905,  Stats,  and  Amdts.  1905,  p.  77. 

§1602.  RIGHTS  OF  PETITIONER  TO  ENFORCE 
THE  CONTRACT.  If,  upon  the  hearing,  as  hereinbefore 
provided,  the  right  of  the  petitioner  to  have  a  specific  per- 
formance of  the  contract  is  found  to  be  doubtful,  the  court 
must  dismiss  the  petition  without  prejudice  to  the  rights  of 
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the  petitioner,  who  may,  at  any  time  within  six  months  after 
such  dismissal,  proceed  by  action  to  enforce  a  specific  per- 

iormance  thereof. 

HlMtoryi  Enacted  March  11,  1872,  re-enactment  of  §  210  Pro- 
l)ate  Act  as  amended 'May  20,  1861,  Stats.  1861,  p.  646.  8  75; 
amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt),  p.  99; 
March  7,  1905,  Stats,  and  Amdts.  1905,  p.  77. 


§  1603.    EFFECT  OF  CONVEYANCE  OR  TRANSFER. 

Wery  conveyance  or  transfer  made  in  pursuance  of  a  de- 
ee  as  provided  in  this  chapter,  shall  pass  title  to  the  prop- 
ty  contracted  for,  as  fully  as  if  the  contracting  party  him- 
If  was  still  living,  and  executed  the  conveyance  or  trans- 

r. 

iimtoryt     Enacted   March    11,   1872,   substantial    re-enactment 

$211  Probate  Act;  amended  April  16,  1880,  Code  Amdts.  1880 

C.  P.  pt.),  p.  99;  March  7,  1905.  Stats,  and  Amdts.  1905,  p.  77. 


1604.  EFFECT  OF  RECORDING  A  COPY  OF  THE 
^REE.  A  copy  of  the  decree  for  a  conveyance  or  trans- 
ts  provided  in  this  chapter,  duly  certified  and  recorded  in 
>f3ice  of  the  recorder  of  the  county  in  which  the  property 
I'uated,  gives  the  person  entitled  to  the  conveyance  or 
fer  a  right  to  the  possession  of  the  property  contracted 
:nd  to  hold  the  same  according  to  the  terms  of  the  in- 
d  conveyance  or  transfer,  in  like  manner  as  if  the  same 
een  conveyed  or  transferred  in  pursuance  of  the  decree. 

oryt      HInacted  March  11,  1872,  re-enactment  of  9  212  Pro- 
.ct;    amended  April   16,    1880,  Code  Amdts.   1880    (C.  C.   P. 
99;    Ihfarch   7,  1905.  Stats,  and  Amdts.   1905,  p.   77. 


5.  RBCORDING  OF  THE  DECREE  DOES  NOT 
ZSEDB:  POWER  OF  COURT  TO  ENFORCE  IT. 
cording    of  any  decree,  as  provided  in  the  preceding 
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section,  shall  not  prevent  the  court  making  the  decree  from 
enforcing  the  same  by  other  process. 

Historyi  Enacted  March  11,  1872,  re-enactment  of  8  213  Pro- 
bate Act;  amended  March  7,  1905,  Stats,  and  Amdts.  1905,  p.  77. 

§  1606.  WHERE  PARTY  TO  WHOM  CONVEYANCE 
OR  TRANSFER  TO  BE  MADE  IS  DEAD.    If  the  person 

entitled  to  the  conveyance  or  transfer  dies  before  the  com- 
mencement of  the  proceedings  therefor  under  this  chapter, 
or  before  the  completion  of  the  conveyance  or  transfer,  any 
person  entitled  to  succeed  to  his  rights  in  the  contract,  or 
the  executor  or  administrator  of  such  decedent,  may,  for  the 
benefit  of  the  person  so  entitled,  commence  such  proceedings 
or  prosecute  any  already  commenced,  and  the  conveyance  or 
transfer  must  be  so  made  as  to  vest  the  property  in  the  per- 
son or  persons  entitled  thereto,  or  in  the  executor  or  admin- 
istrator, for  their  benefit. 

Hintoryi  Enacted  March  11,  1872,  founded  on  8  214  Probate 
Act;  amended  March  7,  1906,  Stats,  and  Amdts.  1905,  p.  77. 

§  1607.  DECREE  MAY  DIRECT  POSSESSION  TO  BE 
SURRENDERED.  The  decree  provided  for  in  this  chapter 
may  direct  the  possession  of  the  property  therein  described 
to  be  surrendered  to  the  person  entitled  thereto,  upon  his 
producing  a  certified  copy  of  the  decree,  when,  by  the  terms 
of  the  contract,  possession  is  to  be  surrendered. 

Histor^'t  Enacted  March  11,  1872,  founded  on  8  214  Probate 
Act;  amended  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  227,  act  held  unconstitutional,  see  history, 
Kerr's  Cyc.  C.  C.  8  4;  amended  March  1,  1905,  Stats,  and  Amdts. 
1905,  p.  78;  amended  March  20.  1907,  Stats,  and  Amdts.  1907,  p. 
725.  Kerr's  Stats,  and  Amdts.  1906-7.  p.  502. 
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CHAPTER  X. 

OF  ACCOUNTS    RENDERED    BY   EXECUTORS   AND 
ADMINISTRATORS,  AND   OF  THE 
PAYMENT  OF  DEBTS. 

Article  I.    Liabilities   and    Compensation   of   Executors   and 
Administrators,  §§  1612-1619. 

II.    Accounting   and   Settlements   by   Executors   and 
Administrators,  §§  1622-1640. 

III.    The  Payment  of  Debts  of  the  Estate,  §§  1643-1653. 


ARTICLE  I. 

^.BILITIES    AND    COMPENSATION    OF    EXECUTORS    AND 

ADMINISTRATORS. 

12.  When  executor  or  administrator  personally  liable. 

13.  Executor  to  be  charsred  with  all  estate,  etc. 

14.  Not  to  profit  or  lose  by  estate. 
16.  Uncollected  debts  without  fault. 

16.     Compensation  of  the  executor  and  administrator.     [Ex- 
penses.] 

7.  Not    to   purchase   claims   against  the   estate. 

8.  £xecutor,    commissions    allowed.      Administrator.      Ex- 

traordinary services. 

9.  Allowed  fees  for  attorneys.     Extraordinary  services. 

512.  M^HEN  EXECUTOR  OR  ADMINISTRATOR 
SONALLrY  LIABLE.  No  executor  or  administrator  is 
cable  upon  any  special  promise  to  answer  in  damages 
pay  the  debts  of  the  testator  or  intestate  out  of  his 
estate,  unless  the  agreement  for  that  "purpose,  or  some 
raxidum  or  note  thereof,  is  in  writing  or  signed  by  such 
or  or  administrator,  or  by  some  other  person  by  him 
nto   specially  authorized  in  writing. 
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Hintory-i  Enacted  March  11,  1872,  re-enactment  of  9  215  Pro> 
bate  Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1.  p.  227,  act  held  unconstitutional,  sec 
history.  Kerr's  Cyc.  C.  C.  9  4:  amended  March  23,  1907,  Sta.t«. 
and  Amdts.  1907«  p.  913,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  502. 

§1613.  EXECUTOR  TO  BE  CHARGED  WITH  ALL 
ESTATE,  ETC.  Every  executor  and  administrator  is 
chargeable  in  his  account  with  the  whole  of  the  estate  of 
the  decedent  which  may  come  into  his  possession,  at  the 
value  of  the  appraisement  contained  in  the  inventory,  ex- 
cept as  provided  in  the  following  sections,  and  with  all  the 
interest,  profit,  and  income  of  the  estate. 

Historyi  Enacted  March  11,  1872,  re-enactment  of  8  216  Pro- 
bate Act 

§  1614.    NOT  TO  PROFIT  OR  LOSE  BY  ESTATE.     He 

shall  not  mak^  profit  by  the  increase,  nor  suffer  loss  by  the 
decrease,  or  destruction,  without  his  fault,  of  any  part  of 
the  estate.  He  must  account  for  the  excess  when  he  sells 
any  part  of  the  estate  for  more  than  the  appraisement,  and 
if  any  is  sold  for  less  than  the  appraisement,  he  is  not  re- 
sponsible for  the  loss,  if  the  sale  has  been  justly  made. 

Historyi  Enacted  March  11«  1872,  re-enactment  of  {217  Pro- 
bate Act. 

§  1615.    UNCOLLECTED  DEBTS  WITHOUT  FAULT. 

No  executor  or  administrator  is  accountable  for  any  debts 
due  to  the  decedent,  if  it  appears  that  they  remain  uncol- 
lected without  his  fault. 

History  I  Enacted  March  11,  1872,  re-enactment  of  8  218  Pro- 
bate Act. 

§  1616.  COMPENSATION  OF  EXECUTOR  AND  AD- 
MINISTRATOR. [EXPENSES.]  The  executor  or  ad- 
ministrator shall  be  allowed  all  necessary  expenses  in  the 
care,  management,  and  settlement  of  the  estate,  and  for  his 
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services  such  fees  as  provided  in  this  chapter;  but  when  the 
decedent,  by  his  will,  makes  some  other  provision  for  the 
:ompensation  of  his  executor,  that  shall  be  a  full  compen- 
sation for  his  services,  unless  by  a  written  instrument,  filed 
in  the  court,  he  renounces  all  claim  for  compensation  pro- 
Aded  for  in  the  will.  At  any  time  after  one  year  from  the 
idmission  of  a  will  to  probate,  or  the  granting  of  letters  of 
idministration,  any  executor,  or  administrator,  may,  upon 
such  notice  to  the  other  parties  interested  in  the  estate  as 
:he  court  shall  by  order  require,  apply  fo  the  court  for  an 
illowance  to  himself  upon  his  commissions,  and  the  court 
•hall  on  the  hearing  of  such  application  make  an  order 
illowing  such  executor  or  administrator  such  portion  of  his 
commissions  as  to  the  court  shall  seem  proper,  and  the  por- 
ion  so  allowed  may  be  thereupon  charged  against  the  estate. 

[Their  attorneys.]  Any  attorney  who  has  rendered  serv- 
:es  to  an  executor  or  administrator  may  at  any  time  dur- 
ig  the  administration,  and  upon  such  notice  to  the  other 
arties  interested  in  the  estate  as  the  court  shall  by  order  re- 
uire,  apply  to  the  court  for  an  allowance  to  himself  of 
Dmpensation  therefor,  and  the  court  shall  on  the  hearing 
F  such  application  make  an  order  requiring  the  executor  or 
Iministrator  to  pay  to  such  attorney  out  of  the  estate  such 
>mpcnsation  on  account  of  services  rendered  by  such  attor- 
iy  up  to  the  date  of  such  order  as  to  the  court  shall  seem 
•oper,  and  such  payment  shall  be  forthwith  made. 

[Appeal  from  order  of  court.]  Any  attorney  making  such 
^plication  to  the  court  for  compensation  and  all  other  per- 
ns interested  in  the  estate  may  appeal  from  any  order  made 
'  the  court  fixing  the  amount  of  such  compensation,  and 
dering^  the  same  paid. 

Blstoryi  Enacted  March  11,  1872;  amended  March  24,  1874, 
de  Amdts.  1873-4,  p.  414;  April  16.  1880.  Code  Amdts.  1880 
.  C.  P.  pt.),  p.  99;  March  22,  1905,  Stats,  and  Amdts.  1906.  p. 
S;    April   7.   1911,  Stats,  and  Amdts.  1911,  p.   707. 
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§  1617.  NOT  TO  PURCHASE  CLAIMS  AGAINST  THE 
ESTATE.  No  administrator  or  executor  shall  purchase  any 
claim  against  the  estate  he  represents;  and  if  he  pays  any 
claim  for  less  than  its  nominal  value  he  is  only  entitled  to 
charge  in  his  account  the  amount  he  actually  paid. 

Histoi7i  Enacted  March  11,  1872,  re-enactment  of  8  220  Pro- 
bate Act. 


§  1618.    EXECUTOR,  COMMISSION  ALLOWED.   AD- 
MINISTRATOR. EXTRAORDINARY  SERVICES.   When 
no  compensation  is  provided  by  the  will,  or  the  executor  re- 
nounces all  claim  thereto,  he  must  be  allowed  commissions 
upon   the   amount  of  estate   accounted   for  by  him,   as  fol- 
lows: for'  the  first  thousand  dollars,  at  the  rate  of  seven  per 
cent;  for  the  next  nine  thousand  dollars,  at  the  rate  of  four 
per  cent;  for  the  next  ten  thousand  dollars,  at  the  rate  of 
three  per  cent;  for  the  next  thirty  thousand  dollars,  at  the 
rate  of  two  per  cent;  for  the  next  fifty  thousand  dollars,  at 
the   rate  of  one  per  cent;  and   for  all  above   one   hundred 
thousand  dollars,  at  the  rate  of  one  half  of  one  per  cent    If 
there  are  two  or  more  executors  the  compensation  shall  be 
apportioned  among  them  by  the  court  according  to  the  serv- 
ices actually  rendered  by  them  respectively.    The  same  com- 
missions shall  be  allowed  to  administrators.     In  all  cases, 
such  further  allowance  may  be  made  as  the  court  may  deem 
just  and  reasonable   for  any  extraordinary  service,  but  the 
total  amount  of  such  extra  allowance  must  not  exceed  one 
half  the  amount  of  commissions    allowed    by    this    sectioo. 
Where  the  property  of  the  estate  is  distributed  in  kind,  and 
involves   no   labor  beyond   the   custody   and   distribution  of 
the  same,  the  commission  shall  be  computed  on  all  the  estate 
above  the  value  of  twenty  thousand  dollars,  at  one  half  of 
the  rates  fixed  in  this  section.     Public  administrators  shall 
receive  the  same  compensation  and  allowances  as  are  allowed 
in  this  title  to  other  administrators.     All  contracts  between 
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an  executor  or  administrator  and  an  heir,  devisee  or  lega- 
tee, for  a  higher  compensation  than  that  allowed  by  this 
section,  shall  be  void. 

Hlttoryi  Enacted  March  11,  1872,  substantial  re-enactment 
oi  {221  Probate  Act  as  amended  May  20.  1861,  Stats.  1861,  p. 
346.  8  76;  amended  March  24,  1874,  Code  Amdts.  1873-4.  p.  415; 
4.prll  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  100;  March  4, 
881,  Stats,  and  Amdts.  1881,  p.  37;  by  Code  Commission,  Act 
ifarch  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  227,  act  held  un- 
onstitutional,  see  history,  Kerr's  Cyo.  C.  C.  9  4;  March  22,  1905, 
tats,  and  Amdts.  1905,  p.  727;  amended  March  10.  1909,  Stats, 
nd  Amdts.  1909,  p.  252. 

§1619.  ALLOWED  FEES  FOR  ATTORNEYS.  EX- 
RAORDINARY  SERVICES.  Attorneys  for  executors 
d  administrators  shall  be  allowed  out  of  the  estate  as  fees 
r  conducting  the  ordinary  probate  proceedings  the  same 
lounts  as  are  allowed  by  the  last  section  as  compensation 
-  executors  and  administrators  for  their  own  services.  In 
cases  such  further  allowance  may  be  made  as  the  court 
y  deem  just  and  reasonable  for  any  extraordinary  serv- 
;  such  as  sales  or  mortgages  of  real  estate,  contested  or 
rated  claims  against  the  estate,  litigation  in  regard  to  the 
[>erty  of  the  estate,  and  such  other  litigation  as  may  be 
jssary  for  the  executor  or  administrator  to  prosecute  or 
nd. 

utf^rys  Knacted  March  22,  1905,  Stats,  and  Amdts.  1905,  p. 
amended  April  19,  1909,  Stats,  and  Amdts.  1909,  p.  987. 
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ARTICLE  II. 

ACCOUNTING    AND     SETTLEMENTS    BY     EXECUTORS    AX13 

ADMINISTRATORS. 

8  1622.     To   render  exhibit  of   receipts   and  disbursements,   and 
claims   allowed. 

8  1623.     Citation  to  account   [repealed]. 

8  1624.     Petition   for  citation   to  render  final   or  other   account 
[repealed]. 

8  1625.     Citdtion  to  account  on   application    [repealed]. 

8  1626.     Objections  to  account,  who  may  file. 

8  1627.     Attachment  for  not  obeying  citation. 

8  1628.     To  render  accounts  at  expiration  of  term. 

8  3  629.     Executor  to  account  after  his  authority  revoked. 

8  1630.     Revoking  authority  of  executor,  when. 

8  1631.     To  produce  and  file  vouchers,  which  remain  In  court. 

8  1632.     Expenditures  less  than  twenty  dollars  may  be  allowed 
without  voucher. 

8  1633.     Day  of  settlement  to  be  appointed,  and  must  give  no- 
tice thereof.     Hearing. 

8  1634.     When  settlement  is  final,  notice  must  so  state. 

8  1635.     Interested  party  may  file  exceptions  to  account. 

8  1636.     All  matters   may  be   contested   by   the   heirs.     Hearing 
may  be  postponed. 

8  1637.     Settlement    of    accounts    to    be    conclusive,    when    and 
when  ndt. 

8  1688.     Proof  of  notice  of  settlement  of  accounts. 

8  1689.     Executors  or  administrators,  in  case  of  death  of,  per- 
sonal representative  to  present  account. 

8  1640.     Moneys  to  be  invested  by  order  of  court  [repealed]. 


§  1622.  TO  RENDER  EXHIBIT  OF  RECEIPTS  AND 
DISBURSEMENTS,  AND  CLAIMS  ALLOWED.  When 
required  by  the  court,  either  upon  its  own  motion  or  upon 
the  application  of  any  person  interested  in  the  estate,  the 
executor  or  administrator  must  render  an  exhibit  under  oath, 
showing  the  amount  of  money  received  and  expended  by 
him,  the  amount  of  all  claims  filed  or  presented  against  the 
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estate,  and  the  names  of  the  claimants,  and  all  other  mat- 
ters necessary  to  show  the  condition  of  its  affairs. 

Htotoryi  Enacted  March  13,  1872,  substantial  re-enactment 
of  S  222  Probate  Act;  amended  April  16,  1880,  Code  Amdts.  18bO 
(C.  C.  P.  pt.),  p.  100;  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  228,  act  held  unconstitutional,  see 
history,  §  5  C.  C.  P.;  amended  March  20,  1907,  Stats,  and  Amdts. 
1907,  p.  725,  Kerr's  Stats,  and  Amdts.  1906-7,  p,  502;  May  18, 
1915.  Stats,  and  Amdts.  1915,  p.  545.     In  effect  August  8,  1915. 

§  1623.    CITATION  TO  ACCOUNT  [repealed]. 

HistorT'i  Enacted  March  11,  1872,  substantial  re-enactment 
of  S  223  Probate  Act;  amended  April  16,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  100;  repealed  by  Code  Commission,  Act  March 
8,  1901,  Stats,  and  Amdts.  1900-1,  p.  228,  act  held  unconstitu- 
tional, see  history,  Kerr's  Cyc.  C.  C.  $4;  repealed  March  20, 
1907.  Stats,  and  Amdts.  1907,  p.  725,  Kerr's  Stats,  and  Amdts. 
1906-7,  p.  502. 

§1624.  PETITION  FOR  CITATION  TO  RfiNDER 
FINAL  OR  OTHER  ACCOUNT  [repealed]. 

HlatorT"!  Enacted  March  11,  1872,  re-enactment  of  S  224  Pro- 
bate Act;  amended  April  16,  1880,  Cod6  Amdts.  1880  (C.  C.  P. 
pt.),  p.  100;  repealed  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  190O-1,  p.  228,  act  held  unconstitutional,  see 
history,  Kerr's  Cyc.  C.  C.  §  4;  repealed  March  20,  1907.  Stats. 
and  Amdts.  1907,  p.  725,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  502. 

§  1625.  CITATION  TO  ACCOUNT  ON  APPLICA- 
TION [repealed]. 

Hlstoryi  Enacted  March  11,  1872,  re-enactment  of  9  225  Pro- 
bate Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  100;  repealed  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  228,  act  held  unconstitutional,  see 
bistory,  Kerr's  Cyc.  C.  C.  8  4;  repealed  March  20,  1907,  Stats. 
and  Amdts.  1907,  p.  725.  Kerr's  Stats,  and  Amdts.  1906-7.  p.  602. 

§  1626.    OBJECTIONS    TO    ACCOUNT,    WHO    MAY 

FILE.    When  an  exhibit  is  rendered  by  an  executor  or  ad- 
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§1632.  EXPENDITURES  LESS  THAN  TWENTY 
DOLLARS  MAY  BE  ALLOWED  WITHOUT  VOUCH- 

ER.  On  the  settlement  of  his  account  he  may  be  allowed 
an  item  of  expenditure,  not  exceeding  twenty  dollars,  for 
which  no  voucher  is  produced,  if  such  item  be  supported  by 
his  own  uncontradicted  oath  positive  to  the  fact  of  pay- 
ment, specifying  when,  where,  and  to  whom  it  was  made; 
but  such  allowances  in  the  whole  must  not  exceed  five  hun- 
dred dollars  against  any  one  estate;  provided,  that  if  it  ap- 
pears by  the  oath  to  the  account  and  is  proven  by  com- 
petent evidence,  to  the  satisfaction  of  the  court,  that  a 
voucher  for  any  disbursement  or  disbursements  whatsoever, 
has  been  lost  or  destroyed,  and  that  it  is  impossible  to  ob- 
tain a  duplicate  thereof  and  that  such  item  or  items  were 
paid  in  good  faith  and  for  the  best  interests  of  the  estate, 
and  such  item  or  items  were  legal  charges  against  said  es- 
tate, then  the  executor  or  administrator  shall  be  allowed  such 
item   or   items. 

[Amounts  paid  for  debts  may  be  allowed.]  If,  upon  such 
settlement  of  accounts,  it  appears  that  debts  against  the  de- 
ceased have  been  paid  without  the  affidavit  and  allowance 
prescribed  by  statute  or  sections  fourteen  hundred  and 
ninety-four,  fourteen  hundred  and  ninety-five,  and  fourteen 
hundred  and  ninety-six  of  this  code,  and  it  shall  be  proven 
by  competent  evidence  to  the  satisfaction  of  the  court  that 
such  debts  were  justly  due,  were  paid  in  good  faith,  that  the 
amount  paid  was  the  true  amount  of  such  indebtedness  over 
and  above  all  payments  or  set-of¥s,  and  that  the  estate  is 
solvent,  it  shall  be  the  duty  of  the  said  court  to  allow  the 
said  sums  so  paid  in  the  settlement  of  said  accounts. 

Hlfltoi7i  Enacted  March  11,  1872;  amended  April  16,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  IM;  April  6,  1911.  Stata.  and 
Amdts.  1911,  p.  €80.     In  effect  Immediately. 

§1633.  DAY  OF  SETTLEMENT  TO  BE  APPOINT- 
ED, AND  MUST  GIVE  NOTICE  THEREOF.  HEARING. 

When  any  account  is  rendered  for  settlement,  the  clerk  of 
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the  court  mu8t  appoint  a  day  for  the  settlement  thereof,  and 
thereupon  give  notice  thereof  by  causing  notices  to  be  posted 
in  at  least  three  public  places  in  the  county,  setting  forth 
the  name  of  the  estate,  the  executor  or  administrator,  and 
the  day  appointed  for  the  settlement  of  the  account.  If,  upon 
the  final  hearing  at  the  time  of  settlement,  the  court,  or  a 
judge  thereof,  should  deem  the  notice  insufficient  from  any 
cause,  he  may  order  such  further  notice  to  be  given  as  may 
seem  to  him  proper. 

Hfaitoryi  Enacted  March  11,  1872,  substantial  re-enactment 
of  i  238  Probate  Act  as  amended  May  20,  1861,  Stats.  1861,  p. 
647,  i  79;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  101;  March  31,  1891,  Stats,  and  Amdts.  1891,  p.  428. 

§1634.  WHEN  SETTLEMENT  IS  FINAL,  NOTICE 
MUST  SO  STATE.  If  the  account  mentioned  in  the  pre- 
ceding section  be  for  a  final  settlement,  and  a  petition  for 
the  final  distribution  of  the  estate  be  filed  with  said  ac- 
count, the  notice  of  settlement  must  state  those  facts,  which 
notice  must  be  given  by  posting  or  publication  for  at  least 
ten  days  prior  to  the  day  of  settlement.  On  the  settlement 
of  said  account,  distribution  and  partition  of  the  estate  to  all 
entitled  thereto  may  be  immediately  had  without  further  no- 
tice or  proceedings. 

Hiatom  Enacted  March  11,  1872;  amended  March  24,  1874, 
Cod«  Amdts.  1873-4,  p.  372;  March  11,  1876,  Code  Amdts.  1875-6, 
p.  104;  March  31,  1891,  Stats,  and  Amdts.  1891,  p.  428. 

§1635.  INTERESTED  PARTY  MAY  FILE  EXCEP- 
TIONS TO  ACCOUNT.  On  the  day  appointed,  or  any 
subsequent  day  to  which  the  hearing  may  be  postponed  by 
the  court,  any  person  interested  in  the  estate  may  appear 
and  file  his  exceptions  in  writing  to  the  account,  and  con- 
test the  same. 

Htstoryi  Bnacted  March  11,  1872,  substantial  re-enactment 
of  S  234  Probate  Act. 
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§1636.  ALL  MATTERS  MAY  BE  CONTESTED  BY 
THE  HEIRS.    HEARING  MAY  BE  POSTPONED.    All 

matters,  including  allowed  claims  not  passed  upon  on  the  set- 
tlement of  any  former  account,  or  on  rendering  an  exhibit, 
or  on  making  a  decree  of  sale,  may  be  contested  by  the  heirs, 
for  cause  shown. 

The  hearing  and  allegations  of  the  respective  parties  may 

be  postponed  from  time  to  time,  when  necessary,  and  the 
court  may  appoint  one  or  more  referees  to  examine  the 
accounts,  and  make  report  thereon,  subject  to  confirmation; 
and  may  allow  a  reasonable  compensation  to  the  referees,  to 
be  paid  out  of  the  estate  of  the  decedent. 

Whenever  an  allowed  claim  is  contested  by  any  heir,  or 
other  person  entitled  to  contest  it,  either  the  contestant  or 
the  claimant  is  entitled  to  a  trial  by  jury  of  the  issues  of  fact 
presented  by  the  contest;  and  it  is  the  dtfty  of  the  court,  at 
request  of  either  party,  to  call  a  jury  and  submit  to  them 
such  issues,  and,  after  receiving  their  verdict,  to  enter  an 
order  disposing  of  such  contest  in  accordance  therewith. 

HfaitoiTi  Enacted  March  11,  1872,  founded  on  S5  235^  236 
Probate  Act  as  amended  May  20,  1861,  Stats.  1861,  p.  647.  H  80. 
81;  amended  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  228,  act  held  unconstitutional,  see  history, 
Kerr's  Cyc.  C.  C.  9  4;  amended  March  20,  1907,  Stats,  and  Amdts. 
1907,  p.   725,  Kerr's  Stats,  and  Amdts.   1906-7.  p.   502. 


§  1637.  SETTLEMENT  OP  ACCOUNTS  TO  BE  CON- 
CLUSIVE, WHEN  AND  WHEN  NOT.  The  settlement  of 
the  account  and  the  allowance  thereof  by  the  court,  or  upon 
appeal,  is  conclusive  against  all  persons  in  any  way  inter- 
ested in  the  estate,  saving,  however,  to  all  persons  laboring 
under  any  legal  disability,  their  right  to  move  for  cause  to  re- 
open and  examine  the  account,  or  to  proceed  by  action 
against  the  executor  or  administrator,  either  individually 
or  upon  his  bond,  at  any  time  before  final  distribution;  and 
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^:  in   any  action   brought  by  any  such   person,  the   allowance 

p  and   settlement  of   the   account  is   prima   facie   evidence   of 

if  its  correctness. 


t 


Hisloryi     Enacted  March  11,  1872.  re-enactment  of  {  287  Pro- 
bate Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  372. 


§1638.  PROOF  OF  NOTICE  OF  SETTLEMENT  OF 
ACCOUNTS.  The  account  must  not  be  allowed  by  the 
court  until  it  is  first  proved  that  notice  has  been  given  as 
required  by  this  chapter,  and  the  decree  must  show  that  such 
proof  was  made  to  the  satisfaction  of  the  court,  and  is  con- 
clusive evidence  of  the  fact. 

Historyi  Enacted  March  11,  1872,  re-enactment  of  S  238  Pro- 
bate Act. 


§  1639.  EXECUTOR  OR  ADMINISTRATOR,  IN  CASE 
OF  DEATH  OF,  PERSONAL  REPRESENTATIVE  TO 
PRESENT  ACCOUNT.  If  any  executor,  administrator  or 
guardian  dies,  his  accounts  may  be  presented  by  his  per- 
sonal representative  to,  and  settled  by,  the  court  in  which 
the  estate  of  which  he  was  executor,  administrator  or  guard- 
ian is  being  administered,  and,  upon  petition  of  the  successor 
of  such  deceased  executor,  administrator  or  guardian,  such 
court  may  compel  the  personal  representatives  of  such  de- 
ceased executor,  administrator  or  guardian  to  render  an  ac- 
count of  the  administration  of  their  testator  or  intestate,  and 
must  settle  such  account  as  in  other  cases. 

HUtoryi  Original  section  enacted  March  24,  1874,  Code  Amdts. 
1873-4,  p.  373;  amended  by  Code  Commission,  Act  March  8, 
1901,  Stats,  and  Amdts.  1900-1,  p.  228,  act  held  unconstitutional, 
see  Kerr's  Cyc.  C.  C.  8  4;  repealed  March  18,  1905,  Stats,  and 
Amdts.  1905,  p.  242;  new  section  enacted  March  18,  19U5,  Stats, 
and  Amdts.  1905,  p.  216;  amended  March  4,  1911,  Stats,  and 
Amdts.  1911,  p.  280. 
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§^1640.  HEARING  AFTER  PROOF  OP  SERVICE 
[repealed]. 

Hliitoi7i  Enacted  March  24,  1874,  Code  Amdts.  1878-4,  p. 
373;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p. 
101;  repealed  March  20,  1907,  Stats,  and  Amdts.  1907,  p.  724. 
Kerr's  Stats,  and  Amdls.   1906-7,  p.  603. 
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ARTICLE  III. 

THE   PAYMENT  OF   DEBTS   OF   THE    ESTATE. 

9  1643.     Order   in   whicb   debts   to   be  paid. 

S  1644.     Where  property   insufficient   to   pay    mortgage. 

S  1645.     Estate  insufficient,  a  dividend  to  be  paid. 

S  1646.     Funeral   expenses   and   expenses  of   last  sickness. 

S  1647.  Order  for  payment  of  debts  and  discharge  of  the  ex- 
ecutor or  administrator. 

9  1648.     Provision   for   disputed  and  contingent  claims. 

9  1649.  After  decree  for  payment  of  debts,  executor  personally 
liable  to  creditors. 

9  1650.  Claims  not  Included  In  order  for  payment  of  debts,  how 
disposed  of. 

9  1651.     Order  for  payment  of  legacies  and  extension  of  time. 

9  1652.     Final   account,   when   to   be   made. 

9  1653.     Neglect  to  render  final  account,  how  treated. 


§1643.    ORDER   IN   WHICH   DEBTS   TO   BE    PAID. 

The  debts  of  the  estate,  subject  to  the  provisions  of  sec* 
tion  twelve  hundred  and  five,  must  be  paid  in  the  following 
order: 

1.  Funeral  expenses; 

2.  The  expenses  of  the  last  sickness; 

3.  Debts  having  preference  by  the  laws  of  the  United 
States; 

4.  Judgments  rendered  against  the  decedent  in  liis  lifetime, 
and  mortgages  and  other  liens  in  the  order  of  their  date; 

5.  All  other  demands  against  the  estate. 

If  a  debt  is  payable  in  a  particular  kind  of  money  or  cur- 
rency, it  must  be  paid  only  in  such  money  or  currency.  If 
the  estate  is  insolvent,  no  greater  rate  of  interest  must  be 
paid  upon  any  debt,  from  the  time  of  the  first  publication  of 
notice  to  creditors,  than  is  allowed  by  law  on  judgments. 

HlMtorri  Enacted  March  11,  1872,  re-enactment  of  9  289  Pro- 
bate  Act;    amended   by   Code   Commission,    Act  March    8,   1901, 
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Stats,  and  Amdts.  1900-1,  p.  229,  act  held  unconstitutionaU  see 
history.  Kerr's  Cyc.  C.  C.  9  4;  amended  March  20,  1907,  Stats, 
and  Amdts.  1907,  p.  726,  Kerr's  Stieits.  and  Amdts.  1906-7,  p.  503. 

§1644.  WHERE  PROPERTY  INSUFFICIENT  TO 
PAY  MORTGAGE.  The  preference  given  in  the  preced- 
ing section  to  a  mortgage  or  lien  only  extends- to  the  pro- 
ceeds of  the  property  subject  to  the  mortgage  or  lien.  If 
the  proceeds  of  such  property  are  insufficient  to  pay  the 
mortgage  or  lien,  the  part  remaining  unsatisfied  must  be 
classed  with  general  demands  against  the  estate. 

HUitotTt  Enacted  March  11,  1872,  re-enactment  of  I  240  Pro- 
bate Act;  amended  by  Code  Commission,  Act  March  8.  1901. 
Stats,  and  Amdts.  1900-1,  p.  229,  act  held  unconstitutional,  see 
history,  Kerr's  Cyc.  C.  C,  i  4;  amended  March  20,  1907,  Stats, 
and  Amdts.  1907,  p.  726,  Kerr's  Stats,  and  Amdts.  1906-7.  p.  503. 

§  1645.  ESTATE  INSUFFICIENT,  A  DIVIDEND  TO 
BE  PAID.  If  the  estate  is  insufficient  to  pay  all  the  debts 
of  any  one  class,  each  creditor  must  be  paid  a  dividend  in 
proportion  to  his  claim;  and  no  creditor  of  any  one  class 
shall  receive  any  payment  until  all  those  of  the  preceding 
class  are  fully  paid. 

HUtorrt  Enacted  March  11,  1872,  re-enactment  of  I  241  Pro- 
bate Act. 

§1646.  FUNERAL  EXPENSES  AND  EXPENSES  OF 
LAST  SICKNESS.  The  executor  or  administrator,  as  soon 
as  he  has  sufficient  funds  in  his  hands,  must  pay  the  funeral 
expenses  and  expenses  of  the  last  sickness,  and  the  allow- 
ance made  to  the  family  of  the  decedent.  He  may  retain 
in  his  hands  the  necessary  expenses  of  administration,  but 
he  is  not  obliged  to  pay  any  other  debt  or  any  legacy  until 
as  prescribed  in  this  article,  the  payment  has  been  ordered 
by  the  court. 

Htotoryt  Enacted  March  11,  1872,  substantial  re-enactment 
o^  i  242  Probate  Act 
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§1647.  ORDER  FOR  PAYMENT  OF  DEBTS  AND 
DISCHARGE  OF  EXECUTOR  OR  ADMINISTRATOR. 

Upon  the  settlement  of  the  account  of  the  executor  or  ad- 
ministrator, provided  for  in  section  sixteen  hundred  and 
twenty-eight,  the  court  must  make  an  order  for  the  pay- 
ment of  the  debts,  as  the  circumstances  of  the  estate  require. 

I!  there  are  not  sufiBcient  funds  in  the  hands  of  the  exec- 
utor or  administrator,  the  court  must  specify  in  the  decree 
the  sum  to  be  paid  to  each  creditor.  If  the  whole  property 
of  the  estate  is  exhausted  by  such  payment  or  distribution, 
such  account  must  be  considered  as  a  final  account,  and  the 
executor  or  administrator  is  entitled  to  his  discharge  on  pro- 
ducing and  filing  the  necessary  vouchers  and  proofs  showing 
that  such  payments  have  been  made,  and  that  he  has  fully 
complied  with  the  decree  of  the  court. 

Hlntoryt  Enacted  March  11,  1872,  substantial  re-enactment 
of  9  243  Probate,  Act  as  amended  May  20,  1861,  Stats.  1861.  p. 
64S.  9  82;  amended  March  11,  1876.  Code  Amdts.  1875-6,  p.  104; 
by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  229,  act  held  unconstitutional,  see  history,  Kerr's 
Cyc.  C.  C.  8  4;  amended  March  20.  1907,  Stats,  and  Amdts.  1907, 
p.    727,   Kerr's   Stats,   and   Amdts.   1906-7,   p.    503. 


§  164S.  PROVISION  FOR  DISPUTED  AND  CONTIN- 
GENT CLAIMS.  If  there  is  any  claim  not  due,  or  any 
contingent  or  disputed  claim  against  the  estate,  the  amount 
thereof,  or  such  part  of  the  same  as  the  holder  would  be  en- 
titled to  if  the  claim  were  due,  established,  or  absolute, 
must  be  paid  into  the  court,  and  there  remain,  to  be  paid 
over  to  the  party  when  lie  becomes  entitled  thereto;  or,  if 
he  fails  to  establish  his  claim,  to  be  paid  over  or  distributed 
as  the  circumstances  of  the  estate  require.  If  any  creditor 
whose  claim  has  been  allowed,  but  is  not  yet  due,  appears 
and  assents  to  a  deduction  therefrom  of  the  legal  interest 
for  the  time  the  claim  has  yet  to  run,  he  is  entitled  to  be 
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paid  accordingly.  The  payments  provided  for  in  this  section 
are  not  to  be  made  when  the  estate  is  insolvent,  unless  a  pro 
rata  distribution  is  ordered. 

nimtoryt     Enacted  March   11,   1872,   substantial   re-enactment 
of    8  244   Probate  Act. 


§  1649.  AFTER  DECREE  FOR  PAYMENT  OF  DEBTS, 
EXECUTOR  PERSONALLY  LIABLE  TO  CREDITORS. 

When  a  decree  is  made  by  the  court  for  the  payment  of 
creditors,  the  executor  or  administrator  is  personally  liable 
to  each  creditor  for  his  allowed  claim,  or  the  dividend  there- 
on, and  execution  may  be  issued  on  such  decree,  as  upon  a 
judgment  in  the  court,  in  favor  of  each  creditor,  and  the 
same  proceeding  may  be  had  under  such  execution  as  under 
execution  in  other  cases.  The  executor  or  administrator  is 
liable  therefor  on  his  bond  to  each  creditor. 

HUtory-i  Enacted  March  11,  1812,  re-enactment  of  §  245  Pro- 
bate Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.   101. 


§1650.  CLAIMS  NOT  INCLUDED  IN  ORDER  FOR 
PAYMENT  OF  DEBTS,  HOW  DISPOSED  OF.  When 
the  accounts  of  the  administrator  or  executor  have  been  set- 
tled, and  an  order  made  for  the  payment  of  debts  and  dis- 
tribution of  the  estate,  no  creditor  whose  claim  was  not  in- 
cluded in  the  order  for  payment  has  any  right  to  call  upon 
the  creditors  who  have  been  paid,  or  upon  the  heirs,  devisees, 
or  legatees  to  contribute  to  the  payment  of  his  claim;  but 
if  the  executor  or  administrator  has  failed  to  give  the  no- 
tice to  the  creditors,  as  prescribed  in  section  fourteen  hun- 
dred and  ninety-one,  such  creditor  may  recover  on  the  bond 
of  the  executor  or  administrator  the  amount  of  his  claim, 
or  such  part  thereof  as  he  would  have  been  entitled  to,  had 
it  hern  allowed.    This  section  shall  not  apply  to  any  creditor 
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whose,  claim  was  not  due  ten  months  before  the  day  of  set- 
tlement, or  whose  claim  was  contingent  and  did  not  become 
absolute  ten  months  before  such  day. 

HiMtoryt     Enacted  March  11,  1872,  re-enactment  of  S  246  Pro- 
bate Act. 


§  1651.  ORDER  FOR  PAYMENT  OF  LEGACIES  AND 
EXTENSION  OF  TIME.  If  the  whole  of  'the  debts  have 
been  paid  by  the  first  distribution,  the  court  must  direct  the 
payment  of  legacies  and  the  distribution  of  the  estate  among 
the  heirs,  legatees,  or  other  persons  entitled,  as  provided  in 
the  next  chapter;  but  if  there  be  debts  remaining  unpaid,  or 
if,  for  other  reasons,  the  estate  be  not  in  a  proper  condi- 
tion to  be  closed,  the  court  must  give  such  extension  of  time 
as  may  be  reasonable  for  a  final  settlement  of  the  estate. 

Htotoryi  Enacted  March  11,  1872,  re-enactment  of  6  247  Pro- 
bate Act  as  amended  May  20,  1861,  Stats.  1861.  p.  648,  5  83. 


§  1652.    FINAL  ACCOUNT,  WHEN  TO  BE  MADE.   At 

the  time  designated  in  the  last  section,  or  sooner,  if  within 
that  time  all  the  property  of  the  estate  has  been  sold,  or  there 
are  sufficient  funds  in  his  hands  ior  the  payment  of  all  the 
debts  due  by  the  estate,  and  the  estate  be  in  a  proper  con- 
dition to  be  closed,  the  executor  or  administrator  must  ren- 
der a  final  account,  and  pray  a  settlement  of  his  admin- 
istration. 

HUtoryi     Enacted  March  11,  1872,  re-enactment  of  §  248  Pro- 
bate Act  as  amended  May  20,  1861,  Stats.  1861,  p.  648,  9  84. 


§1653.  NEGLECT  TO  RENDER  FINAL  ACCOUNT, 
HOW  TREATED.  If  he  neglects  to  render  his  account,  the 
same  proceedings  may  be  had  as  prescribed  in  this  chap- 
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ter  in  regard  to  the  first  account  to  be  rendered  by  him; 
and  all  the  provisions  of  this  chapter  relative  to  the  last- 
mentioned  account,  and  the  notice  and  settlement  thereof, 
apply  to  his  account  presented  for  final  settlement. 

HIstory-t     Enacted  March  11,  1872,  re-enactment  of  8  249  Pro- 
hate  Act. 
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CHAPTER  XI. 

OF  THE  PARTITION,   DISTRIBUTION,  AND   FINAL 

SETTLEMENT  OF  ESTATES. 

Article  I.     Partial    Distribution    Prior    to    Final    Settlement, 

§§  1658-1663. 
II.     Distribution  on  Final  Settlement,  §§  1664-1670. 

III.  Distribution  and  Partition,  §§1675-1686. 

IV.  Agents  for  Absent  Interested  Parties.     Discharge 

of  Executor  or  Administrator,  §§  1691-1698. 
V.    Accounts     of     Trustees.       Distribution,  •  §§  1699- 
1703}^. 


ARTICLE  I. 

PARTIAL    DISTRIBUTION    PRIOR   TO    FINAL.    SETTLEMENT. 

9  1658.  Payment  of  legacies  upon  solving  bonds. 

9  1659.  Notice  of  application   for  legacies. 

§  1660.  Executor   or  other  person   may  resist  application. 

9  1661.  Decree  prayed  for  to  be  granted,  when. 

9  1662.  Order  for  payment  of  bond,   and   suTt  thereon. 

9  1663.  After  one  year  from  Issuance   of  letters   testamentary 
petition  may  be  made  for  distribution  [repealed]. 

§1658.  PAYMENT  OF  LEGACIES  UPON  GIVING 
BONDS.  At  any  time  after  the  lapse  of  four  months  from 
the  issuing  of  letters  testamentary  or  of  administration, 
any  heir,  devisee,  legatee  (or  his  assignee,  grantee  or  suc- 
cessor in  interest)  may  present  his  petition  to  the  court 
for  the  legacy  or  share  of  the  estate  to  which  he  is  entitled, 
or  any  portion  thereof,  to  be  given  to  him  upon  his  giving 
bonds,  with  security,  for  the  payment  of  his  proportion  of 
the  debts  of  the  estate. 

Historyt  Enacted  March  11,  1872,  re-enactment  of  i  250  Pro- 
bate Act  as  amended  May  20,  1861,  Stats.  1861,  p.  648,  5  85; 
amended    by   Code   Commission,   Act  March    8.    1901,   Stats,    and 
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Amdtfl.  1900-1,  p.  229,  act  held  unconstitutional,  see  history, 
"Kerr's  Cyc.  C.  C.  14;  amended  March  23,  1907,  Stats,  and 
Amdts.  1907,  p.  991,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  604; 
April  24.  1911.  Stats,  and  Amdts.  1911,  p.  1086. 

§  1659.  NOTICE  OF  APPLICATION  FOR  LEGACIES. 
Notice  of  the  application  must  be  given  to  the  executor  or 
administrator,  personally,  and  to  all  persons  interested  in 
the  estate,  in  the  same  manner  that  notice  is  required  to 
be  given  of  the  settlement  of  the  account  of  an  executor  or 
administrator. 

HlmtOTjri  Enacted  March  11,  1872,  re-enactment  of  S  261  Pro- 
bate Act  as  amended  May  20,  1861,  Stats.  1861,  p.  648,  i  86. 

§  1660.  EXECUTOR  OR  OTHER  PERSON  MAY  RE- 
SIST  APPLICATION.  The  executor  or  administrator,  or 
any  person  interested  in  the  estate,  may  appear  at  the  time 
named  and  resist  the  application. 

Historyi  Enacted  March  11,  1872,  re-enactment  of  9  262  Pro> 
bate  Act;  amended  March  23,  1907,  Stats,  and  Amdts.  1907,  p. 
991.  Kerr's  Stats,  and  Amdts.  1906-7,  p.  604. 

§  1661.  DECREE  PRAYED  FOR  TO  BE  GRANTED, 
WHEN.  If,  at  the  hearing,  it  appears  that  the  estate  is  but 
little  indebted,  and  that  the  share  of  the  party  applying  may 
be  allowed  to  him  without  loss  to  the  creditors  of  the  estate, 
the  court  must  make  an  order  in  conformity  with  the  prayer 
of  the  applicant,  requiring: 

1.  [Legatee's  bond.]  Each  heir,  legatee,  devisee  (or  his 
assignee,  grantee,  or  successor  in  interest)  obtaining  such 
order,  before  receiving  his  share  or  any  portion  thereof,  to 
execute  and  deliver  to  the  executor  or  administrator,  a  bond, 
in  such  sum  as  may  be  designated  by  the  court,  or  a  judge 
thereof,  with  sureties  to  be  approved  by  the  judge,  payable 
to  the  executor  or  administrator,  and  conditioned  for  the 
payment,  whenever  required,  of  his  proportion  of  the  debts 
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due  from  the  estate,  not  exceeding  the  value  or  amount  of 
the  legacy  or  portion  of  the  estate  to  which  he  is  entitled. 
Where  the  time  for  filing  or  presenting  claims  has  expired, 
and  all  claims  that  have  been  allowed,  have  been  paid,  or  are 
secured  by  mortgage  upon  real  estate  sufficient  to  pay  them, 
and  the  court  is  satisfied  that  no  injury  can  result  to  the 
estate,  the  court  may  dispense  with  the  bond; 

2.  [Executor  to  deliver  heirs'  portion.]  The  executor  or 
administrator  to  deliver  to  the  heir,  legatee,  devisee  (or  his 
assignee,  grantee  or  successor  in  interest),  the  whole  portion 
of  the  estate  to  which  he  may  be  entitled,  or  only  a  part 
thereof  designating  it.  "^   . 

If,  in  the  execution  of  the  order,  a  partition  is  necessary 
between  two  or  more  of  the  parties  interested,  it  must  be 
made  in  the  manner  hereinafter  prescribed.  The  costs  of 
these  proceedings  must  be  paid  by  the  applicant,  or  if  there 
are  more  than  one,  must  be  apportioned  equally  among  them. 

HlMtoryi  Enacted  March  11,  1872.  founded  on  8S  253-256  Pro- 
bate Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  102;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  230,  act  held  unconstitutional,  see  history, 
Kerr's  Cyc.  C.  C.  M;  amended  March  23,  1907,  Stats,  and  Amdts. 
1907,  p.  992,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  504;  April  24. 
1911,  Stats,  and  Amdts.   1911,  p.   1085. 


§1662.  ORDER  FOR  PAYMENT  OF  BOND,  AND 
SUIT  THEREON.  When  any  bond  has  been  executed  and 
delivered,  under  the  provisions  of  the  preceding  section,  and 
it  is  necessary  for  the  settlement  of  the  estate  to  require  the 
payment  of  any  part  of  the  money  thereby  secured,  the  ex- 
ecutor or  administrator  must  petition  the  court  for  an  order 
requiring  the  payment,  and  have  a  citation  issued  and  served 
on  the  party  bound,  requiring  him  to  appear  and  show  cause 
why  the  order  should  not  be  made.  At  the  hearing,  the 
court,  if  satisfied  of  the  necessity  of  such  payment,  must 
make  an  order  accordingly,  designating  the  amount  and  giv- 
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ing  a  time  within  which  it  must  be  paid.  If  the  money  is 
not  paid  within  the  time  allowed,  an  action  may  be  main- 
tained by  the  executor  or  administrator  on  the  bond. 

HUtoryt  Enacted^March  11,  1872,  re-enactment  of  6  257  Pro- 
bate Act. 

§  1663.  AFTER  ONE  YEAR  FROM  ISSUANCE  OF 
LETTERS  TESTAMENTARY  PETITION  MAY  BE 
FILED  FOR  DISTRIBUTION  [repealed]. 

Htotoryi  Enacted  March  8,  1889,  Stats,  and  Amdts.  1889,  p. 
92;  repealed  by  Code  Commission.  Act  March  8,  1901«  Stats,  and 
Amdts.  1900-1,  p.  230,  act  held  unconstitutional,  see  history. 
Kerr's  Cyc.  C.  C.  I  4;  repealed  March  23,  1907.  Stats,  and  Amdts. 
1907,  p.   992,  Kerr's  Stats,  and  Amdts.   1906-7,  p.   604. 
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ARTICLE  II. 

DISTRIBUTION    ON    FINAL.    SETTLEMENT. 

S  1664.  Heirs  to  flle  petition. 

§  1665.  Distribution  of  estate,  how  made,  and  tp  whom. 

I  1666.  What  the  decree  must  contain,  and  is  final. 

I  166t.  Distribution  when  decedent  not  a  resident  of  the  state 

§  1668.  Decree  to  be  made  after  notice  only. 

9  1669.  Distribution   of  estate  not  to  be  made  until   taxes  are 

paid. 

S  1670.  Continuation  of  administration.  • 

§1664.  HEIRS  TO  FILE  PETITION.  In  all  estates 
now  being  administered,  or  that  may  hereafter  be  adminis- 
tered,  any  person  claiming  to  be  heir  to  the  deceased,  or  en- 
titled to  distribution  in  whole  or  in  any  part  of  such  estate, 
may,  at  any  time. after  the  expiration  of  one  year  from  tjie 
issuing  of  letters  testamentary  or  of  administration  upon 
such  estate,  file  a  petition  in  the  matter  of  such  estate,  pray- 
ing the  court  to  ascertain  and  declare  the  rights  of  all  per- 
sons to  said  estate  and  all  interests  therein,  and  to  whom 
distribution  thereof  should  be  made. 

[Court  to  make  order  directing  notice.]  Upon  the  filing 
of  such  petition,  the  court  shall  make  an  order  directing  serv- 
ice of  notice  to  all  persons  interested  in  said  estate  to  appear 
and  show  cause,  on  a  day  to  be  therein  named,  not  less  than 
sixty  days  nor  over  four  months  from  the  date  of  the  making 
of  such  order,  in  which  notice  shall  be  set  forth  the  name  of 
the  deceased,  the  name  of  the  executor  or  administrator  of 
said  estate,  the  names  of  all  persons  who  may  have  appeared 
claiming  any  interest  in  said  estate  in  the  course  of  the  ad- 
ministration of  the  same,  up  to  the  time  of  the  making  of 
said  order,  and  such  other  persons  as  the  court  may  direct, 
and  also  a  « 

Description  of  the  real  estate  whereof  said  deceased  died 
seized  or  possessed,  so  far  as  known,  described  with  certainty 
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to  a  common  intent,  and  requiring  all  said  persons  and  all 
persons  named  or  not  named  having  or  claiming  any  interest 
in  the  estate  of  said  deceased,  at  the  time  and  place  in  said  or- 
der specified,  to  appear  and  exhibit,  as  hereinafter  provided, 
their  respective  claims  of  heirship,  ownership,  or  interest  in 
said  estate,  to  said  court,  which  notice  shall  be  served  in  the 
same  manner  as  a  summons  in  a  civil  action,  upon  proof  of 
which  service,  by  affidavit  or  otherwise,  to  the  satisfaction  of 
the  court,  the  court  shall  thereupon  acquire  jurisdiction  to 
ascertain  and  determine  the  heirship,  ownership,  and  interest 
of  all  parties  in  and  to  the  property  of  said  deceased,  and  such 
determination  shall  be  final  and  conclusive  in  the  administra- 
tion of  said  estate,  and  the  title  and  ownership  of  said  prop- 
erty. 

[Decree  of  service — Appearance.]  The  court  shall  enter  an 
order  or  degree  establishing  proof  of  the  service  of  such 
notice.  All  persons  appearing  within  the  time  limited,  as 
aforesaid,  shall  file  their  written  appearance  in  person  or 
through  their  authorized  attorney,  such  attorney  filing  at  the 
same  time  written  evidence  of  his  authority  to  so  appear, 
entry  of  which  appearance  shall  be  made  in  the  minutes  of 
the  court  and  in  the  register  of  proceedings  of  said  estate. 
And  the  court  shall,  after  the  expiration  of  the  time  limited 
for  appearing  as  aforesaid,  enter  an  order  adjudging  the  de- 
fault of  all  persons  for  not  appearing  as  aforesaid,  who  shall 
not  have  appeared  as  aforesaid. 

[Complaint  setting  forth  heirship.]  At  any  time  within 
twenty  days  after  the  date  of  the  order  or  decree  of  the  court 
establishing  proof  of  the  service  of  such  notice,  any  of  such 
persons  so  appearing  may  file  his  complaint  in  the  matter 
of  the  estate,  setting  forth  the  facts  constituting  his  claim 
of  heirship,  ownership,  or  interest  in  said  estate,  with  such 
reasonable  particularity  as  the  court  may  require,  and  serve 
a  copy  of  the  same  upon  each  of  the  parties  or  attorneys  who 
shall  have  entered  their  written  appearance  as  aforesaid,  if 
such  parties  or  such  attorneys  reside  within  the  county;  and 
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in  case  any  of  them  do  not  reside  within  the  county,  then 
service  of  such  copy  of  said  complaint  shall  be  made  upon 
the  clerk  of  said  court  for  them,  and  the  clerk  shall  forthwith 
mail  the  same  to  the  address  of  such  party  or  attorney  as 
may  have  left  with  said  clerk  his  post-office  address. 

[Time  to  plead  to  complaint  of  heirship.]  Such  parties  are 
allowed  twenty  days  after  the  service  of  the  complaint,  as 
aforesaid,  within  which  to  plead  thereto,  and  thereafter  such 
proceedings  shall  be  had  upon  such  complain^  as  in  this  code 
provided  in  case  of  an  ordinary  civil  action;  and  the  issues  of 
law  and  of  fact  arising  in  the  proceeding  shall  be  disposed  of 
in  like  manner  as  issues  of  law  and  fact  are  herein  provided 
to  be  disposed  of  in  civil  actions,  with  a  like  right  to  a  mo- 
tion for  a  new  trial  and  appeal  to  the  supreme  court;  and 
the  provisions  in  this  code  contained  regulating  the  mode 
of  procedure  for  the  trial  of  civil  actions,  the  motion  for  a 
new  trial  of  civil  actions,  statements  on  motion  for  a  new 
trial,  bills  of  exception,  and  statements  on  appeal,  as  also  in 
regard  to  undertakings  on  appeal,  and  the  mode  of  taking  and 
perfecting  appeals,  and  the  time  within  which  such  appeals 
shall  be  taken,  shall  be  applicable  thereto;  provided,  how- 
ever; that  all 

Appeals  herein  must  be  taken  within  sixty  days  from  the 
date  of  the  entry  of  the  judgment  or  of  the  order  com- 
plained of. 

[Plaintiff,  party  filing  complaint.]  The  party  filing  the 
petition  as  aforesaid,  if  he  file  a  complaint,  and  if  not,  the 
party  first  filing  such  complaint,  shall,  in  all  subsequent  pro- 
ceedings, be  treated  as  the  plaintiff  therein,  and  all  other 
parties  so  appearing  shall  be  treated  as  the  defendants  in 
said  proceedings,  and  all  such  defendants  shall  set  forth  in 
their  respective  answers  the  facts  constituting  their  claim 
of  heirship,  ownership,  or  interest  in  said  estate,  with  such 
particularity  as  the  court  may  require,  and  serve  a  copy 
thereof  on  the  plaintiff.  Evidence  in  support  of ^  all  issues 
may  be  taken  orally  or  by  deposition,  in  the  same  manner  as 
provided  in  civil  actions. 
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Notice  oi  the  taking  of  such  depositions  shall  be  served 
only  upon  the  parties  or  the  attorneys  of  the  parties  so  ap- 
pearing in  said  proceeding.  The  court  shall  enter  a  default 
of  all  persons  failing  to  appear,  or  plead,  or  prosecute,  or 
defend  their  rights,  as  aforesaid;  and  upon  the  trial  of  the 
issues  arising  upon  the  pleadings  in  such  proceeding,-  the 
court  shall  determine  the  heirship  to  said  deceased,  the  oivn- 
ership  of  his  estate,  and  the  interest  of  each  respective  claim- 
ant thereto  or  therein,  and  persons  entitled  to  distribution 
thereof,  and  the  final  determination  of  the  court  thereupon 
shall  be  final  and  conclusive  in  the  distribution  of  said  estate, 
and  in  regard  to  the  title  to  all  the  property  of  the  estate  of 
said  deceased.  The  cost  of  the  proceedings  under  this  sec- 
tion shall  be  apportioned  in  the  discretion  of  the  court. 

[Attorney  for  minor.]  In  any  proceeding  under  this  sec- 
tion, the  court  may  appoint  an  attorney  for  any  minor  men- 
tioned in  said  proceedings  not  having  a  guardian.  Nothing 
in  this  section  contained  shall  be  construed  to  exclude  the 
right  upon  final  distribution  of  any  estate  to  contest  the  ques- 
tion of  heirship,  title,  or  interest  in  the  estate  so  distributed, 
where  the  same  shall  not  have  been  determined  under  the  pro- 
visions of  this  section;  but  where  such  questions  shall  have 
been  litigated,  under  the  provisions  of  this  section,  the  deter- 
mination thereof  as  herein  provided  shall  be  conclusive  in 
the  distribution  of  said  estate. 

HIstoiTi  Enacted  March  18,  1885,  Stats,  and  Amdts.  1884-5. 
p.  208. 

§1665.  DISTRIBUTION  OF  ESTATE,  HOW  MADE. 
AND  TO  WHOM.  Upon  the  final  settlement  of  the  ac- 
counts of  the  executor  or  administrator,  or  at  any  subse- 
quent time,  upon  the  application  of  the  executor  or  adminis- 
trator, or  of  any  heir,  legatee,  devisee  (or  his  assignee, 
grantee  or  successor  in  interest),  the  court  must  proceed  to 
distribute  the  residue  of  the  estate  in  the  hands  of  the  execu- 
tor or  administrator,  if  any,  among  the  persons  who  by  law 
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are  entitled  thereto;  and  if  the  decedent  has  left  a  .surviving 
child,  or  the  issue  of  a  deceased  child,  and  any  of  them,  be- 
fore the  close  of  the  administration,  have  died  while  under 
age  and  not  having  been  married,  no  administration  on  such 
deceased  child's  estate  is  necessary,  but  all  the  estate  which 
such  deceased  child  was  entitled  to  by  inheritance  must,  with- 
out administration,  be  distributed  as  provided  in  the  Civil 
Code.  A  statement  of  any  receipts  and  disbursements  of  the 
executor  or  administrator,  since  the  rendition  of  this  final 
account,  must  be  reported  and  (iled  at  the  time  of  making 
such  distribution;  and  a  settlement  thereof,  together  with  an 
estimate  of  the  expenses  of  closing  the  estate,  must  be  made 
by  the  court,  and  included  in  the  order  or  decree,  or  the 
court  or  judge  may  order  notice  of  the  settlement  of  such 
supplementary  account,  and  refer  the  same  as  in  other  cases 
of  the  settlement  of  accounts. 

HIjitom  Enacted  March  11,  1872,  re-enactment  of  S  258  Pro- 
bate Act  as  amended  May  20,  1861,  Stats.  1861,  p.  649,  S  87; 
Mfeirch  20,  1866,  Stats.  1866-6,  p.  329,  9  2;  amended  by  Code 
Commission.  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p. 
230.  act  held  unconstitutional,  see  history,  Kerr's  Cyc.  C.  C.  S  4; 
amended  March  23,  1907,  Stats,  and  Amdts.  1907,  p.  992,  Kerr's 
Stats,  and  Amdts.  1906-7.  p.  505;  April  24,  1911,  Stats,  and 
Amdts.    1911,   p.    1086. 


§  1666.  WHAT  THE  DECREE  MUST  CONTAIN,  AND 
IS  FINAL.  In  the  order  or  decree,  the  court  must  name  the 
persons  and  the  proportions  or  parts  to  which  each  shall  be 
entitled,  and  such  persons  may  demand,  sue  for,  and  recover 
their  respective  shares  from  the  executor  or  administrator, 
or  any  person  having  the  same  in  possession.  Such  order  or 
decree  is  conclusive  as  to  the  rights  of  heirs,  legatees,  or 
devisees,  subject  only  to  be  reversed,  set  aside,  or  modified 
on  appeal. 

Hlstorri  Enacted  March  11,  1872,  founded  on  i  259  Probate 
Act  as  amended  April  2,  1866,  Stats.  1865-6,  p.  767,  5  10. 
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§  1667.    DISTRIBUTION  WHEN  DECEDENT  NOT  A 
RESIDENT  OF  THE  STATE.    Upon  supplication  for  distri< 
bution,  after  final  settlement  of  the  accounts  of  administra- 
tion, if  the  decedent  was  a  non-resident  of  this  state,  leaving 
a  will  which  has  been  duly  proved  or  allowed  in  the  state  of 
his  residence,  and  an  authenticated  copy  thereof  has  been  ad- 
mitted to  probate  in  this  state,  or  if  the  decedent  died  intes- 
tate, and  an  administrator  has  been  duly  appointed  and  quali- 
fied in  the  state  of  his  residence,  and  it  is  necessary,  in  order 
that  the  estate,  or  any  part  thereof,  may  be  distributed  ac- 
cording to  the  will,  or  if  the  court  is  satisfied  that  it  is  for 
the  best  interests  of  the  estate  that  the  estate  in  this  state 
should  be  delivered  to  the  executor  or  administrator  in  the 
state  or  place  of  the  decedent's  residence,  the  court  may  order 
such  delivery  to  be  made,  and,  if  necessary,  order  a  sale  of 
the  real  estate,  and  a  like  delivery  of  the  proceeds.    The  de- 
livery, in  accordance  with  the  order  of  the  court,  is  a  full  dis- 
charge of  the  executor  or  administrator  with  the  will  annexed 
or  administrator,  in  this  state,  in  relation  to  all  property  cm- 
braced  in  such  order,  which,  unless  reversed  on  appeal,  binds 
and  concludes  all  parties  in  interest.     Sales  of  real  estate, 
ordered  by  virtue  of  this  section,  must^be  made  in  the  same 
manner  as  other  sales  of  real  estate  of  decedents  by  order  of 
the  court. 

Hlntoryi  Enacted  March  11,  1872;  amended  April  16,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  102;  April  7.  1911.  Stats,  and 
Amdts.   1911,  p.   708. 

§1668.  DECREE  TO  BE  MADE  AFTER  NOTICE 
ONLY.  The  order  or  decree  may  be  made  on  the  petition  of 
the  executor  or  administrator,  or  of  any  person  interested  in 
the  estate.  When  such  petition  is  filed  the  clerk  of  the  court 
must  set  the  petition  for  hearing  by  the  court,  and  give  notice 
thereof  by  causing  notices  to  be  posted  in  at  least  three  public 
places  in  the  county,  setting  forth  the  name  of  the  estate, 
the  executor  or  administrator,  and  the  time  appointed  for  the 
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hearing  of  the  petition.  If,  upon  the  hearing  of  the  petition, 
the  court,  or  a  judge  thereof,  deems  the  notice  insufficient 
from  any  cause,  he  may  order  such  further  notice  to  be  given 
as  may  seem  to  him  proper.  At  the  time  fixed  for  the  hear- 
ing, or  to  which  the  hearing  may  be  postponed,  any  person 
interested  in  the  estate  may  appear  and  contest  the  petition 
by  filing  written  objections  thereto.  If  the  partition  is  ap- 
plied for,  as  provided  in  this  chapter,  the  decree  of  distribu- 
tion does  not  divest  the  court  of  jurisdiction  to  order  parti- 
tion, unless  the  estate  is  finally  closed. 

Hiitorjri  Enacted  March  11,  1872.  founded  on  }  260  Probate 
Act  as  amended  May  20.  1861.  Stats.  1861.  p.  649,  {  88;  amended 
March  24,  1874,  Code  Amdts.  1873-4,  p.  373;  March  3,  1893,  Stats, 
and  Amdts.  1893,  p.  71;  by  Code  Commission,  Act  March  8.  1901. 
Stats,  and  Amdts.  1900-1,  p.  231,  act  held  unconstitutional,  see 
history,  Kerr's  Cyc.  C.  C.  i  4;  amended  March  28,  1907,  Stats, 
and  Amdts.  1907,  p.  993,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  '605. 

§1669.  DISTRIBUTION  OF  ESTATE  NOT  TO  BE 
MADE  UNTIL  TAXES  ARE  PAID.  Before  any  decree  of 
distribution  of  an  estate  is  made,  the  court  must  be  satisfied, 
by  the  oath  of  the  executor  or  administrator,  or  otherwise, 
that  all  state,  county  and  municipal  taxes,  legally  levied  upon 
property  of  the  estate,  and  any  inheritance  tax  which  is  due 
and  payable  have  been  fully  paid. 

HiiitorT-i  Enacted  March  11,  1872,  founded  on  8  260  Probate 
Act  as  amended  May  20,  1861.  Stats.  1861,  p.  649,  S  88;  see  Stats. 
1865-6,  p.  521;  amended  April  16,  1880.  Code  Amdts.  1880  (C.  C. 
P.  pt.),  p.  102;  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1.  p.  231,  act  held  unconstitutional,  see  history, 
§  5  ante;  March  7,  1905.  Stats,  and  Amdts.  1905,  p.  83. 

^ 

§  1670.  CONTINUATION  OF  ADMINISTRATION.  In 
all  cases  where  a  decedent  shall  have  left  a  will,  in  and  by 
the  terms  of  which  the  testator  shall  have  limited  the  time 
for  administration  upon  an  estate  left  by  him,  and  the  execu- 
tor, and  all  of  the  legatees  or  devisees  named  in  the  will,  shall 
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file  and  present  to  the  court  a  petition,  in  writing,  represent- 
ing that  it  will  be  for  the  best  interests  of  the  estate,  and  of 
the  beneficiaries  under  the  will,  to  have  the  administration 
upon  the  estate  continued  for  a  longer  period  of  time  than 
that  designated  in  such  will,  and  that  it  would  be  injurious  to 
the  estate  and  to  such  beneficiaries,  to  have  the  administra- 
tion brought  to  a  close  at  the  date  therefor  designated  in 
the  will,  the  court  shall  then  set  a  day  for  the  hearing  of  said 
petition;  and 

Notice  thereof  shall  be  served  on  all  persons  interested  in 

the  estate,  in  the  same  manner  that  summons  in  civil  actions 
is  served.  Upon  the  day  set  for  such  hearing  (or  upon  some 
other  day  to  which  the  hearing  may  have  been  continued), 
the  court  shall  proceed  to  hear 

Proofs  touching  the  representations  made  in  such  petition 

— and  any  person  interested  in  the  estate  may  also  present 
counter  proofs  in  opposition  to  said  application;  and  if,  upon 
such  hearing,  it  be  made  to  appear  to  the  court  that  the  rep- 
resentations made  by  the  petitioners  in  their  said  petition 
contained  be  true,  the  court  may  then,  by  its 

Order  and  decree  in  that  behalf,  decree  and  direct  that  the 
administration  upon  the  estate  continue  for  and  during  such 
further  period  of  time  as  in  its  judgment  will  best  subserve 
the  interests  of  the  estate  and  of  the  beneficiaries  under  said 
will; 

[Second  petition.]  Provided,  however,  that  if,  at  any  time 
during  the  period  for  which  the  administration  upon  the 
estate  shall  have  been  thus  continued,  the  executor,  or  any  one 
or  more  of  the  legatees  or  devisees,  shall  present  to  the  court 
his  or  their  petition,  representing  that  it  has  become  neces- 
sary for  the  best  interests  of  the  estate  and  of  the  benefici- 
aries under  the  will,  to  have  the  administration  upon  the 
estate  closed  the  court  shall  then  set  a  day  for  the  hearing 
of  said  last-named  petition;  and  notice  thereof  shall  be  given 
in  the  same  manner,  and  the  same  proceedings  be  had  there- 
upon, as  shall  have  been  given  for  and  had  upon  the  hearing 
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of  the  petition  asking  for  the  continuation  of  such  adminis- 
tration. And  if,  upon  such  hearing,  it  shall  be  made  to  appear 
to  the  court  that  the  representations  made  by  such  petitioners 
or  petitioner  (as  the  case  may  be)  are  true,  the  court  shall 
then,  by  its  order  and  decree  in  that  behalf,  decree  and  direct 
that  the  administration  upon  the  estate  be  closed  as  soon 
thereafter  as,  under  the  circumstances,  shall'  be  practicable. 

Hlntom      Enacted   March    31,    1891,   Stats,    and    Amdts.    1S9], 
pu  423.     !■  effect  Immediately. 
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ARTICLE  III. 

DISTRIBUTION  AND  PARTITION. 

9  1675.     Estate  in  common.     Commissioners. 

9  1676.     Partition    and    notice    thereof,    and    the    time    of    flllns: 

petition. 
S  1677.     Estate  in  different  counties,  how  divided. 

8  1678.     Partition    may    be    made,   although   some   of    the    heirs, 

etc.,  have  parted  with   their  interest, 
S  1679.     Shares  to  be  set  out  by  metes  and  bounds. 
S  16S0.     Whole  estate  may  be  assigned  to  one,  in  certain  caaes. 

9  1681.     Payments  for  equality  of  partition,  by  whom  and   how. 
9  1682.     Estate  may  be  sold. 

9  1683.  To  give  notice  to  all  persons  and  guardians  before 
partition.     Duties   of  commissioners. 

9  1684.     To  make  report,  and  partition  to  be  recorded. 

9  1685.  When  commissioners  to  make  partition  are  not  neces- 
sary. 

9  1686.     Advancements  made  to  heirs. 

§1675.    ESTATE    IN    COMMON.    COMMISSIONERS. 
When   the  estate,  real  or  personal,  assigned  by  the   decree 
of  distribution  to  two  or  more  heirs,  devisees,  or  legatees, 
is  in  common  and  undivided,  and  the  respective  shares  arc 
not  separated  and  distinguished,  partition  or  distribution  may 
be  made  by  three  disinterested  persons,  to  be  appointed  com- 
missioners for  that  purpose  by  the  court,  who  must  be  duly 
sworn   to   the   faithful  discharge  of  their  duties,  a   certified 
copy  of  the  order  of  their  appointment,  and  of  the  order  or 
decree  assigning  and  distributing  the  estate  must  be  issued 
to  them  as  their  warrant,  and  their  oath  must  be  indorsed 
thereon.     Upon  consent  of  the  parties,  or  when*  the  court 
deems  it  proper  and  just,  it  is  sufficient  to  appoint  one  com- 
missioner only,  who  has  the  same  authority  and  is  governed 
by  the  same  rules  as  if  three  were  appointed. 

HIatom  Enacted  March  11,  1872,  re-enactment  of  9  261  Pro- 
bate Act  as  amended  May  20,  1861,  Btats.  1861,  p.  649,  1 89; 
amended  April  16,  1880,  Code  Amdts.  1880  <C.  C.  P.  pt.),  p.  103. 
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§  1676.  PARTITION  AND  NOTICE  THEREOF,  AND 
THE  TIME  OF  FILING  PETITION.  Such  partition  may 
be  ordered  and  had  in  the  superior  court  on  the  petition  of 
any  person  interested.  But  before  commissioners  are  ap- 
pointed, or  partition  ordered  by  the  court  as  directed  in  this 
chapter,  notice  thereof  must  be  given  to  all  persons  inter- 
ested who  reside  in  this  state,  or  to  their  guardians,  and  to 
the  agents,  attorneys,  or  guardians,  if  any  in  this  state,  of 
such  as  reside  out  of  this  state,  either  personally  or  by  pub- 
lic notice,  as  the  court  may  direct.  The  petition  may  be 
filed,  attorneys,  guardians,  and  agents  appointed,  and  notice 
g^iven  at  any  time  before  the  order  or  decree  of  distribution, 
but  the  commissioners  must  not  be  appointed  until  the  order 
or  decree  is  made  distributing  the  estate. 

Hlstorys  Enacted  March  11,  1872,  re-enactment  of  ft  263  Pro- 
bate Act  as  amended  May  20,  1861,  Stats.  1861,  p.  660,  9  91; 
amended  April  16,  1880,  Code  Amdts.  1880   (C.  C.  P.  pt.),  p.  108. 

§1677.  ESTATE  IN  DIFFERENT  COUNTIES,  HOW 
DIVIDED.  If  the  real  estate  is  in  different  counties,  the 
court  may,  if  deemed  proper,  appoint  commissioners  for  all' 
or  different  commissioners  for  each  county.  The  estate  in 
each  county  must  be  divided  separately  among  the  heirs, 
devisees,  or  legatees  as  if  there  was  no  other  estate  to  be 
divided,  but  the  commissioners  first  appointed  must,  unless 
otherwise  directed  by  the  court,  make  division  of  such  real 
estate  wherever  situated  within  this  state. 

HlMtoryi  Enacted  March  11,  1872,  re-enactment  of  S  262  Pro- 
bate Act  as  amended  May  20,  1861,  Stats.  1861,  p.  649,  S  90; 
amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  103; 
t>y  Code  Commission,  Act  Marcfi^  8,  1901,  Stats,  and  Amdts. 
1900*1,  p.   281,  act  held  unconstitutional,  see  history,   S  6   ante. 

§1678.  PARTITIONS  MAY  BE  MADE,  ALTHOUGH 
SOME  OP  THE  HEIRS,  ETC.,  MAY  HAVE  PARTED 
V^ITH  THEIR  INTEREST.  Partition  or  distribution  of 
the  estate  may  be  made  as  provided  in  this  chapter,  although 
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distributed.  The  sale  must  be  conducted^  reported,  and  con- 
firmed, in  the  same  manner  and  under  the  same  requirements 
provided  in  article  four,  chapter  seven  of  this  title. 

History!  Enacted  March  11,  1872,  substantial  re-enaotment 
of  S  268  Probate  Act  as  amended  May  20,  1861,  Stats.  1861,  p. 
650,  §  93. 

§  1683.  TO  GIVE  NOTICE  TO  ALL  PERSONS  AND 
GUARDIANS  BEFORE  PARTITION.  DUTIES  OF 
COMMISSIONERS.  Before  any  partition  is  made  or  any 
estate  divided,  as  provided  in  this  chapter,  notice  must  be 
given  to  all  persons  interested  in  the  partition,  their  guard* 
ians,  agents,  or  attorneys,  by  the  commissioners,  of  the  time 
and  place  when  and  where  they  shall  proceed  to  make  par** 
tition.  The  commissioners  may  take  testimony,  order  sur- 
veys, and  take  such  other  steps  as  may  be  necessary  to  en- 
able them  to  form  a  judgment  upon  the  matters  before  them. 

HlAtoryi  Enacted  March  11,  1872,  re-enactment  of  9  270  Pro- 
bate Act  as  amended  May  20,  1861,  Stats.  1861,  p.  650«  fi  96. 

§1684.  TO  MAKE  REPORT,  AND  PARTITION  TO 
BE  RECORDED.  The  commissioners  must  report  their 
proceedings,  and  the  partition  agreed  upon  by  them,  to  the 
court,  in  writing,  and  the  court  may,  for  sufficient  reasons, 
set  aside  the  report  and  commit  the  same  to  the  same  com- 
missioners, or  appoint  others;  and  when  such  report  is  finally 
confirmed,  a  certified  copy  of  the  judgment,  or  decree  of  par- 
tition made  thereon,  attested  by  the  clerk  under  the  seal  of 
the  court,  must  be  recorded  in  the  office  of  the  recorder  of 
the  county  where  the  lands  lie. 

History s  Enacted  March  11,  1872,  re-enactment  of  S  271  Pro- 
bate Act  as  amended  May  20,  1861,  Stats.  1861.  p.  651.  9  96; 
amended  April  16,  1880.  Code  Amdts.  1880   (C.  C.  P.  pt.).  p.  104. 

§16S5.  WHEN  COMMISSIONERS  TO  MAKE  PAR- 
TITION ARE  NOT  NECESSARY.    When  the  court  makes 
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a  judgment  or  decree  assigning  the  residue  of  any  estate  to 
one  or  more  persons  entitled  to  the  same,  it  is  not  necessary 
to  appoint  commissioners  to  make  partition  or  distribution 
thereof,  unless  the  parties  to  whom  the  assignment  is  de- 
creed, or  some  of  them,  request  that  such  partition  be 
made. 

Hintoryi  Enacted  March  11,  1872,  re-enactment  of  S  272  Pro- 
bate Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.   104. 

§1686.    AI>VANCEMENTS     MADE     TO     HEIRS.    All 

questions  as  to  advancements  made,  or  alleged  to  have  been 
made,  by  the  decedent  to  his  heirs,  may  be  heard  and  de- 
termined by  the  court,  and  must  be  specified  in  the  decree 
assigning  and  distributing  the  estate;  and  the  final  judgment 
or  decree  of  the  court,  or  in  case  of  appeal,  of  the  supreme 
court,  is  binding  on  all  parties  interested  in  the  estate. 

HlnToryt  Enacted  March  11,  1872,  substantial  re-enactment 
of  8  273  Probate  Act  as  amended  May  20«  1861,  Stats.  1861,  p.  651, 
S  97;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p. 
104. 
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ARTICLE  LV. 

AGENTS  FOR  ABSENT  INTERESTED  PARTIES.     DISCHARGE 
OF    EXECUTOR   OR    ADMINISTRATOR. 

9  1691.  Court  may  appoint  afipent  to  take  possession  for  ab- 
sentees. 

§  1692.     Agent  to  grive  bond,  and  his  compensation. 

)  1698.     Unclaimed  estate,  how  disposed  of. 

§  1694.  When  real  and  personal  property  of  absentee  to  be 
sold. 

9  1695.     Liability  of  afipent  on  his  bond. 

9  1696.     Certificate  to  claimant. 

9  1697.     Final  settlement,  decree,  and  discharge. 

9  1698.     Discovery  of  property. 


§1691.  COURT  MAY  APPOINT  AGENT  TO  TAKE 
POSSESSION  FOR  ABSENTEES.  When  any  estate  is 
assigned  Or  distributed  by  a  judgment  or  decree  of  the  court, 
as  provided  in  this  chapter,  to  any  person  residing  out  of, 
and  having  no  agent  in  this  state,  and  it  is  necessary  that 
some  person  should  be  authorized  to  take  possession  and 
charge  of  the  same  for  the  benefit  of  such  absent  person, 
the  court  may  appoint  an  agent  for  that  purpose  and  au- 
thorize him  to  take  charge  of  such  estate,  as  well  as  to  act 
for  such  absent  person  in  the  distribution;  provided,  that  if 
such  estate  be  in  money  when  so  assigned  or  distributed,  the 
executor  or  administrator  of  such  estate  may  deposit  the 
share  of  each  person,  and  in  the  name  of  said  person,  as 
far  as  known,  as  designated  in  said  assignment  or  decree  of 
distribution,  with  the  county  treasurer  of  the  county  in 
which  said  estate  is  being  probated,  who  shall  give  a  receipt 
for  the  same,  and  be  liable  upon  his  official  bond  therefor; 
and  said  receipt  shall  be  deemed  and  received  by  the  court 
or  judge  thereof  as  a  voucher  in  favor  of  said  executor  or 
administrator,  with  the  same  force  and  effect  as  if  executed 
by  such  assignee,  legatee,  or  distributee;  and    said    section 
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as  amended  shall  l>e  applicable  to  any  and  all  estates  now 
pending  in  which  a  decree  of  final  discharge  has  not  been 
granted. 

Hlstorjrt  Enacted  March  11,  1872,  re-enactment  of  8  274  Pro- 
bate Act;  amended  March  26,  1895,  Stats,  and  Amdts.  1895, 
p.  75. 

§1692.  AGENT  TO  GIVE  BOND,  AND  HIS  COM- 
PENSATION. The  agent  must  execute  a  bond  to  the  state 
of  California,  to  be  approved  by  the  court,  pr  a  judge  there- 
of, conditioned  that  he  shall  faithfully  manage  and  account 
for  the  estate.  The  court  appointing  such  agent  may  allow 
a  reasonable  sum  out  of  the  profits  of  the  estate  for  his 
services  and  expenses. 

Htstorjri  Enacted  March  11,  1872,  substantial  re-enactment 
of  9  275  Probate  Act;  amended  April  16,  1880,  Code  Amdts. 
1880  (C.  C.  P.  pt.).  p.  104. 

§^1693.    UNCLAIMED  ESTATE,  HOW  DISPOSED  OP. 

When  personal  property  remains  in  the  hands  of  the  agent 
unclaimed  for  a  year,  and  it  appears  to  the  court  that  it  is 
for  the  benefit  of  those  interested,  it  shall  be  sold  under  the 
order  of  the  court,  and  the  proceeds  after  deducting  the 
expenses  of  the  sale,  allowed  by  the  court,  must  be  paid  into 
the  county  treasury.  When  the  payment  is  made,  the  agent 
must  take  from  the  treasury  duplicate  receipts,  one  of  which 
he  must  file  in  the  office  of  the  auditor,  and  the  other  in  the 
court. 

Where  any  agent  has  money  in  his  hands  as  such  agent, 
and  it  appears  to  the  court  upon  the  settlement  of  his  ac- 
count as  such  agent  that  the  balance  remaining  in  his  hands 
should  be  paid  into  the  county  treasury,  the  court  may  di- 
rect such  payment  and  upon  such  agent  filing  the  proper  re- 
ceipt showing  such  payment,  the  court  shall  enter  an  order 
discharging  such  agent  and  his  sureties  from  all  liability 
therefor. 
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Hlstorjrs  Enacted  March  11,  1872,  founded  on  S  276  Probate 
Act;  amended  April  16.  1880,  Code  Amdts.  1880  CC.  C.  P.  pt.), 
p.  104;  by  Code  Commission,  Act  Biarch  8,  1901,  Stats,  and 
Amdts.  liN>0-l,  p.  232,  act  held  unconstitutional,  see  history, 
Kerr's  Cyc.  C.  C.  9  4;  amended  March  15,  1907,  Stats,  and 
Amdts.  1907,  p.  293,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  605. 


§  1694.  WHEN  REAL  AND  PERSONAL  PROPERTY 
OP  ABSENTEE  TO  BE  SOLD.  The  agent  must  render 
the  court  appointing  him,  annually,  an  account,  showing^: 

1.  The  value  and  character  of  the  property  received  by 
him,  what  portion  thereof  is  still  on  hand,  what  sold,  and 
for  what. 

2.  The  income  derived  therefrom. 

3.  The  tastes  and  assessments  imposed  thereon,  for  what, 
and  whether  paid  or  unpaid. 

4.  Expenses  incurred  in  the  care,  protection,  and  man- 
agement thereof,  and  whether  paid  or  unpaid.  When  filed, 
the  court  may  examine  witnesses  and  take  proofs  in 
regard  to  the  account;  and  if  satisfied  from  such  accounts 
and  proofs  that  it  will  be  for  the  benefit  and  advantage  of 
the  persons  interested  therein,  the  court  may,  by  order, 
direct  a  sale  to  be  made  of  the  whole  or  such  parts  of  the 
real  or  personal  property  as  shall  appear  to  be  proper,  and 
the  purchase  money  to  be  deposited  in  the  state  treasury. 

Htstom  Enacted  March  11,  1872;  amended  April  16,  1880, 
Code  Amdts.  1880   (C.  C.  P.  pt.),  p.  105. 

§  1695.    LIABILITY  OF  AGENT  ON  HIS  BOND.    The 

agent  is  liable  on  his  bond  for  the  care  and  preservation  of 
the  estate  while  in  his  hands,  and  for  the  payment  of  the 
proceeds  of  the  sale  as  required  by  the  preceding  sections, 
and  may  be  sued  thereon  by  any  person  interested. 

Hlatorjrt  Enacted  March  11,  1872,  re-enactment  of  9  277  Pro- 
bate Act. 
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§1696.  CERTIFICATE  TO  CLAIMANT.  When  any 
jperson  appears  and  claims  the  money  paid  into  the  treas- 
ury,  the  court  making  the  distribution  must  inquire  into 
such  claimi  and  being  first  satisfied  of  his  right  thereto, 
must  grant  him  a  certificate  to  that  effect,  under  its  seal; 
and  upon  the  presentation  of  the  certificate  to  him,  the 
controller  must  ^draw  his  warrant  on  the  treasurer  for  the 
amount. 

Blfltorji  Enacted  March  11,  1872,  re-enactment  of  S  278  Pro- 
bate Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt),  p.  105;  by  Code  Commission,  Act  March  8,  19%1,  Stats,  and 
Amdts.  1900-1,  p.  282,  act  held  unconstitutional,  see  history,  8  ^ 
ante. 

§1697.  FINAL  SETTLEMENT,  DECREE,  AND  DIS- 
CHARGE. When  the  estate  has  been  fully  administered, 
and  it  is  shown  by  the  executor  or  administrator,  by  the 
production  of  satisfactory  vouchers,  that  he  has  paid  all 
sums  of  money  due  from  him,  and  delivered  up,  under  the 
order  of  the  court,  all  the  property  of  the  estate  to  the 
parties  entitled,  and  performed  all  the  acts  lawfully  re- 
quired of  him,  the  court  must  make  a  judgment  or  decree 
discharging  him  from  all  liability  to  be  incurred  thereafter. 

Hlstorjrt  Enacted  March  11.  1872,  re-enactment  of  S  279  Pro- 
bate Act  as  amended  May  20,  1861,  Stats.  1861,  p.  661,  S  98. 

§1698.  DISCOVERY  OF  PROPERTY.  The  final  set- 
tlement of  an  estate,  as  in  this  chapter  provided,  shall  not 
prevent  a  subsequent  issue  of  letters  testamentary  or  of 
administration  or  of  administration  with  the  will  annexed, 
if  other  property  of  the  estate  be  discovered,  or  if  it  be- 
come necessary  or  proper  for  any  cause  that  letters  should 
be  again  issued. 

Htmiorrt  Enacted  March  11,  1872,  re-enactment  of  9  280  Pro- 
bate Act  as  amended  May  20,  1861,  Stats.  1861,  p.  651,  S  99; 
February  13,  1872,  Stats.  1871-2,  p.  85,  8  1;  amended  March  24. 
1874.  Code  Amdts.  1873-4,  p.  873. 
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ARTICLE  V. 

[New  article  added  by  Act  March  19,  1889,  Stats,  and  Amdts. 
1889,  pp.  337,  338,  and  made  to  "apply  to  all  estates  of  de- 
cedents, where  a  final  decree  of  distribution  has  not  been 
made."     In  effect  immediately.] 

ACCOUNTS   OF    TRUSTEES— DISTRIBUTION. 

S  1699.  Superior  court  not  to  lose  Jurisdiction  by  final .  distri- 
bution. 

i  1700.     Compensation  of  trustees. 

§  1701.     Appeal  from  decree  settlingr  account  of  trustee. 

8  1702.  Trustee  may  decline.  Resignation  of  executor.  Ap- 
pointment by  court. 

§  1703.     Jurisdiclion. 

5  1703%. Distribution  of  estate;  deposit  with  county  •  treasurer, 
when. 

§1699.  SUPERIOR  COURT  NOT  TO  LOSE  JURIS- 
DICTION BY  FINAL  DISTRIBUTION.  Where  any 
trust  has  been  created  by  or  under  any  will  to  continue 
after  distribution,  the  superior  court  shall  not  lose  juris- 
diction of  the  estate  by  final  distribution,  but  shall  retain 
jurisdiction  thereof  for  the  purpose  of  the  settlement  of  ac- 
counts under  the  trusts.  And  iny  trustee  created  by  any 
will,  or  appointed  to  execute  any  trust  created  by  any  will, 
may,  from  time  to  time,  pending  the  execution  of  his  trust, 
or  may,  at  the  termination  thereof,  render  and  pray  for  the 
settlement  of  his  accounts  as  such  trustee,  before  the  su- 
perior court  in  which  the  will  was  probated,  and  in  the 
manner  provided  for  the  settlement  of  the  accounts  of  ex- 
ecutors  and  administrators.  The  trustee,  or,  in  case  of  his 
death,  his  legal  representatives,  shall,  for  that  purpose,  pre- 
sent to  the  court  his  verified  petition,  setting  forth  his  ac- 
counts in  detail,  with  a  report  showing  condition  of  trust 
estate,  together  with  a  verified  statement  of  said  trustee, 
giving   the   names   and   post   office   addresses,   if  known,   of 
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the  cestui  que  trust,  and  upon  the  filing  thereof,  the  clerk 
shall  fix  a  day  for  the  hearing,  and  give  notice  thereof  of 
not  less  than  ten  days,  by  causing  notices  to  be  posted  in  at 
least  three  public  places  in  the  county,  setting  forth  the 
name  of  the  trust  estate,  the  trustee,  and  the  day  appointed 
for  the  settlement  of  the  account.  The  court,  or  a  judge 
thereof,  may  order  such  further  notice  to  be  given  as  may 
be  proper.  Such  trustee  may,  in  the  discretion  of  the  court, 
upon  application  of  any  beneficiary  of  the  trust,  or  the 
guardian  of  such  beneficiary,  be  ordered  to  appear  and  ren- 
der his  account,  after  being  cited  by  service  of  citation,  as 
provided  for  the  service  of  summons  in  civil  cases,  and  such 
application  shall  not  be  denied  where  no  account  has  been 
rendered  to  the  court  within  six  months  prior  to  such  ap- 
plication. Upon  the  filing  of  the  account  so  ordered,  the 
same  proceedings  for  the  hearing  and  settlement  thereof 
shall  be  had  as  hereinabove  provided. 

HlMtoryi  Enacted  March  19,  1889,  Stats,  and  Amdts.  1889,  p. 
337;  amended  March  1^.  1895.  Stats,  and  Amdts.  1895,  p.  64; 
March  26,  1901,  Stats,  and  Amdts.  1900-1,  p.  47;  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  232, 
act  held  unconstitutional,  see  history,  Kerr's  Cyc.  C.  C  §  4; 
amended  March  20,  1909,  Stats,  and  Amdts.  1909,  p.   607. 

§1700.  COMPENSATION  OF  TRUSTEES.  On  all 
such  accountings  the  court  shall  allow  the  trustee  or  trustees 
the  proper  expenses  and  such  compensation  for  services  as 
the  court  may  adjudge  to  be  just  and  reasonable,  and  shall 
apportion  such  compensation  among  the  trustees  according 
to  the  services  rendered  by  them  respectively,  and  may  in 
its  discretion  fix  a  yearly  compensation  for  the  trustee  or 
trustees  to  continue  as  long  as  the  court  may  judge  proper. 

Hl0tor7<  Enacted  March  19,  1889.  Stats,  and  Amdts.  1889, 
p.  338. 

§1701.  APPEAL  FROM  DECREE  SETTLING  AC- 
COUNT OF  TRUSTEE.     From  a  decree  settling  such  ac- 
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count  appeal  may  be  taken  In  the  manner  provided  for  an 
appeal  from  a  decree  settling  the  account  of  an  executor 
or  administrator.  The  decree  of  the  superior  court,  if  af- 
firmed on  appeal  or  becoming  final  without  appeal,  shall  be 
conclusive. 

HI«toiT<  Enacted  March  19,  1889,  Stats,  and  Amdts.  1889, 
p.  338. 

§1702.  TRUSTEE  UNDER  WILL  MAY  DECLINE. 
RESIGNATION  OF  EXECUTOR.  APPOINTMENT  BY 
COURT.  Any  person  named  or  designated  as  a  trustee  in 
any  will  which  has  been  or  shall  hereafter  be  admitted  to 
probate  in  this  state  may,  at  any  time  before  final  distribu- 
tion, decline  to  act  as  such  trustee,  and  an  order  of  court  shall 
thereupon  be  made  accepting  such  resignation; 

[Executor,  resignation  of  to  be  in  writing.]  But  the 
declination  of  any  such  person  who  has  qualified  as  executor 
shall  not  be  accepted  by  the  court,  unless  the  same  shall  be 
in  writing  and  filed  in  the  matter  of  the  estate  in  the  court 
in  which  the  administration  is  pending,  and  such  notice  shall 
be  given  thereof  as  is  required  upon  a  petition  praying  for 
letters  of  administration. 

[Appointment  of  trustee  or  executor  by  court.]  The  court 
in  which  the  administration  is  pending  shall  have  power  at 
any  time  before  final  distribution  to  appoint  some  fit  and 
proper  person  to  fill  any  vacancy  in  the  office  of  trustee 
under  the  will,  whether  resulting  from  such  declination,  re- 
moval, or  otherwise;  provided,  it  shall  be  required  by  law 
or  necessary  to  carry  out  the  trust  created  by  the  will,  that 
such  vacancy  shall  be  filled;  and  every  person  so  appointed 
shall,  before  acting  as  trustee,  give  a  bond  such  as  is  re- 
quired by  section  one  thousand  three  hundred  and  eighty- 
eight  of  this  code,  of  a  person  to  whom  letters  of  admin- 
istration are  directed  to  issue. 

[Same— Upon  written   application   of   person   interested] 
Such  appointment  may  be  made  by  the  probate  judge  upon 
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the  written  application  of  any  person  interested  in  the  trust 
filed  in  the  probate  proceedings,  and  shall  only  be  made  after 
notice  to  all  parties  interested  in  the  trust,  given  in  the 
same  manner  as  notice  is  required  to  be  given  of  the  hearing 
upon  the  petition  for  the  probate  of  a  will.  In  each  of  the 
preceding  cases  the  court  may  order 

Such  further  notice  as  may  seem  necessary.  In  accepting 
a  declination  under  the  provisions  of  this  section,  the  court 
may  ma^e  and  enforce  any  order  which  may  be  necessary 
for  the  preservation  of  the  estate.  This  section  shall  be  ap- 
plicable to  any  and  all  estates  now  pending  in  which  a  final 
distribution  and  discharge  has  not  been  granted. 

HIstorjri  Enacted  March  2,  1891,  Stats,  and  Amdts.  1891,  p. 
16;  amended  March  16,  1899,  Stats,  and  Amdts.  1899,  p.  104;  by 
Code  Commission,  Act  March  8.  1901r  Stats,  and  Amdts.  1900-1, 
p.   232,  act  held  unconstitutional,  see  history,   8  5  ante. 

§1703.  JURISDICTION.  The  provisions  of  the  next 
preceding  section  shall  apply  in  all  cases  where  a  final  decree 
of  distribution  has  not  been  made;  but  the  jurisdiction  given 
by  said  section  shall  not  exclude,  in  cases  to  which  it  ap- 
plies, the  jurisdiction  now  possessed  by  the  courts  of  this 
state. 

HlMtoryi  Enacted  March  2,  1891,  Stats,  and  Amdts.  1891, 
p.    16. 

§1703J4.  DISTRIBUTION  OF  ESTATE;  DEPOSIT 
WITH  COUNTY  TREASURER,  WHEN.  When  any  estate 
is  distributed  by  the  judgment  or  decree  of  the  court  or  a 
judge  thereof,  as  provided  in  this  chapter,  to  a  distributee 
who  cannot  be  found  and  his  or  her  place  of  residence  is  un- 
known, or  to  a  minor  or  incompetent  person,  who  has  no 
lawful  guardian  to  receive  the  same,  or  person  authorized  to 
receipt  therefor,  the  portion  of  said  estate  consisting  of 
money  shall  be  paid  to  and  deposited  with  the  county  treas- 
urer of  the   county  in  which   the  estate   is  being  probated, 
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who  shall  give  a  receipt  for  the  same,  and  shall  be  liable  on 
his  official  bond  therefor;  and  said  receipt  shall  be  deemed 
and  received  by  the  court  or  judge  thereof  as  a  voucher  in 
favor  of  said  executor  or  administrator,  with  the  same  force 
and  effect  as  if  executed  by  the  distributee  thereof.    And 

This  section  shall  be  applicable  to  any  and  all  estates  now 
pending  in  which  a  final  decree  of  discharge  has  not  been 
granted. 

[Payment  out  on  petition  and  order.]  Said  money  so  paid 
into  the  county  treasury,  shall  be  paid  out  upon  petition 
to,  and  the  order  of  the  superior  court  or  judge  thereof  to 
the  person  entitled  to  receive  the  same. 

Himtoryt  Enacted  February  26.  1897,  Stats,  and  Amdts.  1897, 
p.  38;  renumbered  S  1703a  by  Code  Commission,  Act  March  8. 
1901,  Stats,  and  Amdts.  1900-1,  p.  233,  act  held  unconstitutional, 
see  history,  S  5  ante;  amended  February  15,  1905,  Stats,  and 
Amdts.   190'6,  p.   6. 
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CHAPTER  XII. 

OF     ORDERS,     DECREES,     PROCESS.     MINUTES,     RECORDS, 

TRIALS,  AND  APPEALS. 


1704. 
1706. 
1706. 

1707. 
1708. 
1709. 
1710. 
1711. 
1712. 

1713. 
1714. 
1715. 
1716. 

1717. 

1718. 


1719. 
1720. 
1721. 

1722. 
1723. 


9  1724. 


Orders  and   decrees   to  be   entered   In   minutes. 

How  often  publication  to  be  made. 

Recorded  decree  or  order  to  impart  notice  from  date 
of  filing' 

Citation,  how  directed  and  what  to  contain. 

Citation,  how  issued. 

Citation,   how  served. 

Personal  notice  irlven   by   citation. 

Citation   to  be  served   flver  days   before  return. 

One  description  of  real  estate  sought  to  be  sold  being 
published,  is  sufficient  for  all  purposes. 

Rules  of  practice  generally. 

New   trials  and   appeals. 

Within  what  time  appeal   must  be   taken. 

Issues  Joined  in  probate  court,  how  tried  and  dis- 
posed of. 

Court  to  try  case  when  no  jury  is  demanded.  How  and 
what  issues  to  be  tried. 

Court  to  appoint  attorney  for  minor  or  absent  heirs, 
devisees,  legatees,  or  creditors,  when,  and  what  com- 
pensation he  is  to  receive   [repealedl. 

Decrees,  what  to  be  recorded. 

Costs,  by  whom  paid  in  certain  cases. 

Executor,  etc.,  to  be  removed  when  committed  for  con- 
tempt, and  another  appointed. 

Service  of  process  on  guardian. 

Disposition  of  life  estates  or  homesteads  or  community 
property,  on  owner's  death  in  certain  cases. 

Death  before  patent  issues.  Petition  and  proceedings 
to   determine   heirs  at   law. 


§  1704.  ORDERS  AND  DECREES  TO  BE  ENTERED 
IN  MINUTES.  Orders  and  decrees  made  by  the  court,  or 
a  Judge  thereof,  in  probate  proceedings,  need  not  recite  the 
existence  of  facts,  or  the  performance  of  acts,  upon  which 
the  jurisdiction  of  the   court  or  judge   may   depend,  but   it 
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shall  only  be  necessary  that  they  contain  the  matters  or- 
dered or  adjudged,  except  as  otherwise  provided  in  this  title. 
All  orders  and  decrees  of  the  court  or  judge  must  be  entered 
at  length  in  the  minute-book  o^  the  court. 

Hlatoryi  Enacted  March  11,  1872»  founded  on  6  287  Probate 
Act  as  amended  May  20»  1861,  Stats.  1861,  p.  652«  6  104;  amended 
March  24,  1874.  Code  AmdU.  1873-4,  p.  374;  April  16,  1880,  Code 
Amdts.  1880   (C.  C.  P.  pt.),  p.  106. 


§  1705.    HOW  OFTEN  PUBLICATION  TO  BE  MADE. 

When  any  publication  is  ordered,  such  publication  must  be 
made  daily,  or  otherwise  as  often  during  the  prescribed 
period  as  the  paper  is  regularly  issued,  unless  otherwise  pro- 
vided in  this  title.  The  court,  or  a  judge  thereof,  may,  how- 
ever, order  a  less  number  of  publications  during  the  period. 

HlatoiTi  Enacted  March  11,  1872,  founded  on  S  287  Probate 
Act  as  amended  May  20,  1861,  Stats.  1861,  p.  652,  6  104;  amended 
April  16,  1880,  Code  Amdts.  1880   (C.  C.  P.  pt.),  p.  105. 


§1706.  RECORDED  DECREE  OR  ORDER  TO  IM- 
PART NOTICE  FROM  DATE  OP  FILING.  When  it  is 
provided  in  this  title  that  any  order  or  decree  of  the  court, 
or  a  judge  thereof,  or  a  copy  thereof,  must  be  recorded  in 
the  office  of  the  county  recorder,  from  the  time  of  filing 
the  same  for  record,  notice  is  imparted  to  all  persons  of  the 
contents  thereof. 

MimtoTTi  Enacted  March  II,  1872;  amended  April  16.  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt),  p.  105. 

§1707.  CITATION,  HOW  DIRECTED  AND  WHAT 
TO  CONTAIN.  Citations  must  be  directed  to  the  person 
to  be  cited,  signed  by  the  clerk,  and  issued  under  the  seal 
of  the  court,  and  must  contain: 

1.  The  title  of  the  proceeding; 
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2.  A  brief  statement  of  the  nature  of  the  proceeding; 

3.  A  direction  that  the  person  cited  appear  at  a  time  and 
place  specified. 

Htotom     Enacted  March  11,  1872. 

§1708.  CITATION,  HOW  ISSUED.  The  citation  may 
be  issued  by  the  clerk  upon  the  application  of  any  party, 
without  an  order  of  the  judge,  except  in  cases  in  which 
such  order  is  by  the  provisions  of  this  title  expressly  re- 
quired. 

HlJitorys     Enacted  March  11,  1872. 

§  1709.  CITATION,  HOW  SERVED.  The  citation  must 
be  served  in  the  same  manner  as  a  summons  in  a  civil  action. 

Htetoryt  Enacted  March  11,  1872,  founded  on  S  289  Probate 
Act  as  amended  May  20.  1861,  Stats.  1861,  p.  653,  \  106. 

§  1710.    PERSONAL  NOTICE  GIVEN  BY  CITATION. 

When  personal  notice  is  required,  and  no  mode  of  giving  it 
is  prescribed  in  this  title,  it  must  be  given  by  citation. 

Hlatoryt     Enacted  March   11,   1872,   founded  on   fi  288   Probate 
Act  as  amended  May  20,  1861,  Stats.   1861,  p.   652;   amended  by 
Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1 
p.   233,  act  held  unconstitutional,  see  history,   fi  5   ante. 

§  1711.  CITATION  TO  BE  SERVED  FIVE  DAYS  BE- 
FORE RETURN.  When  no  other  time  is  specially  pre- 
scribed in  this  title,  citations  must  be  served  at  least  five 
days  before  the  return  day  thereof. 

Hlntoryt  Enacted  March  11,  1872,  re-enactment  of  fi  290  Pro- 
bate Act  as  amended  May  20,  1861,  Stats.  1861,  p.  653,  fi  107. 

§1712.  ONE  DESCRIPTION  OF  REAL  ESTATE 
SOUGHT  TO  BE  SOLD  BEING  PUBLISHED,  IS  SUF- 
FICIEN'f  FOR  ALL  PURPOSES.    When  a  complete  des- 
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cription  of  the  real  property  of  an  estate  sought  to  be  sold 
has  been  given  and  published  in  a  newspaper,  as  required  in 
the  order  to 'show  cause  why  the  sale  should  not  be  made, 
such  description  need  not  be  published  in  any  subsequent  no- 
tice of  sale,  or  notice  of  a  petition  for  the  confirmation 
thereof.  It  is  sufficient  to  refer  to  the  description  contained 
in  the  publication  of  the  first  notice,  as  being  proved  and 
on  file  in  the  court. 

HIatuo't     Enacted  March  11,  1S72. 

§  1713.    RULES  OF  PRACTICE  GENERALLY.    Except 

as  otherwise  provided  in  this  title,  the  provisions  of  part  two 
of  this  code  are  applicable  to  and  constitute  the  rules  of  prac- 
tice in  the  proceedings  mentioned  in  this  title. 

Hia4oryi     Enacted  March   11,  1872,   founded  on   S  293   Probate 

Act  as  amended  May  20,  1861,  Stats.  1861,  p.  fr53.  fi  109. 

§  1714.  NEW  TRIALS  AND  APPEALS.  The  provisions 
of  part  two  of  this  code,  relative  to  new  trials  and  appeals, 
except  in  so  far  as  they  are  inconsistent  with  the  provisions 
of  this  title,  apply  to  the  proceedings  mentioned  in  this  title; 
provided  that  hereafter  a  motion  for  a  new  trial  in  probate 
proceedings  can  be  made  only  in  cases  of  contests  of  wills, 
either  before  or  after  probate  and  in  proceedings  under  sec- 
tion one  thousand  six  hundred  and  sixty-four  of  this  code. 

Hlatoryi  Enacted  March  11,  1872;  amended  March  20,  1911. 
Stats,  and  Amdts.  1911,  p.  399. 

§1715.  WITHIN  WHAT  TIME  APPEAL  MUST  BE 
TAKEN.  The  appeal  may  be  taken  at  any  time  after  the 
order,  decree  or  judgment  is  made  or  rendered,  but  not  later 
than  sixty  days  after  the  same  is  entered  in  the  minute  book 
of  the  court  as  provided  in  section  one  thousand  seven  hun- 
dred and  four. 

Hlatorys  Enacted  March  11.  1872;  amended  by  Code  Com- 
mission. Act  March  8.  1901,  Stats,  and  Amdts.  1900-1,  p.  233, 
act  held  unconstitutional,  see  history,  Kerr's  Cyc^  C.  C.  |  4; 
March  20.  1911,  Stats,  and  Amdts.  1911.  p.  400. 
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§  1716.  ISSUES  JOINED  IN  PROBATE  COURT,  HOW 
TRIED  AND  DISPOSED  OF.  All  issues  of  fact  joined  in 
probate  proceedings  must  be  tried  in  conformity  with  the 
requirements  of  article  two,  chapter  two,  of  this  title,  and  in 
all  such  proceedings  the  party  affirming  is  plaintiff,  and  the 
one  denying  or  avoiding  is  defendant.  Judgments  therein,  on 
the  issue  joined,  as  well  as  for  costs,  may  be  entered  and 
enforced  by  execution  or  otherwise  by  the  court  as  in  civil 
actions. 

Hlafom  Enacted  March  11,  1872,  founded  on  S  294  Probate 
Act  as  amended  May  20,  1861,  Stats.  1861,  p.  653.  fi  110;  March  30, 
1868.  SUts.  1867-8,  p.  629,  S  2;  amended  April  16,  1880,  Code 
Amdts.  1880  (C.  C.  P.  pt.),  p.  106. 

§  1717.  COURT  TO  TRY  CASE  WHEN  NO  JURY  DE- 
MANDED.   HOW  AND  WHAT  ISSUES  TO  BE  TRIED. 

If  no  jury  is  demanded,  the  court  must  try  the  issues  joined, 
and  sign  and  file  its  decision  in  writing,  as  provided  in  sec- 
tions six  hundred  and  thirty-two  and  six  hundred  and  thirty- 
three. 

Ify  on  written  demand,  a  jury  is  called  by  either  party,  and 
the  issues  are  not  sufficiently  made  up  by  the  written  plead- 
ings on  file,  the  court,  on  due  notice  to  the  opposite  party, 
must  settle  and  frame  the  issues  to  be  tried,  and  submit 
the  same,  together  with  the  evidence  of  each  party,  to  the 
jury,  on  which  they  must  render  a  verdict. 

[New  trial.]  Either  party  may  move  for  a  new  trial,  upon 
the  same  grounds  and  errors,  and  in  like  manner,  as  pro- 
vided in  this  code  for  civil  actions. 

HIatom  Enacted  March  11,  1872.  founded  on  S  294  Probate 
Act  as  amended  May  20,  1861,  Stats.  1861,  p.  653,  fi  110;  March 
SO,  1868,  Stats.  1867-8.  p.  629,  fi  2;  amendPd  by  Code  Commis- 
sion, Act  March  8,  1901.  Stats,  and  Amdts.  1900-1,  p.  233,  act 
held  unconstitutional,  see  history,  Kerr's  Cyc.  C.  C.  6  4;  amended 
March  20.  1907.  Stats,  and  Amdts.  1907,  p.  727,  Kerr's  Stats, 
and  Amdts.   1906-7,  p.   506. 
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§1718.  COURT  TO  APPOINT  ATTORNEY  FOR 
MINOR  OR  ABSENT  HEIRS,  DEVISEES,  LEGATEES. 
OR  CREDITORS,  WHEN,  AND  WHAT  COMPENSA- 
TION  HE  IS  TO  RECEIVE  [repealed]. 

HlatoiTi  Enacted  March  11,  1872,  founded  on  fi  295  Probate 
Act;  amended  March  24*  1874,  Code  Amdts.  1873-4,  p.  S74;  April 
16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  106;  repealed  by 
Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1» 
p.  233,  act  held  unconstitutional,  see  history,  9  5  ante;  re- 
repealed  March  19,  1903,  Stats,  and  Amdts.  1908,  p.  243. 

§1719.    DECREES,     WHAT     TO     BE     RECORDED. 

When  a  judgment  or  decree  is  made,  setting  apart  a  home- 
stead, confirming  a  sale,  making  distribution  of  real  prop- 
erty, or  determining  any  other  matter  affecting  the  title  to 
real  property,  a  certified  copy  of  the  same  must  be  recorded 
in  the  office  of  the  recorder  of  the  county  in  which  the  prop- 
erty is  situated. 

HlBtorjrt  Enacted  March  11,  1872.  substantial  re-enactment 
of  S  296  Probate  Act  as  amended  May  7,  1865,  Stats..  J  855,  p. 
301;  May  20,  1861,  Stats.  1861,  p.  654,  fi  112;  amended  March  24, 
1874,  Code  Amdts.  1873-4,  p.  376. 

§1720.  COSTS,  BY  WHOM  PAID  IN  CERTAIN 
CASES.  When  it  is  not  otherwise  prescribed  in  this  title, 
the  superior  court,  or  the  supreme  court,  on  appeal,  may, 
in  its  discretion,  order  costs  to  be  paid  by  any  party  to  the 
proceedings,  or  out  of  the  assets  of  the  estate,  as  justice 
may  require.  Execution  for  the  costs  may  issue  out  of  the 
superior  court. 

Hiitoryt  Enacted  March  11,  1872,  founded  on  |  302  Probate 
Act  as  amended  May  7,  1855,  Stats.  1855,  p.  302,  fi  13;  amended 
April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  106. 

§  1721.  EXECUTOR,  ETC.,  TO  BE  REMOVED  WHEN 
COMMITTED  FOR  CONTEMPT,  AND  ANOTHER  AP- 
POINTED.   Whenever     an     executor,     administrator,     or 
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firuardian  is  committed  for  contempt  in  disobeying  any  law- 
ful order  of  the  court,  or  a  judge  thereof,  and  has  remained 
in  custody  for  thirty  days  without  Obeying  such  order,  or 
purging  himself  otherwise  of  the  contempt,  the  court  may, 
by  order  reciting  the  facts,  and  without  further  showing  or 
notice,  revoke  his  letters  and  appoint  some  other  person 
entitled  thereto  executor,  administrator,  or  guardian  in  his 
stead. 

Hlatoryt      Enacted   March    11,   1872;    amended  April    16,    1880, 
Cede  AmdtB.  1880  (C.  C.  P.  pt),  p.  106. 

§1722.    SERVICE     OP    PROCESS    ON    GUARDIAN. 

Whenever  an  infant,  insane,  or  incompetent  person  has  a 
guardian  of  his  estate  residing  in  this  state,  personal  service 
upon  the  guardian  of  any  process,  notice,  or  order  of  the 
court  concerning  the  estate  of  a  deceased  person  in  which  the 
ward  is  interested,  is  equivalent  to  service  upon  the  ward, 
and  it  is  the  duty  of  the  guardian  to  attend  to  the  interests 
of  the  ward  in  the  matter.  Such  guardian  may  also  appear 
for  his  ward  and  waive  any  process,  notice,  or  order  to  show 
cause  which  an  adult  or  a  person  of  sound  mind  might  do. 

Hlatoryt  Enacted  March  24,  1874,  Code  Amdts.  1873-4,  p.  375; 
amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt),  p.  107. 

§1723.  DISPOSITION  OF  LIFE  ESTATES  OR 
HOMESTEADS,  OR  COMMUNITY  PROPERTY,  ON 
OWNER'S  DE*ATH  IN  CERTAIN  CASES.  If  any  per- 
son has  died  or  shall  hereafter  die  who  at  the  time  of  his 
death  was  the  owner  of  a  life  estate  which  terminates  by 
reason  of  the  death  of  such  person,  or  if  such  person  at  the 
time  of  his  death  was  one  of  the  spouses  owning  lands  as  a 
homestead,  which  lands  by  reason  of  the  death  of  such  per- 
son, vest  in  the  surviving  spouse; 

[Interested  persons  may  petition  concerning.]  any  per- 
son interested  in  the  property,  or  in  the  title  thereto,  in  which 
such  estates  or  interests  were  held,  may  file  in  the  superior 
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court  of  the  county  in  which  the  property  is  situated,  his 
verified  petition  setting  forth  such  facts,  and  thereupon  and 
after  such  notice  by  publication  or  otherwise,  as  the  court 
may  order; 

[Copy  to  state  controller.]  provided,  that  a  copy  of  such 
notice  be  directed  to  be  served  upon  the  state  controller  by 
mail  at  least  five  days  before  the  time  set  for  the  hearing 
of  said  petition,  the  court  shall  hear  such  petition  and  the 
evidence  offered  in  support  thereof,  and  if  upon  such  hear- 
ing it  shall  appear  that  such  life  estate  of  such  deceased  per- 
son absolutely  terminated  by  reason  of  his  Meath,  or  such 
homestead  vested  in  the  survivor  of  such  marriage, 

The  court  shall  make  a  decree  to  that  effect,  and  there- 
upon a  certified  copy  of  such  decree  may  be  recorded  in  the 
office  of  the  county  recorder,  and  thereafter  shall  have  the 
same  effect  as  a  final  decree  of  distribution  so  recorded. 

History  I  Enacted  March  4.  1S81,  Stats,  and  Amdts.  1881,  p. 
36;  amended  March  4,  1897,  Stats,  and  Amdts.  1897,  p.  62;  by 
Code  Commission.  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1. 
p.  234,  act  held  unconstitutional,  see  history,  {5  C.  C.  P.; 
amended  March  18,  1905,  Stats,  and  Amdts.  190-5,  p.  146;  April 
15,  1913,  Stats,  and  Amdts.  1913.  p.  27;  May  10,  1915,  Stats,  and 
Amdts.  1915.  p.  434.     In  effect  August  8.  1915. 

§1724.  DEATH  BEFORE  PATENT  ISSUES.  PETI- 
TION  AND  PROCEEDINGS  TO  DETERMINE  HEIRS 
AT  LAW.  In  any  case  where  a  person  has  entered,  or  shall 
have  entered  any  lands  in  the  United  States  and  lias  died, 
or  shall  die,  before  patent  for  the  same  was  issued,  or  shall 
have  been  issued,  and  patent  thereafter  was,  or  shall  have 
been  issued  to  the  heirs  of  such  decedent,  any  person  inter- 
ested in  such  lands  as  heir  at  law,  or  the  successor  in  inter- 
est of  such  heir  at  law  or  the  administrator,  or  executor, 
or  heir  at  law  of  any  of  them  is  deceased,  may  file  a  peti- 
tion in  the  superior  court  of  the  State  of  California  in  and  for 
the  county  wherein  said  land  or  any  part  thereof  is  situate, 
setting  forth  the  date  of  the  death  of  such  deceased  entry- 
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man,  the  date  and  the  issuance  of  such  patent  and  that  the 
same  was  issued  to  the  heirs  at  law  of  such  deceased  entry- 
man,  and  the  land  described  therein  and  the  names,  ages 
and  residences,  if  known,  of  the  heirs  at  law  of  such  de- 
ceased entryman,  (or  if  any  such  heirs  are  dead,  or  their 
residence  is  unknown,  such  facts  shall  be  stated),  and  a  re- 
quest that  a  decree  be  entered  in  said  court  establishing  who 
are  or  were  the  heirs  at  law  of  such  deceased  person. 

Notice  of  the  time  and  place  for  the  hearing  of  said  peti- 
tion must  be  given  by  the  clerk  by  posting  notices  thereof 
in  three  or  more  public  places  in  said  county  at  least  ten  days 
prior  to  the  date  fixed  for  said  hearing.  At  any  time  before 
the  date  fixed  for  such  hearing  any  person  interested  in  said 
lands  may  answer  said  petition  and  deny  any  of  the  mat- 
ters contained  therein. 

At  the  time  fixed  for  such  hearing  or  at  such  time  there- 
after as  may  be  fixed  by  the  court,  the  court  must  hear  the 
proofs  offered  by  the  petitioner  and  the  person  answering 
the  same,  if  there  be  any  answer  thereto,  and  must  make  a 
decree  comformable  to  the  proofs.  Such  decree  shall  have 
the  same  force  and  effect  as  decrees  entered  in  accordance 
with  the  provisions  of  part  three,  title  eleven  of  this  code. 

Htotorys  Enacted  February  11,  1909,  Stats,  and  Amdts.  1909, 
p.  18,  amended  February  25,  1911,  Stats,  and  Amdts.  1911,  p.  lH. 
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CHAPTER  XIII. 

OF   PUBLIC  ADMINISTRATOR. 

S  1726.  What  estates  to  be  administered  by  public  adminis- 
trator. 

S  1726a.  Burial  expenses  of  deceased  persons. 

9  1727.  Public  administrator  to  obtain  letters,  when  and  how. 
His  bond  and  oath. 

9  1728.     Duty  of  persons  in  whose  house  any  stranger  dies. 

fi  1729.  Must  return  Inventory  and  administer  estates  according^ 
to  this  title. 

fi  1730.  When  another  person  is  appointed  administrator  or 
executor,  public  administrator  to  deliver  up  the  es- 
tate. 

9  1731.  Civil  officers  to  £:lve  notice  of  waste  to  public  adminis- 
trator. 

9  1732.     Suits  for  property  of  decedents. 

9  1783.  Order  to  examine  party  charged  with  embeszllng  es- 
tate [repealed]. 

9  1734.     Punishment  for  refusing  to  attend  [repealed]. 

9  1735.     Order  on  public  administrator  to  account. 

9  1736.  Every  six  months  to  make  and  publish  return  of  con- 
dition of  estate. 

9  1737.  Estate  moneys,  escheats,  etc.  [To  be  deposited  with 
county   treasurer.]  ^ 

9  1738.  Not  to  be  interested  in  the  payments  for  or  on  account 
of  estates  in  his  hands. 

fi  1789.  When  to  settle  with  county  clerk,  and  how  unclaimed 
estate  disposed  of. 

^  1740.  Proceedings  against  public  administrator  for  failure 
to  pay  over  money  as  ordered. 

fi  1741.     Fees  of  officers,  when  and  by  whom  paid. 

fi  1742.     Public  administrator  to  administer  oaths. 

9  1743.     Preceding  chapters  applicable  to  public  administrator. 

9  1744.  To  flie  reports.  Penalty  for  failure.  Duty  of  district 
attorney. 


§1726.  WHAT  ESTATES  TO  BE  ADMINISTERED 
BY  PUBLIC  ADMINISTRATOR  Every  public  adminis- 
trator, duly  elected,  commissioned,  and  qualified,  must  take 
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charge  of  the  estates  of  persons  dying  within  his  county,  as 
follows: 

1.  Of  the  estate  of  decedents  for  which  no  administrators 
are  appointed,  and  which,  in  consequence  thereof,  are  being 
wasted,  uncared  for,  or  lost; 

2.  Of  the  estate  of  decedents  who  have  no  known  heirs; 

3.  Of  the  estates  ordered  into  his  hands  by  the  court;  and 

4.  Of  the  estates  upon  which  letters  of  administration  have 
been  issued  to  him  by  the  court. 

HiitoiTi  Enacted  March  11,  1872;  amended  April  16,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  107. 

§  1726a.  BURIAL  EXPENSES  OF  DECEASED  PER. 
SONS.  Whenever  a  public  administrator  takes  possession 
of  the  estate  of  a  deceased  person,  as  provided  in  section 
seventeen  hundred  and  twenty-gix  of  this  code,  and  the 
method  of  the  defrayal  of  the  expense  of  the  burial  of  said 
deceased  is  not  otherwise  provided  for  by  law,  or  by  the 
rules,  agreement  or  death  benefits  of  any  order  or  lodge  to 
which  the  deceased  may  at  the  time  of  his  death  belong,  or 
with  which  he  may  have  been  affiliated,  the  public  admin- 
istrator may,  in  order  to  defray  the  proper  expenses  of  the 
burial  of  the  body  of  the  ^deceased,  apply  to  a  judge  of  the 
superior  court  of  the  county  in  which  said  public  admin- 
istrator is  acting,  for  an  order  permitting  the  public  admin- 
istrator to  summarily  sell  any  personal  property  belonging 
to  the  deceased,  and  to  withdraw  any  money  that  the  de- 
ceased may  have  on  deposit  with  any  bank,  and  to  collect 
any  indebtedness  or  claim  that  may  be  owing  to  or  due  the 
deceased.  If  upon  such  application  it  appears  to  the  court 
by  competent  evidence  that  the  total  value  of  the  estate  of 
the  deceased  is  less  than  seventy-five  dollars,  the  judge 
shall  make  an  order  granting  the  application  and  there  shall 
be  no  administration,  upon  the  estate  of  the  deceased  un- 
less additional  estate  be  found  or  discovered.  No  notice  of 
the  application  need  be  given  and  no  fee  shall  be  charged 
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by  the  clerk  of  the  court  or  the  public  administrator  or  his 
attorney  for  the  filing  of  said  application,  or  for  any  duty 
or  service  of  the  clerk  or  public  administrator  or  his  attor- 
ney connected  therewith.  Upon  the  sale  of  the  personal 
property  of  the  deceased,  or  the  collection  of  any  money, 
claim  or  indebtedness  by  the  public  administrator  under  said 
order  the  public  administrator  shall  use  the  same  for  the  ex- 
penses of  the  burial  of  the  deceased. 

The  public  administrator  shall  file  with  the  clerk  of  the 
court  a  statement  showing  the  property  of  the  deceased  that 
came  into  his  hands,  the  amount  received  from  the  sale  of  any 
personal  property,  and  the  disposition  of  the  property  of  the 
deceased,  and  shall  file  with  the  clerk  vouchers  showing  what 
disposition  was  made  of  the  said  property  or  the  proceeds 
thereof. 

HlntoiTs  Enacted  April  12,  1911.  Stats,  and  Amdts.  1911. 
p.  898. 

§1727.  PUBLIC  ADMINISTRATOR  TO  OBTAIN 
LETTERS,  WHEN  AND  HOW.  HIS  BOND  AND 
OATH.  Whenever  a  public  administrator  takes  charge  of 
an  estate,  which  he  is  entitled  to  administer  without  letters 
of  administration  being  issued,  or  under  order  of  the  court, 
he  must,  with  all  convenient  dispatch,  procure  letters  of  ad- 
ministration thereon,  in  like  manner  and  on  like  proceedings 
as  letters  of  administration  are  issued  to  other  persons.  His 
official  bond  and  oath  are  in  lieu  of  the  administrator's  bond 
and  oath;  but  when  real  estate  is  ordered  to  be  sold,  another 
bond  may  be  required  by  the  court. 

HlatoiTt     Enacted  March  11,  1872. 

§1728.  DUTY  OP  PERSONS  IN  WHOSE  HOUSE 
ANY  STRANGER  DIES.  Whenever  a  stranger,  or  person 
without  known  heirs,  dies  intestate  in  the  house  or  premises 
of  another,  the  possessor  of  such  premises,  or  any  one  know- 
ing the  facts,  must  give  immediate  notice  thereof  to  the  pub- 
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lie  administrator  of  the  county;  and  in  default  of  so  doing, 
he  19  liable  for  any  damage  that  ma]^  be  sustained  thereby, 
to  be  recovered  by  the  public  administrator,  or  any  party 
interested. 

HiMtoryt     Enacted  March   11,  1872,  fi  304  Probate  Act. 

§  1729.  MUST  RETURN  INVENTORY  AND  ADMIN- 
ISTER   ESTATES    ACCORDING    TO     THIS     TITLE. 

The  public  administrator  must  make  and  return  a  perfect 
inventory  of  all  estates  taken  into  his  possession,  admin- 
ister and  account  for  the  same  according  to  the  provisions 
of  this  title,  subject  to  the  control  and  directions  of  the 
court 

HUtoryi  Enacted  March  11,  1872,  founded  on  6  305  Probate 
Act;  amended  April  16,^1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  107. 

§  1730.  WHEN  ANOTHER  PERSON  IS  APPOINTED 
ADMINISTRATOR  OR  EXECUTOR,  PUBLIC  ADMIN- 
ISTRATOR TO  DELIVER  UP  THE  ESTATE.    If,  at  any 

time,  letters  testamentary  or  of  administration  are  regularly 
granted  to  any  other  person  on  an  estate  of  which  the  pub- 
lic administrator  has  charge,  he  must,  under  the  order  of  the 
court,  account  for,  pay,  and  deliver  to  the  executor  or  admin- 
istrator thus  appointed,  all  the  money,  property,  papers,  and 
estate  of  every  kind  in  his  possession  or  under  his  control. 

Hlatoryi  Enacted  March  11,  1872,  founded  on  §306  Probate 
Act;  amended  April  16,  1880.  Code  Amdts.  1880  (C.  C.  P.  pt.>, 
p.  107. 

§1731.  CIVIL  OFFICERS  TO  GIVE  NOTICE  OF 
WASTE  TO  PUBLIC  ADMINISTRATOR.  All  civil  of- 
ficers must  inform  the  public  administrator  of  all  property 
known  to  them,  belonging  to  a  decedent,  which  is  liable  to 
loss,  injury,  or  waste,  and  which,  by  reason  thereof,  ought  to 
be  in  the  possession  of  the  public  administrator. 

HLitorys  Enacted  March  11,  1872,  substantial  re-enactment 
of  §  307  Probate  Act. 
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§1732.    SUITS    FOR    PROPERTY    OF    DECEDENTS. 

The  public  administratbr  must  institute  all  suits  and  prcTsecu- 
tions  necessary  to  recover  the  property,  debts,  papers,  or 
other  estate  of  the  decedent. 

Hlatonri  Enacted  March  11,  1872,  re-enactment  of  fi  308  Pro- 
bate Act 

§1733.  ORDER  TO  EXAMINE  PARTY  CHARGED 
WITH  EMBEZZLING  ESTATE  [repealed]. 

HI«toi7i  Enacted  March  11,  1872,  substantial  re-enactment 
of  S  309  Probate  Act;  amended  April  16,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.)»  P'  107;  repealed  by  Code  Commission,  Act  March 
8,  1901,  Stats,  and  Amdts.  1900-1,  p.  234,  act  held  unconstitu- 
tional, see  history,  Kerr's  Cyc.  C.  C.  9  4;  repealed  March  20, 
1907.  Stats,  and  Amdts.  1907,  p.  728,  Kerr's  Stats,  and  Amdts. 
1906-7,  p.  506. 

§  1734.  PUNISHMENT  FOR  REFUSING  TO  ATTEND 
[repealed]. 

Hlstoryt  Enacted  March  11,  1872,  itounded  on  S  310  Probate 
Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt), 
p.  107;  repealed  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  284,  act  held  unconstitutional,  see  history, 
Kerr's  Cyc.  C.  C.  9  4;  repealed  March  20,  1907,  Stats,  and  Amdts. 
1907,  p.   728,  Kerr's  Stats,  and  Amdts.  1906-7,  p.   506. 

§1735.  ORDER  ON  PUBLIC  ADMINISTRATOR  TO 
ACCOUNT.  The  court  may,  at  any  time,  order  the  public 
administrator  to  account  for  and  deliver  all  the  money  and 
property  of  an  estate  in  his  hands  to  the  heirs,  or  to  the 
executors  or  administrators  regularly  appointed. 

HUitoryt  Enacted  March  11,  1872,  re-enactment  of  9  311  Pro- 
bate Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt).  p.  108. 

§  1736.  EVERY  SIX  MONTHS  TO  MAKE  AND  PUB- 
LISH  RETURN   OF  CONDITION    OF    ESTATE.    The 

public  administrator,  or  any  person  who  received  letters  of 
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administration  while  acting  as  public  administrator,  must, 
once  in  every  six  months,  make  to  the  superior  court,  under 
cath,  a  return  of  all  the  estates  of  decedents  which  have 
come  into  his  hands,  the  value  of  each  estate,  the  money 
which  has  come  into  his  hands  from  every  such  estate,  and 
what  he  has  done  with  it,  and  the  amount  of  his  fees,  and 
expenses  incurred  in  each  estate,  and  the  balance,  if  any, 
in  each  such  case  remaining  in  his  hands;  publish  the  same  six 
times  in  some  newspaper  published  in  the  county,  or  if  there 
is  none,  then  post  the  same,  legibly  written  or  printed,  in 
the  office  of  the  county  clerk  of  the  county.  One  copy  of 
the  return  must  be  filed  with  papers  in  each  estate  so  re- 
ported. 

Hlstoryi  Enacted  March  11,  1872,  substantial  re-enactment 
of  S  312  Probate  Act;  amended  April  16,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt),  p.  108;  March  26,  1895,  Stats,  and  Amdts.  1896, 
p.  157. 

§1737.  ESTATE  MONEYS,  ESCHEATS,  ETC.  [TO 
BE  DEPOSITED  WITH  COUNTY  TREASURER.]  It  is 
the  duty  of  every  public  administrator,  as  soon  as  he  receives 
the  same,  to  deposit  with  the  county  treasurer  of  the  county 
in  which  the  probate  proceedings  are  pending,  all  moneys 
of  the  estate;  and  such  moneys  may  be  drawn  upon  the 
order  of  the  public  administrator,  countersigned  by  a  superior 
judge,  when  required  for  the  purposes  of  administration. 

It  is  the  duty  of  the  county  treasurer  to  receive  and  safely 
keep  all  such  moneys,  and  pay  them  out  upon  the  order  of 
the  public  administrator,  when  countersigned  by  a  superior 
judge,  and  not  otherwise,  and  to  keep  an  account  with  such 
estate  of  all  moneys  received  and  paid  to  him;  and  the 
county  treasurer  must  be  allowed  one  per  cent  upon  all 
moneys  received  and  kept  by  him,  and  no  greater  fees  for 
any  services  herein  provided;  and  for  the  safe-keeping  and 
payment  of  all  such  moneys,  as  herein  provided,  the  said 
treasurer  and  his  sureties  are  responsible  upon  his  official 
bond. 
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[Investment  pending  proceedings.]  The  moneys  thus  de- 
posited may,  upon  order  of  the  court,  be  invested,  pending 
the  proceedings,  in  securities  of  the-  United  States,  or  of 
this  state,  when  such  investment  is  deemed  by  the  court  to 
be  for  the  best  interests  of  the  estate.  After  a  final  settle- 
ment of  the  affairs  of  any  estate,  if  there  arc  no  heirs,  or 
other  claimants  thereof,  the  county  treasurer  must  pay  into 
the  state  treasury  all  moneys  and  effects  in  his  hands  be- 
longing to  the  estate,  upon  order  of  the  court;  and  if  any 
such  moneys  and  effects  escheat  to  the  state,  they  must  be 
disposed  of  as  other  escheated  estates. 

Hlntoryt  Enacted  March  11.  1872,  founded  on  §312  Probate 
Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  376;  AprI! 
16,  1880,  Code  Amdts.  J880  (C.  C.  P.  pt.),  p.  10^;  by  Code  Com- 
mission, Act  March  8,  1901«  Stats,  and  Amdts.  1900-1,  p.  234, 
act  held  unconstitutional,  see  history,  Kerr's  Cyc.  C.  C.  S  4l 
amended  March  20.  1907,  Stats,  and  Amdts.  1907,  p.  728,  Kerr's 
Stats,  and  Amdts.   1906-7,  p.   506. 

§  1738.  NOT  TO  BE  INTERESTED  IN  THE  PAY- 
MENTS FOR  OR  ON  ACCOUNT  OF  ESTATES  IN  HIS 
HANDS.  The  public  admmistrator  must  not  be  interested 
in  the  expenditures  of  any  kind  made  on  account  of  any 
estate  he  administers;  nor  must  he  be  associated,  in  busi- 
ness or  otherwise,  with  any  one  who  is  so  interested,  and 
he  must  attach  to  his  report  and  publication,  made  in  accord- 
ance with  the  preceding  section,  his  affidavit  to  that  effect. 

Hlstoryt  Knacted  March  11,  1872,  founded  on  9  302  Probate 
Act. 

§  1739.  WHEN  TO  SETTLE  WITH  COUNTY  CLERK, 
AND    HOW    UNCLAIMED    ESTATE    DISPOSED    OF. 

Public  administrators  are  required  to  account,  under  oath, 
and  to  settle  and  adjust  their  accounts  relating  to  the  care 
and  disbursement  of  money  or  property  belonging  to  estates 
in  their  hands,  with  the  county  clerks  of  their  respective 
counties,  on  the  first  Monday  in  January  and  July  in  each 
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year;  one  copy  of  said  account  to  be  filed  with  the  papers 
in  each  of  such  estates;  and  they  must  pay  to  the  county 
treasurer  any  money  remaining  in  their  hands  of  an  estate 
unclaimed,  as  provided  in  sections  sixteen  hundred  and 
ninety-three  to  sixteen  hundred  and  ninety-six,  both  in- 
clusive. 

HIatorys     Enacted  March   11.   1872,  founded   on    5  302  Probate 
Act;  amended  April  26,  1895,  Stats,  and  Amdts.  1896,  p.  124. 


§1740.  PROCEEDINGS  AGAINST  PUBLIC  ADMIN- 
ISTRATOR FOR  FAILURE  TO  PAY  OVER  MONEY 
AS  ORDERED.  When  it  appears,  from  the  returns  made 
in  pursuance  of  the  foregoing  sections,  that  any  money  re- 
mains in  the  hands  of  the  public  administrator  (after  a 
final  settlement  of  the  estate)  unclaimed,  which  should  be 
paid  over  to  the  county  treasurer,  the  superior  court,  or  a 
judge  thereof,  must  order  the  same  to  be  paid  over  to  the 
county  treasurer;  and  on  failure  of  the  public  administra- 
tor to  comply  with  the  order  within  ten  days  after  the  same 
is  made,  the  district  attorney  for  the  county  must  immediate- 
ly institute  the  requisite  legal  proceedings  against  the  public 
administrator  for  a  judgment  against  him  and  the  sureties 
on  his  official  bond,  in  the  amount  of  money  so  withheld, 
and  costs. 

Hlntoryi  Enacted  March  11,  1872,  founded  on  Stats.  1859,  p. 
213,  S  1;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  109. 


§  1741.  FEES  OF  OFFICERS,  WHEN  AND  BY  WHOM 
PAID.  The  fees  of  all  officers  chargeable  to  estates  in  the 
hands  of  public  administrstors  must  be  paid  out  of  the  assets 
thereof,  so  soon  as  the  same  come  into  his  hands. 

Hlstoryt  Enacted  March  11,  1872,  substantial  re-enactment 
of  9  2  Act  April  30,  1860.  Stats.  1860,  p.  357. 
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§1742.  PUBLIC  ADMINISTRATOR  TO  ADMINIS- 
TER OATHS.  Public  administrators  may  administer  oaths 
in  regard  to  all  matters  touching  the  discharge  of  their 
duties,  or  the  administration  of  estates  in  their  hands. 

Historys  Enacted  March  11,  1872,  substantial  re-enactment 
of  §  3  Act  April  30,  1860,  Stats.  1860.  p.  357. 

§1743.  PRECEDING  CHAPTERS  APPLICABLE  TO 
PUBLIC  ADMINISTRATOR.  When  no  direction  is  given 
in  this  chapter  for  the  government  or  guidance  of  a  public 
administrator  in  the  discharge  of  his  duties,  or  for  the  ad- 
ministration of  an  estate  m  his  hands,  the  provisions  of  the 
preceding  chapters  of  this  title  must  govern. 

HUtoryt     Enacted  March  11,  1872. 

§  1744.  TO  FILE  REPORTS.  PENALTY  FOR  FAIL- 
URE.  DUTY  OF  DISTRICT  ATTORNEY.  Every  public 
administrator,  or  person  who  holds  letters  of  administration, 
who  was  appointed  while  acting  as  public  administrator, 
who  fails  to  comply  with  the  provisions  of  sections  seven- 
teen hundred  and  thirty-five,  seventeen  hundred  and  thirty- 
six,  and  section  seventeen  hundred  and  thirty-nine  of  this 
code,  is  guilty  of  a  misdemeanor;  and  upon  conviction 
thereof,  shall  be  punished  by  a  fine  not  less  than  one  hun- 
dred dollars  for  each  offense;  and  it  shall  be  the  duty  of  the 
district  attorney  of  the  county  to  see  that  the  provisions  of 
this  chapter  are  fully  complied  with. 

HiMtoryi    Enacted  March  9,  1895,  Stats,  and  Amdts.  1895.  p.  3S. 
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CHAPTER  XIV. 

OF  GUARDIAN  AND  WARD. 

Article  I.     Guardians  of  Minors,  §§  1747-1761. 

II.    Guardians   of   Insane  and   Incompetent   Persons, 
§§  1763-1767. 

III.  The   Powers   and   Duties   of   Guardians,   §§  1768- 

1776. 

IV.  The   Sale  of   Property  and   Disposition   of   Pro- 

ceeds, §§1777-1792. 
V.     Non-Resident  Guardians  and  Wards,  §§  1793-1799. 
VI.     General  and   Miscellaneous    Provisions,    §§  1800- 
1810b. 


ARTICLE  I. 
GUARDIANS  OF  mInORS. 

S  1747.     Superior  court  to  appoint  g^uardians;  on  what  petition. 

9  1748.     When  minor  may  nominate  guardian;   when   not. 

§  1749.  When  appointment  may  be  made  by  court,  when  minor 
is  over  fourteen. 

S  1750.     Nomination  by  minors  after  arriving  at  fourteen. 

I  1761.  Who  may  be  guardian.  Marriage  does  not  affect  guard- 
ianship. 

§  1752.     Minor  having  no  father  or  mother   [repealed]. 

i  1753.     Powers  and  duties  of  guardian. 

i  1764.     Bond  of  guardian,  conditions  of. 

§  1765.  Court  may  insert  conditions  in  order  appointing  guard- 
ian. 

§  1756.  Lfetters  of  guardianship  and  bond  of  guardian  to  be 
recorded. 

9  1767.  Maintenance  of  minor  out  of  income  of  his  own  prop- 
erty. 

9  1768.     Guardian  to  give  bond.     Powers  limited, 

9  1759.  Power  of  courts  to  appoint  guardians  and  next  friend 
not  impaired. 
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9  1760.     Transfer   of  proceeding's   from  one   county   to   another. 

Petition '  for   removal. 
§  1760[a].When  power  of  guardian  is  suspended. 
S  1761.     Guardian  of  estate  of  minor,  etc.     Notice  to  re1ative:s, 

of  what. 

§1747.  SUPERIOR  COURT  TO  APPOINT  GUARD- 
IANS; ON  WHAT  PETITION.  The  superior  court  of 
each  county,  when  it  appears  necessary  or  convenient,  may 
appoint  guardians  for  the  persons  and  estates,  or  either  of 
them,  cf  minors  who  have  no  guardian  legally  appointed 
by  will  or  deed*  and  who  are  inhabitants  or  residents  of  the 
county,  or  who  reside  without  the  state  and  have  estate 
within  the  county.  Such  appointment  may  be  made  on  the 
petition  of  a  relative  or  other  person  on  behalf  of  the  minor, 
or  on  the  petition  of  the  minor,  if  fourteen  years  of  age. 
Before  making  such  appointment,  the  court  must  cause  such 
notice  as  such  court  deems  reasonable  to  be  given  to  any 
person  having  the  care  of  such  minor,  and  to  such  relatives 
of  the  minor  residing  in  the  county  as  the  court  may  deem 
proper.  In  all  such  proceedings,  when  it  appears  to  the 
satisfaction  of  the  court,  either  from  a  verified  petition, 
or  from  affidavits,  that  the  welfare  of  the  minor  will  be 
imperiled  if  such  minor  is  allowed  to  remain  in  the  custody 
of  the  person  then  having  the  care  of  such  minor,  the  court 
may  make  an  order  providing  for  the 

Temporary  custody  of  such  minor  until  a  hearing  can  be 
had  on  such  petition;  and  when  it  appears  to  the  court  that 
there  is  reason  to  believe  that  such  minor  will  be  carried 
out  of  the  jurisdiction  of  the  court  before  which  the  ap- 
plication is  made,  or  will  suffer  some  irreparable  injury  be- 
fore compliance  with  such  order  providing  for  the  temporary 
custody  of  such  minor  can  be  enforced,  such  court  may  at 
the  time  of  making  such  order  providing  for  the  temporary 
custody  of  such  minor  cause  a 

Warrant  to  be  issued,  reciting  the  facts,  and  directed  to 
the  sheriff,  coroner,  or  constable  of  the  county,  coramand- 
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ing  such  officer  to  take  such  minor  from  the  custody  of  the 
person  in  whose  care  such  minor  then  is  and  place  such 
minor  in  custody  in  accordance  with  the  order  of  the  court. 

Hlatoryi  Enacted  March  11,  1872,  founded  on  5S  1,  3S6  Pro- 
bate Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  377; 
April  15,  18S0,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  «5;  by  Code 
Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1.  p.  235, 
act  held  unconstitutional,  see  history,  f  5  ante;  March  18,  1903, 
Stats,  and  Amdts.  1903,'  p.  204. 


§1748.  WHEN  MINOR  MAY  NOMINATE  GUARD- 
IAN; WHEN  NOT.  If  the  minor  is  under  the  age  of 
fourteen  years,  the  court  may  nominate  and  appoint  hi& 
guardian.  If  he  is  fourteen  years  of  age,  he  may  nominate 
his  own  guardian,  who,  if  approved  by  the  court,  must  be 
appointed  accordingly. 

Hlstorjri  Enacted  March  11,  1872,  founded  on  §9  2,  337  Pro- 
bate Act;  amended  April  15,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  65. 

§  1749.  WHEN  APPOINTMENT  MAY  BE  MADE  BY 
COURT,  WHEN  MINOR  IS  OVER  FOURTEEN.  If  the 
guardian  nominated  by  the  minor  is  not  approved  by  the 
court,  or  if  the  minor  resides  out  of  the  state,  or  if,  after 
being  duly  cited  by  the  court,  he  neglects  for  ten  days  to 
nominate  a  suitable  person,  the  court  or  judge  may  nominate 
and  appoint  the  guardian  in  the  same  manner  as  if  the 
minor  were  under  the  age  of  fourteen  years. 

HIstoiTi  Enacted  March  11,  1872,  founded  on  99  3,  338  Pro> 
bate  Act;  amended  April  15,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  66. 

§  1750.  NOMINATION  OF  MINORS  AFTER  ARRIV- 
ING AT  FOURTEEN.  When  a  guardian  has  been  ap- 
pointed by  the  court  for  a  minor  under  the  age  of  fourteen 
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years,  the  minor,  at  any  time  after  he  attains  that  age,  may 
nominate  his  own  guardian,  subject  to  the  approval  of  the 
court 

Histaryt  Enacted  March  11,  1872,  founded  on  91  4.  339  Pro- 
bate Act;  amended  April  15,  1880.  Code  Amdts.  1880  (C  C.  P. 
pt.)»  p.  65;  by  Code  Commission,  Act  March  8«  1901,  Stata.  and 
Amdts.  1900-1,  p.  235,  act  held  unconstitutional,  see  history, 
Kerr's  Cyc.  C.  C.  §  4;  amended  March  23,  1907,  Stats,  and  Amdts. 
1907,  p.   943,  Kerr's  Stats,  and  Amdts.  1906-7,  p.   506. 

§1751.  WHO  MAY  BE  GUARDIAN.  MARRIAGE 
DOES  NOT  AFFECT  GUARDIANSHIP.  The  father  or 
the  mother  of  a  minor  child  under  the  age  of  fourteen  years, 
if  found  by  the  court  competent  to  discharge  the  duties 
of  guardianship,  is  entitled  to  be  appointed  a  guardian  of 
such  minor  child,  in  preference  to  any  other  person.  The 
person  nominated  by  a  minor  of  the  age  of  fourteen  years 
as  his  g^uardian,  whether  married  or  unmarried,  may,  if 
found  by  the  court  competent  to  discharge  the  duties  of 
guardianship,  be  appointed  as  such  guardian.  The  authority 
of  a  guardian  is  not  extinguished  nor  affected  by  the  mar- 
riage of  the  guardian. 

HIatoryt  Enacted  March  11,  1872,  founded  on  IS  6,  840  Pro- 
bate Act:  amended  March  19,  1991,  Stata.  and  Amdts.  1891,  p. 
136. 

§  1752.  MINOR  HAVING  NO  FATHER  OR  MOTHER 
[repealed]. 

History t     Enacted  March  11,  1872,  founded  on   S§  6,  341  Pro- 
bate  Act;    repealed   by   Code   Commission,   Act   March    8,    1901,- 
Stats,  and  Amdts.  1900-1,  p.  235,  act  held  unconstitutional,  see 
history,   Kerr's  Cyc.   C.   C.    S  4;   repealed  March   23,   1907,  Stats, 
and  Amdts.  1907,  p.  943,  Kerr's  Stats,  and  Amdts.  ia06-7,  p.  507. 

§1753.    POWERS     AND     DUTIES     OF    GUARDIAN. 

Every  guardian  appointed  has  the  custody  and  care  of  the 
education  of  the  minor  and  the  care  and  management  of  his 
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estate,  until  such  minor  arrives  at  the  age  of  majority  or 
marries,  or  until  the  guardian  is  legally  discharged,  unless 
he  is  appointed  guardian  only  of  the  person  of  the  ward. 
In  that  event,  the  guardian  is  charged  with  the  custody  of 
the  ward,  and  must  look  to  his  support,  health,  and  educa- 
tion. He  may  fix  the  residence  of  the  ward  at  any  place  in 
the  state,  but  not  elsewhere  without  the  permission  of  the 
court. 

Hlstofyi  Enacted  March  11,  1872»  founded  on  S8  7,  842  Pro- 
bate Act;  amended  by  Code  Commission,  Act  March  8,  IdOl, 
Stats,  and  Amdts.  1900-1,  p.  235,  act  held  unconstitutional,  see 
history,  Kerr's  Cyc.  C.  C.  %A;  amended  March  23,  1907,  Stats, 
and  Amdts.  1907,  p.  943,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  607. 

§1754.    BOND    OP    GUARDIAN,    CONDITIONS    OF. 

Before  the  order  appointing  any  person  guardian  under  this 
chapter  takes  effect,  and  before  letters  issue,  the  court  must 
require  of  such  person  a  bond  to  the  minor  with  sufficient 
sureties,  to  be  approved  by  the  judge,  and  in  such  sum  as 
he  shall  order,  conditioned  that  the  guardian  will  faithfully 
execute  the  duties  of  his  trust  according  to  law,  and  the 
following  conditions  shall  form  a  part  of  such  bond  without 
being  expressed  therein: 

1.  To  make  an  inventory  of  all  the  estate,  real  and  per- 
sonal, of  his  ward,  that  comes  to  his  possession  or  knowl- 
edge, and  to  return  the  same  within  such  time  as  the  court 
may  order. 

2.  To  dispose  of  and  manage  the  estate  according  to  law 
and  for  the  best  interest  of  the  ward,  and  faithfully  to  dis- 
charge his  trust  in  relation  thereto,  and  also  in  relation  to 
the  care,  custody,  and  education  of  the  ward. 

3.  To  render  an  account  on  oath  of  the  property,  estate, 
and  moneys  of  the  ward  in  his  hands,  and  all  proceeds  or 
interests  derived  therefrom,  and  of  the  management  and  dis- 
position of  the  same,  within  three  months  after  his  appoint- 
ment, and  at  such  other  times  as  the  court  directs,  and  at 
the  expiration  of  his  trust  to  settle  his  accounts  with  the 
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§  1759.  POWER  OF  COURTS  TO  APPOINT  GUARD- 
lANS  AND  NEXT  FRIEND  NOT  IMPAIRED.  Nothing 
contained  in  this  chapter  affects  or  impairs  the  power  of 
any  court  to  appoint  a  guardian  to  defend  the  interests  of 
any  minor  interested  in  any  suit  or  matter  pending  therein. 

Ulmtoryt  Enacted  March  11,  1872,  founded  on  S§  11,  346  Pro- 
bate Act. 


§  1760.  TRANSFER  OF  PROCEEDINGS  FROM  ONE 
COUNTY  TO  ANOTHER  COUNTY.  PETITION  FOR 
REMOVAL.  The  superior  court  of  any  county  in  this 
state  in  which  is  now  pending,  or  in  which  there  may  be 
hereafter  commenced,  any  proceeding  which  has  for  its  ob- 
iect  the  guardianship  of  the  estate  of  any  minor  or  insane 
or  incompetent  person,  or  the  guardianship  of  the  person 
of  any  minor  or  insane  or  incompetent  person,  or  both  the 
guardianship  of  the  estate  and  the  guardianship  of  the  per- 
son of  a  minor  or  insane  or  incompetent  person,  may  make 
an  order  transferring  such  proceeding  to  the  superior  court 
of  any  other  county  in  this  state,  in  the  manner  herein  pro- 
vided; except  that  no  such  proceeding  shall  be  transferred 
lo  the  court  of  any  county  which  at  the  time  of  such  pro- 
ceeding would  not  have  jurisdiction  to  issue  original  letters 
in  such   matter  or  proceeding. 

To  obtain  an  order  for  such  removal,  the  guardian  of  the 
person  or  estate,  or  both,  of  such  minor  or  insane  or  in- 
competent person,  shall  file  in  the  superior  court  of  the 
county  where  such  proceeding  is  pending,  a  verified  petition 
setting  forth  the  following  matters: 

« 

[Petition  must  set  forth,  what.]  1.  The  name  of  the  county 
to  the  superior  court  of  which  it  is  sought  to  remove  such 
proceedings; 

2.  The  name  of  the  county  or  counties  in  which  the  ward 
resides  and  that  in  which  the  guardian  resides; 
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3.  The  name  of  the  county  or  counties  in  which  the  prop- 
erty of  such  ward  is  situated,  and  a  designation  of  the  char- 
acter and  condition  thereof; 

4.  The  reasons  for  such  removal; 

5.  The  names  and  residences,  so  far  as  they  are  known  to 
said  guardian,  of  any  relatives  of  such  minor  ward  residing 
in  said  county  in  which  said  proceeding  is  pending; 

6.  The  names  and  residences,  so  far  as  the  same  are  known 
to  said  guardian,  of  the  relatives  within  the  third  degree 
of  such  insane  or  incompetent  ward  residing  in  said  county. 

[Order  of  court  fixing  time  for  hearing  petition.]  Upon 
filing  such  petition  an  order  shall  be  made  by  the  court  or 
judge  fixing  a  tinle  for  hearing  said  petition,  which  shall 
be  not  less  than  five  days  thereafter,  and  directing  that  a 
copy  of  such  order  be  sent  through  the  United  States  mail 
to  each  of  the  said  relatives  of  such  minor  or  insane  or  in- 
competent ward,  named  in  said  petition  as  resident  in  the 
county  in  which  said  proceeding  is  pending. 

[Further  notice.]  The  court  may  require  such  other  or 
further  notice  of  said  hearing  as  it  may  deem  proper. 

[Hearing  of — Order  of  removal.]  At  the  time  fixed  for 
the  hearing  of  said  petition  any  relatives  of  such  ward,  or 
any  person  interested  in  the  estate  of  such  ward,  may  ap- 
pear and  file  written  grounds  of  opposition  to  said  petition. 
If  after  hearing  the  evidence  of  the  petitioner,  and  contestant 
if  any,  it  shall  appear  to  the  court  that  it  is  for  the  best 
interest  and  advantage  of  said  ward,  or  of  the  estate  of 
said  ward  that  the  removal  of  sai4  proceeding  be  had  to 
the  court  designated  in  said  petition,  or  to  the  superior  court 
of  any  other  county,  it  shall  enter  an  order  directing  the  re- 
moval thereof  to  said  court  and  directing  the  clerk  to  for- 
ward all  papers  on  file  therein  to  the  clerk  of  the  court  to 
which  said  proceeding  has  been  ordered  removed,  and  there- 
after the  court  to  which  said  proceeding  has  been  removed 
shall  have  jurisdiction  of  all  proceedings  therein  as  fully 
as  if  said  proceeding  had  been  originally  begun  in  said 
court. 
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[Fee  of  clerk.]  '  The  clerk  of  the  court  to  which  said  pro- 
ceeding is  removed  shall  be  entitled  to  receive  a  fee  of  six 
dollars  on  filing  the  papers  transmitted  to  him,  in  addition 
to  the  expense  of  such  transmission,  payable  on  receipt  of 
the  papers  by  him. 

History!  Enacted  March  18,  1905,  Stats,  and  Amdts.  1905. 
p.  171. 


§1760[a].  WHEN  POWER  OF  GUARDIAN  IS  SUS- 
PENDED. The  power  of  a  guardian  appointed  by  a  court 
is  superseded: 

1.  By  order  of  the  court; 

2.  If  the  appointment  was  made  solely  because  of  the 
ward's  minority,  by  his  attaining  majority; 

3.  The  guardianship  over  the  person  oT  the  ward,  by  the 
marriage  of  the  ward. 

Hlstoryi  Enacted  March  23,  1907,  Stats,  and  Amdts.  1907,  p. 
943,  Kerr's  Stats,  and  Amdts.  1900-7,  p.  507. 

§1761.  GUARDIAN  OF  ESTATE  OF  MINOR,  ETC. 
NOTICE  TO  RELATIVES,  OF  WHAT.  At  any  time  after 
the  issuance  of  letters  of  guardianship  upon  the  estate  of 
any  minor,  insane  or  incompetent  person,  any  relative  of 
the  ward,  or  the  attorney  for  such  relative,  may  serve  upon 
the  guardian,  or  upon  the  attorney  for  the  guardian,  and. 
file  with  the  clerk  of  the  court  wherein  administration  of 
such  ward's  estate  is  pending,  a  written  request,  stating  that 
he  desires  special  notice  of  any  or  all  of  the  following 
mentioned  matters,  steps  or  proceedings  in  the  administra- 
tion of  said  estate,  to-wit: 

1.  Filing  of  petitions  for  sales,  leases  or  mortgages  of  any 
property  of  the  ward's  estate. 

2.  Filing  of  accounts. 

3.  Filing  of  application  for  removal  of  ward's  property  to 
any  foreign  jurisdiction. 
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4.  Filing  of  petitions  for  partition  of  any  property  of  the 
ward's  estate. 

5.  Proceedings  for  removal,  suspension  or  discharge  of  the 
guardian,  or  final  determination  of  the  guardianship. 

[Written  request  shall  contain  what.  Service.]  Such  re- 
quest shall  state  the  post  office  address  of  such  relative, 
or  his  attorney,  and  thereafter  a  brief  notice  of  the  filing 
of  any  of  such  petitions,  applications,  or  accounts,  or  pro- 
ceedings, except  petitions  for  sale  of  perishable  property, 
or  other  personal  property  which  will  incur  expense  or  loss 
by  keeping,  shall  be  addressed  to  such  relative,  or  his  attor- 
ney, at  his  stated  post  office  address,  and  deposited  in  the 
United  States  post  office  with  the  postage  thereon  prepaid, 
within  two  days  after  the  filing  of  such  petition,  account, 
application,  or  the  commencement  of  such  proceeding;  or 
personal  service  of  such  notices  may  be  made  on  such 
relative,  or  his  attorney,  within  said  two  days,  and  such 
personal  service  shall  be  equivalent  to  such  deposit  in  the 
post  office,  and  proof  of  mailing  or  of  personal  service  must 
be  filed  with  the  clerk  before  the  hearing  of  any  such  matter. 
If,  upon  the  hearing  it  shall  appear  to  the  satisfaction  of 
the  court  that  the  said  notice  has  been  regularly  given,  tlie 
court  shall  so  find  in  its  order  or  judgment,  and  such  judg- 
ment shall  be  final  and  conclusive  upon  all  persons. 

Hlstoryi  Enacted  March  10,  1909,  Stats,  and  Amdts.  1909, 
p.  262. 
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ARTICLE  II. 

GUARDIANS  OF  INSANE  AND  INCOMPETENT  PERSONS. 

9  1763.     Jurisdiction  of  superior  court. 

S  17  63  [a]. Same. 

§  1764.     Appointment  of  eruardlan   by  court  after  hearing. 

1  1765.     Powers  and  duties  of  such  guardians. 

9  1766.     Proceedings  for  restoration  to  capacity. 

9  1767.     Definition   of  incompetent. 

§  1763.  JURISDICTION  OF  SUPERIOR  COURT.  When 
it  is  represented  to  the  superior  court,  or  a  judge  thereof, 
upon  verified  petition  of  any  relative  or  friend,  that  any 
person  is  insane,  or  from  any  cause  mentally  incompetent 
to  manage  his  property,  such  court  or  judge  must  cause  a 
notice  to  be  given  to  the  supposed  insane  or  incompetent 
person  of  the  time  and  place  of  hearing  the  case,  not  less 
than  five  days  before  the  time  so  appointed,  and  such  per- 
son, if  able  to  attend,  must  be  produced  on  the  hearing; 
provided  that  when  such  person  is  a  patient  at  a  state  hos- 
pital in  this  state,  the  certificate  of  the  medical  superintend- 
ent or  acting  medical  superintendent  of  such  state  hospital, 
to  the  effect  that,  such  patient  is  unable  to  attend  on  the 
hearing  shall  be  prima  facie  evidence  of  such  fact. 

Htotoryi  Enacted  March  11,  1S72,  founded  on  99  12,  347  Pro- 
bate Act;  amended  April  15,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pL),  p.  67;  by  Code  Commission.  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  236,  act  held  unconstitutional,  see  history, 
Kerr's  Cyc.  C.  C.  9  4;  amended  March  23,  1907,  Stats,  and  Amdts. 
1907,  p.  943,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  507;  March  13 
1909,  Stats,  and  Amdts.  1909,  p.  329.     See  9  1763 [a]. 

§  1763[a].  SAME,  ^hen  it  is  represented  to  the  superior 
court,  or  a  judge  thereof,  upon  verified  petition  of  any 
relative  or  friend,  that  any  person  is  insane,  or  from  any 
cause   mentally  incompetent  to  manage   his   property,   such 
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court  or  judge  must  cause  a  notice  to  be  given  to  the  sup- 
posed insane  or  incompetent  person  of  the  time  and  place 
of  hearing  the  case,  not  less  than  five  days  before  the  time 
so  appointed,  and  such  person,  if  able  to  attend,  must  be 
produced  on  the  hearing,  provided  that  when  such  person  is 
a  patient  at  a  state  hospital  in  this  state,  the  certificate  of 
the  medical  superintendent  or  acting  medical  superintendent 
of  such  state  hospital,  to  the  effect  that  such  patient  is  un- 
able to  attend  on  the  hearing  shall  be  prima  facie  evidence 
of  such, fact.  • 

History t  Amendment  of  March  23,  1907,  Stats,  and  Amdts. 
1907,  p.  996,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  507.  In  effect 
immediately.     See  ante  §  1763,  history. 

§  1764.  APPOINTMENT  OF  GUARDIAN  BY  COURT 
AFTER  HEARING.  If,  after  a  full  hearing  and  examination 
upon  such  petition,  it  appears  to  the  court  that  the  person 
in  question  is  incapable  of  taking  care  of  himself  and  man- 
aging his  property,  such  court  must  appoint  a  guardian  of  his 
person  and  estate  or  person  or  estate,  with  the  powers  and 
duties  in  this  chapter  specified. 

Hlstoryt  Enacted  March  11,  1872;  amended  April  15,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt),  p.  67;  April  27,  1911,  Stats,  and 
Amdts.  1911,  p.  1190.     In  effect  Immediately. 

§1765.  POWERS  AND  DUTIES  OF  SUCH  GUARD- 
lANS.  Every  guardian  appointed,  as  provided  in  the  pre- 
ceding section,  has  the  care  and  custody  of  the  person  of 
his  ward  and  the  management  of  all  his  estate,  or  the  care 
and  custody  of  the  person  of  his  ward  or  the  management 
of   all   his   estate,   according  to    the   order   of   appointment, 

■ 

until  such  guardian  is  legally  discharged,  and  he  must  give 
bond  to  such  ward  in  like  manner  and  with  like  conditions 
as  before  prescribed  with  respect  to  the  guardian  of  a 
minor.  « 

HIstonri  Enacted  March  11,  1872;  amended  April  27,  1911, 
Stats,  and  Amdts.  1911,  p.  1191.     in  effeet  Immediately. 
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§  1766.  PROCEEDING  FOR  RESTORATION  TO  CA- 
PACITY. Any  person  who  has  been  declared  insane  or 
incompetent,  or  the  guardian,  or  any  relative  of  such  person 
within  the  third  degree,  or  any  friend,  may  apply,  by  peti- 
tion, to  the  superior  court  of  the  county  in  which  he  'was 
declared  insane,  to  have  the  fact  of  his  restoration  to 
capacity  judicially  determined.  The  petition  must  be  verified, 
and  must  state  that  such  person  is  then  sane  or  competent. 
Upon  receiving  the  petition,  the.  court  must  appoint  a  day 
for  a  hearing  before  the  court,  and,  if  the  petitioner  re- 
quests it,  must  order  an  investigation  before  a  jury,  which 
must  be  summoned  and  impaneled  in  the  same  manner  as 
juries  in  civil  actions.  The  court  must  cause  notice  of  the 
trial  to  be  given  to  the  guardian  of  the  person  so  declared 
insane  or  incompetent,  if  there  is  a  guardian,  and  to  his 
or  her  husband  or  wife,  if  there  is  one,  and  to  his  or  her 
father  or  mother,  if  living  in  the  county.  On  the  trial,  the 
guardian  or  relative  of  the  person  so  declared  insane  or  in- 
competent, and,  in  the  discretion  of  the  court,  any  other 
person,  may  contest  the  right  to  the  relief  demanded.  Wit- 
nesses may  be  required  to  appear  and  testify,  as  in  civil 
cases,  and  may  be  called  and  examined  by  the  court  on  its 
own  motion.  If  it  is  found  that  the  person  is  of  sound  mind, 
and  capable  of  taking  care  of  himself  and  his  property,  his 
restoration  to  capacity  must  be  adjudged,  and  the  guard- 
ianship of  such  person,  if  such  person  is  not  a  minor,  must 
cease. 

HlatofTt  Enacted  March  24,  1874,  Code  Amdts.  1878-4.  p.  377; 
amended  April  15,  1880.  Code  Amdts.  1880  (C.  C.  P.  pt.).  p.  67: 
by  Code  Commission.  Act  March  8,  1901.  Stats,  and  Amdts. 
1900-1,  p.  236,  act  held  unconstitutional,  see  history,  Kerr's  Cyc. 
C.  C.  8  4;  amended  March  23.  1907.  Stats,  and  Amdts.  1907,  p.  944. 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  508. 

§1767.  DEFINITION  OF  INCOMPETENT.  The  phrase 
''incompetent."  "mentally  incompetent,"  and  "incapable,"  as 
used  in  this  chapter,  shall  be  construed  to  mean  any  person 
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who,  though  not  insane,  is,  by  reason  of  old  age,  disease, 
weakness  of  mind,  or  from  any  other  cause,  unable,  un* 
assisted,  to  properly  manage  and  take  care  of  himself  or  his 
property,  and  by  reason  thereof  would  be  likely  to  be  de- 
ceived or  imposed  upon  by  artful  or  designing  persons. 

HiatofTt      Enacted    March    10,    1891,    Stats    and    Amdts.    1S91, 
p.    6$. 
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ARTICLE  III. 

THE    POWERS    AND    DUTIES   OF    GUARDIANS 

§  1768.     Guardian  to  pay  debts  of  ward  out  of  ward's  estate. 

§  17$8[a].Same. 

S  1769.  Guardian  to  recover  debts  due  his  ward  and  represent 
him. 

S  1770.  Guardian  to  managre  his  estJte,  maintain  ward»  and 
sell  real  estate. 

{  1771.  Maintenance,  support,  and  education  of  ward,  how  en- 
forced. 

§  1772.     Guardians,  powers  of,  in  partition. 

§  1773.  Guardian  to  return  inventory  of  estate  of  ward.  Ap- 
praisers to  be  appointed.  Like  proceedings  when 
other  property  acquired. 

§  1774.     Account  of  guardian. 

§  1774[a].Settlements  of  guardians. 

i  1775.     Allowance  of  accounts  of  Joint  guardians. 

S  1776.     Expenses  and  compensation  of  guardians: 

§  1768.  GUARDIAN  TO  PAY  DEBTS  OF  WARD  OUT 
OF  WARD'S  ESTATE.  Every  guardian  appointed  under 
the  provisions  of  this  chapter,  whether  for  a  minor  or  any 
other  person,  must  pay  all  debts  due  from  the  ward  out  of 
his  personal  estate  and  the  income  of  his  real  estate  if  suffi- 
cient, if  not,  then  out  of  his  real  estate  upon  obtaining 
an  order  for  the  sale  or  mortgage  thereof,  and  dispose  of 
the  same  in  the  manner  provided  in  this  title  for  the  sale  of 
real  estates  of  decedents. 

Hliitoryt  Enacted  March  11,  1872,  founded  on  9S  15,  350  Pro- 
"bate  Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  236,  act  held  unconstitutional,  see 
history,  Kerr's  Cyc.  C.  C.  $4;  amended  March  23,  1907.  Stats, 
and  Amdts.  1907,  p.  981,  Kerr's  Stats,  and  Amdts.  ld06-7.  p.  508. 

Another  amendment  to  this  section,  in  almost  the  identical 
language,  with  slightly  varying  punctuation,  was  approved  on 
same  day,  and  is  given  herein  as  8  1768[al. 
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§  1768[a].  SAME.  Every  guardian  appointed  under  the 
provisions  of  this  chapter,  whether  for  a  minor  or  any  other 
person,  must  pay  all  just  debts  due  from  the  ward,  out 
of  his  personal  estate,  and  the  income  of  his  real  estate,  if 
sufficient;  if  not,  then  out  of  his  real  estate,  upon  obtain- 
ing an  order  for  the  sale  thereof,  and  disp9sing  of  the  same 
in  the  manAer  provided  in  article  four  of  this  chapter. 

Hlatoryt  Amendment  to  fi  1768  of  March  23,  1907,  Stats,  and 
Amdts.  1907,  p.  944.  Kerr's  Stats,  and  Amdts.  1906-7.  p.  50S. 
See  ante   S  1768,  history. 


§  1769.  GUARDIAN  TO  RECOVER  DEBTS  DUE  HIS 
WARD  AND  REPRESENT  HIM.  Every  guardian  must 
settle  all  accounts  of  the  ward,  and  demand,  sue  for,  and 
receive  all  debts  due  to  him,  or  may,  with  the  approbation 
of  the  court,  compound  for  the  same  and  give  discharges  to 
the  debtor,  on  receiving  a  fair  and  just  dividend  of  his  estate 
and  effects;  and  he  must  appear  for  and  represent  his  ward 
in  all  legal  suits  and  proceedings,  unless  another  person  be 
appointed  for  that  purpose. 

Hlatoryt  Enacted  March  11,  1872,  founded  on  9§  16,  351  Pro- 
bate Act;  amended  April  15,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  68. 


§1770.    GUARDIAN     TO     MANAGE     HIS     ESTATE, 
MAINTAIN     WARD,     AND     SELL     REAL     ESTATE. 

Every  guardian  must  manage  the  estate  of  his  ward  frugally 
and  without  waste,  and  apply  the  income  and  profits  thereof, 
as  far  as  may  be  necessary,  for  the  comfortable  and  suit- 
able maintenance  and  support  of  the  ward  and  his  family, 
if  there  be  any;  and  if  such  income  and  profits  be  insuffi- 
cient  for  that  purpose,  the  guardian  may  sell  or  mortgage 
the  real  estate,  upon  obtaining  an  order  of  the  court  there- 
for, as  provided,  and  must  apply  the  proceeds  of  such  sale 
or   mortgage,   as   far   as   may   be   necessary,    for   the   main- 
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lenance  and  support  of  the  ward  and  his   family,  if  there 
be  any. 

Hlatoryt  Enacted  March  11,  1872,  founded  on  88  17,  352  Pro- 
"bate  Act;  amended  February  28,  1901,  Stats,  and  Amdts.  1900-1, 
p.  85. 

§1771.  MAINTENANCE,  SUPPORT,  AND  EDUCA- 
TION OF  WARD,  HOW  ENFORCED.  When  a  guardian 
has  advanced,  for  the  necessary  maintenance,  support,  or 
education  of  his  ward,  an  amount  not  disproportionate  to 
the  value  of  his  estate  or  his  condition  of  life,  and  the  same 
is  made  to  appear  to  the  satisfaction  of  the  court,  by  proper 
vouchers  and  proofs,  the  guardian  must  be  allowed  credit 
therefor  in  his  settlement.  Whenever  a  guardian  fails,  neg- 
lects, or  refuses  to  furnish  suitable  and  necessary  mainte- 
nance, support,  or  education  for  his  ward,  the  court  may 
order  him  to  do  so,  and  enforce  such  order  by  proper 
process.  Whenever  any  third  person,  at  his  request,  sup- 
plies a  ward  with  such  suitable  and  necessary  maintenance, 
support,  or  education,  and  it  is  shown  to  have  been  done 
after  refusal  or  neglect  of  the  guardian  to  supply  the  same, 
the  court  may  direct  the  guardian  to  pay  therefor  out  of  the 
estate,  and  enforce  such  payment  by  due  process. 

Historyt     Enacted  March  11,  1872. 

§  1772.    GUARDIANS,  POWERS  OF,  IN  PARTITION. 

The  guardian  may  join  in  and  assent  to  a  partition  of  the 
real  or  personal  estate  of  the  ward^  wherever  such  assent 
may  be  given  by  any  person;  provided,  that  such  assent 
can  only  be  given  after  the  court  having  jurisdiction  over 
said  estate  shall  grant  an  order  conferring  such  authority, 
which  order  shall  only  be  made  after  a  hearing  in  open 
court  upon  the  petition  of  the  guardian  after  notice  of  at 
least  ten  days,  mailed  by  the  clerk  of  the  court  to  all  the 
known  relatives  of  the  ward  residing  in  the  county  where 
the  proceedings  are  pending.     The  guardian  may  also  con- 
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setit  to  a  partition  of  the  real  or  personal  estate  of  his  ward 
without  action,  and  agree  upon  the  share  to  be  set  off  to 
such  ward,  and  may  execute  a  release  in  behalf  of  his  ward 
to  the  owners  of  the  shares,  of  the  parts  to  which  they  may 
be  respectively  entitled,  upon  obtaining  from  said  court 
having  jurisdiction  over  said  estate,  authority  to  so  consent 
after  a  heanng  in  open  court  upon  the  petition  of  the 
guardian  after  notice  of  at  least  ten  days,  mailed  by  the 
clerk  of  the  court  to  all  the  known  relatives  of  the  ward 
residing  in  the- county  where  the  proceedings  are  pending. 

Htotoryi  Enacted  March  11,  1872,  founded  on  9S  18,  353  Pro- 
bate Act;  amended  March  27,  1899,  Stats,  and  Amdts.  1899, 
p.  235, 

§1773.  GUARDIAN  TO  RETURN  INVENTORY  OF 
ESTATE  OF  WARD.  APPRAISERS  TO  BE  APPOINT- 
ED.  LIKE  PROCEEDINGS  WHEN  OTHER  PROP- 
ERTY ACQUIRED.  Every  guarxiian  must  return  to  the 
court  a  verified  inventory  of  the  estate  of  his  ward  within 
three  months  after  his  appointment.  He  must  annually 
thereafter,  and  at  such  other  times  as  directed  by  the  court, 
render  a  verified  account  of  the  estate  of  his  ward.  All 
the  estate  of  the  ward  described  in  the  first  inventory  must 
be  appraised  by  appraisers  appointed,  sworn,  and  acting  in 
the  manner  provided  for  regulating  the  settlement  of  the 
estates  of  decedents.  Such  inventory,  with  the  appraisement 
of  the  property  therein  described,  must  be  recorded  by  the 
clerk  of  the  court  in  a  proper  book  kept  in  his  ofliice  for  that 
purpose  and  whenever  any  ward  i^  or  has  been  during  the 
guardianship  confined  in  a  state  hospital  for  the  insane  in  this 
state  a  copy  of  said  inventory  must  be  served  upon  the  secre- 
tary of  the  state  commission  in  lunacy  or  its  attorney.  When- 
ever any  other  property  of  the  estate  of  any  ward  is  dis- 
covered, not  included  in  the  inventory  of  the  estate  already 
returned,  and  whenever  any  other  property,  has  been  suc- 
ceeded to,  or  acquired  by  any  ward,  or  for  his  benefit,  the 
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like  proceedings  must  be  had  for  the  return  and  appraisement 
thereof  and  the  service  of  the  same  as  are  herein  provided 
in  relation  to  the  first  inventory  and  return. 

[Refusal  of  guardian  to  return  inventory.]  If  within  the 
time  prescribed,  or  within  such  further  time,  not  exceedins^ 
two  months  which  the  court  or  judge  shall  for  reasonable 
cause  allow,  the  guardian  neglects  or  refuses  to  return  the 
inventory  or  render  his  account,  the  court,  may,  upon  notice, 
revoke  the  letters  of  guardianship  and  the  guardian  shall  be 
liable  on  his  bond  for  any  injury  to  the  e^tate^  or  any  person 
interested  therein,  arising  from  such  failure. 

Hifltoryi  Enacted  March  11.  1872,  founded  on  §§  19,  354  Pro- 
bate Act;  amended  April  15,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  68;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  237,  act  held  unconstitutional,  see  history, 
Kerr's  Cyc.  C.  C.  §  4:  amended  March  23,  1907,  Stats,  and  Amdts. 
1907,  p.  944,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  508;  May  19, 
1913,  Stats,  and  Amdts.   1913.  p.  214.     In  effect  August  10,  1913. 

§  1774.  ACCOUNT  OF  GUARDIAN.  The  guardian  must 
upon  the  expiration  of  a  year  from  the  time  of  his  appoint- 
ment and  as  often  thereafter  as  he  may  be  required,  present 
his  account  to  the  court  for  settlement  and  allowance;  pro- 
vided, that  no  account  of  the  g^uardian  of  any  insane  person, 
who  is  or  has  been  during  such  guardianship  confined  in  a 
state  hospital  in  this  state,  shall  be  settled  or  allowed  unless 
notice  of  the  settlement  of  said  account  shall  have  been 
first  given  to  the  secretary  of  the  state  commission  in  lunacy 
or  its  attorney  at  least  five  days  before  the  hearing.  The 
termination  of  the  relation  of  guardian  and  ward  by  the 
death  of  either  guardian  or  ward  or  by  the  ward  attaining 
his  majority  or  being  restored  to  capacity  shall  not  cause 
the  court  to  lose  jurisdiction  of  the  proceeding  for  the  pur- 
pose of  settling  the  accounts  of  the  guardian. 

HlHtoryt  Original  section  relating  to  settlement  of  guardians, 
enacted  March  17,  1872,  founded  on  §5  35,  370  Probate  Act: 
amended  April  15,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  6&; 
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repealed  by  Code  Commisaion,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  237,  act  held  unconstitutional,  see  history, 
Kerr's  Cyc.  C.  C.  8  4;  amended  March  18,  1905,  Stats,  and  Amdts. 
1905,  p.  228;  repealed  March  23,  1907,  Stats,  and  Amdts.  1907, 
p.  945,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  609.  Present  section 
enacted  May  19,  1913,  Stats,  and  Amdts.  1913,  p.  215.  Inr  effect 
August   10,   1913. 


§1774[a].  SETTLEMENTS  OF  GUARDIANS  [re- 
pealed]. The  guardian  must  upon  the  expiration  of  a  year 
from  the  time  of  his  appointment  and  as  often  thereafter  as 
he  may  be  required,  present  his  account  to  the  court  for  set- 
tlement and  allowance,  provided  that  no  final  account  of  the 
guardian  of  any  insane  person,  who  is  or  has  been  during 
such  guardianship  conHned  in  a  state  hospital  in  this  state, 
shall  be  settled  or  allowed  unless  notice  of  the  settlement 
of  said  account  shall  have  been  first  given  to  the  secretary 
of  the  state  commission  in  lunacy. 

Hlstoryt  This  section  was  enacted  as  an  amendment  to  the 
original  9  1774,  by  changing  a  semicolon  into  a  comma,  omitting 
three  commas,  and  introducing  the  words  "the  guardian  of*'  be- 
fore the  words  "any  insane  person,"  approved  March  16,  1907, 
Stats,  and  Amdts.  1907,  p.  332,  Kerr's  Stats,  and  Amdts.  19a6-7. 
p.  509.  As  noted  above  the  original  section  was  repealed  by 
chapter  514  of  statute  amendments,  approved  March  23,  1907; 
but  whether  this  repeal  carried  with  it  the  amendment  is  a 
matter  for  the  courts  to  determine,  and  for  that  reason  the 
amendment  is  inserted  and  numbered  S1774[a];  which  was 
amended  as  §  1774  March  13,  1909,  Stats,  and  Amdts.  1909. 
p.  318. 


§1775.  ALLOWANCE  OF  ACCOUNTS  OF  JOINT 
GUARDIANS.  When  an  account  is  rendered  by  two  or 
more  joint  guardians,  the  court  may,  in  its  discretion,  allow 
the  same  upon  the  oath  of  any  of  them. 

History:  Enacted  March  11,  1872.  founded  on  §§  49,  384  Pro- 
bate Act;  amended  April  15,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  68. 
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§1776.  EXPENSES  AND  COMPENSATION  OP 
GUARDIAN.  Every  guardian  must  be  allowed  the  amount 
of  his  reasonable  expenses  incurred  in  the  execution  of  his 
trust,  and  he  must  also  have  such  compensation  for  his 
services  as  the  court  in  which  his  accounts  are  settled  deems 
just  and  reasonable.  He  must  also  be  allowed  all  reason- 
able and  proper  disbursements,  made  after  the  legal  termina- 
tion of  the  guardianship,  but  while  that  relation,  by  con- 
sent or  acquiescence  of  the  parties,  still  subsists  in  fact,  and 
before  the  discharge  of  the  guardian  by  the  court,  and  which 
were  made  by  the  consent,  express  or  implied,  of  the  ward» 
and  for  his  benefit  or  the  benefit  of  his  estate. 

HIstoryt  Enacted  March  11,  1872,  founded  on  SS  47,  382  Pro- 
bate Act;  amended  by  Code  Commission,  Act  March  8«  1901, 
Stats,  and  Amdts.  1900-1,  p.'  237,  act  held  unconstitutional,  see 
history,  Kerr's  Cyc.  C.  C.  5  4;  amended  March  23,  1907,  Stats, 
and  Amdts.  1907,  p.  945,  Kerr's  Stats,  and  Amdts.  1906-7,  p.   509. 
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ARTICLE  IV. 

THE  SALE  OF  PROPERTY  AND  DISPOSITION  OF  THE  PRO- 

CEED& 

%  1777.     May  sell  property  In  certain  cases. 

S  1778.     Sale  of  real  estate  to  be  made  upon  order  of  court. 

§  1779.     Application  of  proceeds  of  sales. 

5  1780.     Investment  of  proceeds  of  sales. 

§  1781.     Order  for  sale,  how  obtained. 

9  1782.     Notice  to  next  of  kin,  how  grlven. 

§  1783.     Copy  of  order  to  be  served,  published,  or  consent  filed. 

§  1784.     Hearlner  of  application. 

§  1785.     Who  may  be  examined  on  such  hearing. 

{  1786.     Costs  to  be  awarded,  to  whom. 

{  1787.     Order  of  sale,  to  specify  what. 

{  1788.     Bond  before  sellingr. 

9  1789.     All  proceedings  for  sales  of  property  by  gruardlans   to 

conform  to  chapter  seven  of  this  title. 
9  1789a.  Proceedings   for    the   completion   of  contracts    for   sale 

of  real  estate  by  guardians. 
9  1790.     Limit  of  order  of  sale. 
9  1791.     Conditions  of  sales  of  real  estate  of  minor  heirs.     Bond 

'  and  mortgage  to  be  given  for  deferred  payments. 
9  1792.     Court  may  order  the  investment  of  money  of  the  ward. 


§  1777.    MAY  SELL  PROPERTY  IN  CERTAIN  CASES. 

When  the  income  of  an  estate  under  guardianship  is  suffi- 
cient to  maintain  the  ward  and  his  family  or  to  maintain  and 
educate  the  ward  when  a  minor,  or  to  pay  for  his  care,  treat- 
ment and  support,  if  confined  in  a  state  hospital  for  the  in- 
sane, his  guardian  may  se|l  his  real  or.  personal  estate,  or 
mortgage  the  real  estate  for  that  purpose,  upon  obtaining  an 
order  therefor;  provided,  that  no  such  order  shall  be  granted 
when  the  ward  is  or  has  been,  during  the  guardianship,  con- 
fined in  a  state  hospital  for  the  insane  in  this  state  unless 
notice  of  the  proceedings  shall  have  been  given  to  the  secre- 
tary of  the  state  commission  in  lunacy  or  its  attorney  at  least 
five  days  before  the  hearing. 
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HUtoryi  Enacted  March  11,  1872,  founded  on  9{  20  and  ZoS 
Probate  Aot;  amended  February  28,  1901.  Stats,  and  Amdts. 
1900-1,  p.  84;  April  19.  1913,  Stats,  and  Amdts.  1913.  p.  213.  la 
effect  August   10,  1913. 

§1778.  SALE  OF  REAL  ESTATE  TO  BE  MAD£ 
UPON  ORDER  OF  COURT.  When  it  appears  to  the  satis- 
faction of  the  court,  upon  the  petition  of  the  guardian,  that 
for  the  benefit  of  his  ward  his  real  estate,  or  some  part  there- 
of, should  be  sold,  and  the  proceeds  thereof  put  out  at  in- 
terest, or  invested  in  some  productive  stock,  or  in  the  im- 
provement or  security  of  any  other  real  estate  of  the  ward, 
his  guardian  may  sell  the  same  for  such  purpose,  upon  ob- 
taining an  order  therefor. 

Hbttoryi     Enacted  March  11,  1872,  founded  on  {{  21,  356  Pro- 

bate  Act. 

§1779.    APPLICATION   OF   PROCEEDS   OF   SALES. 

If  the  estate  is  sold  for  the  purposes  mentioned  in  this  article, 
the  guardian  must  apply  the  proceeds  of  the  sale  to  such 
purposes,  as  far  as  necessary,  and  put  out  the  residue,  if  any, 
on  interest,  or  invest  it  in  the  best  manner  in  his  power, 
until  the  capital  is  wanted  for  the  maintenance  of  the  ward 
and  his  family,  or  the  education  of  his  children,  or  for  the 
education  of  the  ward  when  a  minor,  in  which  case  the  capi- 
tal may  be  used  for  that  purpose,  as  far  as  may  be  neces- 
sary, in  like  manner  as  if  it  had  been  personal  estate  of  the 
ward. 

Hlntoryt     Enacted  March  11,  1872,  founded  on  9fi  22,  357  Pro- 
bate Act. 

§1780.    INVESTMENT    OF    PROCEEDS    OF    SALES. 

If  the  estate  is  sold  for  the  purpose  of  putting  out  or  invest- 
ing the  proceeds,  the  guardian  must  make  the  investment  ac- 
cording to  his  best  judgment,  or  in  pursuance  of  a'ny  order 
that  may  be  made  by  the  court. 

HUtoryt     Enacted  March  11.  1872,  founded  on  ||  23,  358  Pro- 

bate  Act;  amended  April  15,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  68. 
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§1781.    ORDER   FOR  SALE,  HOW   OBTAINED.    To 

obtain  an  order  for  such  sale,  the  guardian  must  present  to 
the  court  in  which  he  was  appointed  guardian  a  verified  peti- 
tion therefor,  setting  forth  the  condition  of  the  estate  of  his 
iw^ard,  and  the  facts  and  circumstances  on  which  the  petition 
is  founded,  tending  to  show  the  necessity  or  expediency  of 
a  sale. 

HiitoiTt  Enacted  March  11,  1872,  founded  on  89  24,  359  Pro- 
bate Act;  amended  April  15,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.)>   P*    69. 


§  1782.    NOTICE  TO  NEXT  OF   KIN,    HOW    GIVEN. 

If  it  appear  to  the  court,  or  a  judge  thereof,  from  the  peti- 
tion, that  it  is  necessary  or  would  be  beneficial  to  the  ward 
that  the  real. estate,  or  some  part  of  it,  should  be  sold,  or 
that  the  real  and  personal  estate  should  be  sold,  the  court 
must  thereupon  make  an  order  directing  the  next  of  kin  of 
the  ward,  and  all  persons  interested  in  the  estate,  to  appear 
before  the  court,  at  a  time  and  place  therein  specified,  not 
less  than  four  nor  more  than  eight  weeks  from  the  time  of 
making  such  order,  to  show  cause  w^hy  an  order  should  not 
be  granted  for  the  sale  of  such  estate.  If  it  appear  that  it  is 
necessary,  or  would  be  benefitial  to  the  ward,  to  sell  the  per- 
sonal estate,  or  some  part  of  it,  the  court  must  order  the  sale 
to  be  made. 

Hlatoryt  Enacted  March  11,  1872,  founded  on  §§  25,  360  Pro- 
bate Act;  amended  April  15,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  69. 

§1783.  COPY  OF  ORDER  TO  BE  SERVED,  PUB- 
LISHED,  OR  CONSENT  FILED.  A  copy  of  the  order 
must  be  personally  served  on  the  next  of  kin  of  the  ward, 
and  on  all  persons  interested  in  the  estate,  at  least  fourteen 
days  before  the  hearing  of  the  petition,  or  must  be  published 
at  least  once  a  week  for  three  successive  weeks  in  a  news- 
paper printed  in  the  county,  or  if  there  be  none  printed  in 
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the  county,  then  in  such  newspaper  as  may  be  specified  by 
the  court  in  the  order.  If  written  consent  to  making  the 
order  of  sale  is  subscribed  by  all  persons  interested  therein, 
and  the  next  of  kin,  notice  need  not  be  served  or  published. 

Htotoryt  Enacted  March  11,  1872,  founded  on  9§  26,  S61  Pro- 
bate Act;  amended  April  15,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  69. 

§1784.  HEARING  OF  APPLICATION.  The  court,  at 
the  time  and  place  appointed  in  the  order,  or  such  other  time 
to  which  the  hearing  is  postponed,  upon  proof  of  the  service 
or  publication  of  the  order,  must  hear  and  examine  the  proofs 
and  allegations  of  the  petitioner,  and  of  the  next  of  kin,  and 
of  all  other  persons  interested  in  the  estate  who  oppose  the 
application. 

Hlstoryt  Enacted  March  11,  1872.  founded  on  S9  27,  362  Pro- 
bate Act;  amended  April  15,  1880.  Code  Amdts.  1880  (C.  C.  P. 
pt.).  p.  69. 

§  1785.  WHO  MAY  BE  EXAMINED  ON  SUCH  HEAR- 
ING.  On  the  hearing,  the  guardian  may  b^  examined  on 
oath,  and  witnesses  may  be  produced  and  examined  by  either 
party,  and  process  to  compel  their  attendance,  and  testimony 
may  be  issued  by  the  court,  in  the  same  manner  and  with 
like  effect  as  in  other  cases  provided  for  in  this  title. 

Hlstoryt  Enacted  March  11,  1872,  founded  on  8S  28.  363  Pro- 
bate Act:  amended  April  15,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  69. 

§1786.    COSTS  TO  BE  AWARDED,    TO    WHOM.    If 

any  person  appears  and  objects  to  the  granting  of  any  order 
prayed  for  under  the  provisions  of  this  article,  and  it  ap- 
pears to  the  court  that  either  the  petition  or  the  objection 
thereto  is  sustained,  the  court  may,  in  granting  or  refusing 
the  order,  award  costs  to  the  party  prevailing,  and  enforce 
the  payment  thereof. 

Hlatonn     Enacted  March  11,  1872,  founded  on  88  29,  864  Pro- 
bate Act 
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§  1787.    ORDER  OF  SALE,  TO  SPECIFY  WHAT.    If, 

after  a  full  examination,  it  appears  necessary,  or  for  the  bene- 
fit of  the  ward,  that  his  real  estate,  or  some  part  thereof 
shoiild  be  sold,  the  court  may  grant  an  order  therefor, 
specifying  therein  the  causes  or  reasons  why  the  sale  is 
necessary  or  beneficial,  and  may,  if  the  same  has  been  prayed 
for  in  the  petition,  order  such  sale  to  be  made  either  at  pub- 
lic or  private  sale. 

Htatoryt  Enacted  March  11,  1872',  founded  on  89  30,  365  Pro- 
bate Act. 

§1788.  BOND  BEFORE  SELLING.  Every  guardian 
authorized  to  sell  real  estate,  must,  before  the  sale,  give 
bond  to  the  ward^  with  sufficient  surety,  to  be  approved  by 
the  court,  or  a  judge  thereof,  with  condition  to  sell  the  same 
in  the  manner,  and  to  account  for  the  proceeds  of  the  sale 
as  provided  for  in  this  chapter  and  chapter  seven  of  this  title. 

Hintoryt  Enacted  March  11,  1872,  founded  on  8S  31,  366  Pro- 
bate Act;  amended  April  15,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt,),  p.  69. 

§  1789.  ALL  PROCEEDINGS  FOR  SALES  OF  PROP- 
ERTY  BY  GUARDIANS  TO  CONFORM  TO  CHAPTER 
SEVEN  OF  THIS  TITLE.  All  the  proceedings  under  peti- 
tion of  guardians  for  sales  of  property  of  their  wards,  giving 
notice  and  the  hearing  of  such  petitions,  granting  or  refus- 
ing the  order  of  sale,  directing  the  sale  to  be  made  at  public 
or  private  sale,  reselling  the  same  property,  return  of  sale 
and  application  for  confirmation  thereof,  notice  and  hearing 
of  such  application,  making  orders  rejecting  or  confirming 
sales  and  reports  of  sales,  ordering  and  making  conveyances 
of  property  sold,  accounting  and  the  settlement  of  accounts, 
must  be  had  and  made  as  required  by  the  provisions  of  this 
thle  concerning  estates  of . decedents,  unless  otherwise  spe- 
cially provided  in  this  chapter. 

fUmtoryt  Enacted  March  11,  1872,  founded  on  81  32,  367  Pro- 
bate Act. 
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§1789a«  PROCEBDINGS  FOR  ^H£  COMPLETION 
OF  CONTRACTS  FOR  SALE  OF  REAL  ESTATE  BY 
GUARDIANS.  All  proceedings  for  the  completion  of  con- 
tracts for  the  sale  of  real  estate  by  guardians  must  be  had 
and  made  as  required  by  the  provisions  of  this  title  concern- 
ing the  conveyance  of  real  estate  by  executors  and  adminis- 
trators under  sections  fifteen  hundred  and  ninety-seven  to 
sixteen  hundred  and  seven  inclusive,  of  this  code,  and  said 
sections  are  hereby  made  applicable  to  conveyances  by 
guardians  as  provided  by  section  eighteen  hundred  and  ten  a. 

[Repealing  clause.]  Sec.  2.  All  acts  and  parts  of  acts  in- 
consistent with  this  act  are  hereby  repealed. 

HUton-t  Enacted  April  19,  1909,  Stats,  and  Amdts.  1909. 
p.  986. 

§  1790.  LIMIT  OF  ORDER  OF  SALE  No  order  of 
sale  granted  in  pursuance  of  this  article  continues  in  force 
more  than  one  year  after  granting  the  same,  without  a  sale 
being  had. 

Htotoryi  Enacted  March  11»  1872,  founded  on  8§  33,  368  Pro- 
bate Act. 

§  1791.  CONDITIONS  OF  SALES  OF  REAL  ESTATE 
OF  MINOR  HEIRS.  BOND  AND  MORTGAGE  TO  BE 
GIVEN  FOR  DEFERRED  PAYMENTS.  All  sales  of  real 
estate  of  wards  must  be  for  cash,  or  for  part  cash  and  part 
deferred  payments,  the  credit  in  no  case  to  exceed  three  years 
from  date  of  sale,  as  in  the  discretion  of  the  court  is  most 
beneficial  to  the  ward.  Guardians  making  sales  must  de- 
mand and  receive  from  the  purchasers,  in  case  of  deferred 
payments,  notes,  and  a  mortgage  on  the  real  estate  sold, 
with  such  additional  security  as  the  court  deems  necessary 
and  sufficient  to  secure  the  prompt  payment  of  the  amounts 
so  deferred,  and  the  interest  thereon. 

HlHton-t  Enacted  March  11.  1872,  founded  on  58  SO,  385  Pro- 
bate Act;  amended  April  15,  1880.  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  -70. 
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§1792.  COURT  MAY  ORDER  THE  INVESTMENT 
OF  MONEY  OF  THE  WARD.  The  court,  on  the  applica- 
tion of  a  guardian,  or  any  person  interested  in  the  estate  of 
any  ward,  after  such  notice  to  persons  interested  therein  as 
the  court  shall  direct,  may  authorize  and  require  the  guard- 
ian to  invest  the  proceeds  of  sales,  and  any  other  of  his 
ward's  money  in  his  hands,  in  real  estate,  or  in  any  other 
manner  most  to  the  interest  of  all  concerned,  therein,  and 
the  court  may  make  such  other  orders  and  give  such  direc- 
tions as  are  needful  for  the  management,  investment,  and 
disposition  of  the  estate  and  effects  as  circumstances  require. 

Hlatorrt  Enacted  March  11,  1872,  founded  on  9§  36,  371  Pro- 
bate Act;  amended  April  15,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  70. 
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ARTICLE  V. 

NONRESIDENT  GUARDIANS  AND  WARD. 

9  1793.  Guardians  of  nonresident  persons. 

9  1794.  Powers  and  duties  of  gruardians  appointed  under   pre- 
ceding section. 

§  1795.  Such  guardians  to  give  bonds. 

9  1796.  To  what  guardianship  shall  extend. 

9  1797.  Removal  of  nonresident  ward's  property. 

9  1798.  Proceedings  on  such  removal. 

9  1799.  Discharge  of  person  In  possession. 

§  1793.    GUARDIANS  OF  NONRESIDENT  PERSONS. 

The  superior  court  may  appoint  a  guardian  of  the  person  and 
estate,  or  either,  of  a  minor,  insane  or  incompetent  person, 
who  has  no  g^uardian  within  the  state,  legally  appointed  by 
will,  deed  or  otherwise,  and  who  resides  without  the  state 
and  has  estate  within  the  county  or,  who,  though  not  having 
such  estate,  is  within  the  county,  upon  petition  of  any  friend 
of  such  person  or  any  one  interested  in  his  estate,  in  ex- 
pectancy or  otherwise.  Before  making  such  appointment, 
the  court  must  cause  notice  to  be  given  to  all  persons  inter- 
ested, in  such  manner  as  such  court  deems  reasonable. 

Hlstom  Enacted  March  11,  1872,  founded  on  99  43,  37S  Pro- 
bate Act;  amended  April  15,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt),  p.  70;  by  Code  Commission,  Act  March  8,  1901,  Stats,  aftd 
'  Amdts.  1900-1,  p.  237,  act  held  unconstitutional,  see  history, 
Kerr's  Cyc.  C.  C.  9  4;  amended  March  23,  1907,  Stats,  and 
Amdts.  1907,  p.  945,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  609. 

§1794.  POWERS  AND  DUTIES  OF  GUARDIANS 
APPOINTED  UNDER  PRECEDING  SECTION.  Every 
guardian,  appointed  under  the  preceding  section,  has  the 
sam^  powers  and  performs  the  same  duties,  with  respect  to 
the  estate  of  the  ward  found  within  this  state,  and  with  re- 
spect to  the  person  of  the  ward,  if  he  shall  come  to  reside 
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therein,  as  are  prescribed  with  respect  to  any  other  guardian 
appointed  under  this  chapter. 

Hliitoryi  Enacted  March  11,  1872,  founded  on  88  44,  369  Pro- 
bate Act. 

§  1795.  SUCH  GUARDIANS  TO  GIVE  BONDS.  Every 
guardian  must  give  bond  to  the  ward,  in  the  manner  and 
with  the  like  conditions  as  hereinbefore  provided  for  other 
guardians,  except  that  the  provisions  respecting  the  inven- 
tory, the  disposal  of  the  estate  and  effects,  and  the  account 
to  be  rendered  by  the  gfuardian,  must  be  confined  to  such 
estate  and  effects  as  come  to  his  hands  in  this  state. 

Hiatoryi  Enacted  March  11.  1872,  founded  on  98  45,  380  Pro- 
bate Act. 

§1796.  TO  WHAT  GUARDIANSHIP  SHALL  EX- 
TEND. The  guardianship  which  is  first  lawfully  granted 
of  any  person  residing  without  this  state  extends  to  all  the 
estate  of  the  ward  within  this  state,  and  excludes  the  juris- 
diction of  the  court  of  every  other  county. 

Hlatorjri  Enacted  March  11,  1872,  founded  on  If  46,  381  Pro- 
bate Act:  amended  April  15,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.).  p.  70. 

§1797.  REMOVAL  OF  NONRESIDENT  WARD'S 
PROPERTY.  When  the  guardian  and  ward  are  both  non- 
residents, and  the  ward  is  entitled  to  property  in  this  state, 
which  may  be  removed  to  another  state  or  foreign  country 
without  conflict  with  any  restriction  or  limitation  thereupon, 
or  impairing  the  right  of  the  ward  thereto,  such  property 
may  be  removed  to  the  state  or  foreign  country  of  the  resi- 
dence of  the  ward,  upon  the  application  of  the  guardian  to 
the  superior  court  of  the  county  in  which  the  estate  of  the 
ward,  or  the  principal  part  thereof,  is  situated. 

Hlstorri  Enacted  ICarch  11,  1872,  founded  on  88  1.  886  Pro- 
bate Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  70. 

889 


§§  1798,1799      CODE  OP  CIVIL  procedure.  {Pt.III,Tit.XI. 

§1798.    PROCEEDINGS   ON   SUCH   REMOVAL.    The 

application  must  be  made  upon  ten  days'  notice  to  the  resi- 
dent executor,  administrator,  or  guardian,  if  there  be  such, 
and  upon  such  application  the  non-resident  guardian  must 
produce  and  file  a  certificate,  under  the  hand  of  the  clerk 
and  seal  of  the  court,  from  which  his  appointment  was  de- 
rived, showing: 

1.  A  transcript  of  the  record  of  his  appointment. 

2.  That  he  has  entered  upon  the  discharge  of  his  duties. 

3.  That  he  is  entitled,  by  the  laws  of  the  state,  to  his  ap- 
pointment to  the  possession  of  the  estate  of  the  ward;  or, 
must  produce  and  file  a  certificate,  under  the  hand  and  seal 
of  the  clerk  of  the  court  having  jurisdiction  in  the  country  of 
his  residence,  of  the  estates  of  persons  under  guardianship, 
or  of  the  highest  court  of  such  country,  attested  by  a  minis- 
ter, consul,  or  vice-consul  of  the  United  States,  resident  in 
such  country,  that,  by  the  laws  of  such  country,  the  appli- 
cant is  entitled  to  the  custody  of  the  estate  of  his  ward, 
without  the  appointment  of  any  court.  Upon  such  applica- 
tion, unless  good  cause  to  the  contrary  is  shown,  the  court 
must  make  an  order  granting  to  such  guardian  leave  to  take 
and  remove  the  property  of  his  ward  to  the  state  or  place  of 
his  residence,  which  is  authority  to  him  to  sue  for  and  re- 
ceive the  same  in  his  own  name,  for  the  use  and  benefit  of 
his  ward. 

Hlntorri  Enacted  March  11,  1872,  founded  on  S9  2,  387  Pro- 
bate Act;  amended  March  24,  1S74,  Code  Amdts.  1873-4,  p.  378; 
April  IB,  1880,  Code  Amdts.  1880   (C.  C.  P.  pt.),  p.  71, 


§1799.    DISCHARGE  OF  PERSON  IN  POSSESSION. 

Such  order  is  a  discharge  of  the  executor,  administrator,  local 
guardian,  or  other  person  in  whose  possession  the  property 
may  be  at  the  time  the  order  is  made,  on  filing  with  the  clerk 
of  the  court  a  receipt  therefor  of  a  foreign  guardian  of  such 
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absent  ward»  and  transmitting  a  duplicate  receipt,  or  a  certi- 
fied copy  of  such  receipt,  to'  the  court  from  which  such  non- 
resident guardian  received  his  appointment. 

HlJitoryt  Enacted  March  11,  1872,  founded  on  88  3,  388  Pro- 
bate Act;  amended  April  15,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  71;  March  8,  1895,  Stats,  and  Amdts.  1895,  p.  28. 
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ARTICLE  VI. 

GENERAL    AND    MISCELLANEOUS    PROVISIONS. 

§  1800.     Examination  of  persons  suspected  of  defrauding  wards 

or  concealing^  property. 
§  1801.     Removal   and    resignation   of   guardian,   and   surrender 

of  estate. 
I  1802.     Guardianship,  how  terminated. 
§  1803.     New  bond,  when  required.. 
S  1804.     Guardian's  bond  to  be  filed.     Action  on. 
9  1806.     Limitation  of  actions  on  guardian's  bond. 
§  1806.     Limitation    of    actions    for    the    recovery    of    property 

sold. 
S  1807.     More  than  one  guardian  of  a  person  may  be  appointed. 
§  1808.     Order  appointing  guardian,   how   entered. 
§  1809.     Provisions  of  section  ten  hundred  and  fifty-seven  apply 

to  guardians. 
9  1810.     Guardian  of  incompetent;  duty  concerning  contract  by 

ward. 
S  1810a.  Conveyance  by  guardians. 
5  1810b.  Attorney's  fees  against  minor  fixed  by  court. 

§  1800.  EXAMINATION  OF  PERSONS'  SUSPECTED 
OF  DEFRAUDING  WARDS  OR  CONCEALING  PROP- 
ERTY. Upon  complaint  made  by  any  guardian,  ward,  credi- 
tor, or  other  person  interested  in  the  estate,  or  having  a  pros- 
pective interest  therein  as  heir  or  otherwise,  against  any  one 
suspected  of  having  concealed,  embezzled,  smuggled,  or  fraud- 
ulently disposed  of,  any  of  the  money,  goods,  or  effects,  or 
an  instrument  in  writing  belonging  to  the  ward  or  to  his 
estate,  the  superior  court  may  cite  such  suspected  person  to 
appear  before  such  court,  and  may  examine  and  proceed 
against  him  on  such  charge  in  the  manner  provided  in  this 
title  with  respect  to  persons  suspected  of  and  charged  with 
concealing,  embezzling,  smuggling,  or  fraudulently  disposing 
of  the  effects  of  a  decedent. 

Hlatoryi     Enacted  March  11,  1872,  founded  on  |i  42,  877  Pro- 
bate Act;   amended  April   15,   1880,  Code  Amdts.   1880   (C.  C  F. 
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pt.)t  p.  71;  by  Code  Commiflflion.  Act  March  8,  1901,  Stats,  and 
Amdta.  1900-1»  p.  237,  act  held  unconstitutional,  see  history, 
Kerr*8  Cyc.  C.  C.  I  i;  amended  March  23.  1907,  Stats,  and  Amdts. 
1907,  p.   945,  Kerr's  Stats,  and  Amdts.   1906-7,  p.   510.    . 


§  1801.  REMOVAL  AND  RESIGNATION  OF  GUARD- 
IAN,  AND  SURRENDER  OF  ESTATE.  When  a  guard- 
ian, appointed  either  by  the  testator  or  a  court,  becomes  in- 
sane or  otherwise  incapable  of  discharging  his  trust  or  un- 
suitable therefor,  or  has  wasted  or  mismanaged  the  estate, 
or  failed  for  thirty  days  to  render  an  account  or  make  a  re- 
turn, the  superior  court  may,  upon  such  notice  to  the  guard- 
ian as  the  court  may  require,  remove  him  and  compel  him 
to  surrender  the  estate  of  the  wafd  to  the  person  found  to 
be  lawfully  entitled  thereto.  Every  guardian  may  resign 
when  it  appears  proper  to  allow  the  same;  and  upon  the 
resignation  or  removal  of  a  guardian,  as  herein  provided, 
the  court  may  appoint  another  in  the  place  of  the  guardian 
who  resigned  or  was  removed. 

Hlntcnr^-i  Enacted  March  11,  1S72,  founded  on  9(  37,  372  Pro- 
bate Act;  amended  April  15,  18S0,  Code  Amdts.  1880  <C.  C.  P. 
pt.),   p.    71. 

§  1802.    GUARDIANSHIP,  HOW  TERMINATED.    The 

marriage  of  a  minor  wafd  terminates  the  guardianship  of 
the  person  of  such  ward,  but  not  the  estate;  and  the  guardian 
of  an  insane  or  other  person  may  be  discharged  by  the  court, 
when  it  appears  on  the  application  of  the  ward  or  otherwise, 
that  the  guardianship  is  no  longer  necessary. 

Hlntcrryi  Enacted  March  11,  1872,  founded  on  9S  38,  373  Pro- 
bate Act:  amended  April  15«  1880,  Code  Amdts.  1880  CO.  C.  P. 
pt.),  p.  72. 

§1803.  NEW  BOND,  WHEN  REQUIRED.  The  court 
may  require  a  new  bond  to  be  given  by  a  guardian  when- 
ever such  court  deems  it  necessary,  and  may  discharge  the 
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existing  sureties  from  further  liability,  after  due  notice  given 
as  such  court  may  direct,  when  it  shall  appear  that  no  in- 
jury can  result  therefrom  to  those  interested  in  the  estate. 

Hliitoryi  Enacted  March  11,  1872.  founded  on  9|  39,  374  Pro- 
bate Act;  amended  April  15.  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  72. 


§  1804.    GUARDIAN'S  BOND  TO  BE  PILED.  ACTION 

ON.  Every  bond,  given  by  a  guardian  must  be  filed  and 
preserved  in  the  office  of  the  clerk  of  the  superior  court  of 
the  county,  and  in  case  of  a  breach  of  a  condition  thereof, 
may  be  prosecuted  for  the  use  and  benefit  of  the  ward,  or 
of  any  person  interested  in  the  estate. 

Hlatorjri  Enacted  March  11,  1872,  founded  on  18  40,  375  Pro- 
bate Act;  amended  April  15,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  72. 


§1805.  LIMITATION  OF  ACTIONS  ON  GUARD- 
IAN'S BOND.  No  action  can  be  maintained  against  the 
sureties  on  any  bond  given  by  a  guardian,  unless  it  be  com- 
menced within  three  years  from  the  discharge  or  removal  of 
the  guardian;  but  if  at  the  time  of  such  discharge  the  person 
entitled  to  bring  such  action  is  under  any  legal  disability  to 
sue,  the  action  may  be  commenced  at  any  time  within  three 
years   after   such   disability  is   removed. 

Htotoryi  Enacted  March  11,  1872,  founded  on  ||  41,  376  Pro- 
bate Act. 


§1806.  LIMITATION  OF  ACTIONS  FOR  THE  RE- 
COVERY OF  PROPERTY  SOLD.  No  action  for  the  re- 
covery of  any  estate,  sold  by  a  guardian,  can  be  maintained 
by  the  ward,  or  by  any  person  claimiilg  under  him,  unless 
it  is  commenced  within  three  years  next  after  the  termina- 
tion of  the  guardianship,  or  when  a  legal  disability  to  sue 
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exists  by  reason  of  minority  or  otherwise,  at  the  time  when 
the  cause  of  action  accrues,  within  three  years  next  after  the 
removal  thereof. 

HlatorTt  Enacted  March  11,  1872,  founded  on  9S  37,  369  Pro- 
bate Act. 

§  1807.  MORE  THAN  ONE  PERSON  MAY  BE  AP- 
POINTED. The  court,  in  its  discretion,  whenever  neces- 
sary, may  appoint  more  than  one  guardian  of  any  person 
subject  to  guardianship,  each  of  whom  must  give  a  separate 
bond,  and  be  governed  and  liable  in  all  respects  as  a  sole 
guardian. 

Hlatoryi  Enacted  March  11,  1872,  founded  on  S9  48,  383  Pro- 
bate Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  238,  act  held  unconstitutional,  see 
"history,  Kerr's  Cyc.  C.  C.  5  4;  amended  March  23,  1907,  Stats. 
and  Amdts.  1^07,  p.  945,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  610. 

§1808.  ORDER  APPOINTING  GUARDIAN,  HOW 
ENTERED.  Any  order  appointing  a  guardian,  must  be  en- 
tered as  and  become  a  decree  of  the  court.  The  provisions 
of  this  title  relative  to  the  estates  of  decedents,  so  far  as 
they  relate  to  the  practice  in  the  superior  court,  apply  to 
proceedings  under  this  chapter. 

Hlntoryi  Enacted  March  11,  1872,  founded  on  §§  16,  385  Pro- 
bate Act;  amended  April  15,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),   p.    72. 

§  1809.  PROVISIONS  OF  SECTION  TEN  HUNDRED 
AND    FIFTY-SEVEN    APPLY    TO    GUARDIANS.    The 

provisions  of  sections  ten  hundred  and  fifty-six  and  ten  hun- 
dred and  fifty-seven  are  hereby  declared  to  apply  to  guard- 
ians appointed  by  the  court,  and  to  the  bonds  taken  or  to  be 
taken  from  such  guardians,  and  to  the  sureties  on  such  bonds. 

History  I  Enacted  March  11,  1872;  amended  by  Code  Com- 
miSBion,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  238,  act 
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held  unconstitutional,  see  history,  Kerr's  Cyc.  C.  C.  §  4;  amended 
March  23,  1907,  Stats,  and  Amdts.  1907,  p.  946,  Kerr's  Stats,  and 
Amdts.    1906-7,  p.    610. 


§1810.  GUARDIAN  OF  INCOMPETENT;  DUTY 
CONCERNING  CONTRACT  BY  WARD.  When  a  person 
who  is  bound  by  a  contract  in  writing  to  convey  any  real 
estate  shall  afterwards  and  before  making  the  conveyance 
become  and  be  adjudged  to  be  an  incompetent  person,  the 
court  may  make  a  decree  authorizing  and  directing  his  guard- 
ian to  convey  such  real  estate  to  the  person  entitled  thereto. 
Such  decree  may  be  made  under  the  provisions  of  sections 
fifteen  hundred  and  ninety-seven  to  sixteen  hundred  and 
seven,  both  inclusive,  of  this  code,  all  of  which  provisions 
are  hereby  incorporated  in  this  section;  the  word  incom- 
petent being  substituted  for  the  word  deceased  or  decedent 
and  the  word  guardian  being  substituted  for  the  words  ad- 
ministrator or  executor,  respectively,  wherever  said  words 
occur. 

Htatorjri  Enacted  March  16,  1903,  Stats,  and  Amdts.  1903, 
p.  166. 


§  1810a.  CONVEYANCE  BY  GUARDIAN.  When  a 
person  who  is  bound  by  contract  in  writing  to  convey  any 
real  estate,  or  to  transfer  any  personal  property,  dies  before 
making  conveyance  or  transfer,  and  in  all  cases  when  such 
decedent,  if  living  might  be  compelled  to  make  such  convey- 
ance or  transfer,  the  court  having  jurisdiction  of  the  guard- 
ianship proceedings  of  such  minor  may  make  a  decree  au- 
thorizing and  directing  the  guardian  of  any  minor,  who  has 
succeeded  by  distribution  to  the  estate  of  such  deceased  per- 
son, to  convey  or  transfer  such  real  estate  or  personal  prop- 
erty to  the  person  entitled  thereto. 

HUtotri  Enacted  March  15,  1911,  Stats,  and  Amdts.  1911. 
p.  367. 
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§  1810b.  ATTORNEY'S  FEES  AGAINST  MINOR 
FIXED  BY  COURT.  All  contracts  for  attorney's  fees  made 
by  or  for  the  benefit  of  minors  shall  be  void,  and  whenever 
a  judgment  shall  be  recovered  by  or  on  behalf  of  a  minor, 
the  attorney's  fees  chargeable  against  said  minor  shall  be 
fixed  by  the  court  in  which  said  judgment  is  rendered;  and 
if  said  judgment  is  for  money,  and  there  is  no  general  guard- 
ian of  said  minor,  one  shall  be  appointed*  by  the  court,  and 
the  entire  amount  of  the  judgment  shall  be  paid  to  and  shall 
be  cared  for  by  such  general  guardian,  under  the  control  of 
the    court. 

Hlatom  Enacted,  April  16,  1913,  Stats,  and  Amdts.  1913,  p. 
35.     In  effect  August  10,  1913. 
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TITLE  XII. 

OF  SOLE  TRADERS. 

S  1811.  Who  may  become  sole  traders. 

S  1812.  Notice,  how  given  and  what  to  contain. 

9  1813.  Petition,  what  to  contain  when  filed. 

S  1814.  May   have   five  hundred   dollars   of  community   or   hus- 
band's property. 

S  1815.  Who  may  oppose  it,  and  how. 

S  1816.  Trial    or   hesCring. 

5  1817.  Decree,  what  it  must  be. 

9  1818.  Oath,  copy  of  order  to  be  recorded. 

5  1819.  Rights  and  liabilities  of  sole  traders. 

9  1820.  Sole  trader  must  maintain  her  children. 

9  182h  Husband  of  sole  trader  not  liable  for  debts.' 

§1811.    WHO    MAY    BECOME    SOLE    TRADERS.     A 

married  woman  may  become  a  sole  trader  by  the  judgment 
of  the  superior  court  of  the  county  in  which  she  has  resided 
for  six  months  next  preceding  the  application. 

HIMoryt  Enacted  March  11,  1872;  amended  February  26,  1S81, 
Stats,  and  Amdts.  1881,  p.   10. 

§  1812.  NOTICE,  HOW  GIVEN  AND  WHAT  TO  CON- 
TAIN. A  person  intending  to  make  application  to  become 
a  sole  trader  must  publish  notice  of  such  intention  in  a 
newspaper  published  in  the  county,  or  if  none,  then  in  a 
newspaper  published  in  an  adjoining  county,  once  a  week 
for  four  successive  weeks.  The  notice  must  specify  the  day 
upon  which  application  will  be  made,  the  nature  and  place  of 
the  business  proposed  to  be  conducted  by  her,  and  the  name 
of  her  husband. 

Hlatoryi  Enacted  March  11,  1872;  amended  February  26,  1881. 
Stats,  and  Amdts.  1881,  p.   10. 
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§1813.  PETITION,  WHAT  TO  COHTAIN  WHEN 
FILED.  Ten  days  prior  to  the  day  named  in  the  notice,  the 
applicant  must  file  a  verified  petition  setting  forth: 

1.  That  the  application  is  made  in  good  faith,  to  enable 
the  applicant  to  support  herself,  or  herself  and  others  de- 
pendent upon  her,  giving  their  names  and  relation; 

2.  The  fact  of  insufHcient'  support  from  her  husban^  and 
the  causes  thereof,  if  known; 

3.  Any  other  grounds  of  application  which  are  good  causes 
for  divorce,  with  the  reason  why  a  divorce  is  not  sought; 
and 

4.  The  nature  of  the  business  proposed  to  be  conducted, 
and  the  capital  to  be  invested  therein,  if  any,  and  the  sources 
from  which  it  is  derived. 

History  I     Enacted  March  11,  1872. 

§  1814.  MAY  HAVE  FIVi^HUNDRED  DOLLARS  OF 
COMMUNITY  OR  HUSBAND'S  PROPERTY.  The  ap- 
plicant  may  invest  in  the  business  proposed  to  be  conducted, 
a  sum  derived  from  the  community  property  or  of  the  sep- 
arate property  of  the  husband,  not  exceeding  five  hundred 
dollars. 

Hlfitorys     Enacted  March  11,  1872. 

§1815.    WHO    MAY    OPPOSE    IT,   AND    HOW.    Any 

creditor  of  the  husband  may  oppose  the  application,  by  filing 
in  the  court  (prior  to  the  day  named  in  the  notice)  a  written 
opposition  verified,  containing  either: 

1/  A  specific  denial  of  the  truth  of  any  material  allegation 
of  the  petition;  or  setting  forth, 

2.  That  the  application  is  made  for  the  purpose  of  de- 
frauding the  opponent;  or, 

3.  That  the  application  is  made  to  preverit,  or  will  prevent, 
him  from  collecting  his  debt. 

Hlatorri     Enacted  March  11.  1872. 
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§1816.  TRIAL  OR  HEARING.  On  the  day  named  in 
the  notice,  or  on  such  other  day  to  which  the  hearing  may 
be  postponed  by  the  court,  the  applicant  must  make  proof 
of  publication  of  the  notice  hereinbefore  required,  and  the 
issues  of  fact  joined,  if  any,  must  be  tried  as  in  other  cases; 
if  no  issues  are  joined,  the  court  must  hear  the  proofs  of 
the  applicant  and  find  the  facts  in  accordance  therewith. 

History  I     Enacted  March  11,  1872. 


§  1817.  DECREE,  WHAT  IT  MUST  BE.  If  the  facts 
found  sustain  the  petition,  the  court  must  render  judgment, 
authorizing  the  applicant  to  carry  on,  in  her  own  name  and 
on  her  own  account,  the  business  specified  in  the  notice  and 
petition. 

HlMtoryt     Enacted  March  11,  1872. 

§1818.  OATH,  COPY  OF  ORDER  TO  BE  RE- 
CORDED.  The  sole  trader  must  make  and  file  with  the 
clerk  of  the  court  an  affidavit,  in  the  following  form: 

"I,  A.  B.,  do,  in  presence  of  Almighty  God,  solemnly  swear 
that  this  application  was  made  in  good  faith,  for  the  purpose 
of  enabling  me  to  support  myself  (and  any  dependent,  such 
as  husband,  parent,  sister,  child,  or  the  like,  naming  them, 
if  any),  and  not  with  any  view  to  defraud,  delay,  or  hinder 
any  creditor  or  creditors  of  my  husband;  and  that  of  the 
moneys  so  to  be  used  by  me  in  business,  not  more  than  five 
hundred  dollars  have  come,  either  directly  or  indirectly, 
from  my  husband.    So  help  me  God." 

A  certified  copy  of  the  decree,  with  this  oath  indorsed 
thereon,  must  be  recorded  in  the  office  of  the  recorder  of  the 
county  where  the  business  is  to  be  carried  on,  in  a  book  to 
be  kept  for  such  purpose. 


Hiatoryi  Enacted  March  11,  1872;  amended  by  Code  Com- 
mission. Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  2SS,  act 
held  unconstitutional,  see  history,  §  5  ante. 
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§1819.  RIGHTS  AND  LIABILITIES  OF  SOL£ 
TRADERS.  When  the  judgment  is  made  and  entered,  and 
a  copy  thereof,  with  the  affidavit  provided  for  in  section 
eighteen  hundred  and  eighteen^  duly  recorded,  the  person 
therein  named  is  entitled  to  carry  on  the  business  specified, 
in  her  own  name,  and  the  property,  revenues,  moneys,  and 
credits  so  by  her  invested,  and  the  profits  thereof,  belong  ex- 
clusively to  her,  and  are  not  liable  for  any  debts  of  her  hus- 
band, and  she  thereafter  has  all  the  privileges  of,  and  is  liable 
to  all  legal  processes  provided  for  debtors  and  creditors,  and 
may  sue  and  be  sued  alone,  without  being  joined  with  her 
husband;  provided,  however,  that  she  shall  not  be  at  liberty 
to  carry  on  said  business  in  any  other  county  than  that 
named  in  the  notice  provided  for  in  section  eighteen  hun- 
dred and  twelve,  until  she  has  recorded  in  such  other  county 
a  copy  of  said  judgment  and  affidavit. 

History"!  Enacted  March  11,  1S72;  amended  March  16,  1876, 
Code  Amdts.   1875-6,  p.   105. 

§1820.  SOLE  TRADER  MUST  MAINTAIN  HER 
CHILDREN.  A  married  woman  who  is  adjudged  a  sole 
trader  is  responsible  and  liable  for  the  maintenance  of  her 
minor  children. 

History!     Enacted  March  11,  1872. 

§  1821.  HUSBAND  OF  SOLE  TRADER  NOT  LIABLE 
FOR  DEBTS.  The  husband  of  a  sole  trader  is  not  liable  for 
any  debts  contracted  by  her  in  the  course  of  her  sole  trader's 
business,  unless  contracted  upon  his  written  consent. 

Hlatoiyi     Enacted  March  11,  1872. 
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[Title  XIII  of  Part  III  of  the  Code  of  Civil  Procedure  Is  here- 
by repealed,  and  a  new  Title  XIII  is  substituted  to  take  the 
place  thereof  in  said  Code,  to  read  as  follows:] 

TITLE  XIII. 
ESTATES  OF  MISSING  PERSONS. 

8  1822.  •  Trustees   of  the   estates   of  missing  persons.     Appoint- 

ment of  by  the  court. 

9  1822a.  Bonds  to  be  slven  by  trustees. 
9  lS22b.  Powers  and  duties  of  trustees. 

§  1822.  TRUSTEES  OF  THE  ESTATES  OF  MISSING 
PERSONS.    APPOINTMENT    OF    BY    THE    COURT. 

Whenever  any  resident  of  this  state,  who  owns  or  is  entitled 
to  the  possession  of  any  real  or  personal    property    situate 
therein,  is  missing,  or  his  whereabouts  unknown,  for  ninety 
days,  and  a  verified  petition  is    presented    to    the    superior 
court  of  the  county  of  which  he  is  a  resident  by  his  wife  or 
any  of  his  family  or  friends,  representing    that    his    where- 
abouts has  been,  for  such  time,  and  still  is,  unknown,  and 
that  his  estate  requires  attention,  supervision,    and    care    of 
ownership,  the  court  must  order  such  petition  to  be  filed, 
and  appoint  a  day  for  its  hearing,  not  less  than  ten  days  from 
the  date  of  the  order.    The  clerk  of  the  court  must  there- 
upon publish,  for  at  least  ten  days  prior  to  the  day  so  ap- 
pointed, a  notice  in  some  newspaper  published  in  the  county, 
stating  that  such  petition  will  be  heard  at  the  courtroom  of 
the  court  at  the  time  appointed  for  the  hearing.    The  court 
"^ay  direct  further  notice  of  the  application  to  be  given  in 
such  manner  and  to  such  persons  as  it  may  deem  proper. 
At  the  time  so  fixed  for  such  hearing,  or  at  any  subsequent 
time  to  which  the  hearing  may  be  postponed,  the  court  must 
hear  the  petition  and  the  evidence  offered  in  support  of  or  in 
opposition  thereto,  and,  if  satisfied  that  the  allegations  there- 
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of  are  true,  and  that  such  person  remains  missing,  and  his 
whereabouts  unknown,'  must  appoint  some  suitable  person 
to  take  charge  and  possession  of  such  estate,  and  manage  and 
control  it  under  the  direction  of  the  court. 

[Who  to  be  preferred.]  In  appointing  a  trustee,  the  court 
must  prefer  the  wife  of  the  missing  person  (if  any  such  there 
is),  or  her  nominee,  and,  in  the  absence  of  a  wife,  some  per- 
son, if  such  there  is  who  is  willing  to  act,  entitled  to  partici- 
pate in  the  distribution  of  the  missing  person's  estate  were 
he  dead. 

History t  Former  section,  relating  to  proceedings  In  insolv- 
ency, enacted  March  11,  1872;  former  section  repealed  and 
present  enacted  in  place  thereof  March  20,  1907,  Stats,  and 
Amdts.  1907,  p.  729,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  510.  and 
Is  a  codiflcation  of  Stats,  and  Amdts.  1893,  p.  218  (Hen.  G.  L., 
p.  727),  §5  1.  2. 


§  1822a.    BONDS    TO    BE    GIVEN    BY    TRUSTEES. 

Every  person  appointed  under  the  provisions  of  the  preced- 
ing section  must  give  bond  in  the  amount  and  as  provided  for 
in  section  thirteen  hundred  and  eighty-eight. 

HiMtOTTt      Enacted    March    20,    1907,    Stats,   and   Amdts.    1907, 
p.  730,  Kerr's  Stats,  arid  Amdts.  1906-7,  p.  511. 


§  1822b.  POWERS  AND  DUTIES  OF  TRUSTEES. 
The  trustee  must  take  possession  of  the  real  and  personal 
estate  in  this  state  of  such  missing  person,  and  collect  and 
receive  the  rents,  income,  and  proceeds  thereof,  collect  all 
indebtedness  owing  to  him,  and  pay  the  expenses  thereof  out 
of  the  trust  funds,  and  pay  such  indebtedness  of  the  missing 
person  as  may  be  authorized  by  the  court. 

The  court  may  direct  the  trustee  to  pay  to  the  person  or 
persons  constituting  the  family  of  the  missing  person  such 
sum  or  sums  of  money  for  family  expenses  and  support  from 
the  income  of  the  estate  as  it  may,  from  time  to  time,  deter- 

903 


§  1822b  CODE  OF  CIVIL  PROCEDURE.  [Pt.III. 

mine.  The  trustee  must,  from  time  to  time,  when  directed 
by  the  court,  account  to  and  with  it  for  all  his  acts  as  trus- 
tee, and  the  court  may,  at  any  time,  upon  good  cause  shown, 
remove  any  trustee,  and  appoint  another  in  his  place. 

HIiRtoiTi  Enacted  March  20;  1907,  Stats,  and  Amdts.  1907.  p. 
730,  Kerr's  Stats,  and  Amdts.  1906>7,  p.  511.  and  is  a  codillcatlon 
of  Stats,  and  Amdts.  1893.  p.  218  (Hen.  G.  L...  p.  727),  59  4.  5. 
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[A  new  title  is  hereby  added  to  Part  III  of  the  Code  of  Civil 
Procedure,  to  read  as  follows:] 

TITLE  XIV. 

PROCEEDINGS  FOR  THE  ADJUSTMENT,  SETTLEMENT,  AND 

PAYMENT  OF  ANY  INDEBTEDNESS  EXISTING  AGAINST 

ANY  CITY  OR  MUNICIPAL  CORPORATION  AT  THE 

TIME     OF     EXCLUSION     OF     TERRITORY 

THEREFROM.  AND  THE  DIVISION  OF 

THE    PROPERTY    THEREOF. 

S  1822c.  Petition  for  adjustment  of  indebtedness. 

i  1822d.  Who  may  demur  to  or  answer  petition.    Rules  of  plead- 

iner  and  practice. 
S1822e.  How  amount  determined. 
§  1822f.  Same.      [Provision   as  to   Judgement] 

§  1822c.  PETITION  FOR  ADJUSTMENT  OF  IN- 
DEBTEDNESS. When  territory  has  been  or  shall  be  ex- 
cluded from  any  municipal  corporation,  the  superior  court  of 
the  county  in  which  such  municipal  corporation  is  situate 
shall,  upon  a  verified  petition  of  any  ten  taxpayers  residing 
in  such  municipal  corporation,  or  in  the  territory  excluded 
therefrom,  made  for  the  purpose  of  adjusting  the  amount  of 
the  indebtednes  of  such  municipal  corporation  existing  at 
the  time  of  the  exclusion  of  such  territory  due  from  the  ex- 
cluded territory,  and  stating  the  facts  of  such  exclusion  and 
the  amount  of  such  indebtedness,  cause  notice  to  be  given  by 
publication  thereof  in  a  newspaper  published  in  such  city  or 
municipal  corporation,  or  in  a  newspaper  published  in  the 
county  in  which  such  city  or  municipal  corporation  is  situ- 
ated, for  ten  days,  stating  the  substance  of  such  petition,  and 
the  time  and  place  that  the  same  shall  be  heard  by  said  su- 
perior court,  which  time  of  hearing  shall  be  at  least  fifteen 
days  after  the  filing  of  such  petition,  or  at  any  time  thereafter 
to  which  such  hearing  may  be  continued  by  the  court. 

HtatoiTi  Enacted  March  20,  1907,  Stats,  and  Amdts.  1907,  p. 
722«  Kerr's  Stat?,  and  Amdts.  1906-7,  p.  612. 
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§  1822d.    WHO  MAY  DEMUR  TO  OR  ANSWER  PETI- 
TION.    RULES  OF  PLEADING  AND  PRACTICE.    Any 

person,  corporation,  or  taxpayer  interested  in  such  city  or 
municipal  corporation,  or  in  such  excluded  territory,  or  in 
the  adjustment  and  settlement  of  such  indebtedness,  may  de- 
mur  to  or  answer  said  petition.  The  rules  of  pleading  and 
practice  provided  by  this  code  which  are  not  in  conflict  with 
the  provisions  of  this  title,  are  hereby  made  applicable  to 
the  special  proceedings  herein  provided  for.  The  persons 
so  demurring  or  answering  said  petition  shall  be  the  defend- 
ants to  said  special  proceedings,  and  the  signers  of  the  peti- 
tion shall  be  the  plaintiffs. 

Htatoryt     Enacted  March  20,  1907,  Stats,  and  Amdts.  1907.   p. 
722,  Kerr'R  Stats,  and  Amdts.  1906-7,  p.*  512. 

§1822e.  HOW  AMOUNT  DETERMINED.  Upon  the 
hearing  of  such  special  proceedings,  the  court  shall  have 
power  to  determine  the  amount  due  from  such  excluded  ter- 
ritory to  the  municipal  corporation  from  which  it  was  ex- 
cluded as  its  proportion  of  the  indebtedness  of  such  munic- 
ipal corporation  existing  at  the  time  such  territory  was  ex- 
cluded. In  fixing  the  amount  due  from  such  excluded  terri- 
tory, the  said  court  must  ascertain  and  find  the  purposes  for 
which  the  said  indebtedness  was  created;  the  manner  and 
place  in  which  the  proceeds  of  said  indebtedness  were  ex- 
pended; the  value  of  the  property  belonging  to  the  said  mu- 
nicipal corporation  at  the  time  of  such  exclusion;  the  as- 
sessed value  of  the  property  situate  in  said  municipal  corpor- 
ation at  the  time  the  city  assessment  was  made  immediately 
preceding  such  exclusion,  and  the  assessed  value  of  the  ex- 
cluded territory  as  shown  by  such  city  assessment.  If  the 
value  of  the  property  belonging  to  said  municipal  corpora- 
tion, and  which  remains  within  the  boundaries  thereof  after  • 
such  exclusion,  should  exceed  the  value  of  city  or  municipal 
property  situated  in  such  excluded  territory,  and  also  ex- 
ceed the  pro  rata  portion  of  the  indebtedness  of  the  munic- 
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ipal  corporation  due  from  such  excluded  territory  as  shown 
by  said  assessment,  the  court  shall  find  and  adjudge  that 
there  is  nothing  due  from  such  excluded  territory.  After 
such  finding  is  made,  and  judgment  rendered  by  the  court, 
such  excluded  territory  shall  not  be  subject  to  the  payment 
of  any  such  indebtedness,  and  all  property  belonging  to  such 
municipal  corporation  remaining  within  its  boundaries  shall 
belong  exclusively  to  it. 

Hbitoryt     Enacted  March  20,  1907,  Stats,  and  Amdts.  1907,  p. 

722,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  612. 

§1822f.    SAM£.     [PROVISION  AS  TO  JUDGMENT.] 

If  the  court  finds,  after  deducting  the  value  of  the  city  or  mu- 
nicipal property  from  the  value  of  that  in  the  excluded  ter- 
ritory, and  the  pro  rata  portion  of  the  indebtedness  to  be 
borne  by  such  excluded  territory,  a  balance  due  from  such 
excluded  territory,  it  shall  render  judgment  accordingly,  and 
the  amount  of  such  judgment  shall  be  collected  and  paid  in 
the  s^me  manner  and  at  the  same  time  that  the  assessment  is 
levied  for,  and  the  collection  of  the  annual  municipal  taxes 
is  made  upon  the  property  remaining  in  such  municipal  cor- 
poration for  any  payment  on  account  of  such  indebtedness; 
provided,  however,  that  any  such  territory  excluded  from  any 
municipal  corporation  may,  at  any  time,  tender  to  the  legis- 
lative body  of  such  city  or  municipal  corporation  the  amount 
for  which  such  excluded  territory  is  liable  on  account  of  such 
indebtedness,  and  after  such  tender  is  made  the  authority 
of  such  municipal  corporation  to  levy  and  assess  taxes  on 
such  excluded  territory  shall  forever  cease. 

History:     Enacted  March  20,  1907,  Stats,  and  Amdts.    1907,  p. 

723,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  513. 
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PART  IV. 

OF  EVIDENCE 

General  Definitions  and  Divisions,  §§  1823-1839. 
Title  I.    Of  General  Principles,  §§  1844-1870. 

II.     Kinds  and  Degrees  of  Evidence,  §§1875-1978. 

III.  Of  the  Production  of  Evidence,  §§  1981-2054. 

IV.  Effect  of  Evidence,  §  2061. 

V.    Of  the  Rights  and  Duties  of  Witnesses,  §§  2064-2070. 
VI.     Evidence   in    Particular    Cases,   and    Miscellaneous 
and  General  Provisions,  §§2074-2104. 

OF  EVIDENCE      • 

OENERAL.  DEFINITIONS  AND  DIVISIONS. 

5  1823.  Definition  of  evidence. 

fi  1824.  Deflnition  of  proof. 

fi  1825.  Deflnition  of  law  of  evidence. 

§  1826.  The  degree  of  certainty  required  to  eatabliah  facta. 

§  1827.  Four  kinds  of  evidence  specifled. 

5  1828.  Several  degrees  of  evidence  specifled. 

S  1829.  Primary  evidence  deflned. 

5  1830.  Secondary  evidence  deflned. 

S  1831.  Direct  evidence  deflned. 

S  1832.  Indirect   evidence   deflned. 

S  1833.  Prima  facie  evidence  deflned. 

5  1834.  Partial  evidence  deflned. 

S  1 835.  Satisfactory  evidence  deflned. 

S  1836.  Indispensable  evidence  deflned. 

5  1837.  Conclusive  evidence  deflned. 

f  1838.  Cumulative  evidence  deflned. 

S  1839.  Corroborative  evidence  deflned. 

§1823.  DEFINITION  OF  EVIDENCE.  Judicial  evi- 
dence is  the  means,  sanctioned  by  law,  of  ascertaining  in  a 
judicial  proceeding  the  truth  respecting  a  question  of  fact. 

History s    Enacted  March  11,  1872. 
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§  1824.    DEFINITION  OP  PROOF.    Proof  is  the  effect 
of  evidence,  the  establishment  of  a  fact  by  evidence. 

History  I     Enacted  March  11»  1872. 


§  1825.    DEFINITION  OF  LAW  OF  EVIDENCE.    The 

law   of  evidence,   which  is  the  subject  of  this  part  of  the 
code,  is  a  collection  of  general  rules  established  by  law: 

1.  For  declaring  what  is  to  ,be  taken  as  true  without  proof; 

2.  For  declaring  the  presumptions  of  law>  both  those  which 
are  disputable  and  those  which  are  conclusive;  and, 

3.  For  the  production  of  legal  evidence; 

4.  For  the  exclusion  of  whatever  is  not  legal; 

5.  For  determining,  in  certain  cases,  the  value  and  effect 
of  evidence. 

Hlstoryi  Enacted  March  11,  1872;  amended  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  239, 
act  held  unconstitutional,  see  history,  9  6  ante. 

§1826.  THE  DEGREE  OF  CERTAINTY  REQUIRED 
TO  ESTABLISH  FACTS.  The  law  does  not  require  dem- 
onstrations; that  is,  such  a  degree  of  proof  as,  excluding 
possibility  of  error,  produces  absolute  certainty;  because 
such  proof  is  rarely  possible.  Moral  certainty  only  is  re- 
quired, or  that  degree  of  proof  which  produces  conviction  in 
an  unprejudiced  mind. 

History t    Enacted  March  11,  1872. 

§1827.    FOUR   KINDS    OF    EVIDENCE    SPECIFIED. 

There  are  four  kinds  of  evidence: 

1.  The  knowledge  of  the  court; 

2.  The  testimony  of  witnesses; 

3.  Writings; 

4.  Other  material  objects  presented  to  the  senses. 

Hlstoryi     Enacted  March  11,  1872. 
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§  1828.    SEVERAL  DBQRSB8'  QP  EVIDENCE  SPECI- 
FIED.   There  are  several  decreed  of  evidence: 

1.  Primary  and  secondary.. 

2.  Direct  and  indirect. 

3.  Prima  facie,  partial,  satisfactory,  indispensable,  and  con- 
clusive. 

HUtoryt  Ena^ed  March  11«  1872;  amended  March  24,  1874» 
Code  Amdts.  1873-4,  p.  879. 

§1829.  PRIMARY  EVIDENCE  DEFINED.  Primary 
"evidence  is  that  kind  of  evidence  which,  under  every  possi- 
ble circumstance,  affords  the  greatest  certainty  of  the  fact  in 
question.  Thus,  a  written  instrument  is  itself  the  best  pos- 
sible evidence  of  its  existence  and  contents. 

HIMoryt  Enacted  March  11,  1872;'  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  379. 

§1830.  SECONDARY  EVIDENCE  DEFINED.  Sec- 
ondary evidence  is  that  which  is  inferior  to  primary.  Thus, 
a  copy  of  an  instrument  or  oral  evidence  of  its  contents  is 
secondary  evidence  of  the  instrument  and  contents. 

HUtoiTt  Enacted  March  11,  1872;  amended  March  24.  1874» 
Code  Amdts.  1873-4,  p.  379. 

§1831.  DIRECT  EVIDENCE  DEFINED.  Direct  evi- 
dence is  that  which  proves  the  fact  in  dispute,  directly,  with- 
out an  inference  or  presumption,  and  which  in  itself,  if  true, 
conclusively  establishes  that  fact.  For  example:  if  the  fact 
in  dispute  be  an  agreement,  the  evidence  of  a  witness  who 
was  present  and  witnessed  the  making. of  it,  is  direct. 

HIstoiTi     Enacted  March  11,  1872. 

§1832.  INDIRECT  EVIDENCE  DEFINED.  Indirect 
evidence  is  that  which  tends  to  establish  the  fact  in  dispute 
by  proving  another,   and  which,   though .  tru^i  does   not  of 
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itself  conclusively  establish  that  fact,  but  which  affords  an 
inference  or  presumption  of  its  existence.  For  example:  a 
witness  proves  an  admission  of  the  party  to  the  fact  in  dis- 
pute. This  proves  a  fact,  from  which  the  fact  in  dispute  is 
inferred. 

mmtoryt    Enacted  March  11.  1872. 


§  1833.  PRIMA  FACIE  EVIDENCE  DEFINED.  Prima 
facie  evidence  is  that  which  suffices  for  the  proof  of  a  par- 
ticular fact,  until  contradicted  and  overcome  by  other  evi- 
dence. For  example:  the  certificate  of  a  recording  officer  is 
prima  facie  evidence  of  a  record,  but  it  may  afterward  be  re- 
jected upon  proof  that  there  is  no  such  re^rd. 

S 

History t  Enacted  March  11,  1872;  amended  March  24,  1S74, 
Code  Amdts.  1873-4,  p.  379. 


§  1834.  PARTIAL  EVIDENCE  DEFINED.  Partial  evi- 
dence  is  that  which  goes  to  establish  a  detached  fact,  in  a 
series  tending  to  the  fact  in  dispute.  It  may  be  received, 
subject  to  be  rejected  as  incompetent,  unless  connected  with 
the  fact  in '  dispute  by  proof  of  other  facts.  For  example : 
on  an  issue  of  title  to  real  property,  evidence  of  the  contin- 
ued possession  of  a  remote  occupant  is  partial,  for  it  is  of  a 
detached  fact,  which  may  or  may  not  be  afterwards  con- 
nected with  the  fact  in  dispute.  r 

History s     Enacted  March  11,  1872. 

§  1835.  SATISFACTORY  EVIDENCE  DEFINED.  That 
evidence  is  deemed  satisfactory  which  ordinarily  produces 
moral  certainty  or  conviction  in  an  unprejudiced  mind.  Such 
evidence  alone  will  justify  a  verdict.  Evidence  less  than  this 
is  denominated  slight  evidence. 

Hlstorri     Enacted  March  11,  1872. 
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§1836.    INDISPENSABLE      EVIDENCE      DEFIN££>. 

Indispensable  evidence  is  that  without  which  a  particular  fact 
cannot  be  proved. 

Hlstoryi     Enacted  March  11.  1872. 

§1837.  CONCLUSIVE  EVIDENCE  DEFINED.  Con- 
clusive or  unanswerable  evidence  is  that  which  the  law  does 
not  permit  to  be  contradicted.  For  example,  the  record  of  a 
court  of  competent  jurisdiction  cannot  be  contradicted  by 
the  parties  to  it. 

History  t     Enacted  March  11,  1872. 

§  1838.  CUMULATIVE  EVIDENCE  DEFINED.  Cum- 
ulative  evidence  Is  additional  evidence  of  the  same  character, 
to  the  same  point. 

Hlstofyt     Enacted  March  11,  1872. 

§1839.    CORROBORATIVE      EVIDENCE    DEFINED. 

Corroborative  evidence  is  additional  evidence  of  a  different 
character,  to  the  same  point. 

Historys    Enacted  March  11,  1872. 
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TITLE  I. 

OF    THE    GENERAL.   PRINCIPLES    OF    EVIDENCE. 

§  1844.  One  witness  sufdclent  to  prove  a  fact. 

9  1845.  Testimony  conflned  to  personal  knowledge. 

S  1846.  Testimony  to  be  in  presence  of  persons  affected. 

9  1847.  Witness  presumed  to  speak  the  truth. 

9  1848.  One  person  not  affected  by  acts  of  another. 

9  1849.  Declarations  of  predecessor  in  title  evidence. 

§  1860.  Declarations  which  are  a  part  of  the  transaction. 

9  1851.  Evidence  relatingr  to  third  person. 

5  1852.  Declaration   of  decedent  evidence   of  pedigrree. 

9  1853.  Declaration  of  decedent  evidence  against  his  successor 
In  interest. 

91854.  When  part  of  a  transaction  proved,  the  whole  is  ad- 
missible. 

9  1856.  Contents  of  writing,  how  proved. 

9  1866a.  Public  record  of  document,  proof  of  contents  of  lost. 

9  1866.  An  agreement  reduced  to  writing  deemed  the  whole. 

9  1857.  Construction  of  language  relates  to  place  where  used. 

9  1858.  Construction  of  statutes  and  instruments,  general  rule. 

9  1859.  The  intention  of  the  legislature  or  parties. 

9  1860.  The  circumstances  to  be  considered. 

9  1861.  Terms  to  be  construed  in  their  general  acceptation. 

9  1862.  Written  words  control  those  printed  in  a  blank  form. 

9  1863.  Persons  skilled  may  testify  to  decipher  characters. 

9  1864.  Of  two  constructions,   which  preferred. 

9  1865.  A  written  Instrument  construed  as  understood  by 
parties. 

9  1866.  Construction   in   favor  of  natural  right  preferred. 

9  1867.  Material  allegations  only  to  be  proved. 

9  1868.  Evidence  conflned  to  material  allegations. 

9  1869.  Affirmative  only  to  be  proved. 

9  1870.  Facts  which  may  be  proved  on  trial. 

§1844.  ONE  WITNESS  SUFFICIENT  TO  PROVE  A 
FACT.  The  direct  evidence  of  one  witness  who  is  entitled 
to  full  credit  is  sufficient  proof  of  any  fact,  except  perjury 
and  treason. 

Hbitoryi    Enacted  March  11,  1872. 
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§1845.  TESTIMONY  CONFINED  TO  PERSONAL 
KNOWLEDGE.  A  witness  can  testify  of  those  facts  only 
which  he  knows  of  his  own  knowledge;  that  is,  which  are  de- 
rived from  his  own  perceptions,  except  in  those  few  express 
cases  in  which  his  opinions  or  inferences,  or  the  declarations 
of  others,  are  admissible. 

Utotoryt    Enacted  March  11.  1S72. 

§  1846.  TESTIMONY  TO  BE  IN  PRESENCE  OF  PER- 
SONS AFFECTED.  A  witness  can  be  heard  only  upon 
oath  or  affirmation,  and  upon  a  trial  he  can  be  heard  only 
in  the  presence  and  subject  to  the  examination  of  all  the 
parties,  if  they  choose  to  attend  and  examine. 

History:     Enacted  March  H,  1S72. 

§1847.  WITNESS  PRESUMED  TO  SPEAK  THS 
TRUTH.  A  witness  is  presumed  to  speak  the  truth.  This 
presumption,  however,  may  be  repelled  by  the  manner  in 
which  he  testifies,  by  the  character  of  his  testimony,  or  by 
evidence  affecting  his  character  for  truth,  honesty,  or  integ- 
rity, or  his  motives,  or  by  contradictory  evidence;  and  the 
jury  are  the  exclusive  judges  of  his  credibility. 

History  I     Enacted  March  11.  1872. 

§  1848.  ONE  PERSON  NOT  AFFECTED  BY  ACTS 
OF  ANOTHER.  The  right  of  a  party  cannot  be  prejudiced 
by  the  declaration,  act,  or  omission  of  another,  except  by 
virtue  of  a  particular  relation  between  them;  therefore,  pro- 
ceedings against  one  cannot  affect  another. 

UlntorTt  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  380;  by  Code  Commission,  Act  March  i, 
1901,  Stats,  and  Amdts.  1900-1,  p.  240,  act  held  unconstitutional, 
see   history,   S  5   ante. 

§1849.  DECLARATIONS  OF  PREDECESSOR  IN 
TITLE  EVIDENCE.    Where,  however,  one  derives  title  to 
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real  property  from  another,  the  declaration,  act,  or  omission 
of  the  latter,  while  holding  the  title,  in  relation  to  the  prop- 
erty, is  evidence  against  the  former. 

History  I     Enacted  March  11,  1872. 

§  1850.  DECLARATIONS  WHICH  ARE  A  PART  OF 
THE  TRANSACTION.  Where,  also,  the  declaration,  act, 
or  omission  forms  part  of  a  transaction,  which  is  itself  the 
fact  in  dispute,  or  evidence  of  that  fact,  such  declaration,  act, 
or  omission  is  evidence,  as  part  of  the  transaction. 

History:     Enacted  March  11,  1S72. 

4 

§  1851.    EVIDENCE  RELATING  TO  THIRD  PERSON. 

And  where  the  question  in  dispute  between  the  parties  is  the 
obligation  or  duty  of  a  third  person,  whatever  would  be  the 
evidence  for  or  against  such  person  is  prima  facie  evidence 
between  the  parties. 

History:  Enacted  March  11,  1S72;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  380;  by  Code  Commission,  Act  March  8, 
1901,  Stats,  and  Amdts.  1900-1,  p.  240,  act  held  unconstitutional, 
see  history,  9  5  ante. 

§  1852.  DECLARATION  OF  DECEDENT  EVIDENCE 
OF  PEDIGREE.  The  declaration,  act,  or  omission  of  a 
member  of  a  family  who  is  a  decedent,  or  out  of  the  jur- 
isdiction, is  also  admissible  as  evidence  of  common  reputa- 
tion, in  cases  where,  on  questions  of  pedigree,  such  reputa- 
tion is  admissible. 

Hlstoryt  Enacted  March  11,  1872;  amended  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  240,  act 
held  unconstitutional,  see  history,  §  6  ante. 

§  1853.  DECLARATION  OF  DECEDENT  EVIDENCE 
AGAINST  HIS  SUCCESSOR  IN  INTEREST.  The  dec- 
laration,  act,   or   omission   of   a   decedent,   having  sufficient 
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knowledge  of  the  subject,  against  his  pecuniary  interest,  is 
also  admissible  as  evidence  to  that  extent  against  his  sue* 
cessor  in  interest. 

HIstoiTs     Enacted  March  11,  1872. 


§  1854.  WHEN  PART  OF  A  TRANSACTION  PROVED, 
THE  WHOLE  IS  ADMISSIBLE.  When  part  of  an  act, 
declaration,  conversation,  or  writing  is  given  in  evidence 
by  one  party,  the  whole  on  the  same  subject  may  be  inquired 
into  by  the  other;  when  a  letter  is  read,  the  answer  may  be 
given;  and  when  a  detached  act,  declaration,  conversation, 
or  writing  is  given  in  evidence,  any  other  act,  declaration, 
conversation,  or  writing,  which  is  necessary  to  make  it  un- 
derstood, may  also  be  given  in  evidence. 

HIstonrt     Enacted  March  11.  1872. 


§1855.    CONTENTS   OF  WRITING,  HOW   PROVED. 

There  can  be  no  evidence  of  the  contents  of  a  writing,  other 
than  the  writing  itself,  except  in  the  following  cases: 

1.  When  the  original  has  been  lost  or  destroyed;  in  which 
case  proof  of  the  loss  or  destruction  must  first  be  made. 

2.  When  the  original  is  in  the  possession  of  the  party 
against  whom  the  evidence  is  offered,  and  he  fails  to  produce 
it  after  reasonable  notice. 

3.  When  the  original  is  a  record  or  other  document  in  the 
custody  of  a  public  officer. 

4.  When  the  original  has  been  recorded,  and  a  certified 
copy  of  the  record  is  made  evidence  by  this  code  or  other 
statute. 

5.  When  the  original  consists  of  numerous  accounts  or 
other  documents,  which  cannot  be  examined  in  court  with- 
out great  loss  of  time,  and  the  evidence  sought  from  them 
is  only  the  general  result  of  the  whole. 
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Titl.]  PUBLIC  RECORD,  ETC.— LOST.  §  ISSSSL 

In  the  cases  mentioned  in  subdivisions  three  and  four,  a 

copy  of  the  original,  or  of  the  record,  must  be  produced; 
in  those  mentioned  in  subdivisions  one  and  two,  either  a  copy 
or  oral  evidence  of  the  contents. 

Hlstoryi  Enacted  March  11,  1872,  re-enactment  of  9  447 
Practice  Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p. 
380;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdta. 
1900-1,  p.  240,  act  held   unconstitutional,  see  history,   S  o   ante. 

§  1855a.  PUBLIC  RECORD  OR  DOCUMENT.  PROOF 
OF  CONTENTS  OF  LOST.  When,  in  any  action,  it  is  de- 
sired to  prove  the  contents  of  any  public  record  or  docu- 
ment lost  or  destroyed  by  conflagration  or  other  public 
calamity  and  after  proof  of  such  loss  or  destruction,  there 
is  offered  in  proof  of  such  contents  (a)  any  abstract  of  title 
made  and  issued  and  certified  as  correct,  prior  to  such  loss 
or  destruction,  and  purporting  to  have  been  prepared  and 
made  in  the  ordinary  course  of  business  by  any  person,  firm 
or  corporation  engaged  in  'the  business  of  preparing  and 
making  abstracts  of  title  prior  to  such  loss  or  destruction; 
(b)  any  abstract  of  title,  or  of  any  instrument  affecting  title, 
made,  issued  and  certified  as  correct  by  any  person,  firm  or 
corporation  engaged  in  the  business  of  insuring  titles  or  is- 
suing abstracts  of  title,  to  real  estate  whether  the  same  was 
made,  issued  or  certified  before  or  after  such  loss  or  destruc- 
tion and  whether  the  same  was  made  from  the  original  rec- 
ords or  from  abstracts  and  notes,  or  either,  taken  from  such 
records  in  the  preparation  and  upkeeping  of  its,  or  his,  plant 
in  the  ordinary  course  of  its  business,  the  same  may,  without 
further  proof,  be  admitted  in  evidence  for  the  purpose  afore- 
said. No  proof  of  the  loss  of  the  original  document  or  in- 
strument shall  be  required  other  than  the  fact  that  the  same 
is  not  known  to  the  party  desiring  to  prove  its  contents  to 
be  in  existence;  provided,  nevertheless,  that  any  party  so 
desiring  to  use  said  evidence  shall  give  reasonable  notice  in 
writing  to  all  other  parties  to  the  action  who  have  appeared 
therein,  of  his  intention  to  use  the  same  at  the  trial  of  said 
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action,  and  sh^U  give  all  such  other  parties  a  reasonable  op- 
portunity to  inspect  the  same,  and  also  the  abstracts,  mem- 
oranda, or  notes  from  which  it  was  compiled,  and  to  take 
copies  thereof. 

Hintoryi  Enacted  June  6,  1906,  Stats,  and  Amdts.  1906,  p. 
70;  amended  Dec.  24,  1911,  Stats,  and  Amdts.,  Extraordinary 
Session,  1911,  p.  64. 


§1856.  AN  AGREEMENT  REDUCED  TO  WRITING 
DEEMED  THE  WHOLE.  When  the  terms  of  an  agree- 
ment have  been  reduced  to  writing  by  the  parties,  it  is  to  be 
considered  as  containing  all  those  terms,  and  therefore  there 
can  be  between  the  parties  and  their  representatives,  or  suc- 
cessors in  interest,  no  evidence  of  the  terms  of  the  agreement 
other  than  the  contents  of  the  writing,  exc^^pt  in  the  follow- 
ing cases: 

1.  Where  a  mistake  or  imperfection  of  the  writing  is  put 
in  issue  by  the  pleadings; 

2.  Where  the  validity  of  the  agreement  is  the  fact  in  dis- 
pute. * 

But  this  section  does  not  exclude  other  evidence  of  the  cir- 
cumstances under  which  the  agreement  was  made  or  to 
which  it  relates,  as  defined  in  section  eighteen  hundred  and 
sixty,  or  to  explain  an  extrinsic  ambiguity,  or  to  establish 
illegality  or  fraud.  The  term  agreement  includes  deeds  and 
wills,  as  well  as  contracts  between  parties. 

HUtoryi     Enacted  March  11,  1872. 

§  1857.  CONSTRUCTION  OF  LANGUAGE  RELATES 
TO  PLACE  WHERE  USED.  The  language  of  a  writing  is 
to  be  interpreted  according  to  the  meaning  it  bears  in  the 
place  of  its  execution,  unless  the  parties  have  reference  to  a 
different  place. 

Hlntoryt     Enacted  March  11,  1872. 
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Tit.I.]  CONSTRUCTION— GENERAL  RULE.    §§  1858-1861 

§  1858.  CONSTRUCTION  OF  STATUTES  AND  IN- 
STRUMENTS,  GENERAL  RULE.  In  the  construction  of 
a  statute  or  instrument,  the  office  of  the  judge  is  simply  to 
ascertain  and  declare  what  is  in  terms  or  in  substance  con- 
tained therein,  not  to  insert  what  has  been  omitted,  or  to 
omit  what  has  been  inserted;  and  where  there  are  several 
provisions  or  particulars,  such  a  construction  is,  if  possible, 
to  be  adopted  as  will  give  effect  to  all. 

HUtoryi     Enacted  March  11,  1872. 

§1859.  THE  INTENTION  OF  THE  LEGISLATURE 
OR  PARTIES.  In  the  construction  of  a  statute  the  inten- 
tion of  the  legislature,  and  in  the  construction  of  the  instru- 
ment the  intention  of  the  parties,  is  to  be  pursued  if  possible; 
and  when  a  general  and  particular  provision  are  inconsistent, 
the  latter  is  paramount  to  the  former.  So  a  particular  in- 
tent will  control  a  general  one  that  is  inconsistent  with  it. 

HIstom     Enacted  March  11,  1872. 

§1860.  THE  CIRCUMSTANCES  TO  BE  CONSID- 
ERED. For  the  proper  construction  of  an  instrument,  the 
circumstances  under  which  it  was  made,  including  the  sit- 
uation of  the  subject  of  the  instrument,  and  of  the  parties 
to  it,  may  also  be  shown,  so  that 'the  judge  be  placed  in 
the  position  of  those  whose  language  he  is  to  interpret. 

Htotom     Enacted  March  11,  1872. 

§  1861.  TERMS  TO  BE  CONSTRUED  IN  THEIR  GEN- 
ERAL ACCEPTATION.  The  terms  of  a  writing  are  pre- 
sumed to  have  been  used  in  their  primary  and  general  ac- 
ceptation, but  evidence  is  nevertheless  admissible  that  they 
have  a  local,  technical,  or  otherwise  peculiar  signification, 
and  were  so  used  and  understood  in  the  particular  instance, 
in  which  case  the  agreement  must  be  construed  accordingly. 

HIstom     Enacted  March  11,  1872. 
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§1862.    WRITTEN      WORDS      CONTROL      THOSE 

PRINTED   IN  A  BLANK   FORM.    When   an   instrument 

consists  partly   of   written   words   and   partly   of   a   printed 

form,  and  the  two  are  inconsistent,  the  former  controls  the 

latter. 

Htstoryi     Enacted  March  11,  1872. 

§  1863.  PERSONS  SKILLED  MAY  TESTIFY  TO  DE- 
CIPHER  CHARACTERS.  When  the  characters  in  which 
an  instrument  is  written  are  difficult  to  be  deciphered,  or 
the  language  of  the  instrument  is  not  understood  by  the 
court,  the  evidence  of  persons  skilled  in  deciphering  the 
characters,  or  who  understand  the  language,  is  admissible 
to  declare  the  characters  or  the  meaning  of  the  language. 

HUtoryt     Enacted  March  11,  1872. 

§1864.  OF  TWO  CONSTRUCTIONS,  WHICH  PRE- 
FERRED. When  the  terms  of  an  agreement  have  been 
intended  in  a  different  sense  by  the  different  parties  to  it, 
that  sense  is  to  prevail  against  either  party  in  which  he  sup- 
posed the  other  understood  it,  and  when  different  construc- 
tions of  a  provision  are  otherwise  equally  proper,  that  is  to 
be  taken  which  is  most  favorable  to  the  party  in  whose  favor 
the  provision  was  made. 

History  I     Enacted  March  11,  1872. 

§1865.  A  WRITTEN  INSTRUMENT  CONSTRUED 
AS  UNDERSTOOD  BY  PARTIES.  A  written  notice,  as 
well  as  every  other  writing,  is  to  be  construed  according  to 
the  ordinary  acceptation  of  its  terms.  Thus  a  notice  to  the 
drawers  or  indorsers  of  a  bill  of  exchange  or  promissory 
note,  that  it  has  been  protested  for  want  of  acceptance  or 
payment,  must  be  held  to  import  that  the  same  has  been  duly 
presented  for  acceptance  or  payment  and  the  same  refused, 
and  that  the  holder  looks  for  payment  to  the  person  to  whom 
the  notice  is  given. 

HIatoryt     Enacted  March  11.  1872. 
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Tit.I.]  CONSTRUCTION— MATERIAL  PACTS.      §§  1866-1870 

§  1866.  CONSTRUCTION  IN  FAVOR  OF  NATURAL 
RIGHT  PREFERRED.  When  a  statute  or  instrument  is 
equally  susceptible  of  two  interpretations,  one  in  favor  of 
natural  right,  and  the  other  against  it,  the  former  is  to  be 
adopted. 

HUtoryi     Enacted  March  11,  1872. 

§1867.  MATERIAL  ALLEGATIONS  ONLY  TO  BE 
PROVED.    None  but  a  material  allegation  need  be  proved. 

« 

HUtom     Enacted  March  11,  1872. 

§  1868.  EVIDENCE  CONFINED  TO  MATERIAL  AL- 
LEGATIONS.  Evidence  must  correspond  with  the  sub- 
stance of  the  material  allegations,  and  be  relevant  to  the 
question  in  dispute.  Collateral  questions  must  therefore  be 
avoided.  It  is,  however,  within  the  discretion  of  the  court  to 
permit  inquiry  into  a  collateral  fact,  when  such  fact  is  di- 
rectly connected  with  the  question  in  dispute,  ai}d  is  essen- 
tial to  its  proper  determination,  or  when  it  affects  the  credi- 
bility of  a  witness. 

HUtom     Enacted  March  11,  1872. 

§  1869.  AFFIRMATIVE  ONLY  TO  BE  PROVED.  Each 
party  must  prove  his  own  affirmative  allegations.  Evidence 
need  not  be  given  in  support  of  a  negative  allegation,  except 
when  such  negative  allegation  is  an  essential  part  of  the 
statement  of  the  right  or  title  on  which  the  cause  of  action  or 
defense  is  founded,  nor  even  in  such  case  when  the  allegation 
is  a  denial  of  the  existence  of  a  document,  the  custody 
of  which  belongs  to  the  opposite  party. 

HUtorrt     Enacted  March  11,  1872. 

§1870.  FACTS  WHICH  MAY  BE  PROVED  ON 
TRIAL.  In  conformity  with  the  preceding  provisions,  evi- 
dence may  be  given  upon  a  trial  of  the  following  facts: 
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1.  The  precis^  fact  in  dispute; 

2.  The  act,  declaration,  or  omission  of  a  party,  as  evidence 
against  such  party; 

3.  An  act  or  declaration  of  another,  in  the  presence  and 
within  the  observation  of  a  party,  and  his  conduct  in  rela' 
tion  thereto; 

4.  The  act  or  declaration,  verbal  or  written,  of  a  deceased 
person  in  respect  to  the  relationship,  birth,  marriage,  or 
death  of  any  person  related  by  blood  or  marriage  to  such 
deceased  person;  the  act  or  declaration  of  a  deceased  person 
done  or  made  against  his  interest  in  respect  to  his  real  prop- 
erty; and  also  in  criminal  actions,  the  act  or  declaration  of 
a  dying  person,  made  under  a  sense  of  impending  death,  re- 
specting the  cause  of  hi§  death; 

5.  After  proof  of  a  partnership  or  agency,  the  act  or  dec* 
laration  of  a  partner  or  agent  of  the  party,  within  the  scope 
of  the  partnership  or  agency,  and  during  its  existence.  The 
same  rule  applies  to  the  act  or  declaration  of  a  joint  owner, 
joint  debtort  or  other  person  jointly  interested  with  the  party; 

6.  After  proof  of  a  conspiracy,  the  act  or  declaration  of  a 
conspirator  against  his  co-conspirator,  and  relating  to  the 
conspiracy; 

7.  The  act,  declaration,  or  omission  forming  part  of  a 
transaction,  as  explained  in  section  eighteen  hundred  and 
fifty; 

8.  The  testimony  of  a  witness  deceased,  or  out  of  the  juris- 
diction, or  unable  to  testify,  given  in  a  former  action  between 
the  same  parties,  relating  to  the  same  matter; 

9.  The  opinion  of  a  witness  respecting  the  identity  or 
handwriting  of  a  person,  when  he  has  knowledge  of  the  per- 
son or  handwriting;  his  opinion  on  a  question  of  science, 
art,  or  trade,  when  he  is  skilled  therein; 

10.  The  opinion  of  a  subscribing  witness  to  a  writing,  the 
validity  of  which  is  in  dispute,  respecting  the  mental  sanity 
of  the  signer;  and  the  opinion  of  an  intimate  acquaintance 
respecting  the  mental  sanity  of  a  person,  the  reason  for  the 
opinion  being  given; 
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11.  Common  reputation  existing  previous  to  the  contro- 
versy, respecting  facts  of  a  public  or  general  interest  more 
than  thirty  years  old,  and  in  cases  of  pedigree  and  boun* 
dary; 

12.  Usage,  to  explain  the  true  character  of  an  act,  contract, 
or  instrument,  where  such  true  character  is  not  otherwise 
plain;  but  usage  is  never  admissible,  except  as  an  instru- 
ment of  interpretation; 

13.  Monuments  and  inscriptions  in  public  places,  as  evi- 
dence of  common  reputation;  and  entries  in  family  bibles,  or 
other  family  books  or  charts;  engravings  on  rings,  family 
portraits,  and  the  like,  as  evidence  of  pedigree; 

14.  The  contents  of  a  writing,  when  oral  evidence  thereof 
is  admissible; 

15.  Any  other  facts  from  which  the  facts  in  issue  are  pre- 
sumed or  are  logically  inferable; 

16.  Such  facts  as  serve  to  show  the  credibility  of  a  wit- 
ness, as  explained  in  section  eighteen  hundred  and  forty- 
seven. 

History  I  Enacted  March  11,  1872;  amended  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  240, 
act  held  unconstitutional,  see  history.  9  5  ante. 
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TITLE  II. 

OF  THE  KINDS  AND  DEGREES  OF  EVIDENCE. 

Chapter  I.  Knowledge  of  the  Court,  §  1875. 

II.  Witnesses,  §§  1878-1884. 

III.  Writings,  §§1887-1951. 

IV.  Material  Objects  Presented  to  the  Senses,  Other 

than  Writings,  §  1954. 

V.    Indirect  Evidence,  Influences  and  Presumptions, 
§§  1957-1963, 

VI.    Indispensable  Evidence,  §§1967-1974. 

VII.    Conclusive  and  Unanswerable  Evidence,  §  1978. 


CHAPTER  I. 

KNOWLEDGE  OF  THE  COURT. 

9  1875.     Certain  facts  of  general  notoriety  assumed  to  be  true. 
Specification  of  such  facts. 

§1875.  CERTAIN  PACTS  OF  GENERAL  NOTORI- 
ETY  ASSUMED  TO  BE  TRUE.  SPECIFICATION  OF 
SUCH  FACTS.  Courts  take  judicial  notice  of  the  follow- 
ing facts: 

1.  The  true  signification  of  all  English  words  and  phrases, 
and  of  all  legal  expressions; 

2.  Whatever  is  established  by  law; 

3.  Public  and  private  official  acts  of  the  legislative,  execu- 
tive, and  judicial  departments  of  this  state  and  of  the  Unit- 
ed States; 

4.  The  seals  of  all  the  courts  of  this  state  and  of  the  Unit- 
ed States; 
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5.  The  accession  to  office  and  the  official  signatures  and 
seals  of  office  of  the  principal  officers  of  government  in  the 
legislative,  executive,  and  judicial  departments  of  this  state 
and  of  the  United  States; 

6.  The  existence,  title,  national  flag,  and  seal  of  every  state 
or  sovereign  recognized  by  the  executive  power  of  the 
United  States; 

7.  The  seals  of  courts  of  admiralty  and  maritime  jurisdic- 
tion, and  of  notaries  public; 

8.  The  laws  of  nature,  the  measure  of  time,  and  the  geo- 
graphical divisions  and  political  history  of  the  world. 

[Resort  to  bodks.]  In  all  these  cases  the  court  may  resort 
for  its  aid  to  appropriate  books  or  documents  of  reference. 

HUtoryi  Enacted  March  11,  1872;  amended  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  241,  act 
held  unconstitutional,  see  history,  {  6  ante. 
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CHAPTER  II. 

WITNESSES. 

{  1878.  Witnesses  defined. 

{  1879.  All  persons  capable  of  perceptions  and  communication 

may  be  witnesses. 

9  1880.  Persons   who  cannot   testify. 

9  1881.  Persons  cannot  be  examined   In  certain   relations. 

9  1882.  When  privllegred  persons  must  testify   [repealed]. 

9  1883.  Judge  or  a  Juror  may  be  witness. 

9  1884.  When   an   interpreter  to  be  sworn. 

§  1878.  WITNESSES  DEFINED.  A  witness  is  a  person 
whose  declaration  under  oath  is  received  as  evidence  for  any 
purpose,  whether  such  declaration  be  made  on  oral  examina- 
tion, or  by  deposition  or  affidavit. 

Hlstorrt     Enacted  March  11.  1872. 

§  1879.  ALL  PERSONS  CAPABLE  OP  PERCEPTIONS 
AND   COMMUNICATION   MAY  BE  WITNESSES.     All 

persons,  without  exception,  otherwise  than  is  specified  in  the 
next  two  sections,  who,  having  organs  of  sense,  can  perceive, 
and,  perceiving,  can  make  known  their  perceptions  to  others, 
may  be  witnesses.  Therefore,  neither  parties  nor  other  per- 
sons who  have  an  interest  in  the  event  of  an  action  or  pro- 
ceeding are  excluded;  nor  those  who  have  been  convicted  of 
crime;  nor  persons  on  account  of  their  opinions  on  matters 
of  religious  belief;  although,  in  every  case  the  credibility  of 
the  witness  may  be  drawn  in  question,  as  provided  in  section 
eighteen  hundred  and  forty-seven. 

BlutoiTi  Enacted  March  11,  1872,  founded  on  H  391,  392 
Practice  Act. 

§1880.    PERSONS    WHO     CANNOT    TESTIFY.    The 

following  persons  cannot  be  witnesses: 
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1.  Those  who  are  of  unsound  mind  at  the  time  of  their 
production  for  examination. 

2.  Children  under  ten  years  of  age,  who  appear  incapable 
of  receiving  just  impressions  of  the  facts  respecting  which 
they  are  examined,  or  of  relating  them  truly. 

3.  [Parties,  etc.,  against  executors,  etc.]  Parties  or  assign- 
ors of  parties  to  an  action  or  proceeding,  or  persons  in  whose 
behalf  an  action  or  proceeding  is  prosecuted,  against  an  ex- 
ecutor or  administrator  upon  a  claim,  or  demand  against  the 
estate  of  a  deceased  person,  as  to  any  matter  or  fact  occur- 
ring before  the  death  of  such  deceased  person. 

HistoiTi  Enacted  March  11,  1872,  founded  on  S  394  Practice 
Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  381;  April 
16,  1880,  Code  Amdts.  1880'  (C.  C.  P.  pt.),  p.  112;  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  242,  act 
lield  unconstitutional,  see  history,  §  5  ante, 

§  1881.  PERSONS  CAN  NOT  BE  EXAMINED  IN 
CERTAIN. RELATIONS.  There  are  particular  relations  in 
which  it  is  the  policy  of  the  law  to  encourage  confidence 
and  to  preserve  it  inviolate;  therefore,  a  person  cannot  be 
examined  as  a  witness  in  the  following  cases: 

1.  [Husband  and  wife.]  A  husband  can  not  be  examined 
for  or  against  his  wife  without  her  consent;  nor  a  wife  for 
or  against  her  husband,  without  his  consent;  nor  can  either, 
during  the  marriage  or  afterwards,  be,  without  the  consent 
of  the  other,  examined  as  to  any  communication  made  by 
one  to  the  other  during  the  marriage;  but  this  exception  does 
not  appljf^  to  a  civil  action  or  proceeding  by  one  against  the 
other,  nor  to  a  criminal  action  or  proceedings  for  a  crime 
committed  by  one  against  the  other;  or  in  an  action  brought 
by  husband  or  wife  against  another  person  for  the  alienation 
of  the  affections  of  either  husband  or  wife  or  in  an  action  for 
damages  against  another  person  for  adultery  committed  by 
either  husband  or  wife. 

2.  [Attorney  and  client]  An  attorney  can  not,  without 
the  consent  of  his  client,  be  examined  as  to  any  communica- 
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tion  made  by  the  client  to  him,  or  his  advice  given  thereon 
in  the  course  of  professional  employment;  nor  can  an  attor- 
ney's secretary,  stenographer,  or  clerk  be  examined,  without 
the  consent  of  his  employer,  concerning  any  fact  the  knowl- 
edge of  which  has  been  acquired  in  such  capacity. 

3.  [Confessor  and  confessant.]  A  clergyman  or  priest 
can  not,  without  the  consent  of  the  person  making  the  con- 
fession, be  examined  as  to  any  confession  made  to  him  in  his 
professional  character  in  the  course  of  discipline  enjoined 
by  the  church  to  which  he  belongs. 

4.  [Physician  and  patient.]  A  licensed  physician  or  sur- 
geon can  not,  without  the  consent  of  his  patient,  be  examined 
in  a  civil  action  as  to  any  information  acquired  in  attending 
the  patient,  which  was  necessary  to  enable  him  to  prescribe 
or  act  for  the  patient;  provided,  however,  that  after  the  death 
of  the  patient,  the  executor  of  his  will,  or  the  administrator  of 
his  estate,  or  the  surviving  spouse  of  the  deceased,  or,  if  there 
be  no  surviving  spouse,  the  children  of  the  deceased  person- 
ally, or,  if  minors,  by  their  guardian,  may  give  such  consent, 
in  any  action  or  proceeding  brought  to  recover  damages  on 
account  of  the  death  of  the  patient,  caused  by  the  negligent 
or  wrongful  act  of  another. 

5.  A  public  officer  can  not  be  examined  as  to  communica- 
tions made  to  him  in  official  confidence,  when  the  public  in- 
terest would  suffer  by  the  disclosure. 

HUtoryt  Enacted  March  11,  1872.  founded  on  9S  395-399 
Practice  Act;  amended  March  23,  1893,  Stats,  and  Amdts.  1898. 
p.  301;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  242,  act  held  unconstitutional,  see  history, 
Kerr's  Cyc.  C.  C.  9  4;  amended  March  1,  1907.  Stats,  and  Amdts. 
1907,  p.  87,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  513;  April  26, 
1911,  Stats,  and  Amdts.  1911,  p.  1135.     In  effect  immediately. 

§  1882.  WHEN  PRIVILEGED  PERSONS  MUST  TES- 
TIFY  [repealed]. 

HIstotTt  Enacted  March  11,  1872;  repealed  February  28.  187€, 
Code  Amdts.    1875-6,  p.    105. 
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§  1883.    JUDGE  OR  JUROR  MAY  BE  WITNESS.    The 

judge  himself,  or  any  juror,  may  be  called  as  a  witness  b> 
either  party;  but  in  such  case  it  is  in  the  discretion  of  the 
court  or  judge  to  order  the  trial  to  be  postponed  or  sus- 
pended, and  to  take  place  before  another  judge  or  jury. 

Htetoryi  Enacted  March  11,  1872.  re-enactment  of  S  400 
Practice  Act. 

§  1884.  WHEN  AN  INTERPRETER  TO  BE  SWORN. 
When  a  witness  does  not  understand  and  speak  the  English 
language,  an  interpreter  must  be  sworn  to  interpret  for  him. 
Any  person,  a  resident  of  the  proper  county,  may  be  sum- 
moned by  any  court  or  judge  to  appear  before  such  court  or 
judge  to  act  as  interpreter  in  any  action  or  proceeding.  The 
summons  must  be  served  and  returned  in  like  manner  as  a 
subpoena.  Any  person  so  summoned  who  fails  to  attend  at 
the  time  and  place  named  in  the  summons,  is  guilty  of  a  con- 
tempt. 

HUtoryi  Enacted  March  11,  1872,  re-enactment  of  S  401 
Practice  Act  with  addition  of  last  two  sentences. 
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CHAPTER  III. 

WRITINGS. 

Article  I.    Writings  in  General,  §§  1887-1889. 
II.     Public  Writings.  §§  1892-1928. 
III.    Private  Writings.  §§1929-1951. 


ARTICLE  I. 

WRITINGS  IN  GKNERAU 

S  1887.     Writings,  public  and  private. 
§  1888.     Public  writings  defined. 
9  1889.     All   others  private. 

§1887.  WRITINGS.  PUBLIC  AND  PRIVATE.  Writ- 
ings are  of  two  kinds: 

1.  Public;  and, 

2.  Private. 

Hbitoryi     Knacted  March  11,  1872. 

§1888.  PUBLIC  WRITINGS  DEFINED.  Public  writ- 
ings are: 

1.  The  written  acts  or  records  of  the  acts  of  the  sovereign 
authority,  of  official  bodies  and  tribunals,  and  of  public  of- 
ficers, legislative,  judicial  and  executive,  whether  of  this  state, 
of  the  United  States,  of  a  sister  state,  or  of  a  foreign  coun- 
try; ^ 

2.  Public  records,  kept  in  this  state,  of  private  writings. 

HiatoiTs     Enacted  March  11,  1872. 

§  1889.  ALL  OTHERS  PRIVATE.  All  other  writings 
are  private. 

HUtorys     Enacted  March  11,  1872. 
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ARTICLE  II. 

PUBLIC    WRITINGS. 

9  1892.  Every  citizen  entitled  to  Inspect  and  copy  public  writ- 
ings. 

1893.  Public  officers  bound  to  give  copies. 

1894.  Four  kinds  of  public  writings. 

1895.  Laws,  written  or  unwritten. 

1896.  Written  laws  defined. 

1897.  Constitution   and  statutes. 

1898.  Public  and  private  statutes  defined. 

1899.  Unwritten  law  deflned. 

1900.  Books  containing  laws  presumed  to  be  correct. 

1901.  Evidence  of  foreign  law. 

1902.  Other  evidence  of  laws  of  other  states. 

1903.  Recitals  in  statutes,  how  far  evidence. 

1904.  Judicial  record  deflned. 

1906.  Record,  how  authenticated  as  evidence. 

1906.  Record  of  a  foreign   country,  how  authenticated. 

.1907.  Copy  of  a  foreign  record,  when  evidence. 

1908.  Effect    of    a   judgment    or    flnal    order   upon    rights    in 

various  cases. 

1909.  Effect  of  other  Judicial  orders,  when  conclusive. 

1910.  Where  parties  are  to  be  deemed  the  same. 

1911.  What  deemed  adjudged  In  a  Judgment. 

1912.  Where  sureties  bound,  principal  is  also. 

1913.  Record  of  another  state,  its  effect. 

1914.  Record  of  a  court  of  admiralty. 
191R.  Effect  of  a  foreign  Judgment. 

1916.  Manner  of  impeaching  a  record. 

1917.  The  Jurisdiction  necessary  in  a  Judgment. 

1918.  Manner  of  proving  other  official   documents. 

1919.  Public  record  of  private  writing  evidence. 
1920.'  Entries  in   official  books  prima  facie  evidence. 

1921.  Justice's  Judgment  In  other  states,  how  proved. 

1922.  Same.      [Certificate   to   transcript,   contents.! 

1923.  Contents  of  other  official  certificates. 

1924.  Provisions  In  relation  to  states  apply  to  territories. 
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S  1925.  Certificates  of  purchase  primary  evidence  of  owner- 
ship. 

§  1926.  Entries  made  by  officers  or  boards  prima  facie  evi- 
dence. 

§  1927.  United  States  mineral  land-patent,  date  of  location  Is 
prima  facie  evidence.  * 

S  1928.     Deed,  evidence  of  transfer. 

§1892.  EVERY  CITIZEN  ENTITLED  TO  INSPECT 
AND  COPY  PUBLIC  WRITINGS.  Every  citizen  has  a 
right  to  inspect  and  take  a  copy  of  any  public  writing  of  this 
state,  except  as  otherwise  expressly  provided  by  statute. 

Hlatoryt     Enacted  March  11.  1872. 

§1893.  PUBLIC  OFFICERS  BOUND  TO  GIVE 
COPIES.  Every  public  officer  having  the  custody  of  a  pub- 
lic writing,  which  a  citizen  has  a  right  to  inspect,  is  bound  to 
give  him,  on  demand,  a  certified  copy  of  it,  on  payment  of 
the  legal  fees  therefor,  and  such  copy  is  admissible  as  evi- 
dence in  like  cases  and  with  like  effect  as  the  original  writing. 

Hlntorjrt  Enacted  March  11,  1872;  amended  March  24.  1874. 
Code  Amdts.   1873-4.  p.   881. 

§  1894.  FOUR  KINDS  OF  PUBLIC  WRITINGS.  Pub- 
lic writings  are  divided  into  four  classes: 

1.  Laws; 

2.  Judicial  records; 

3.  Other  official  documents; 

4.  Public  records,  kept  in  this  state,  of  private  writings. 

HlHt«iryt     Enacted  March  11,  1872. 

§1895.  LAWS,  WRITTEN  OR  UNWRITTEN.  Laws, 
whether  organic  or  ordinary,  are  either  written  or  unwritten. 

History t     Enacted  March  11.  1872. 
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§  1896.  WRITTEN  LAWS  DEFINED.  A  written  law  is 
that  which  is  promulgated  in  writing,  and  of  which  a  record 
is  in  existence. 

HUtoryt     Enacted  March  11,  1872. 

§1897.  CONSTITUTION  AND  STATUTES.  The  or- 
ganic law  is  the  constitution  of  the  government,  and  is  alto- 
gether written.  Other  written  laws  are  denominated  statutes. 
The  written  law  of  this  state  is  therefore  contained  in  its 
constitution  and  statutes,  and  in  the  constitution  and  stat- 
utes of  the  United  States. 

Hlntoryt    Enacted  March  11,  1872. 

§1898.  PUBLIC  AND  PRIVATE  STATUTES  DE- 
PINED.  Statutes  are  public  or  private.  A  private  statute 
is  one  which  concerns  only  certain  designated  individuals, 
and  affects  only  their  private  rights.  All  other  statutes  are 
public,  in  which  are  included  statutes  creating  or  affecting 
corporations. 

History:     Enacted  March  11,  1872. 

§1899.  UNWRITTEN  LAW  DEFINED.  Unwritten 
law  is  the  law  not  promulgated  and  recorded,  as  mentioned 
in  section  eighteen  hundred  and  ninety-six,  but  which  is,  nev- 
ertheless, observed  and  administered  in  the  courts  of  the 
country.  It  has  no  certain  repository,  but  is  collected  from 
the  reports  of  the  decisions  of  the  courts,  and  the  treatises 
of  learned  men. 

History  I     Enacted  March  11.  1872. 

§1900.  BOOKS  CONTAINING  LAWS  PRESUMED 
TO  BE  CORRECT.  Books  printed  or  published  under  the 
authority  of  a  sister  state  or  foreign  country,  and  purporting 
to  contain  the  statutes,  code,  or  other  written  law  of  such 
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State  or  country,  or  proved  to  be  commonly  admitted  in  the 
tribunals  of  such  state  or  country  as  evidence  of  the  written 
law  thereof,  are  admissible  in  this  state  as  evidence  of  such 
law. 

HiMtoryt  Enacted  March  11,  1872,  substantial  re-enactment 
of    §  453   Practice  Act. 

§1901.  EVIDENCE  OF  FOREIGN  LAW.  A  copy  of 
the  written  law  or  other  public  writing  of  any  state  or  coun- 
try, attested  by  the  certificate  of  the  officer  having  charge  of 
the  original,  under  the  public  seal  of  the  state  or  country,  is 
admissible  as  evidence  of  such  law  or  writing. 

HlntoiTt  Enacted  March  11,  1872;  amended  March  24,  1874, 
dode  Amdts.  1873-4,  p.  381. 

§1902.  OTHER  EVIDENCE  OF  LAWS  OF  OTHER 
.STATES.  The  oral  testimony  of  witnesses  skilled  therein 
is  admissible  as  evidence  of  the  unwritten  law  of  a  sister 
state  or  foreign  country,  as  are  also  printed  and  published 
books  of  reports  of  decisions  of  the  courts  of  such  state  or 
country,  or  proved  to  be  commonly  admitted  in  such  courts. 

mntorjt     Enacted  March  11,  1872. 

§1903.  RECITALS  IN  STATUTES,  HOW  FAR  EVI- 
DENCE.  The  recitals  in  a  public  statute  are  conclusive  evi- 
dence of  the  facts  recited  for  the  purpose  of  carrying  it  into 
effect,  but  no  further.  The  recitals  in  a  private  statute  are 
conclusive  evidence  between  parties  who  claim  under  its 
provisions,  but  no  further. 

ntuioTTt     Enacted  March  11.  1872. 

§1904.  JUDICIAL  RECORD  DEFINED.  A  judicial 
record  is  the  record  or  official  entry  of  the  proceedings  in  a 
court  of  justice,  or  of  the  official  act  of  a  judicial  officer,  in 
an  action  or  special  proceeding. 

Htiitoryt     Enacted  March  11,  1872. 
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§  1905.  RECORD,  HOW  AUTHENTICATED  AS  EVI- 
DENCE.  A  judicial  record  of  this  state,  or  of  the  United 
States,  may  be  proved  by  the  production  of  the  original  oi 
by  a  copy  thereof  certified  by  the  clerk  or  other  person  hav- 
ing the  legal  custody  thereof.  That  of  a  sister  state  may  be 
proved  by  the  attestation  of  the  clerk  and  the  seal  of  the 
court  annexed,  if  there  be  a  clerk  and  seal,  together  with  a 
certificate  of  the  chief  judge  or  presiding  magistrate,  that  the 
attestation  is  in  due  form. 

HlMtoryt  Enacted  March  11,  1872,  founded  on  55  449,  450 
Practice  Act;  amended  by  Code  Commission,  Act  March  S,  XMl, 
Stats,  and  Amdts.  1900-1,  p.  244,  act  held  unconstitutional,  see 
liistory,  5  5  ante. 


§  1906.  RECORD  OF  A  FOREIGN  COUNTRY,  HOW 
AUTHENTICATED.  A  judicial  record  of  a  foreign  country 
may  be  proved  by  the  attestation  of  the  clerk,  with  the  seal 
of  the  court  annexed,  if  there  be  a  clerk  and  a  seal,  or  of  the 
legal  keeper  of  the  record,  with  the  seal  of  his  office  an- 
nexed, if  there  be  a  seal,  together  with  a  certificate  of  the 
chief  judge,  or  presiding  magistrate,  that  the  person  making 
the  attestation  is  the  clerk  of  the  court  or  the  legal  keeper 
of  the  record,  and,  in  either  case,  that  the  signature  of  such 
person  is  genuine,  and  that  the  attestation  is  in  due  form. 
The  signature  of  the  chief  judge  or  presiding  magistrate 
must  be  authenticated  by  the  certificate  of  the  minister  or 
embassador,  or  a  consul,  vice-consul,  or  consular  agent  of 
the  United  States  in  such  foreign  country. 

HUturyt  Enacted  March  11,  1872,  founded  on  5  451  Practice 
Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  382;  by 
Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1^00-1, 
p.  244,  act  held  unconstitutional,  see  history,  {  5  ante. 

§1907.  COPY  OF  A  FOREIGN  RECORD,  WHEN 
EVIDENCE.  A  copy  of  the  judicial  record  of  a  foreign 
country  is  also  admissible  in  evidence,  upon  proof: 
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1.  That  the  copy  offered  has  been  compared  by  the  witness 
with  the  original,  and  is  an  exact  transcript  of  the  whole  of  it; 

2.  That  such  original  was  in  the  custody  of  the  clerk  of  the 
court  or  other  Ugal  keeper  of  the  same;  and, 

3.  That  the  copy  is  duly  attested  by  a  seal  which  is  proved 
to  be  the  seal  of  the  court  where  the  record  remains,  if  it  be 
the  record  of  a' court;  or  if  there  be  no  such  seal,  or  if  it  be 
not  a  record  of  a  court,  by  the  signature  of  the  legal  keeper 
of  the  original. 

HUtoryt  Enacted  March  11.  1872,  re-enactment  of  {  462 
Practice  Act. 


§1908.  EFFECT  OF  A  JUDGMENT  OR  FINAL  OR- 
DER UPON  RIGHTS  IN  VARIOUS  CASES.  The  effect 
of  a  judgment  or  final  order  in  an  action  or  special  proceed- 
ing before  a  court  or  judge  of  this  state,  or  of  the  United 
States,  having  jurisdiction  to  pronounce  the  judgment  or 
order,  is  as  follows: 

1.  In  case  of  a  judgment  or  order  against  a  specific  thing, 
or  in  respect  to  the  probate  of  a  will,  or  the  administration 
of  the  estate  of  a  decedent,  or  in  respect  to  the  personal, 
political,  or  legal  condition  or  relation  of  a  particular  per- 
son, the  judgment  or  order  is  conclusive  upon  the  title  to  the 
thing,  the  will,  or  administration,  or  the  condition  or  rela- 
tion of  the  person. 

2.  In  other  cases,  the  judgment  or  order  is,  in  respect  to 
the  matter  directly  adjudged,  conclusive  between  the  parties 
and  their  successors  in  interest  by  title  subsequent  to  the 
commencement  of  the  action  or  special  proceeding,  litigating 
for  the  same  thing  under  the  same  title  and  in  the  same  ca- 
pacity, provided  they  have  notice,  actual  or  constructive,  of 
the  pendency  of  the  action  or  proceeding. 

Htotor^H  Enacted  March  11.  1872;  amended  March  24.  1874, 
Code  Amdts.    1873-4.  p.   882. 
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§  1909.  EFFECT  OF  OTHER  JUDICIAL  ORDERS, 
WHEN  CONCLUSIVE.  Other  judicial  orders  of  a  court  or 
judge  of  this  state,  or  of  the  United  States,  create  a  disput- 
able presumption,  according  to  the  matter  directly  deter- 
mined, between  the  same  parties  and  their  representatives 
and  successors  in  interest  by  title  subsequent  to  the  com- 
mencement of  the  action  or  special  proceeding,  litigating  for 
the  same  thing  under  the  same  title  and  in  the  same  ca- 
pacity. 

HlntofTt     Enacted  March  11,  1872. 

§  1910.  WHERE  PARTIES  ARE  TO  BE  DEEMED 
THE  SAME.  The  parties  are  deemed  to  be  the  same  when 
those  between  whom  the  evidence  is  offered  were  on  opposite 
sides  in  the  former  case,  and  a  judgment  or  other  determina- 
tion could  in  that  case  have  been  made  between  them  alone, 
though  other  parties  were  joined  with  both  or  either. 

HlBtorT-i  Enacted  March  11.  1872;  amended  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  244, 
act  held  unconstitutional,  see  history,  S  5  ante. 

§19n.  WHAT  DEEMED  ADJUDGED  IN  A  JUDG- 
MENT. That  only  is  deemed  to  have  been  adjudged  in  a 
former  judgment  which  appears  upon  its  face  to  have  been 
so  adjudged,  or  which  was  actually  and  necessarily  included 
therein  or  necessary  thereto. 

Hlatoryt     Enacted  March  11,  1872. 

§1912.  WHERE  SURETIES  BOUND,  PRINCIPAL  IS 
ALSO.  Whenever,  pursuant  to  the  last  four  sections,  a 
party  is  bound  by  a  record,  and  such  party  stands  in  the  re- 
lation of  a  surety  for  another,  the  latter  is  also  bound  from 
the  time  that  he  has  notice  of  the  action  or  proceeding,  and 
an  opportunity  at  the  surety's  request  to  join  in  the  defense. 

HlatofTt     Enacted  March  11.  1872. 
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§  1913.  RECORD  OF  ANOTHER  STATE,  ITS  EF- 
FECT. *  The  effect  of  a  judicial  record  of  a  sister  state  is 
the  same  in  this  state  as  in  the  state  where  it  was  made, 
except  that  it  can  only  be  enforced  here  by  an  action  or  spe- 
cial proceeding,  and,  except,  also,  that  the  authority  of  a 
guardian  or  committee,  or  of  an  executor  or  administrator, 
does  not  extend  beyond  the  jurisdiction  of  the  government 
under  which  he  was  invested  with  his  authority. 

Uimtaryt    Enacted  March  11,  1872. 


§  1914.    RECORD  OF  A  COURT*    OF     ADMIRALTY. 

The  effect  of  the  judicial  record  of  a  court  of  admiralty  of  a 
foreign  country  is  the  same  as  if  it  were  the  record  of  a  court 
of  admiralty  of  the  United  States. 

History s     Enacted  March  11.  1872. 


§  1915.    EFFECT    OF    A    FOREIGN  JUDGMENT.     A 

final  judgment  of  any  other  tribunal  of  a  foreign  country 
having  jurisdiction,  according  to  the  laws  of  such  country, 
to  pronounce  the  judgment,  shall  have  the  same  effect  as  in 
the  country  where  rendered,  and  also  the  same  effect  as  final 
judgments  rendered  in  this  state. 

Hlntoryi  Enacted  March  )1,  1872;  amended  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  245.  act 
hold  unconstitutional,  see  history.  Kerr's  Cyc.  C.  C.  5  4;  amended 
March  11,  1907,  Stats,  and  Amdts,  1907,  p.  207,  Kerr's  Stats, 
and  Amdts.  1906-7,  p.  514.     In  effect  immediately. 

§1916.    MANNER    OF    IMPEACHING    A    RECORD. 

Any  judicial  record  may  be  impeached  by  evidence  of  a  want 
of  jurisdiction  in  the  court  or  judicial  officer,  of  collusion 
between  the  parties,  or  of  fraud  in  the  party  offering  the  rec- 
ord, in  respect  to  the  proceedings. 

Ulatoryx     Enacted  March  11,  1872. 
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§1917.  THE  JURISDICTION  NECESSARY  IN  A 
JUDGMENT.  The  jurisdiction  sufficient  to  sustain  a  rec- 
ord is  jurisdiction  over  the  cause,  over  the  parties,  and  over 
the  thing,  when  a  specific  thing  is  the  subject  of  the  judg- 
ment. 

History t    Enacted  March  II,  1872. 

§1918.  MANNER  OF  PROVING  OTHER  OFFICIAL 
DOCUMENTS.  Other  official  documents  may  be  proved 
as  follows: 

i.  Acts  of  the  executive  of  this  state,  by  the  records  of  the 
state  department  of  the  state;  and  of  the  United  States,  by 
the  records  of  the  state  department  of  the  United  States, 
certified  by  the  heads  of  those  departments  respectively. 
They  may  also  be  proved  by  public  documents  printed  by 
order  of  the  legislature  or  congress,  or  either  house  thereof. 

2.  The  proceedings  of  the  legislature  of  this  state,  or  of 
congress,  by  the  journals  of  those  bodies  respectively,  or 
either  house  thereof,  or  by  published  statutes  or  resolutions, 
or  by  copies  certified  by  the  clerk  or  printed  by  their  order. 

3.  The  acts  of  the  executive,  or  the  proceedings  of  the  leg- 
islature of  a  sister  state,  in  the  same  manner. 

4.  The  acts  of  the  executive,  or  the  proceedings  of  the  leg- 
islature of  a  foreign  country,  by  journals  published  by  their 
authority,  or  commonly  received  in  that  country  as  such,  or 
by  a  copy  certified  under  the  seal  of  the  country  or  sovereign, 
or  by  a  recognition  thereof  in  some  public  act  of  the  execu- 
tive of  the  United  States. 

5.  Acts  of  a  municipal  corporation  of  this  state,  or  of  a 
board  or  department  thereof,  by  a  copy,  certified  by  the  legal 
keeper  thereof,  or  by  a  printed  book  published  by  the  author- 
ity of  such  corporation. 

6.  Documents  of  any  other  class  in  this  state,  by  the  orig- 
inal, or  by  a  copy,  certified  by  the  legal  keeper  thereof. 

7.  Documents  of  any  other  class  in  a  sister  state,  by  the 
original,  or  by  a  copy,  certified  by  the  legal  keeper  thereof, 
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together  with  the  certificate  of  the  secretary  of  state,  jud^e 
of  the  supreme,  superior,  or  county  court,  or  mayor  of  a  city 
of  such  state,  that  the  copy  is  duly  certified  by  the  officer 
having  the  legal  custody  of  the  original. 

8.  Documents  of  any  other  class  in  a  foreign  country,  by 
the  original,  or  by  a  copy,  certified  by  the  legal  keeper  there- 
of, with  a  certificate,  under  seal,  of  the  country  or  sovereign, 
that  the  document  is  a  valid  and  subsisting  document  of  such 
country,  and  the  copy  is  duly  certified  by  the  officer  having 
the  legal  custody  of  the  original. 

9.  Documents  in  the  departments  of  the  .United  States  gov- 
ernment, by  the  certificates  of  the  legal  custodian  thereof. 

Hlntoryi  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  383;  by  Code  Commission.  Act  March  8. 
1901,  Stats,  and  Amdts.  1900-1,  p.  245,  act  held  unconstitutional, 
see  history,  |  6  ante. 

§1919.  PUBLIC  RECORD  OF  PRIVATE  WRITING 
EVIDENCE.  A  public  record  of  a  private  writing  may  be 
proved  by  the  original  record,  or  by  a  copy  thereof,  certified 
by  the  legal  keeper  of  the  record. 

Hlatoryt     Enacted  March  11,  1872. 

§  1920.  ENTRIES  IN  OFFICIAL  BOOKS  PRIMA  FA- 
CIE  EVIDENCE.  Entries  in  public  or  other  official  books 
or  records,  made  in  the  performance  of  his  duty  by  a  publi: 
officer  of  this  state,  or  by  another  person  in  the  performance 
of  a  duty  specially  enjoined  by  law,  are  prima  facie  evidence 
of  the  facts  stated  therein. 

Hlatoryt  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.   1873-4,  p.   384. 

§  1921.  JUSTICE'S  JUDGMENT  IN  OTHER  STATES, 
HOW  PROVED.  A  transcript  from  the  record  or  docket 
of  a  justice  of  the  peace  of  a  sister  state,  of  a  judgment  ren- 
dered by  him,  of  the  proceedings  in  the  action  before  the 
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judgment,  of  the  execution  and  return,  if  any,  subscribed 
by  the  justice  and  verified  in  the  manner  prescribed  in  the 
next  section,  is  admissible  evidence  of  the  facts  stated  therein. 

Hlatoryt  Enacted  March  11,  1872;  amended  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  246,  act 
held  unconstitutional,  see  history,  S  5  ante. 


§1922.    SAME.     [CERTIFICATE    TO      TRANSCRIPT, 

CONTENTS.]  There  must  be  attached  to  the  transcript  a 
certificate  of  the  justice  that  the  transcript  is  in  all  respects 
correct,  and  that  he  had  jurisdiction  of  the  action,  and  also 
a  further  certificate  of  the  clerk  or  prothonotary  of  the  coun- 
ty in  which  the  justice  resided  at  the  time  of  rendering  the 
judgment,  under  the  seal  of  the  county,  or  the  seal  of  the 
court  of  common  pleas  or  county  court  thereof,  certifying 
that  the  person  subscribing  the  transcript  was,  at  the  date 
of  the  judgment,  a  justice  of  the  peace  in  the  county,  and 
that  the  signature  is  genuine.  Such  judgment,  proceedings, 
and  jurisdiction  may  also  be  proved  by  the  justice  himself, 
on  the  production  of  his  docket,  or  by  a  copy  of  the  judg- 
ment, and  his  oral  examination  as  a  witness. 

Hlatoryt  Enacted  March  11,  1872;  amended  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  246,  act 
held  unconstitutional,  see  history,  §  5  ante. 

§  1923.  CONTENTS  OF  OTHER  OFFICIAL  CERTIFI- 
CATES. Whenever  a  copy  of  a  writing  is  certified  for  the 
purpose  of  evidence,  the  certificate  must  state  in  substance 
that  the  copy  is  a  correct  copy  of  the  original,  or  of  a  speci- 
fied part  thereof,  as  the  case  may  be.  The  certificate  must 
be  under  the  official  seal  of  the  certifying  officer,  if  there  be 
any,  or  if  he  be  the  clerk  of  a  court  having  a  seal,  under  the 
seal  of  such  court. 

HIatom  Enacted  March  11,  1872;  amended  March  24»  1874, 
Code  AmdU.  1873-4,  p.  384. 
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§1924.  PROVISIONS  IN  RELATION  TO  STATBS 
APPLY  TO  TERRITORIES.  The  provisions  of  the  pre- 
ceding sections  of  this  article  applicable  to  the  public  writ- 
ings of  a  sister  state,  are  equally  applicable  to  the  public 
writings  of  the  United  States,  or  a  territory  of  the  United 
States. 

HlAtoryt  Enacted  March  11,  1872;  amended  March  24,  1874. 
Code  Amdts.   1873-4,  p.   385. 

§1925.  CERTIFICATES  OF  PURCHASE  PRIMARY 
EVIDENCE  OF  OWNERSHIP.  A  certificate  of  purchase, 
or  of  location,  of  any  lands  in  this  state,  issued  or  made  in 
pursuance  of  any  law  of  the  United  States,  or  of  this  state, 
is  primary  evidence  that  the  holder  or  assignee  of  such  cer- 
tificate is  the  owner  of  the  land  described  therein;  but  this 
evidence  may  be  overcome  by  proof  that,  at  tlie  time  of  the 
location,  or  time  of  filing  a  pre-emption  claim  on  which  the 
certificate  may  have  been  issued,  the  land  was  in  the  adverse 
possession  of  the  adverse  party,  or  those  under  whom  he 
claims,  or  that  the  adverse  party  is  holding  the  land  for 
mining  purposes. 

Hlatoryt  Enacted  March  11,  1872;  amended  by  Code  Com- 
mission. Act  March  8.  1901,  Stats,  and  Amdts.  1900-1,  p.  246, 
act  held  unconstitutional,  see  history,  5  5  ante. 

§  1926.  ENTRIES  MADE  9Y  OFFICERS  OR  BOARDS 
PRIMA  FACIE  EVIDENCE.  An  entry  made  by  an  officer, 
or  board  of  officers,  or  under  the  direction  and  in  the  pres- 
ence of  either,  in  the  course  of  official  duty,  is  prima  facie 
evidence  of  the  facts  stated  in  such  entry. 

Hlntoryi  Enacted  March  11,  1872;  amended  March  24,  1S74, 
Code  Amdts.   1873-4,  p.  385. 

§  1927.  UNITED  STATES  MINERAL  LAND-PATENT, 
DATE  OF  LOCATION  IS  PRIMA  FACIE  EVIDENCE. 

Whenever  any  patent  for  mineral  lands  within  the  state  of 
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California,  issued  or  granted  by  the  United  States  of  Amer- 
ica, shall  contain  a  statement  of  the  date  of  the  location  of 
a  claim  or  claims,  upon  which  the  granting  or  issuance  of 
such  patent  is  based,  such  statement  shall  be  prima  facie 
evidence  of  the  date  of  such  location. 

Hlstoryi      Enacted    March    7,    1905,    Stats,    and    Amdts.    1905, 
p.  78. 

• 

§  1928.  DEED,  EVIDENCE  OF  TRANSFER.  A  deed 
of  conveyance  of  real  property,  purporting  to  have  been  exe« 
cutcd  by  a  proper  officer  in  pursuance  of  legal  process  of 
any  of  the  courts  of  record  of  this  state,  acknowledged  and 
recorded  in  the  office  of  the  recorder  of  the  county  wherein 
the  real  property  therein  described  is  situated,  or  the  record 
of  such  deed,  or  a  certified  copy  of  such  record  is  prima 
facie  evidence  that  the  property  or  interest  therein  described 
was  thereby  conveyed  to  the  grantee  named  in  such  deed. 

Hliitoryt      Enacted    March    21,    1911,    Stats,    and    Amdts.    1911. 
p.   423. 
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ARTICLE  III. 

PRIVATE  WRITINGS. 

§  1929.  Private  wrltlngrs  classified. 

5  1930.  Seal  defined. 

§  1931.  Seal,  and  how  made. 

S  1932.  Effect  of  a  seal. 

§  1933.  Execution  of  an  instrument  defined. 

5  1934.  Compromise  of  a  debt  without  seal  good. 

§  1935.  Subscribing   witness   defined. 

S  1936.  Books,  maps,  etc.,  how  far  evidence. 

S  1937.  Original  writing  to  be  produced  or  accounted  for. 

§  1938.  When    in    possession    of    adverse    party,    notice    to    b« 
given. 

§  1939.  Writings  called  for  and   inspected  may  be  withheld. 

S  1940.  Writing,  how  proved. 

S  1941.  Other  witnesses  may  also  testify. 

S  1942.  When  evidence  of  execution  not  necessary. 

5  1943.  Evidence  of  handwriting. 

§  1944.  Evidence  of  handwriting  by  comparison. 

9  1945.  Same.     Where  a  writing  is  more  than  thirty  years  old. 

9  1946.  Entries  of  decedents,  evidence  in   specified   cases. 

S  1947.  Copies  of  entries  also  allowed. 

S  1948.  Private  writings,  how  proved. 

9  1949.  County    clerks    to    keep   private   papers    deposited    [re- 
pealed]. 

S  1950.  Removal  of  public  records. 

9  1951.  Instrument  afTecting  real  property  used  as  evidence. 

§1929.    PRIVATE   WRITINGS    CLASSIFIED.     Private 

writings  are  either: 

1.  Sealed;  or, 

2.  Unsealed. 

Hlntorys     Enacted  March  11,  1872. 

§1930.  SEAL  DEFINED.  A  seal  is  a  particular  sign, 
made  to  attest,  in  the  most  formal  manner,  the  execution  of 
an  instrument. 

HlMtoryi  Enacted  March  11,  1872,  substantial  re-enactment 
of  5  454  Practice  Act. 
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§  1931.  SEAL,  AND  HOW  MADE.  A  public  seal  in  this 
state  is  a  stamp  or  iinpression  made  by  a  public  officer  with 
an  instrument  provided  by  law,  to  attest  the  execution  of  an 
official  or  public  document,  upon  the  paper,  or  upon  any  sub- 
stance attached  to  the  paper,  which  is  capable  of  receiving  a 
visible  impression.  A  private  seal  may  be  made  in  the  same 
manner  by  any  instrument,  or  it  may  be  made  by  the  scroll 
of  a  pen,  or  by  writing  the  word  "seal"  against  the  signature 
of  the  writer.  A  scroll  or  other  sign,  made  in  a  sister  state 
or  foreign  country,  and  there  recognized  as  a  seal,  must  be  so 
regarded  in  this  state. 

mmtoryt  Enacted  March  11,  1872;  amended  March  24,  1^74, 
Code  Amdts.  1873-4,  p.  385. 

§  1932.  EFFECT  OF  A  SEAL.  There  shall  be  no  differ- 
ence hereafter,  in  this  state,  between  sealed  and  unsealed 
writings.  A  writing  under  seal  may  therefore  be  changed, 
or  altogether  discharged  by  a  writing  not  under  seal. 

Historrt  Enacted  March  11,  1872;  amended  March  24^  1874, 
Code  Amdts.   1873-4.  p.   386. 

§1933.  EXECUTION  OF  AN  INSTRUMENT  DE- 
FINED. The  execution  of  an  instrument  is  the  subscribing 
and  delivering  it,  with  or  without  affixing  a  seal, 

Hlnforrt     Enacted  March  11,  1872. 

§  1934.    COMPROMISE  OF  A  DEBT  WITHOUT  SEAL 

GOOD.  An  agreement,  in  writing,  without  a  seal  for,  the 
compromise  or  settlement  of  a  debt,  is  as  obligatory  as  if  a 
seal  were  affixed. 

HlatoTFt     Enacted  March  11,  1872. 

§  1935.  SUBSCRIBING  WITNESS  DEFINED.  A  sub- 
scribing witness  is  one  who  sees  a  writing  executed  or  hears 
it  acknowledged,  and  at  the  request  of  the  party  thereupon 
signs  his  name  as  a  witness. 
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Hlfltoryi  Enacted  March  II,  1872;  amended  by  Code  Com- 
mission, Act  March  S,  1901«  Stats,  and  Amdts.  1900-1.  p.  246, 
act  held   unconstitutional,  see  history,   §  5  ante. 

§  1936.    BOOKS,  MAPS,  ETC.,  HOW  FAR  EVIDENCE. 

Historical  works,  books  of  science  or  art,  and  published 
maps  or  charts,  when  made  by  persons  indifferent  between 
the  parties,  are  prima  facie  evidence  of  facts  of  general  no- 
toriety and  interest. 

Hliitnnrt  Enacted  March  11.  187^;  amended  March  24.  1874. 
Code  Amdts.   1873-4.  p.   386. 

§  1937.  ORIGINAL  WRITING  TO  BE^  PRODUCED 
OR  ACCOUNTED  FOR.  The  original  writing  must  be 
produced  and  proved,  except  as  provided  in  sections  eigh- 
teen hundred  and  fifty-five  and  nineteen  hundred  and  nine- 
teen. If  it  has  been  lo3t,  proof  of  the  loss  must  first  be 
made  before  evidence  can  be  given  of  its  contents.  Upon 
such  proof  being  made,  together  with  proof  of  the  due  exe- 
cution *of  the  writing,  its  contents  may  be  proved  by  a  copy, 
or  by  a  recital  of  its  contents  in  some  authentic  document, 
or  by  the  recollection  of  a  witness,  as  provided  in  section 
eighteen  hundred  and  fifty-five. 

Hlntory:  Enacted  March  11,  1872;  amended  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdta.  1900-1,  p.  246, 
act  held  unconstitutional,  see  history,   5  5  ante. 

§1938.  WHEN  IN  POSSESSION  OF  ADVERSE 
PARTY,  NOTICE  TO  BE  GIVEN.  If  the  writing  be  in 
the  custody  of  the  adverse  party,  he  must  first  have  reason- 
able notice  to  produce  it.  If  he  then  fail  to  do  so,  the  con- 
tents of  the  writing  may  be  proved  as  in  case  of  its  loss. 
But  the  notice  to  produce  it  is  not  necessary  where  the  writ- 
ing is  itself  a  notice,  or  where  it  has  been  wrongfully  ob- 
tained or  withheld  by  the  adverse  party. 

History t     Enacted  March  11.  1872. 
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§  1939.  WRITINGS  CALLED  FOR  AND  INSPECTED 
MAY  BE  WITHHELD.  Though  a  writing  called  for  by 
one  party  is  produced  by  the  other,  and  is  thereupon  inspect- 
ed by  the  party  calling  for  it,  he  is  not  obliged  to  produce  it 
as  evidence  in  the  case. 

Hlatoryi  Enacted  March  11,  1872;  amended  by  Code  Com- 
mlsBlon,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  247,  act 
held  unconstitutional,  see. history,  f  5  ante. 

§  1940.  WRITING,  HOW  PROVED.  Any  writing  may 
be  proved  either: 

1.  By  any  one  who  saw  the  writing  executed;  or, 

2.  By  evidence  of  the  genuineness  of  the  handwriting  of 
the  maker;  or,       ^ 

3.  By  a  subscribing  witness. 

History:  Enacted  March  11,  1872;  amended  March  24,  1S74. 
Code  Amdts.  1873-4,  p.  386. 

§1941.    OTHER  WITNESSES  MAY  ALSO  TESTIFY. 

If  the  subscribing  witness  denies  or  does  not  recollect  the 
execution  of  the  writing,  its  execution  may  still  be  proved 
by  other  evidence. 

Hintoryt  Enacted  March  11,  1872;  amended  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  247,  act 
held  unconstitutional,  see  history,  5  5  ante. 

§1942.  WHEN  EVIDENCE  OF  EXECUTION  NOT 
NECESSARY.  Where,  however,  evidence  is  given  that  the 
party  against  whom  the  writing  is  offered  has  at  any  time 
admitted  its  execution  no  other  evidence  of  the  execution 
need  be  given,  when  the  instrument  is  one  mentioned  in  sec- 
tion nineteen  hundred  and  forty-five,  or  one  produced  from 
the  custody  of  the  adverse  party,  and  has  been  acted  upon 
by  him  as  genuine. 

Hliitoryi  Enacted  March  11,  1872;  amended  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  247,  act 
held  unconstitutional,  see  history,  f  5  ante. 
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§1943.  EVIDENCE  OF  HANDWRITING.  The  hand- 
writing of  a  person  may  be  proved  by  any  one  who  believes 
it  to  be  his,  and  who  has  seen  him  write,  or  has  seen  writ- 
ings purporting  to  be  his,  upon  which  he  has  acted  or  been 
charged,  and  who  has  thus  acquired  a  knowledge  of  his 
handwriting. 

Hintoryt  Enacted  March  11,  1S72;  amended  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1.  p.  247,  act 
held  unconstitutional,  see  history,  S  &  ante. 

§  1944.  EVIDENCE  OF  HANDWRITING  BY  COM- 
PARISON.  Evidence  respecting  the  handwriting  may  also 
be  given  by  a  comparison,  made  by  the  witness  or  the  jury, 
with  writings  admitted  or  treated  as  ge^ine  by  the  party 
against  whom  the  evidence  is  offered,  or  proved  to  be  gen- 
uine to  the  satisfaction  of  the  judge. 

Hintoryt  Enacted  March  11,  1872;  amended  March  24.  1874, 
Code  Amdts.  1873-4,  p.  386. 

§1945.  SAME.  WHERE  A  WRITING  IS  MORE 
THAN  THIRTY  YEARS  OLD,  the  comparisons  may  be 
made  with  writings  purporting  to  be  genuine,  and  gener- 
ally respected  and  acted  upon  as  such,  by  persons  having 
an  interest  in  knowing  the  fact. 

Htotorjri     Enacted  March  11,  1872. 

§1946.  ENTRIES  OF  DECEDENTS,  EVIDENCE  IN 
SPECIFIED  CASES.  The  entries  and  other  writings  of  a 
decedent,  made  at  or  near  the  time  of  the  transaction,  and  in 
a  position  to  know  the  facts  stated  therein,  may  be  read 
as  prima  facie  evidence  of  the  facts  stated  therein,  in  the  fol- 
lowing cases: 

1.  When  the  entry  was  made  against  the  interest  of  the 
person  making  it. 

2.  When  it  was  made  in  a  professional  capacity  and  in 
the  ordinary  course  of  professional  conduct. 
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3.  When  it  was  made  in  the  performance  of  a  duty  spe- 
cially enjoined  by  law. 

Hlatoryt  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  387;  by  Code  Commission,  Act  March  8, 
1901,  Stats,  and  Amdts.  1900-1,  p.  247,  act  held  unconstitutional, 
see  history,  9  5  arfte. 


§1947.    COPIES     OF     ENTRIES     ALSO  ALLOWED. 

When  an  entry  is  repeated  in  the  regular  course  of  business, 
one  being  copied  from  another  at  or  near  the  time  of  the 
transaction,  all  the  entries  are  equally  regarded  as  originals. 

History  I  Enacted  March  11,  1872;  amended  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  247,  act 
held  unconstitutional,  see  history,  S  5  ante. 

§194«.  PRIVATE  WRITINGS,  HOW  PROVED.  Ev- 
ery private  writing,  except  last  wills  and  testaments,  may  be 
acknowledged  or  proved  and  certified  in  the  manner  provid- 
ed for  the  acknowledgment  of  proof  of  conveyances  of  real 
property,  and  the  certificate  of  such  acknowledgment  or 
proof  is  prima  facie  evidence  of  the  execution  of  the  writing 
in  the  same  manner  as  if  it  were  a  conveyance  of  real  prop- 
erty. 

History  I  Enacted  March  11,  1872;  amended  March  24,  1874. 
Code  Amdts.  1873-4,  p.  387;  by  Code  Commission,  Act  March  8, 
1901,  Stats,  and  Amdts.  1900-1,  p.  248,  act  held  unconstitutional, 
see  history,  9  5  ante. 

§1949.  COUNTY  CLERKS  TO  KEEP  PRIVATE  PA- 
PERS  DEPOSITED  [repealed]. 

Hlstoryi  Enacted  March  11.  1872,  repealed  March  24,  1874, 
Code  Amdts.  1873-4,  p.  387. 

§  1950.  REMOVAL  OF  PUBLIC  RECORDS.  The  rec- 
ord of  a  conveyance  of  real  property,  or  any  other  record,  a 
transcript  of  which  is  admissible  in  evidence,  must  not  be 
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I 

removed  from  the  office  where  it  is  kept,  except  upon  the 
order  of  a  court,  in  cases  where  the  inspection  of  the  record 
is  shown  to  be  essential  to  the  just  determination  of  the 
cause  or  proceeding^  pending,  or  where  the  court  is  held  in 
the  same  building  with  such  office. 

HiMtoryi     Enacted  March   11,    1872;   amended  March   24,    1874. 
Code  Amdts.   1873-4,  p.   387. 

§1951.    INSTRUMENT    AFFECTING    REAL     PROP- 
ERTY USED  AS  EVIDENCE.     Every  instrument  convey- 
ing or  affecting  real  property,  acknowledged  or  proved  and 
certified,  as  provided  in  the  Civil  Code,  may,  together  witb 
the  certificate  of  acknowledgment  or  proof,  be  read    in    evi- 
dence  in   an   action   or   proceeding,   without  further    proof; 
also,  the  original  record  of  such  conveyance  or  instrument 
thus  acknowledged  or  proved,  or  a  certified  copy  of  the  rec- 
ord of  such  conveyance   or  instrument  thus  acknowledged 
or  proved,  may  be  read  in  evidence,  with  the  like  effect  as 
the  original  instrument,  without  further  proof. 

HUtoryi  Enacted  March  24,  1874.  Code  Amdts.  1873-4,  p.  3S^: 
amended  March  1.  1889,  Stats,  and  Amdts.  1889,  p.  45;  by  Codv 
Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  19T)0-1«  p- 
248,  act  held  unconstitutional,  see  history,  f  5  ante. 
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CHAPTER  IV. 

MATERIAL.  OBJECTS  PRESENTED  TO  THE  SENSES,  OTHEK 

THAN  WRITINGS. 

f  1954.     Material  objects. 


§1954.  MATERIAL  OBJECTS.  Whenever  an  object, 
cognizable  by  the  senses,  has  such  a  relation  to  the  fact  in 
dispute  as  to  afford  reasonable  grounds  of  belief  respecting 
it,  or  to  make  an  item  in  the  sum  of  the  evidence,  such  object 
may  be  exhibited  to  the  jury,  or  its  existence,  situation,  and 
character  may  be  proved  by  witnesses.  The  admission  of 
such  evidence  must  be  regulated  by  the  sound  discretion  of 
the  court. 

HUtorys     Enacted  March  11,  1872. 


CHAPTER  V. 

INDIRECT   EVIDENCK,   INFERENCES,  AND   PRESUMPTIONS. 

§  1957.  Indirect  evidence  classified. 

S1958i  Inference  defined. 

9  1959.  Presumption  defined.  , 

9  19&0.  When  an  Inference  arises. 

9  1961.  Presumptions   may  be  controverted,   when. 

9  1962.  Specification   of   conclusive   presumptions. 

9  1963.  All  other  presumptions  may  be  controverted. 

§1957.    INDIRECT   EVIDENCE     CLASSIFIED.     Indi- 
rect evidence  is  of  two  kinds: 

1.  Inferences;  and, 

2.  Presumptions. 

History  I     Enacted  March  11,  1872. 
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§  1958.  INFERENCE  DEFINED.  An  inference  is  a  de- 
duction which  the  reason  of  the  jury  makes  from  the  facts 
proved,  without  an  express  direction  of  law  to  that  eflFcct. 

HUtoryt     Enacted'  March  11,  1872. 


§  1959.  PRESUMPTION  DEFINED.  A  presumption  is 
a  deduction  which  the  law  expressly  directs  to  be  made  from 
particular  facts. 

HUtom     Enacted  March  11,  1872. 


§1960.  WHEN  AN  INFERENCE  ARISES.  An  infer- 
ence must  be  founded: 

1.  On  a  fact  legally  proved;  and, 

2.  On  such  a  deduction  from  that  fact  as  is  warranted  by 
a  consideration  of  the  usual  propensities  or  passions  of  men, 
the  particular  propensities  or  passions  of  the  person  whose 
act  is  in  question,  the  course  of  business,  or  the  course  of 
nature. 

IflB«oryi     Enacted  March  11,  1872. 

§1961.  PRESUMPTIONS  MAY  BE  CONTROVERT- 
ED, WHEN.  A  presumption  (unless  declared  by  law  to  be 
conclusive)  may  be  controverted  by  other  evidence,  direct 
or  indirect;  but  unless  so  controverted,  the  jury  arc  bound 
to  find  according  to  the  presumption. 

RUtoiTt     Enacted  March  11,  1872. 

§1962.  SPECIFICATION  OF  CONCLUSIVE  PRE- 
SUMPTIONS. The  following  presumptions,  and  no  others, 
are  deemed  conclusive: 

1.  A  malicious  and  guilty  intent,  from  the  deliberate  com- 
mission of  an  unlawful  act,  for  the  purpose  of  injuring  an- 
other; 
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2.  The  truth  of  the  facts  recited,  from  the  recital  in  a 
written  instrument  between  the  parties  thereto,  or  their  suc- 
cessors in  interest  by  a  subsequent  title;  but  this  rule  does 
not  apply  to  the  recital  of  a  consideration; 

3.  Whenever  a  party  has,  by  his  own  declaration,  act,  or 
omission,  intentionally  and  deliberately  led  another  to  be- 
lieve a  particular  thing  true,  and  to  act  upon  such  belief,  he 
cannot,  in  any  litigation  arising  out  of  such  declaration,  act, 
or  omission,  be  permitted  to  falsify  it; 

4.  A  tenant  is  not  permitted  to  deny  the  title  of  his  land- 
lord at  the  time  of  the  commencement  of  the  relation; 

5.  The  issue  of  a  wife  cohabiting  with  her  husband,  who 
is  not  impotent,  is  indisputably  presumed  to  be  legitimate; 

6.  The  judgment  or  order  of  a  court,  when  declared  by 
this  code  to  be  conclusive;  but  such  judgment  or  order  must 
be  alleged  in  the  pleadings  if  there  be  an  opportunity  to  do 
so;  if  there  be  no  such  opportunity,  the  judgment  or  order 
may  be  used  as  evidence. 

7-  Any  other  presumption  which,  by  statute,  is  expressly 
made  conlrlusive. 

Hlstoryi  Enacted  March  11,  1872;  amended  by  Code  Com* 
mission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  248,  act 
held  unconstitutional,  see  history,  9  5  ante. 


§1963.  ALL  OTHER  PRESUMPTIONS  MAY  BE 
CONTROVERTED,  All  other  presumptions  are  satisfac- 
tory, if  uncontradicted.  They  are  denominated  disputable 
presumptions,  and  may  be  controverted  by  other  evidence. 
The  following  are  of  that  kind: 

1.  That  a  person  is  innocent  of  crime  or  wrong; 

2.  That  an  unlawful  act  was  done  with  an  unlawful  intent; 

3.  That  a  person  intends  the  ordinary  consequence  of  his 
voluntary  act; 

4.  That  a  person  takes  ordinary  care  of  his  own  concerns; 

5.  That  evidence  wilfully  suppressed  would  be  adverse  if 
produced; 
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6.  That  higher  evidence  would  be  adverse  from  inferior  be- 
ing produced; 

7.  That  money  paid  by  one  to  another  was  due  to  the 
latter; 

8.  That  a  thing  delivered  by  one  to  another  belonged  to 
the  latter; 

9.  That  an  obligation  delivered  up  to  the  debtor  has  been 
paid; 

10.  That  former  rent  or  installments  have  been  paid  when 
a  receipt  for  later  is  produced; 

11.  That  things  which  a  person  possesses  are  owned  by 
him; 

12.  That  a  person  is  the  owner  of  property  from  exercising 
acts  of  ownership  over  it,  or  from  common  reputation  of  his 
ownership; 

13.  That  a  person  in  possession  of  an  order  on  himself 
for  the  payment  of  money,  or  the  delivery  of  a  thing,  has 
paid  the  money  or  delivered  the  thing  accordingly^ 

14.  That  a  person  acting  in  a  public  office  w^as  regularly 
appointed  to  it; 

15.  That  official  duty  has  been  regularly  performed; 

16.  That  a  court  or  judge,  acting  as  such,  whether  in  this 
state  or  any  other  state  or  country,  was  acting  in  the  law- 
ful exercise  of  his  jurisdiction; 

17.  That  a  judicial  record,  when  not  conclusive  does  still 
correctly  determine  or  set  forth  the  rights  of  the  parties; 

18.  That  all  matters  within  an  issue  were  laid  before  the 
jury  and  passed  upon  by  them;  and  in  like  manner,  that  all 
matters  within  a  submission  to  arbitration  were  laid  before 
the  arbitrators  and  passed  upon  by  them; 

19.  That  private  transactions  have  been  fair  and  regular; 

20.  That  the  ordinary  course  of  business  has  been  fol- 
iQwed; 

21.  That  a  promissory  note  or  bill  of  exchange  was  given 
or  indorsed  for  a  sufficient  consideration; 
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22.  That  an  indorsement  of  a  negotiable  promissory  note 
or  bill  of  exchange  was  made  at  the  time  and  place  of  making 
the  note  or  bill; 

23.  That  a  writing  is  truly  dated; 

24.  That  a  letter  duly  directed  and  mailed  was  received  in 
the  regular  course  of  the  mail; 

25.  Identity  of  person  from  identity  of  name; 

26.  That  a  person  not  heard  from  in  seven  years  is  dead; 

27.  That  acquiescence  followed  from  a  belief  that  the 
thing  acquiesced  in  was  conformable  to  the  right  or  fact; 

28.  That  things  have  happened  according  to  the  ordinary 
course  of  nature  and  the  ordinary  habits  of  life; 

29.  That  persons  acting  as  copartners  have  entered  into 
contract  of  copartnership; 

30.  That  a  man  and  woman  deporting  themselves  as  hus- 
band and  wife  have  entered  into  a  lawful  contract  of  mar- 
riage; 

31.  That  a  child  born  in  lawful  wedlock,  there  being  no 
divorce  from  bed  and  board,  is  legitimate; 

32.  That  a  thing  once  proved  to  exist  continues  as  long 
as  is  usual  with  things  of  that  nature; 

33.  That  the  law  has  been  obeyed; 

34.  That  a  document  or  writing  more  than  thirty  years  old 
is  genuine,  when  the  same  has  been  since  generally  acted 
upon  as  genuine,  by  persons  having  an  interest  in  the  ques- 
tion, and  its  custody  has  been  satisfactorily  explained; 

35.  That  a  printed  and  published  book,  purporting  to  be 
printed  or  published  by  public  authority,  was  so  printed  or 
published; 

36.  That  a  printed  and  published  book,  purporting  to  con- 
tain reports  of  cases  adjudged  in  the  tribunals  of  the  state 
or  country  where  the  book  is  published,  contains  correct  re- 
ports of  such  cases; 

37.  That  a  trustee  or  other  person,  whose  duty  it  was  to 
convey  real  property  to  a  particular  person  has  actually 
conveyed  to  him,  when  such  presumption  is  necessary  to 
perfect  the  title  of  such  person  or  his  successor  in  interest; 
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38.  The  uninterrupted  use  by  the  public  of  land  for  a 
burial  ground,  for  five  years,  with  the  consent  of  the  owner, 
and  without  a  reservation  of  his  rights,  is  presumptive  evi- 
dence of  his  intention  to  dedicate  it  to  the  public  for  that 
purpose; 

39.  That  ther*  was  a  good  and  sufficient  consideration  for 
a  written  contract; 

40.  When  two  persons  perish  in  the  same  calamity,  such 
as  a  wreck,  a  battle,  or  a  conflagration,  and  it  is  not  shown 
who  died  first,  and  there  are  no  particular  circumstances 
from  which  it  can  be  inferred,  survivorship  is  presumed  from 
the  probabilities  resulting  from  the  strength,  age,  and  sex, 
according  to  the  following  rules: 

First. — If  both  of  those  who  have  perished  were  under  the 
age  of  fifteen  years  the  older  is  presumed  to  have  survived; 

Second. — If  both  were  above  the  age  of  sixty,  the  young'er 
is  presumed  to  have  survived; 

Third. — If  one  be  under,  fifteen  and  the  other  above  sixty, 
the  former  is  presumed  to  have  survived; 

Fourth. — If  both  be  over  fifteen  and  under  sixty,  and  the 
sexes  be  different,  the  male  is  presumed  to  have  survived;  if 
the  sexes  be  the  same,  then  the  older; 

Fifth. — If  one  be  under  fifteen,  or  over  sixty,  and  the  other 
between  those  ages,  the  latter  is  presumed  to  have  survived. 

RI«(orjrt  Enacted  March  11,  1872;  amended  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  249.  act 
held  unconstitutional,  see  history,  f  5  ante. 


956 


ch.VL]  INDISPENSABLE  EVIDENCE.  §§  1967-1969 


CHAPTER  VI. 

INDISPENSABLE    EVIDENCE. 

5  1967.  Indispensable  evidence,  what. 

i  1968.  To  prove  perjury  and   treason,  more  than  one  witness 

required. 

5  1969.  Will  to  be  in  writing. 

i  1970.  Will,  how  revoked. 

S  1971.  Transfer  of  real  property  to  be  In  writing. 

S  1972.  Last  section  not  to  extend  to  certain  cases. 

I  1973.  Aerreement  not  in  writing,  when  invalid. 

I  1974.  Representation  of  credit  by  writing. 

§1967.  INDISPENSABLE  EVIDENCE,  WHAT.  The 
law  makes  certain  evidence  necessary  to  the  validity  of  par- 
ticular acts,  or  the  proof  of  particular  facts. 

HUtoryt     Enacted  March  11,  1872. 

§1968.  TO  PROVE  PERJURY  AND  TREASON, 
MORE  THAN  ONE  WITNESS  REQUIRED.  Perjury  and 
treason  must  be  proved  by  testimony  of  more  than  one  wit- 
ness. Treason  by  the  testimony  of  two  witnesses  to  the 
same  overt  act;  and  perjury  by  the  testimony  of  two  wit- 
nesses, or  one  witness  and  corroborating  circumstances. 

Htotoiyi  Bnacted  March  11,  1872;  amended  by  Code  Com- 
mission, Act  March  8,  19&1,  Stats,  and  Amdts.  1900-1,  p.  251,  act 
held  unconstitutional,  see  history,  S  &  ante. 

§1969.  WILL  TO  BE  IN  WRITING.  A  last  will  and 
testament,  except  a  nuncupative  will,  is  invalid,  unless  it  be 
in  writing  and  executed  with  such  formalities  as  are  required 
by  law.  When,  therefore,  such  a  will  is  to  be  shown,  the 
instrument  itself  must  be  produced,  or  secondary  evidence 
of  its  contents  be  given. 

HUtorys  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.   1873-4,  p.   388. 
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§1970.  WILL,  HOW  REVOKED.  A  written  will  can- 
not be  revoked  or  altered  otherwise  than  as  provided  in  the 
Civil  Code. 

Htatoryt  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.   1873-4,  p.   388. 

§  197L  TRANSFER  OF  REAL  PROPERTY  TO  BE  IN 
WRITING.  No  estate  or  interest  in  real  property,  other 
than  for  leases  for  a  term  not  exceeding  one  year,  nor  any 
trust  or  power  over  or  concerning  it,  or  in  any  manner  re- 
lating thereto,  can  be  created,  granted,  assigned,  surrendered, 
or  declared,  otherwise  than  by  operation  of  law,  or  a  convey- 
ance or  other  instrument  in  writing,  subscribed  by  the  party 
creating,  granting,  assigning,  surrendering,  or  declaring  the 
same,  or  by  his  lawful  agent  thereunto  authorized  by  writ- 
ing. 

« 

Hlntoryi  Enacted  March  11,  1872;  repealed  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  251,  act 
held  unconstitutional,  see  history,  S  6  ante. 

§  1972.  LAST  SECTION  NOT  TO  EXTEND  TO  CER- 
TAIN CASES.  The  preceding  section  must  not  be  con- 
strued to  affect  the  power  of  a  testator  in  the  disposition  of 
his  real  property  by  a  last  will  and  testament,  nor  to  pre- 
vent any  trust  from  arising  or  being  extinguished  by  implica- 
tion or  operation  of  law,  nor  to  abridge  the  power  of  any 
court  to  compel  the  specific  performance  of  an  agreement, 
in  case  of  part  performance  thereof. 

History  I  Enacted  March  11,  1872;  repealed  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  251,  act 
held  unconstitutional,  see  history,  S  5  ante. 

§1973.  AGREEMENTS  NOT  IN  WRITING,  WHEN 
INVALID.  In  the  following  cases  the  agreement  is  invalid, 
unless  the  same  or  some  note  or  memorandum  thereof  be  in 
writing,    and    subscribed    by    the    party    charged,    or    by  his 
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agent.  Evidence,  therefore,  of  the  agreement,  cannot  be  re- 
ceived without  the  writing  or  secondary  evidence  of  its  con- 
tents: 

1.  An  agreement  that  by  its  terms  is  not  to  be  performed 
within  a  year  from  the  making  thereof; 

2.  A  special  promise  to  answer  for  the  debt,  default,  or 
miscarriage  of  another,  except  in  the  cases  provided  for  in 
section  twenty-seven  hundred  and  ninety-four  of  the  CiviJ 
Code; 

3.  An  agreement  made  upon  consideration  of  marriage 
other  than  a  mutual  promise  to  marry; 

4.  An  agreement  for  the  sale  of  goods,  chattels,  or  things 
in  action,  at  a  price  not  less  than  two  hundred  dollars,  unless 
the  buyer  accepts  or  receives  part  of  such  goods  and  chat' 
tels  or  the  evidences,  or  some  of  them,,  of  such  things  in  ac- 
tion, or  pays  at  the  time  some  part  of  t)fe  purchase  money; 
but  when  a  sale  is  made  at  auction,  an  entry  by  the  auc- 
tioneer in  his  sale-book,  at  the  time  of  the  sale,  of  the  kind 
of  property  sold,  the  terms  of  the  sale,  the  price,  and  the 
names  of  the  purchaser  and  person  on  whose  account  the 
sale  is  made,  is  a  sufficient  memorandum. 

5.  An  agreement  for  the  leasing  for  a  longer  period  than 
one  year,  or  for  the  sale  of  real  property,  or  of  an  interest 
therein;  and  such  agreement,  if  made  by  an  agent  of  the  party 
sought  to  be  charged,  is  invalid,  unless  the  authority  of  the 
agent  is  in  writing,  subscribed  by  the  party  sought  to  be 
charged; 

6.  An  agreement  authorizing  or  employing  an  agent  or 
broker  to  purchase  or  sell  real  estate  for  compensation  or  a 
commission; 

7.  An  agreement  which  by  its  terms  is  not  to  be  performed 
during  the  lifetime  of  the  promisor,  or  an  agreement  to  de'' 
or  bequeath  any  property,  or  to  make  any  provision  for  any 
person  by  will. 

Hlstoryi  Enacted  March  11,  1872;  repealed  by  Code  Com- 
mission, Act  March  8.  1901,  Stats,  and  Amdts.  1900-1,  p.  251,  act 
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held  unconstitutional,  see  history,  Kerr's  Cyc.  C.  C.  14;  amended 
March  18,  1907,  Stats,  and  Amdts.  1907,  p.  563.  Kerr's  Stats,  and 
Amdts.  1906-7,  p.  514.     In  effect  immediately. 

§  1974.  REPRESENTATION  OF  CREDIT  BY  WRIT- 
ING. No  evidence  is  admissible  to  charge  a  person  upon  a 
representation  as  to  the  credit  of  a  third  person,  unless  such 
representation,  or  some  memorandum  thereof,  be  in  writing, 
and  either  subscribed  by  or  in  the  handwriting  of,  the  party 
to  be  charged. 

History >  Enacted  March  11,  1872;  repealed  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  251,  act 
held  unconstitutional,  see  history,  S  5  ante. 
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CHAPTER  VII. 

CONCLUSIVE  OR  UNANSWERABLE  EVIDENCE. 
S  1978.     Conclusive  or  unanswerable  evidence. 

§1978.  CONCLUSIVE  OR  UNANSWERABLE  EVL 
DENCE.  No  evidence  is  by  law  made  conclusive  or  un- 
answerable, unless  so  declared  by  this  code. 

HLitorjri     Enacted  March  11,  1872. 


•1  961 


§§1981,1982         CODE  OF  CIVIL  PROCEDURE.    [Pt.IV,Tit.III. 

TITLE  III. 

OF  THE  PRODUCTION  OF  EVIDENCE. 

Chapter  I.     By  Whom  to  Bt  Produced,  §§  1981,  1982, 
II.     Means  of  Production,  §§1985-1997. 
III.     Manner  of  Production,  §§2002-2054. 


CHAPTER  I. 

BY  WHOM  TO  BE  PRODUCED. 

5  1981.     Evidence  to  be  produced,   by   whom. 
9  1982.     Writing  altered,  who  to  explain. 

§  1981.    EVIDENCE  TO  BE  PRODUCED,  BY  WHOM. 

The  party  holding  the  affirmative  of  the  issue  must  produce 
the  evidence  to  prove  it;  therefore,  the  burden  of  proof  lies 
on  the  party  who  would  be  defeated  if  no  evidence  were  given 
on  either  side. 

Historyi     Enacted  March  11,  1872. 

§1982.    WRITING   ALTERED,   WHO   TO   EXPLAIN. 

The  party  producing  a  writing  as  genuine  which  has  b^en 
altered,  or  appears  to  have  been  altered,  after  its  execution, 
in  a  part  material  to  the  question  in  dispute,  must  account 
for  the  appearance  or  alteration.  He  may  show  that  the  al- 
teration was  made  by  another,  without  his  concurrence,  or 
was  made  with  the  consent  of  the  parties  affected  by  it,  or 
otherwise  properly  or  innocently  made,  or  that  the  alteration 
did  not  change  the  meaning  or  language  of  the  instrument. 
If  he  do  that,  he  may  give  the  writing  in  evidence,  but  not 
otherwise. 

Hlstoryi  Enacted  March  11,  1872,  re-enactment  of  S  448 
Practice  At:t;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  251,  act  held  unconstitutional,  see 
history,   8  5  ante. 
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CHAPTER  II. 

MEANS   OF   PRODUCTION. 

S  1985.  Subpoena  for  witness  defined. 

S  1986.  Subpoena,  how  issued. 

9  1987.  Subpoena.  h*ow  served. 

9  1988.  How,  If  witness  be  concealed. 

9  1989.  When  a  witness  is  compelled  to  attend. 

9  1990.  Person  present  compelled  to  testify. 

9  1991.  Disobedience,   how   punished. 

9  1992.  Forfeiture  therefor. 

9  1998.  Warrant  may  issue  to  bringr  witness,  when. 

9  1994.  Contents  of  warrant. 

9  1995.  If  a  witness  be  a  prisoner,  how  brought. 

9  1996.  On  whose  motion. 

9  1997.  How  examined. 

§  1985.    SUBPOENA  FOR  WITNESS  DEFINED.     The 

process  by  which  the  attendance  of  a  witness  is  required  is  a 
subpoena.  It  is  a  writ  or  order  directed  to  a  person  and  re- 
quiring his  attendance  at  a  particular  time  and  place  to  tes- 
tify as  a  witness.'  It  may  also  require  him  to  bring  with  him 
any  books,  documents,  or  other  things  under  his  control 
which  he  is  bound  by  law  to  produce  in  evidence. 

History t     Enacted  March  11,  1872. 

§  1986.  SUBPOENA,  HOW  ISSUED.  A  subpoena  is  is- 
sued as  follows: 

1.  To  require  attendance  before  a  court,  or  at  the  trial  of 
an'  issue  therein,  or  upon  the  taking  of  a  deposition  in  an 
action  or  proceeding  pending  therein,  it  is  issued  by  the  clerk 
of  th^  court  in  which  the  action  or  proceeding  is  pending,  un- 
der the  seal  of  the  court,  or  if  there  is  no  clerk  or  seal  then 
by  a  judge  or  justice  of  such  court; 

2.  To  require  attendance  before  a  commissioner  appointed 
to  take  testimony  by  a  court  of  a  foreign  country,  or  of  the 
United  States,  or  of  any  other  state  in  the  United  States,  or 
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before  any  officer  or  officers  empowered  by  the  laws  of  the 
United  States  to  take  testimony,  it  may  be  issued  by  the  clerk 
of  the  superior  court  of  the  county  in  which  the  witness  is  to 
be  examined,  under  the  seal  of  such  court; 

3.  To  require  attendance  out  of  court,  in  cases  not  pro- 
vided for  in  subdivision  one,  before  a  judge,  justice,  or  other 
officer  authorized  to  administer  oaths  or  take  testimony  in 
any  matter  under  the  laws  of  this  state,  it  is  issued  by  the 
judge,  justice,  or  other  officer  before  whom  the  attendance  is 
required. 

[Issued  as  of  course,  when.]  If  the  subpoena  is  issued  to 
require  attendance  before  a  court,  or  at  the  trial  of  an  issue 
therein,  it  is  issued  by  the  clerk,  as  of  course,  upon  the  appli- 
cation of  the  party  desiring  it. 

[Issued  on  order  of  court,  when.]  If  it  is  issued  to  require 
attendance  before  a  commissioner  or  other  officer  upon  the 
taking  of  a  deposition,  it  must  be  issued  by  the  clerk  of  the 
superior  court  of  the  county  wherein  the  attendance  is  tc- 
quired  upon  the  order  of  such  court  or  of  a  judge  thereof, 
which  order  may  be  made  ex  parte. 

Hlstoryi  Enacted  March  11,  1872,  re-enactment  of  S  403 
Practice  Act  as  amended  April  12,  1859,  Stats.  1859,  p.  21S; 
amended  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  251,  act  held  unconstitutional,  see  history, 
Kerr's  Cyc.  C.  C.  fi  4;  amended  March  20,  1907,  Stats,  and 
Amdts.   1907,  p.  730,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  515. 

§  1987.  SUBPOENA,  HOW  SERVED.  The  service  of  a 
subpoena  is  made  by  showing  the  original  and  delivering  a 
copy,  or  a  ticket  containing  its  substance,  to  the  witness  per- 
sonally, giving  or  offering  to  him  at  the  same  time,  if  de- 
manded by  him,  the  fees  to  which  he  is  entitled  for  travel  to 
and  from  the  place  designated,  and  one  day's  attendance 
there.  The  service  must  be  made  so  as  to  allow  the  witness 
a  reasonable  time  for  preparation  and  travel  to  the  place  of 
attendance.    Such  service  may  be  made  by  any  person. 

HlstoiTt  Enacted  March  11,  1872,  re-enactment  of  I  404 
Practice  Act.  ^ 
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§1988.    HOW,  IF  WITNESS  BE  CONCEALED.     If  a 

witness  is  concealed  in  a  building  or  vessel,  so  as  to  prevent 
the  service  of  a  subpoena  upon  him,  any  court  or  judge,  or 
any  officer  issuing  the  subpoena,  may,  upon  proof  by  affidavit 
of  the  concealment,  and  of  the  materiality  of  the  witness, 
make  an  order  that  the  sheriff  of  the  county  serve  the  sub- 
poena; and  the  sheriff  must  serve  it  accordingly,  and  for 
that  purpose  may  break  into  the  building  or  vessel  where 
the  witness  is  concealed. 

Hlatori't-  Enacted  March  11,  1872,  re-enactment  of  5  405 
Practice  Act. 

§  1989.  WHEN  A  WITNESS  IS  COMPELLED  TO  AT- 
TEND.  A  witness  is  not  obliged  to  attend  as  a  witness  be- 
fore any  court,  judge,  justice,  or  any  other  officer,  out  of  the 
county  in  which  he  resides,  unless  the  distance  be  less  than 
fifty  miles  from  his  place  of  residence  to  the  place  of  trial. 

Hlstoryi  Enacted  March  11,  1872,  founded  upon  9  402,  Prac- 
tice Act;  amended  May  3,  1915,  Stats,  and  Amdts.  1915,  p.  330. 
In  effect  August  8,  1915. 

§  1990.  PERSON  PRESENT  COMPELLED  TO  TES- 
TIFY. A  person  present  in  court,  or  before  a  judicial  officer, 
may  be  required  to  testify  in  the  same  manner  as  if  he  were 
in  attendance  upon  a  subpoena  issued  by  such  court  or  of- 
ficer. 

Hlrnioryt  Enacted  March  11,  1872,  re-enactment  of  9  406 
Practice  Act 

§1991.  DISOBEDIENCE,  HOW  PUNISHED.  Dis- 
obedience to  a  subpoena,  or  a  refusal  to  be  sworn,  or  to 
answer  as  a  witness,  or  to  subscribe  an  affidavit  or  deposi- 
tion when  required,  may  be  punished  as  a  contempt  by  the 
court  issuing  the  subpoena.  When  the  subpoena,  in  any 
such  case,  requires  the  attendance  of  the  witness  before 
an    officer    or    commissioner    out    of   court,    it    is    the    duty 
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of  such  officer  or  commissioner  to  report  any  such  dis- 
obedience or  refusal  to  the  court  issuing  the  subpoena; 
and  the  witness  must  not  be  punished  for  any  refusal 
to  answer  a  question  or  to  subscribe  an  affidavit  or  depo- 
sition, unless,  after  a  hearing  upon  notice,  the  court  orders 
him  to  so  answer  or  subscribe  and  then  only  for  disobedi- 
ence to  such  order.  Any  judge,  justice,  or  other  officer  men- 
tioned in  subdivision  three  of  section  nineteen  hundred  and 
eighty-six,  may  report  any  such  disobedience  or  refusal  to 
the  superior  court  of  the  county  in  which  such  attendance 
wa^  required;  and  such  court  thereupon  has  power,  upon 
notice,  to  order  the  witness  to  perform  the  omitted  act,  and 
any  refusal  or  neglect  to  comply  with  such  order  may  be 
punished  as  a  contempt  of  such  court. 

Hlatoryi  Enacted  March  11,  1872,  re-enactment  of  9  409 
Practice  Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  19G0-1,  p.  262,  act  held  unconstitutional,  see 
history,  Kerr's  Cyc.  C.  C.  §  4;  amended  March  20,  1907,  Stats, 
and  Amdts.  1907,  p.  731,  Kerr's  Stats,  and  Amdts.  1906-7.  p.  515. 

§1992.  FORFEITURE  THEREFOR.  A  witness  dis- 
obeying a  subpoena  also  forfeits  to  the  party  aggrieved  the 
sum  of  one  hundred  dollars,  and  all  damages  which  he  may 
sustain  by  the  failure  of  the  witness  to  attend,  which  for- 
feiture and  damages  may  be  recovered  in  a  civil  action. 

Hlstoryt  Enacted  March  11,  1872,  re-enactment  of  i  410 
Practice  Act. 

§1993.  WARRANT  MAY  ISSUE  TO  BRING  WIT- 
NESS»  WHEN.  In  case  of  failure  of  a  witness  to  attend,  the 
court  or  officer  issuing  the  subpoena,  upon  proof  of  the  serv- 
ice thereof,  and  of  the  failure  of  the  witness,  may  isisue  a 
warrant  to  the  sheriff  of  the  county  to  arrest  the  witness  and 
bring  him  before  the  court  or  officer  where  his  attendance 
was  required. 

Hlfitoryi  Enacted  March  11,  1872,  re-enactment  of  8  411 
Practice  Act. 
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ch.II.]  WARRANT—CONTENTS  OF.  §§  1994-1996 

§  1994.  CONTENTS  OP  WARRANT.  Every  warrant  of 
commitment,  issued  by  a  court  or  officer  pursuant  to  this 
chapter,  must  specify  therein,  particularly,  the  cause  of  the 
commitment,  and  if  it  be  for  refusing  to  answer  a  question, 
such  question  must  be  stated  in  the  warrant.  And  every 
warrant  to  arrest  or  commit  a  witness,  pursuant  to  this  chap- 
ter, must  be  directed  to  the  sheriff  of  the  county  where  the 
witness  may  be,  and  must  be  executed  by  him  in  the  same 
manner  as  process  issued  by  the  superior  court. 

HIatoryt  Enacted  March  11,  1872;  amended  April  16,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  115. 


§1995.  IF  A  WITNESS  BE  A  PRISONER,  HOW 
BROUGHT.  If  the  witness  be  a  prisoner,  confined  in  a  jail 
or  prison  within  this  state,  an  order  for  his  examination  in 
the  prison  upon  deposition,  or  for  his  temporary  removal  and 
production  before  a  court  or  officer,  for  the  purpose  of  being 
orally  examined,  may  be  made  as  follows: 

1.  By  the  court  itself  in  which  the  action  or  special  pro- 
ceeding is  pending,  unless  it  be  a  justices'  court. 

2.  By  a  justice  of  the  supreme  court,  or  a  judge  of  the  su- 
perior court  of  the  county  where  the  action  or  proceeding  is 
pending,  if  pending  before  a  justices'  court,  or  before  a  judge 
or  other  person  out  of  court. 

Hlfitor>-t  Enacted  March  11,  1872,  re-enactment  of  §  412 
Practice  Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C. 
P.  pt.),  p.  115. 

§  1996.  ON  WHOSE  MOTION.  Such  order  can  only  be 
made  on  the  motion  of  a  party,  upon  affidavit  showing  the 
nature  of  the  action  or  proceeding,  the  testimony  expected 
from  the  witness,  and  its  materiality. 

Hlntoryi  Enacted  March  H,  1872,  re-enactment  of  8^413 
Practice  Act. 
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§1997.  HOW  EXAMINED.  If  the  witness  be  impris- 
oned in  the  county  where  the  action  or  proceeding  is  pend- 
ing, his  production  niay  be  required.  In  all  other  cases  his 
examination,  when  allowed,  must  be  taken  upon  deposition. 

HIatory:  Enacted  March  11,  1872,  re-enactment  of  {413 
Practice  Act. 
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CHAPTER  III. 

MANNER  OF  PRODUCTION. 

Article  I.     Mode   of   Taking   the   Testimony    of    Witnesses, 

§§  2002-2006. 
II.    Affidavits,  §§  2009-2015. 
III.     Depositions,  §§  2019-2023. 
IV.     Manner  of  Taking  Depositions  Out  of  the  State, 

§  2024-2029. 
V.     Manner    of   Taking     Depositions    in     the     State, 

§§  2031-2038. 
VI.     General  Rules  of  Examination,  §§2042-2054. 


ARTICLE  I. 

MODE  OF  TAKING  THE   TESTIMONY   OF  WITNESSES. 

S  2002.  Testimony,  in  what  mode  taken. 

9  2003.  Affidavit  defined. 

S  2004.  A  deposition  defined. 

S  2006.  Oral  examination  defined. 

S  2006.  Deposition,  how  taken. 

§  2002.    TESTIMONY,  IN  WHAT  MODE  TAKEN.    The 

testimony  of  witnesses  is  taken  in  three  modes: 

1.  By  affidavit; 

2.  By  deposition; 

3.  By  oral  examination. 

History  I     Enacted  March  11»  1872. 

§  2003.  AFFIDAVIT  DEFINED.  An  affidavit  is  a  writ- 
ten declaration  under  oath,  made  without  notice  to  the  ad* 
verse  party. 

Htatorri     Enacted  March  11,  1872. 
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§2004.  A  DEPOSITION  DEFINED.  A  deposition  is  a 
written  declaration,  under  oath,  made  upon  notice  to  the  ad- 
verse party,  for  the  purpose  of  enabling  him  to  attend  and 
cross-e:iamine.  In  all  actions  and  proceedings  where  the  de- 
fault of  the  defendant  has  been  duly  entered,  and  in  all  pro- 
ceedings to  obtain  letters  of  administration,  or  for  the  pro- 
bate of  wills  and  the  issuance  of  letters  testamentary  thereon, 
where,  after  due  and  legal  notice,  those  entitled  to  contest 
the  application  have  failed  to  appear,  the  entry  of  said  de- 
faults, and  the  failure  of  said  persons  to  appear  after  notice, 
shall  be  deemed  to  be  a  waiver  of  the  right  to  any  further 
notice  of  any  application  or  proceeding  to  take  testimony  by- 
deposition  in  such  action  or  proceeding. 

Hlstoryi  Enacted  Marc^  11,  1872;  amended,  March  ,23,  1907, 
Stats,  and  Amdts.  1907,  p.  981,  Kerr's  Stats,  and  Amdts.  1906-7. 
p.   516. 

§2005.     ORAL    EXAMINATION    DEFINED.     An    oral 

examination  is  an  examination  in  presence  of  the  jury  or 
tribunal  which  is  to  decide  the  fact  or  act  upon  it,  the  testi- 
mony being  heard  by  the  jury  or  tribunal  from  the  lips  of  the 
witness. 

HIatorri     Enacted  March  11,  1S72. 

§2006.  DEPOSITION,  HOW  TAKEN.  Depositions 
must  be  taken  in  the  form  of  question  and  answer.  The 
words  of  the  witness  must  be  written  down,  in  the  presence 
of  the  witness,  by  the  officer  taking  the  deposition,  or  by  some 
disinterested  person  appointed  by  him.  It  may  be  taken  down 
in  shorthand,  in  which  case  it  must  be  transcribed  into  long- 
hand by  the  person  who  took  it  down.  When  completed,  it 
must  be  carefully  read  to  or  by  the  witness  and  corrected  by 
him  in  any  particular,  if  desired,  by  writing  or  causing  his 
corrections  to  be  written  in  the  body  or  margin  of  or  at  the 
bottom  of  the  deposition,  and  must  then  be  subscribed  by  the 
witness.     The  officer  before  whom   the  deposition   is  taken 
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\ 
must  write  his  initials  near  said  corrections.     If  the  parties 
agree  in  writing  to  any  other  mode,  the  mode  so  agreed  upon 
must  be«followed. 

"BimtoTjt  Enacted '  March  11,  1872;  amended  by  Code  Com- 
mission, Act  March  8.  1901«  Stats,  and  Amdts.  1900-1,  p.  252, 
act  held  unconstitutional,  see  history,  Kerr's  Cyc.  C.  C.  9  4; 
amended  March  20,  1907.  Stats,  and  Amdts.  1907,  p.  731,  Kerr's 
Stats,  and  Amdts.  1906-7,  p.  516.   • 
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ARTICLE  II. 

AFFIDAVITS. 

i  2009.     For  what  purposes  may  be  used. 

S  2010.     Evidence  of  publicatiqn,  whaL 

9  2011.     Filing  evidence  of  publication. 

S  2012.     Affidavits  to  be  used  in  this  state,  before  whom  may  be 

taken  in  this  state. 
9  2013.     Affidavit  out  of  state,  how  taken. 
9  2014.     If  made  In  a  foreign  country,  before  whom  taken. 
9  2015.     Certificate  of  the  clerk,   if  taken  before  a  Judge  of   a 

court  out  of  this  state. 

§  2009.    FOR  WHAT  PURPOSES  MAY  BE  USED.    An 

affidavit  may  be  used  to  verify  a  pleading  or  a  paper  in  a 
special  proceeding,  to  prove  the  service  of  a  summons,  no> 
tice,  or  other  paper  in  an  action  or  special  proceeding,  to 
obtain  a  provisional  remedy,  the  examination  of  a  witness,  or 
a  stay  of  proceedings,  or  upon  a  motion,  and  in  any  other 
case  expressly  permitted  by  some  other  provision  of  this 
code. 

Hlstoryt     Enacted  March    11,   1872. 

^^§2010.      EVIDENCE  OF  PUBLICATION.  WHAT.    Evi- 

''ce  of  the  publication  of  a  document  or  notice  required  by 

»  or  hy  an  order  of  a  court  or  judge,  to  be  published  in  a 

^spaper,  *may  be  given  by  the  affidavit  of  the  printer  of  the 

^       ^P^Pc,    or  his  foreman  or  principal  clerk,  annexed  to  a 

^^^  ^^   the    document  or  notice,  specifying  the  times  when, 

^^^  I>aper  in  which  the  publication  was  made. 

Ujj     **^'^  *        B^nacted  March   11,    1872;   amended   by  Code   Com- 
act  h   I^     -A.ct     March    8,    1901.  Stats,   and   AmdtB,    1900-1.   p.   252, 
«'a    unconatltutlonal,  see  klstory*  5  5  ante. 
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§2011.    PILING  EVIDENCE   OF  PUBLICATION.     If 

such  affidavit  be  made  in  an  action  or  special  proceeding 
pending  in  a  court,  it  may  be  filed  with  the  court  or  a  clerk 
thereof.  If  not  so  made,  it  may  be  filed  with  the  clerk  of  the 
county  where  the  newspaper  is  printed.  In  either  case  the 
original  affidavit,  or  a  copy  thereof,  certified  by  the  judge  of 
the  court  or  clerk  having  it  in  custody,  is  prima  facie  evi- 
dence of  the  facts  stated  therein. 

HlAtoryi  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts:  1878-4,  p.  388. 

\ 

§2012.  AFFIDAVIT  TO  BE  USED  IN  THIS  STATE, 
BEFORE  WHOM  MAY  BE  TAKEN.  An  affidavit  to  be 
used  before  any  court,  judge,  or  officer  of  this  state  may  be 
taken  before  any  officer  authorized  to  administer  oaths. 

Htotoryi  Enacted  March  11,  1872,  re-enactment  of  {  424 
Practice  Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Btats.  and  Amdts.  1900-1,  p.  252,  act  held  unconstitutional,  see 
history,  Kerr's  Cyc.  C.  C.  8  4;  amended  March  20,  1907,  Stats. 
and  Amdts.  1907,  p.  734,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  516. 

§2013.  AFFIDAVIT  OUT  OF  THIS  STATE,  HOW 
TAKEN.  An  affidavit  taken  in  another  state  of  the  United 
States,  to  be  used  in  this  state,  may  be  taken  before  a  com- 
missioner appointed  by  the  governor  of  this  state  to  take 
affidavits  and  depositions  in  such  other  state,  or  before  any 
notary  public  in  another  state,  or  before  any  judge  or  clerk 
of  a  court  of  record  having  a  seal. 

Htatoryi  Enacted  March  11.  1872,  re-enactment  of  §425 
Practice  Act;  amended  March  24.  1874,  Code  Amdts.  1873-4,  p. 
?89;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  253,  act  held  unconstitutional,  see  klstory,  S  5  ante. 

§2014.  IF  MADE  IN  A  FOREIGN  COUNTRY,  BE- 
FORE WHOM  TAKEN.  An  affidavit  taken  in  a  foreign 
country  to  be  used  in  this  state,  may  be  taken  before  an  am- 
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bassador,  minister,  consul,  vice-consul,  or  consular  agent  of 
the  United  States,  or  before  any  judge  of  a  court  of  record 
having  a  seal  in  such  foreign  country. 

HIstom  Enacted  March  11.  1872,  re-enactment  of  §  426 
Practice  Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p. 
389;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  2-53,  act  held  unconstitutional,  see  UI«tory»  9  6  ante. 

§  2015.  CERTIFICATE  OP  THE  CLERK,  IP  TAKEN 
BEFORE  A  JUDGE  OF  A  COURT  OUT  OF  THIS 
STATE.  When  an  affidavit  is  taken  before  a  judge  or  a 
court  in  another  state,  or  in  a  foreign  country,  the  genuiner 
ness  of  the  signature  of  the  judge,  the  existence  of  the  court, 
and  the  fact  that  such  judge  is  a  member  thereof,  must  be 
certified  by  the  clerk  of  the  court,  under  the  seal  thereof. 

Hlstoryt  Enacted  March  11,  1872,  re-enactment  of  i  421 
Practice  Act;  repealed  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  253,  act  held  unconstitutional,  see 
klatory,  9  5  ante. 
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ARTICLE  III. 
DEPOSITIONS. 

8  2019.     Deposition,  when  used. 

9  2020.     Testimony  'of  a  witness  out  of  the  state,  when  taken. 
S  2021.     In  the  state,  when  taken. 

S  2022.     May  be  read  In  evidence  by  either  party. 

9  2023.     Court  may  order  deposition  of  adverse  party  in  default. 


§2019.  DEPOSITION,  WHEN  USED.  In  all  cases  other 
than  those  mentioned  in  section  two  thousand  and  nine, 
where  a  written  declaration  under  oath  is  used,  it  must  be  a 
deposition  as  prescribed  by  this  code. 

Hlfltoryi     Enacted  March  11,   1872. 

§  2020.  TESTIMONY  OF  A  WITNESS  OUT  OF  THE 
STATE,  WHEN  TAKEN.  The  testimony  of  a  witness  out 
of  this  state  may  be  taken  by  deposition  in  the  following 
cases: 

1.  In  an  action,  at  any  time  after  the  service  of  summons, 
or  the  appearance  of  the  defendant. 

2.  In  a  special  proceeding,  any  time  after  a  question  of  fact 
has  arisen  therein. 

3.  Where  default  has  been  made  by  any  or  all  of  the  de- 
fendants. 

HlBtoryi  Enacted  March  11,  1872,  re-enactment  of  9  432 
Practice  Act;  amended  by  Code  Commission,  Act  March  S,  1901, 
Stats,  and  Amdts.  1900-1,  p.  253,  act  held  unconstitutional,  see 
history,  Kerr's  Cyc.  C.  C.  i  i;  amended  April  16,  1909,  Stats,  and 
Amdts.  1909,  p.  965. 

§2021.  IN  THIS  STATE,  WHEN  TAKEN.  The  testi- 
mony of  a  witness  in  thi3  state  may  be  taken  by  deposition 
in  an  action  at  any  time  after  the  service  of  the  summons 
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or  the  appearance  of  the  defendant,  and  in  a  special  pro- 
ceeding after  a  question  of  fact  has  arisen  therein,  in  the 
following  cases: 

1.  When  the  witness  is  a  party  to  the  action  or  proceeding 
or  an  officer  or  member  of  a  corporation  which  is  a  party 
to  the  action  or  proceeding,  or  a  person  for  whose  imme- 
diate benefit  the  action  or  proceeding  is  prosecuted  or  de- 
fended; 

2.  When  the  witness  resides  out  of  the  county  in  which  his 
testimony  is  to  be  used,  or  resides  in  the  county  but  more 
than  fifty  miles  distant  from  the  place  of  trial  or  hearing  by 
the  nearest  usual  traveled  route; 

3.  When  the  witness  is  about  to  leave  the  county*  where 
the  action  is  to  be  tried,  and  will  probably  continue  absent 
when  the  testimony  is  required; 

4.  When  the  witness,  otherwise  liable  to  attend  the  trial, 
is  nevertheless  too  infirm  to  attend; 

5.  When  the  testimony  is  required  upon  a  motion,  or  in 
any  other  case  where  the  oral  examination  of  the  witness 
is  not  required; 

6.  When  the  witness  is  the  only  'one  who  can  establish 
facts  or  a  fact  material  to  the  issue;  provided,  that  the  dep- 
osition of  such  witness  shall  not  be  used  if  his  presence  can 
be  procured  at  the  time  of  the  trial  of  the  cause. 

Hlatory:  Enacted  March  11,  1872,  re-enactment  of  {428 
Practice  Act,  adding  parag^raph  6;  amended  March  15,  1876, 
Code  Amdts.  1875-6,  p.  106;  March  9,  1878,  Code  Amdts.  1877-8, 
p.  112;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  253,  act  held  unconstitutional,  see  Matory,  8  5 
ante;  March  18,  1905.  Stats,  and  Amdts.  1905,  p.  137. 

§  2022.  MAY  BE  READ  IN  EVIDENCE  BY  EITHER 
PARTY.  A  deposition  taken  and  returned,  as  provided  in 
this  chapter,  may,  except  as  provided  in  section  twenty  hun- 
dred and  thirty-two,  be  read  in  evidence  by  either  party  at 
any  stage  of  the  action  or  proceeding  in  which  it  was  taken, 
or  in  any  other  action  or  proceeding  between  the  same  par- 
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ties  or  their  privies  or  successors  in  interest  upon  the  same 
subject  and  is  then  deemed  the  evidence  of  the  party  read- 
ing^ it;  but  the  court  may  exclude  the  same  if  it  appears  that 
the  taking  thereof  was  in  any  material  respect  unfair. 

Hlatoryi  Enacted  March  20,  1907,  Stats,  and  Amdts.  1907, 
p.  732,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  516. 

§2023.  COURT  MAY  ORDER  DEPOSITION  IF  AD- 
VERSE  PARTY  IN  DEFAULT.  If  an  adverse  party  is  in 
default  for  not  appearing  and  answering  within  the  time  al- 
lowed by  law  or  the  court,  or  if,  in  a  special  proceeding,  some 
or  all  of  the  parties  interested  have  not  appeared,  the  court 
may  authorize  a  deposition  to  be  taken  without  the  servicd 
of  any  affidavit  upon,  or  the  giving  of  any  notice  to,  the 
party  so  in  default  or  not  appearing,  or  may  provide  that 
notice  be  given  to  him  in  such  mode  as  to  the  court  may  seem 
proper. 

Hlatoryt  Enacted  March  20,  1907,  Stats,  and  Amdts.  1907, 
p.    732,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  517. 
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ARTICLE  IV. 

MANNER  OF  TAKING  DEPOSITIONS  OUT  OF  THE  STATE. 

8  2024.     How   taken.     Justice's  court.     To   whom   directed. 

8  2025.     Proper    Interrogatories    may    be    prepared,    or    may     be 

waived   by   the   parties. 
§  2025 Vi. Of  nonresident  witness,  on  oral  interrogatories. 
8  2026.     Authorities  and  duties  of  commissioner. 

8  2027.     Trial,  when  postponed  for  reason  of  non-return  of  com- 

mission. 

9  2028.     Deposition,  by  whom  used. 

8  2029.     Notice    dispensed    with    where    witness    resides    out    of 
state,  when. 

§2024.  HOW  TAKEN.  JUSTICES'  COURT.  TO 
WHOM  DIRECTED.  The  deposition  of  a  witness  out  of 
this  state  may  be  taken  upon  a  commission  issued  from  the 
court  under  the  seal  of  the  court,  upon  an  order  of  the  court, 
or  a  judge  or  a  justice  thereof,  on  the  application  of  either 
party,  upon  five  days  previous  notice  to  the  other. 

[Certificate  of  clerk  of  court.]  If  the  court  is  a  justice's 
court,  the  commission  must  have  attached  to  it  a  certificate 
of  the  clerk  of  the  superior  court  of  the  county  in  which 
such  justice's  court  is  held,  under  the  seal  of  such  superior 
court,  to  the  effect  that  the  person  issuing  the  same  was  an 
acting  justice  of  the  peace  at  the  date  of  the  commission. 

[To  whom  directed.]  If  issued  to  any  place  within  the 
United  States  it  may  be  directed  to  a  person  agreed  upon 
by  the  parties,  or  if  they  do  not  agree,  to  any  notary  public, 
judge  or  justice  of  the  peace  or  commissioner  selected  by  the 
court  or  judge  or  justice  issuing  it.  If  issued  to  any  country 
out  of  the  United  States,  it  may  be  directed  to  a  minister. 
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ambassador,  consul,  vice-consul,  or  consular  agent  of  the 
United  States  in  such  country,  or  to  any  person  agreed  upon 
by  the  parties. 

Hlstoryi  Enacted  March  11,  1872,  re-enactment  of  8  433 
Practice  Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p. 
389;  April  16,  1880.  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  115;  March 
10,  1891,  Stats,  and  Amdts.  1891.  p.  51;  by  Code  Commission,  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  253,  act  held  unconsti- 
tutional, see  history,  Kerr's  Cyc.  C.  0.  S  4;  amended  March  20, 
1907,  Stats,  and  Amdts.  1907,  p.  732,  Kerr's  Stats,  and  Amdts. 
1906-7,  p.  517;  April  16,  1909,  Stats,  and  Amdts.  1909,  p.  965. 


§2025.  PROPER  INTERROGATORIES  MAY  BE 
PREPARED,  OR  MAY  BE  WAIVED  BY  THE  PARTIES. 

The  party  moving  for  the  commission  must,  unless  it  is 
waived  by  the  other  party,  attach  to  the  notice  of  the  motion 
the  interrogatories  upon  which  he  desires  it  to  be  taken.  On 
the  hearing  of  the  motion,  the  other  party  must  propose 
such  cross-interrogatories  as  he  may  desire. 

If  the  parties  do  not  agree  as  to  the  form  of  the  interrog* 
atories,  the  court  must  settle  their  form,  but  such  agree- 
ment or  settlement  docs  not  preclude  either  party,  when  the 
deposition  is  offered  in  evidence,  from  interposing  any  ob- 
jection to  any  interrogatory  except  as  to  the  form  thereof. 

The  settlement  of  interrogatories  may  be  had  at  the  time 
of  the  hearing  of  the  motion,  or  at  any  other  time  which  the 
court  may  appoint;  but  the  moving  party  must,  if  he  request 
it,  be  allowed  two  days  within  which  to  propose  such  re- 
direct interrogatories  as  the  cross-interrogatories  proposed 
render  proper. 

[Interrogatories  to  be  annexed.]  When  agreed  upon  or 
settled,  the  interrogatories  must  be  annexed  to  the  commis- 
sion; or,  when  the  parties  agree  to  that  mode,  or  the  court 
on  the  application  of  either  party,  after  a  hearing  had  upon 
two  days'  notice  to  the  opposite  party,  so  directs,  the  ex- 
amination must  be  without  written  interrogatories. 
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History t  Enacted  March  11,  1872,  re-enactment  o£  8  434 
Practice  Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  253.  act  held  unconstitutional,  see 
'history,  Kerr's  Cyc.  C.  C.  S4;  amended  March  20,  1907,  Stats, 
and  Amdts.  1907,  p.  733,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  517. 


§2025^.  OF  NONRESIDENT  WITNESS,  ON  ORAL 
INTERROGATORIES.  When  a  party  shall  desire  to  take 
the  evidence  of  a  nonresident  witness,  to  be  used  in  any  cause 
pending  in  this  state,  the  party  desiring  the  same  (or  where 
notice  shall  have  been  given  that  a  commission  to  take  the 
testimony  of  a  non-resident  witness  will  be  applied  for,  the 
opposite  party,  upon  giving  the  other  three  days'  notice  in 
writing  of  his  election  so  to  do),  may  have  a  commission 
directed  in  the  same  manner  as  provided  in  section  two 
thousand  and  twenty-four  of  Code  of  Civil  Procedure,  to 
take  such  evidence,  upon  interrogatories  to  be  propounded 
to  the  witness  orally;  upon  the  taking  of  which  each  party 
may  appear  before  the  commission,  in  person  or  by  attor- 
ney, and  interrogate  the  witness.  The  party  desiring  such 
testimony  shall  give  to  the  other  the  following  notice  of  the 
time  and  place  of  taking  the  same,  to  wit:  ten  days,  and  one 
day  in  addition  thereto  (Sundays  included)  for  every  three 
hundred  miles'  travel  from  the  placing  of  holding  the  court 
to  the  place  where  such  deposition  is  to  be  taken. 

[Costs  on  non-attendance  of  party  giving  notice.]  When 
a  party  to  a  suit  shall  give  the  opposite  party  notice  to  take 
a  deposition  upon  oral  interrogatories,  and  shall  fail  to  take 
the  same  accordingly,  unless  such  failure  be  on  account  of 
the  non-attendance  of  the  witness,  not  occasioned  by  the  fault 
of  the  party  giving  the  notice,  or  some  other  unavoidable 
cause,  the  party  notified,  if  he  shall  attend  himself  or  by  at- 
torney, agreeably  to  the  notice,  shall  be  entitled  to  two  dollars 
per  day  for  each  day  he  may  attend  under  such  notice,  and 
to  six  cents  per  mile  for  every  mile  that  he  shall  necessarily 
travel  in  going  to  and  returning  from  the  place  designated 
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to  take  the  deposition,  to  be  allowed  by  the  court  where  the 
suit  is  pending  and  for  which  execution  may  issue. 

Hkrtoryi     Enacted  March  21,  1903,  Stats,  and  Amdts.  1903,  p. 
351. 


§2026.  AUTHORITY  AND  DUTIES  OF  COMMIS- 
SIONER. The  commission  must  authorize  the  commis- 
sioner to  administer  an  oath  to  the  witness  and  to  take  his 
deposition  in  answer  to  the  interrogatories,  or  when  the  ex- 
amination is  to  be  without  interrogatories,  in  respect  to  the 
question  in  dispute,  and  to  certify  the  deposition  to  the  court, 
in  a  sealed  envelope,  directed  to  the  clerk,  if  there  be  one, 
and  if  not,  to  the  judge  thereof,  and  forwarded  to  him  by 
mail  or  other  usual  channel  of  conveyance. 

Hlvtorri  Enacted  March  11,  1872,  re-enactment  of  S  435 
Practice  Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  254,  act  held  unconstitutional,  see 
history,  Kerr's  Cyc.  C.  C.  9  4;  amended  March  20,  1907,  Stats. 
and  Amdts.  1907,  p.  733,  Kerr's  Stats,  and  Amdts.  1906-7.  p.  518. 

§2027.  TRIAL,  WHEN  POSTPONED  FOR  REASON 
OF  NON-RETURN  OF  COMMISSION.  A  trial  or  other 
proceeding  must  not  be  postponed  by  reason  of  a  commis- 
sion not  returned,  except  upon  evidence,  satisfactory  to  the 
court,  that  the  testimony  of  the  witness  is  necessary,  and 
that  proper  diligence  has  been  used  to  obtain  it. 

Hlatory-i  Enacted  March  11,  1872,  re-enactment  of  9  436 
Practice  Act. 

§2028.  DEPOSITION,  BY  WHOM  USED.  The  depo- 
sition mentioned  in  this  article  may  be  used  by  either  party 
on  the  trial  or  other  proceeding,  against  any  other  party 
giving  or  receiving  the  notice,  subject  to  all  just  exceptions. 

nimtorjt  Enacted  March  11.  1872;  amended  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  254.  act 
held  unconstitutional,  see  history,  g  5  ante. 
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§2029.    NOTICE  DISPENSED  WITH  WHERE  WII^- 
NESS  RESIDES  OUT  OF  STATE,  WHEN.    In  all  cases 

where  service  of  summons  has  been  had  by  publication  a.s 
provided  by  law  and  after  default  has  been  duly  entered, 
and  it  appears  by  affidavit  that  the  residence  of  a  party  to 
the  action  is  unknown  and  the  witness  resides  out  of  tHe 
state,  then  in  such  cases  the  notice  provided  for  in  this  ar- 
ticle shall  be  dispensed  with. 

Htotoryt    Enacted  March  5.  1907.  Stats,  and  Amdts.  1907,  p.  110, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  618. 


982 


ch.III,art.V.]  TAKING  DEPOSITIONS.  §2031 


ARTICLE  V. 

MANNER  OF  TAKING  DEPOSITIONS  IN  THIS   STATE. 

S  20S1.     Depositions    may   be    taken    before   a  Jud^e,    etc.,    upon 

notice  to  the  Adverse  party. 
9  2032.     Manner  of  taking:  depositions.     May  be  used  by  either 

party  on  the  trial. 
9  2033.     When  deposition  excluded   [repealed}. 
9  2034.     A    deposition    once    taken    may    be    read    at    any    time 

[repealed]. 
9  2085.     Deposition  in  this  state  to  be  used  in  other  states. 
9  2036.     How  to  procure  witness  upon  commission. 
9  2037.     How,  If  no  commission. 
9  2038.     Deposition,   how  taken. 

§  2031.  DEPOSITIONS  MAY  BE  TAKEN  BEFORE  A 
JUDGE,  ETC.,  UPON  NOTICE  TO  THE  ADVERSE 
PARTY.  Either  party  may  have  the  deposition  taken  of  a 
witness  in  this  state,  in  either  of  the  cases  mentioned  in  sec- 
tion two  thousand  and  twenty-one,  before  a  judge  or  officer 
authorized  to  administer  oaths,  on  serving  upon  the  adverse 
party  previous  notice  of  the  time  and  place  of  examination, 
together  with  a  copy  of  an  affidavit,  showing  that  the  case 
is  within  that  section.  Such  notice  must  be  at  least  five  days, 
adding  also  one  day  for  every  twenty-five  miles  of  the  dis- 
tance of  the  place  of  examination  from  the  residence  of  the 
person  to  whom  the  notice  is  given,  unless,  for  a  cause 
shown,  a  judge,  by  order,  prescribed  a  shorter  time.  When 
a  shorter  time  is  prescribed,  a  copy  of  the  order  must  be 
served  with  the  notice. 

Htotoryt  Enacted  March  11,  1872,.  founded  on  429  Practice 
Act;  amended  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  255,  act  held  unconstitutional,  see  history,  9  5 
ante. 
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§  2032.    MANNER  OF  TAKING  DEPOSITIONS.    MAY 
BE  USED  BY  EITHER  PARTY  ON  THE  TRIAL.    Either 

party  may  attend  the  examination  and  put  such  questions, 
direct  and  cross,  as  may  be  proper.     The  ^deposition,  when 
completed,  must  be  carefully  read  to  the^  witness  and  cor- 
rected by  him  in  any  particular,  if  desired;  it  must  then   be 
subscribed  by  the  witness,  certified  by  the  judge  or  officcf 
taking  the  deposition,  inclosed  in  an  envelope  or  wrapper, 
sealed,  and  directed  to  the  clerk  of  the  court  in  which   the 
action  is  pending,  or  to  such  person  as  the  parties  in  writ- 
ing may  agree  upon,  and  either  delivered  by  the  judge   or 
officer  to  the  clerk  or  such  person,  or  transmitted  through 
the   mail  or  by  some  safe  private  opportunity;   and   there- 
upon such  deposition  may  be  used  by  either  party  upon  the 
trial  or  other  proceeding  against  any  party  giving  or  receiv- 
ing the  notice,  subject  to  all  legal  exceptions;  but 

If  the  parties  attend  at  the  examination,  no  objection  to 
the  form  of  an  interrogatory  shall  be  made  at  the  trial,  un- 
less the  same  was  stated  at  the  time  of  the  examination.  If 
the  deposition  be  taken  under  subdivisions  two,  three,  and 
four,  of  section  two  thousand  and  twenty-one,  proof  must  be 
made  at  the  trial  that  the  witness  continues  absent  or  in- 
firm, or  is  dead.  The  deposition  thus  taken  may  be  also  read 
in  case  of  the  death  of  the  witness. 

Hlstoryi     Enacted  March  11,  1872,  founded  on   9  430  Practice 

Act;   amended  by  Code  Commission,  Act  March   8,   1901,   Stats, 

and  Amdts.   1900-1,  p.   266,   act   held  unconstitutional,   see  his- 
tory,  S  5  ante. 


§2033.    WHEN  DEPOSITION  EXCLUDED  [repealed]. 


Hlstorrt  Enacted  March  11,  1872;  repealed  by  Code  Com- 
mission. Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  256,  act 
held  unconstitutional,  see  history,  Kerr's  Cyc.  C.  C.  9  4:  repealed 
March  20.'  1907,  Stats,  and  Amdts.  1907,  p.  78^,  Kerr's  Stats,  and 
Amdts.   1906-7.  p.  518. 
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§2034.  A  DEPOSITION  ONCE  TAKEN  MAY  BE 
READ  AT  ANY  TIME  [repealed]. 

Hlstoo^i  Enacted  March  11,  1872,  re-enactment,  with  addi- 
tions, of  8  431  Practice  Act;  repealed  by  Code  Commission.  Act 
March  8.  1901,  Stats,  and  Amdts.  1900-1,  p.  256,  act  held  uncon- 
stitutional, see  history,  Kerr's  Cyc.  CO.  S  4;  repealed  March  20, 
1907,  Stats,  and  Amdts.  1907,  p.  734,  Kerr's  Stats,  and  Amdts. 
1906-7.  p.  618. 

§  2035.  DEPOSITION  IN  THIS  STATE  TO  BE  USED 
IN  OTHER  STATES.  Any  party  to  an  action  or  special 
proceeding  in  a  court  or  before  a  judge  of  a  sister  state, 
may  obtain  the  testimony  of  a  witness  residing  in  this  state, 
to  be  used  in  such  action  or  proceeding,  in  the  cases  men- 
tioned in  the  next  two  sections. 

Htotoryi     Enacted  March  11,   1872. 

§  2036.  HOW  TO  PROCURE  WITNESS  UPON  COM- 
MISSION. If  a  commission  to  take  such  testimony  has 
been  issued  by  the  court  before  which  such  action  or  pro- 
ceeding is  pending,  or  by  a  judge  thereof,  on  exhibiting 
the  commission  to  the  superior  court  of  the  county  in  which 
the  witness  resides,  with  an  affidavit  showing  the  materiality 
of  his  testimony,  such  superior  court  may  issue  a  subpoena 
to  the  witness,  requiring  him  to  appear  and  testify  before 
the  commissioner  named  in  the  commission,  at  a  specified 
time  and  place  within  such  county. 

lUmtoryi  Enacted  March  11,  1872;  amended  April  16«  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt),  p.  115;  by  Code  Commission, 
Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  256,  act  held  un- 
constitutional, see  history,  Kerr's  Cyc.  C.  C.  M;  amended  March 
20,  1907,  Stats,  and  Amdts.  1907,  p.  733,  Kerr's  Stats,  and  Amdts. 
1906-7,  p.  518. 

§  2037.  HOW,  IF  NO  COMMISSION.  If  a  commission 
has  not  been  issued,  and  it  appears  to  a  judge  of  the  superior 
court,  or  to  a  justice  of  the  peace,  by  affidavit  satisfactory 
to  him: 
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1.  That  the  testimony  of  the  witness  is  material  to  either 
party,  and  that  he  resides  in  the  county  in  which  such  judge 
or  justice  holds  office; 

2.  That  a  commission  to  take  the  testimony  of  such  wit- 
ness has  not  been  issued; 

3.  That,  according  to  the  law  of  the  state  where  the  ac- 
tion or  special  proceeding  is  pending,  the  deposition  oft  a 
witness  taken  under  such  circumstances,  and  before  such 
judge  or  justice,  will  be  received  in  the  action  or  proceedings; 

He  must  issue  his  subpoena  requiring  the  witness  to  ap- 
pear and  testify  before  him  at  a  specified  time  and  place. 

History t  Enacted  March  11,  1872;  amended  April  16.  1880. 
Code  Amdts.  1880  (C.  C.  P.  pt),  p.  115;  by  Code  Commlsson, 
Act  March  8.  1901.  Stats,  and  Amdts.  1900-1,  p.  256.  act  held 
unconstitutional,  see  history,  Kerr's  Cyc.  C.  C.  9  ^'*  amended 
March  20,  1907,  Stats,  and  Amdts.'  1907,  p.  733,  Kerr's  Stats, 
and  Amdts.  1906-7,  p.  518. 

§2038.  DEPOSITION,  HOW  TAKEN.  Upon  the  ap- 
pearance of  the  witness,  the  judge  or  justice  must  cause  his 
testimony  to  be  taken  in  writing,  and  must  certify  and  trans- 
mit the  same  to  the  court  or  judge  before  whom  the  action 
or  proceeding  is  pending,  in  such  manner  as  the  law  of  that 
state  requires. 

History t     Enacted  March   11.   1S72. 
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ARTICLE  VI. 

GENERAL  RULES  OP  "EXAMINATION. 

§  2042.  Order  of  proof,  how  regulated. 

i  2048.  Witnesses  not  under  examination  may  be  excluded. 

9  2044.  Court  may  control  mode  of  interrogation. 

S  2(M5.  Direct  and  cross-examination  defined. 

S  2046.  Leading  question  defined. . 

S  2047.  When  witness  may  refresh  memory  from  notes. 

9  2048.  Cross-examination,  as  to  what.  ' 

S  2049.  Party   producing   witness,   how   far   may    impeach    his 

credit. 

S  2050.  Witness,  how  examined.     When  re-examined. 

S  2051.  How  impeached. 

9  2052.  Same.     [By  evidence  of  declarations.] 

9  2053.  Evidence  of  good  character,  when  allowed. 

9  2054.  Writing  shown  to  witness  may  be  inspected  by  adverse 

party. 

§2042.    ORDER    OF    PROOF,    HOW    REGULATED. 

The  order  of  proof  must  be  regulated  by  the  sound  discre- 
tion of  the  court.  Ordinarily,  the  party  beginning  the  case 
must  exhaust  his  evidence  before  the  other  party  begins. 

Hlatoryt     Enacted  March   11,   1872. 

§2043.  WITNESSES  NOT  UNDER  EXAMINATION 
MAY  BE  EXCLUDED.  If  either  party  requires  it,  the 
judge  may  exclude  from  the  courtroom  any  witness  of  the 
adverse  party  not  at  the  time  under  examination,  so  that  he 
may  not  hear  the  testimony  of  other  witnesses;  but  a  party 
to  the  action  or  proceeding  cannot  be  so  excluded;  and  if  a 
corporation  is  a  party  thereto,  it  is  entitled  to  the  presence 
of  one  of  its  officers,  to  be  designated  by  its  attorney. 

HIstoryt  Enacted  March  11,  1872;  amended  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  256,  act 
held  unconstitutional,  see  history,  Kerr's  Cyc.  C.  C.  S  4;  amend- 
ed March  20,  1907,  Stats,  and  Amdts.  1907,  p.  734,  Kerr's  Stats, 
and  Amdts.  1906-7,  p.  519. 
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§  2044.  COURT  MAY  CONTROL  MODE  OF  INTER- 
ROGATION. The  court  must  exercise  a  reasonable  con- 
trol over  the  mode  of  interrogation,  so  as  to  make  it 
rapid,  as  distinct,  as  little  annoying  to  the  witness,  and 
effective  for  the  extraction  of  the  truth,  as  may  be;  but  sub- 
ject to  this  rule,  the  parties  may  put  such  pertinent  and 
legal  questions  as  they  see  fit.  The  court,  however,  may 
stop  the  production  of  further  evidence  upon  any  particular 
point  when  the  evidence  upon  it  is  already  so  full  as  to  pre- 
clude reasonable  doubt. 

History t     Enacted  March  11,  1S72. 

§2045.  DIRECT  AND  CROSS-EXAMINATION  DB- 
FINED.  The  examination  of  a  witness  by  the  party  pro- 
ducing him  is  denominated  the  direct  examination;  the  ex- 
amination of  the  same  witness,  upon  the  same  matter,  by 
the  adverse  party,  the  cross-examination.  The  direct  ex- 
amination must  be  completed  before  the  cross-examination 
begins,  unless  the  court  otherwise  direct. 

mmtorjt    Enacted  March  11,  1872. 

§  2046.  LEADING  QUESTION  DEFINED.  A  question 
which  suggests  to  the  witness  the  answer  which  the  exam- 
ining party  desires,  is  denominated  a  leading  or  suggestive 
question.  On  a  direct  examination,  leading  questions  are  not 
allowed,  except  in  the  sound  discretion  of  the  court,  under 
special  circumstances,  making  it  appear  that  the  interests 
of  justice  require  it. 

Himtoryt    Enacted  March  11,  1872. 

§  2047.  WHEN  WITNESS  MAY  REFRESH  MEMORY 
FROM  NOTES.  A  witness  is  allowed  to  refresh  his  mem- 
ory respecting  a  fact,  by  anything  written  by  himself,  or 
under  his  direction,  at  the  time  when  the  fact  occurred,  or 
immediately  thereafter,  or  at  any  other  time  when  the  fact 
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was  fresh  in  his  memory,  and  he  knew  that  the  same  was 
correctly  stated  in  the  writing.  But  in  such  case  the  writ- 
ing must  be  produced,  and  may  be  seen  by  the  adverse  party, 
vrho  may,  if  he  choose,  cross-examine  the  witness  upon  it, 
and  may  read  it  to  the  jury.  So,  also,  a  witness  may  testify 
from  such  a  writing,  though  he  retain  no  recollection  of  the 
particular  facts,  but  such  evidence  must  be  received  with 
caution. 

History t     Enacted  March  11,  1872. 

§  2048.    CROSS-EXAMINATION,  AS  TO  WHAT.    The 

opposite  party  may  cross-examine  the  witness  as  to  any 
facts  stated  in  his  direct  examination  or  connected  there- 
with, and  in  so  doing  may  put  leading  questions,  but  if  he 
examine  him  as  to  other  matters,  such  examination  is  to  be 
subject  to  the  same  rules  as  a  direct  examination. 

History  I     Enacted  March  11,  1S72. 

§2049.  PARTY  PRODUCING  WITNESS,  HOW  FAR 
MAY  IMPEACH  HIS  CREDIT.  The  party  producing  a 
witness  is  not  allowed  to  impeach  his  credit  by  evidence  of 
bad  character,  but  he  may  contradict  him  by  other  evidence, 
and  may  also  show  that  he  has  made  at  other  times  state- 
ments inconsistent  with  his  present  testimony,  as  provided  in 
section  two  thousand  and  fifty-two. 

History  I     Enacted  March  11,  1872. 

§2050.  WITNESS,  HOW  EXAMINED.  WHEN  RE- 
EXAMINED. A  lyitness  once  examined  cannot  be  re-exam- 
ined as  to  the  same  matter  without  leave  of  the  court,  but  he 
may  be  re-examined  as  to  any  new  matter  upon  which  he 
has  been  examined  by  the  adverse  party.  And  after  the 
examinations  on  both  sides  are  once  concluded,  the  witness 
cannot  be  recalled  without  leave  of  the  court.  Leave  is 
granted  or  withheld,  in  the  exercise  of  a  sound  discretion. 

History  t    Enacted  March  11,  1872. 
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§2051.  HOW  IMPEACHED.  A  witness  may  be  im- 
peached by  the  party  against  whom  he  was  called,  by  con- 
tradictory evidence  or  by  evidence  that  his  general  reputation 
for  truth,  honesty,  or  integrity  is  bad,  but  not  by  evidence 
of  particular  wrongful  acts,  except  that  it  may  be  shovirn  by 
the  examination  of  the  witness,  or  the  record  of  the  judg- 
ment, that  he  has  been  convicted  of  a  felony. 

History  t    Enacted  March  11,  1872. 

§2052.  SAME.  [BY  EVIDENCE  OF  DECLARA- 
TIONS.] A  witness  may  also  be  impeached  by  evidence 
that  he  has  made,  at  other  times,  statements  inconsistent 
with  his  present  testimony;  but  before  this  can  be  done  the 
statements  must  be  related  to  him,  with  the  circumstances 
of  times,  places,  and  persons  present,  and  he  must  be  asked 
whether  he  made  such  statements,  and  if  so,  allowed  to  ex- 
plain them.  If  the  statements  be  in  writing,  they  must  be 
shown  to  the  witness  before  any  question  is  put  to  him  con- 
cerning them. 

HIatoryt     Enacted  March  11,  1872. 

§  2053.  EVIDENCE  OP  GOOD  CHARACTER,  WHEN 
ALLOWED.  Evidence  of  the  good  character  of  a  party 
is  not  admissible  in  a  civil  action,  nor  of  a  witness  in  any 
action,  until  the  character  of  such  party  or  witness  has  been 
impeached,  or  unless  the  issue  involves  his  character. 

Hlatorri    Enacted  March  11,  1872. 

m 

§2054.    WRITING  SHOWN  TO  WITNESS   MAY   BE 
INSPECTED  BY  ADVERSE  PARTY.    Whenever  a  writ- 
ing  is  shown  to  a  witness,  it  may  be  inspected  by  the  oppo- 
site   party,    and    no    question    must   be    put    to    the    witness  f 
concerning  a  writing  until  it  has  been  so  shown  to  him. 

Htatoryi  Enacted  March  11,  1872;  amended  by  Code  Com* 
mission.  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1.  p.  256. 
act  held  unconstitutional,  see  history,  Kerr's  Cyc.  C.  C.  5  4; 
amended  March  20,  1907,  Stats,  and  Amdts.  1907,  p.  735,  Kerr's 
Stats,  and  Amdts.   1906-7.  p.   519. 
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TITLE  IV. 

OF  THE  EFFECT  OF  EVIDENCE. 

§  2061.     Jury  judges  of  effect  of  evidence,  but  to  be  Instructed 
on  certain  points. 

§2061.  JURY  JUDGES  OF  EFFECT  OF  EVIDENCE, 
BUT  TO   BE   INSTRUCTED    ON   CERTAIN   POINTS. 

The  jury,  st^ject  to  the  control  of  the  court,  in  the  cases 
specified  in  this  code,  are  the  judges  of  the  effect  and  value 
of  evidence  addressed  to  them,  except  when  it  is  declared 
to  be  conclusive.  They  are,  however,  to  be  instructed  by  the 
court  on  all  proper  occasions: 

1.  That  their  power  of  judging  of  the  effect  of  evidence  is 
not  arbitrary,  but  to  be  exercised  with  legal  discretion,  and 
in  subordination  to  the  rules  of  evidence; 

2.  That  they  are  not  bound  to  decide  in  conformity  with 
the  declarations  of  any  number  of  witnesses,  which  do  not 
produce  conviction  in  their  minds,  against  a  less  number  or 
against  a  presumption  or  other  evidence  satisfying  their 
minds; 

3.  That  a  witness  false  in  one  part  o'f  his  testimony  is  to 
be  distrusted  in  others; 

4.  That  the  testimony  of  an  accomplice  ought  to  be  viewed 
with  distrust,  and  the  evidence  of  the  oral  admissions  of  a 
party  with  caution; 

5.  That  in  civil  cases  the  affirmative  of  the  issue  must  be 
proved,  and  when  the  evidence  is  contradictory  the  decision 
must  be  made  according  to  the  preponderance  of  evidence; 
that  in  criminal  cases  guilt  must  be  established  beyond  a 
reasonable  doubt; 

6.  That  evidence  is  to  be  estimated  not  only  by  its  own  in- 
trinsic weight,  but  also  according  to  the  evidence  which  it 
is  in  the  power  of  one  side  to  produce  and  of  the  other  to 
contradict;  and,  therefore, 
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7.  That  if  weaker  and  less  satisfactory  evidence  is  offered, 
when  it  appears  that  stronger  and  more  satisfactory  was 
within  the  power  of  the  party,  the  evidence  offered  should 
be  viewed  with  distrust. 

Hlstoryi     Enacted  March  11,  1872. 
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TITLE  V. 

OF  THE  RIGHTS  AND  DUTIES  OPWITNESSES. 

S  2064.     Witnesses  bound  to  attend  when  subpoenaed. 

9  2065.     Witnesses  bound  to  answer  questions. 

§  2066.     Right  of  witnesses  to  protectlon.- 

§  2067.     Witnesses    protected    from    arrest    when    attending,    or 

goins  or  returning. 
§  2068.     Arrests  to  be  made  void,  and  party  making  arrest  liable, 

etc. 
S  2069.     To  make  affidavit  if  arrested. 
5  2070.    Court  to  discharge  witness  from  arrest. 

§  2064.  WITNESS  BOUND  TO  ATTEND  WHEN  SUB- 
POENAED. A  witness,  served  with  a  subpoena,  must  at- 
tend at  the  time  appointed,  with  any  papers  under  his  control 
lawfully  required  by  the  subpoena,  and  answer  all  pertinent 
and  legal  questions;  and,  unless  sooner  discharged,  must  re- 
main until  the  testimony  is  closed. 

Hlatoryi  Enacted  March  11,  1872,  re-enactment  of  §  407 
Practice  Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  256,  act  held  unconstitutional,  see 
history,  Kerr's  Cyc.  C.  C.  S4;  amended  March  20,  1907,  Stats, 
and  Amdts.  1907.  p.  735,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  519. 

§2065.  WITNESSES  BOUND  TO  ANSWER  QUES- 
TIONS. A  witness  must  answer  questions  legal  and  per- 
tinent to  the  matter  in  issue,  though  his  answer  may  estab- 
lish a  claim  against  himself;  but  he  need  not  give  an  answer 
which  will  have  a  tendency  to  subject  him  to  punishment 
for  a  felony;  nor  need  he  give  an  answer  which  will  have  a 
direct  tendency  to  degrade  his  character,  unless  it  be  to  the 
very  fact  in  issue,  or  to  a  fact  from  which  the  fact  in  issue 
would  be  presumed.  But  a  witness  must  answer  as  to  the 
fact  of  his  previous  conviction  for  felony. 

HUitoryi  Enacted  March  11,  1872,  re-enactment  of  9  408 
Practice  Act. 
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§2066.    RIGHT   OP  WITNESSES  TO  PROTECTION. 

It  is  the  right  of  a  witness  to  be  protected  from  irrelevant, 
improper,  or  insulting  questions,  and  from  harsh  or  insulting 
demeanor;  to  be  detained  only  so  long  as  the  interests  of 
justice  require  it;  to  be  examined  only  as  to  matters  legral 
and  pertinent  to  the  issue. 

Hlntoryt     Enacted  March  ll,   1872. 

§2067.    WITNESSES    PROTECTED    FROM    ARREST 
WHEN    ATTENDING    OR    GOING    OR   RETURNING. 

Every  person  who  has  been,  in  good  faith,  served  with  a 
subpeona  to  attend  as  a  witness  before  a  court,  judge,  com- 
missioner, referee,  or  other  person,  in  a  case  where  the 
disobedience  of  the  witness  may  be  punished  as  a  contempt, 
is  exonerated  from  arrest  in  a  civil  action  while  going  to  the 
placie  of  attendance,  necessarily  remaining  there,  and  return- 
ing therefrom. 

HUtoryi  Enacted  March  11,  1872,  re-enactment  of  I  416 
Practice  Act. 

§2068.  ARREST  TO  BE  MADE  VOID,  AND  PARTY 
MAKING  ARREST  LIABLE,  ETC.  The  arrest  of  a  wit- 
ness, contrary  to  the  preceding  section,  is  void,  and,  when 
wilfully  made,  is  a  contempt  of  the  court;  and  the  person 
making  it  is  responsible  to  the  witness  arrested  for  double 
the  amount  of  the  damages  which  may  be  assessed  against 
him.  and  is  also  liable  to  an  action  at  the  suit  of  the  party 
serving  the  witness  with  a  subpoena,  for  the  damages  sus- 
tained by  him  in  consequence  of  the  arrest. 

Hlstoryi  Enacted  March  11,  1872.  founded  on  ft  416  Practice 
Act. 

§2069.    TO  MAKE  AFFIDAVIT  IP  ARRESTED.    An 

officer  is  not   liable   to  the  party  for  making  the  arrest  in 
ignorance  of  the  facts  creating  the  exoneration,  but  is  liable 
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for   any   subsequent    detention   of    the   party,   if   such   party 
claim   the  exemption,  and  make  an   affidavit  stating: 

1.  That  he  has  been  served  with  a  subpoena  to  attend  as 
a  witness  before  a  court,  officer,  or  other  person,  specifying 
the  same,  the  place  of  attendance,  and  the  action  or  pro- 
ceeding in  which  the  subpoena  was  issued;  and, 

2.  That  he  has  not  thus  been  served  by  his  own  procure- 
ment, with  the  intention  of  avoiding  an  arrest; 

3.  That  he  is  at  the  time  going  to  the  place  of  attendance, 
or  returning  therefrom,  or  remaining  there  in  obedience  to 
the  subpoena. 

The  affidavit  may  be  taken  by  the  officer,  and  exonerates 
him  from  liability  for  discharging  the  witness  when  arrested. 

HUitoryi  Enacted  March  11,  1872,  founded'  on  §  416.  Practice 
Act. 

§2070.  COURT  TO  DISCHARGE  WITNESS  FROM 
ARREST.  The  court  or  officer  before  whom  the  attendance 
is  required,  may  discharge  the  witness  from  an  arrest  made 
in  violation  of  section  twenty  hundred  and  sixty-seven.  If 
the  court  has  adjourned  before  the  arrest,  or  before  appli*- 
cation  for  the  discharge,  a  judge  of  the  court  may  ^rant  the. 
discharge. 

HlMtoryt  Enacted  March  11,  1872;  amended  April  16,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  116;  by  Code  Commission, 
Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  257,  act  held 
unconstitutional,  see  history,  Kerr's  Cyc.  C.  C.  §  4;  amended 
March  20,  1907,  Stats,  and  Amdts.  1907,  p.  735,  Kerr's  Stats,  and 
Amdts.   1906-7,  p.  519. 
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TITLE  VI. 

OF  EVIDENCE   IN  PARTICULAR  CASES.  AND  MIS- 
CELLANEOUS AND  GENERAL  PROVISIONS. 

Chapter  I.     Evidence  in  Particular  Cases,  §§2074-2079. 

II.     Proceedings   to   Perpetuate   Testimony,   §§2083- 
2089. 

III.    Administration     of     Oaths     and     Affirmations, 
§§  2093-2097. 


t 


IV.     General  Provisions,  §§2101-2104. 


CHAPTER  I. 

EVIDENCE  IN  PARTICULAR  CASES. 

S  2074.  An  offer  equivalent  to  payment. 

§  2075.  Whoever  pays  entitled  to  receipt. 

fi  2076.  Objections  to  tender  must  be  specified. 

9  2077.  Rules  for  construing  description  of  lands. 

i  2078.  Compromise  offer  of  no  avail. 

§  2079.  In  action  for  divorce,  admission  not  sufficient. 


§2074.    AN    OFFER   EQUIVALENT    TO    PAYMENT. 

An  offer  in  writing  to  pay  a  particular  sum  of  money,  or  to 
deliver  a  written  instrument  or  specific  personal  property,  is, 
if  not  accepted,  equivalent  to  the  actual  production  and  ten- 
der of  the  money,  instrument,  or  property. 

Htatoryi     Enacted  March  11.   1872. 

§2075.    WHOEVER  PAYS  ENTITLED  TO  RECEIPT. 

Whoever  pays  money,  or  delivers  an  instrument  or  prop- 
erty,  is  entitled   to  a  receipt  therefor   from   the   person  to 

996 


Ch.l.l*  OBJECTIONS  TO  TENDER.  §§2076,2077 

whom  the  payment  or  delivery  is  made,  and  may  demand  a 
proper  signature  to  such  receipt  as  a  condition  of  the  pay- 
ment or  delivery. 

Hlntorri     Enacted  March  11,   1872. 


§  2076.  OBJECTIONS  TO  TENDER  MUST  BE  SPECI- 
FIED. The  person  to  whom  a  tender  is  made  must,  al  the 
time,  specify  any  objection  he  may  have  to  the  money,  in- 
strument, or  property,  or  he  must  be  deemed  to  have  waived 
it;  and  if  the  objection  be  to  the  amount  of  money,  the  terms 
of  the  instrument,  or  the  amount  or  kind  of  property,  he 
must  specify  the  amount,  terms,  or  kind  which  he  requires, 
or  be  precluded  from  objecting  afterward. 

Hlstorrt     Enacted  March  11,   1872. 


§2077.  RULES  FOR  CONSTRUING  DESCRIPTION 
OF  LANDS.  The  following  are  the  rules  for  construing  the 
descriptive  part  of  a  conveyance  of  real  property,  when  the 
construction  is  doubtful  and  there  are  no  other  sufficient  cir- 
cumstances to  determine  it: 

1.  Where  there  are  certaifi  definite  and  ascertained  par- 
ticulars in  the  description,  the  addition  of  others  which  are 
indefinite,  unknown,  or  false,  does  not  frustrate  the  convey- 
ance, but  it  is  to  be  construed  by  the  first  mentioned  par- 
ticulars. 

2.  When  permanent  and  visible  or  ascertained  boundaries 
or  monuments  are  inconsistent  with  the  measurement,  either 
of  lines,  angles,  or  surfaces,  the  boundaries  or  monuments 
are  paramount. 

3.  Between  different  measurements  which  are  inconsistent 
with  each  other,  that  of  angles  is  paramount  to  that  of  sur- 
faces, and  that  of  lines  paramount  to  both. 

4.  When  a  road,  or  stream  of  water  not  navigable,  is  the 
boundary,  the  rights  of  the  grantor  to  the  middle  of  the  road 
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or  the  thread  of  the  stream  are  included  in  the  conveyance, 
except  where  the  road  or  thread  of  th9  stream  is  held  under 
another  title. 

5.  When  tide-water  is  the  boundary  the  rights  of  the 
grantor  to  ordinary  highwater  mark  are  included  in  the  con- 
veyance. When  a  navigable  lake,  where  there  is  no  tide, 
is  the  boundary,  the  rights  of  the  grantor  to  low-water  mark 
are  included  in  the  conveyance. 

6.  When  the  description  refers  to  a  map,  and  that  reference 
is  inconsistent  with  other  particulars,  it  controls  them  if  it 
appear  that  the  parties  acted  with  reference  to  the  map;  oth- 
erwise the  map  is  subordinate  to  other  definite  and  ascer- 
tained particulars. 

HiatoiTi     Enacted   March    11.    1872;    amended   March    24.    187A. 
Code  Amdts.   1873-4,  p.   890. 


§2078.    COMPROMISE   OFFER   OF   NO   AVAIL.     An 

offer  of  compromise   is  not   an  admission  that  anything  is 
due. 

Hlstoryi     Enacted  March  11.  1872. 


§2079.    IN    ACTION    FOR    DIVORCE,    ADMISSION 

NOT  SUFFICIENT.  In  an  action  for  divorce  on  the 
ground  of  adultery,  a  confession  of  adultery,  whether  in  or 
out  of  the  pleadings,  is  not  of  itself  sufHcient  to  justify  a 
judgment  of  divorce. 

Hlstoryi     Enacted  March  11.  1872. 
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CHAPTER  II. 

PROCEEDINGS  TO  PERPETUATE  TESTIMONY. 

S  2083.  Evidence  may  be  perpetuated. 

S  2084.  Manner  of  application  for  order. 

i  2085.  Notice  of  time  and  place  to  be  eriven. 

§  2086.  Manner  of  taklngr  the  deposition. 

5  2087.  Papers  prima  facie  evidence. 

§  2088.  When  the  evidence  may  be  produced. 

§  2089.  Effect  of  the  deposition. 

§2083.    EVIDENCE   MAY   BE   PERPETUATED.    The 

testimony   of  a  witness   may  be    taken   and  perpetuated   as 
provided  in  this  chapter. 

HIstoryt  Enacted  March  11,  1872,  re-enactment  of  §437 
Practice  Act  as  amended  April  12,  1859,  Stats.  1869,  p.  219. 

• 

§2084.    MANNER   OF   APPLICATION   FOR   ORDER. 

The  applicant  must  produce  to  a  judge  of  the  superior  court 
a  petition,  verified  by  the  oath  of  the  applicant,  stating: 

1.,  That  the  applicant  expects  to  be  a  party  to  an  action  in 
a  court  in  this  state,  and,  in  such  case,  the  names  of  the  per- 
sons whom  he  expects  will  be  adverse  parties;  or, 

2.  That  the  proof  of  some  fact  is  necessary  to  perfect  the 
title  to  property  in  which  he  is  interested,  or  to  establish 
marriage,  descent,  heirship,  or  any  other  matter  which  may 
hereafter  become  material  to  establish,  though  no  suit  may 
at  the  time  be  anticipated,  or,  if  anticipated,  he  may  not 
know  the  parties  to  such  suit;  and, 

3.  The  name  of  the  witness  to  be  examined,  his  place  of 
residence,  and  a  general  outline  of  the  facts  expected  to  be 
proved. 

[Judge  to  designate  officer  to  take  testimony — Return.] 
The  judge  to  whom  such  petition  is  presented  must  make 
an  order  allowing  the  examination,  and  designating  the  ofH- 
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cer  before  whom  the  same  must  be  taken,  and  prescribing 
the  notice  to  be  given,  which  notice,  if  the  parties  expectant 
are  known  and  reside  in  this  state,  must  be  personally  served, 
and,  if  unknown,  such  notice  must  be  served  on  the  clerk  of 
the  county  where  the  property  to  be  affected  by  such  evi- 
dence is  situated,  or  the  judge  making  the  order  resides,  as 
may  be  directed  by  him,  and  by  publication  thereof  in  some 
newspaper,  to  be  designated  by  the  judge,  for  the  same 
period  required  for  the  publication  of  summons.  The  judg^e 
must  also  designate  in  his  order  the  clerk  of  the  county  to 
whom  the  deposition  must  be  returned  when  taken. 

HlatoiTi  Enacted  March  11,  1872.  re-enactment  of  $  43S 
Practice  Act  as  amended  April  12,  1359,  Stats.  1859,  p.  219; 
amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  891;  April  16, 
1880,  Code  Arpdts.  1880  (C.  C.  P.  pt.),  p.  116. 

§  2085.    NOTICE  OF  TIME  AND  PLACE  TO  BE  GIV- 

EN.  The  person  appointed  by  the' judge  to  take  the  depo- 
sitions is  authorized,  if  a  resident  of  this  state,  on  receiving 
a  copy  of  the  order  of  the  judge,  and  of  the  notice  prescribed 
in  the  last  section,  with  proof  of  its  personal  service  or  pub- 
lication;  or,  if  a  resident  without  the  state,  on  receiving  the 
commission  mentioned  in  the  next  section,  with  proof  of  like 
service  of  publication  of  the  notice;  to  take  the  deposition  of 
the  witness  named  in  the  order  of  the  judge,  or  in  the  com- 
mission, or,  if  more  than  one  witness  is  thus  named,  of  such 
of  them  as  appear  before  him,  at  the  time  designated,  and 
the  taking  of  the  same  may  be  continued  from  time  to  time. 

HlMtofTi  Enacted  March  11,  1872,  re-enactment  of  §  439 
Practice  Act,  as  amended  April  12,  1859,  Stats.  1859,  p.  219; 
amended  March  24,  1874,  C6de  Amdts.  1873-4,  p.  892. 

§2086.    MANNER   OF   TAKING  THE   DEPOSITION 

The  examination  must  be  by  question  and  answer,  and  if 
the  testimony  is  to  be  taken  in  another  state,  it  must  be 
taken  upon  a  commission  to  be  issued  by  the  judge  allowing 
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the  examination,  under  the  3eal  of  the  court  of  which  he  is 
judge,  and  upon  interrogatories,  to  be  settled  in  the  same 
ftiatiner  as  in  cases  of  depositions  taken  under  commission 
in  pending  actions,  unless  the  parties  expectant,  if  known, 
otherwise  agree.  If  such  parties  are  unknown,  notice  of  the 
settlement  of  the  interrogatories  shall  be  published  in  some 
newspaper  for  such  time  as  the  judge  may  designate.  The 
deposition,  when  completed,  must  be  carefully  read  to  and 
subscribed  by  the  witness,  then  certified  by  the  officer  or 
person  taking  the  same,  and  shall  then  be  sealed  up  and  de- 
livered or  transmitted  to  the  clerk  of  the  county  designated 
in  the  order  of  'the  judge  allowing  the  examination,  who 
shall  file  the  same  when  received.  The  judge  allowing  the 
examination  shall  file  with  the  clerk  the  order  for  the  ex- 
amination, the  petition  on  which  the  same  was  granted,  with 
proof  of  service  of  the  order  and  notice. 

Htatoryt  Enacted  March  11.  1872,  re-enactment  of  9  440 
Practice  Act  as  amended  April  12,  1859.  Stats.  1859,  p.  219; 
amended  March  24.  1874.  Code  Amdts.  1878-4,  p.  892. 

§2087.    PAPERS     PRIMA     FACIE     EVIDENCE.    The 

petition  and  order,  and  papers  filed  by  the  judge,  as  pro- 
vided in  section  two  thousand  and  eighty-six,  or  a  certi- 
fied copy  thereof,  are  prima  facie  evidence  of  the  facts  stated 
therein  to  show  compliance  with  the  provisions  of  this 
chapter. 

HUitoryt  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  393. 

§2088.  WHEN  THE  EVIDENCE  MAY  BE  PRO- 
DUCED. If  a  trial  be  had  between  the  parties  named  in  the 
petition  as  parties  expectant,  or  their  successors  in  interest, 
or  between  any  parties  wherein  it  may  be  material  to  estab- 
lish the  facts  which  such  depositions  prove,  or  tend  to  prove, 
upon  proof  of  the  death,  or  insanity  of  the  witnesses,  or  that 
they  cannot  be  found,  or  are  unable,  by  reason  of  age  or  other 
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infirmity,  to  give  their  testimony,  the  depositions  or  copies 
thereof  may  be  used  by  either  party,  subject  to  all  legal 
objections;  but  if  the  parties  attended  at  the  examination, 
no  objection  to  the  form  of  an  interrogatory  can  be  made 
at  the  trial,  unless  the  same  was  stated  at  the  examination. 

History t  Enacted  March  11,  1872«  re-enactment  of  S  442 
Practice  Act  as  amended  April  12,  1869,  Stats.  1SS9,  p.  219; 
amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  393. 

§2089.  EFFECT  OF  THE  DEPOSITION.  The  depo- 
sition so  taken  and  read  in  evidence  ha^  the  same  effect  as 
the  oral  testimony  of  the  witness,  and  no  other,  and  every 
objection  to  the  witness,  or  to  the  relevancy  of  any  ques- 
tion put  to  him,  or  of  any  answer  given  by  him,  may  be 
made  in  the  same  manner  as  if  he  were  examined  orally  at 
the  trial. 

HUitoiTt     Enacted  March  11,  1872. 
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CHAPTER  III. 

ADMINISTRATION    OF   OATHS   AND   AFFIRMATIONS. 

\ 
S  2093.     Judicial    and    certain    officers    authorized    to    administer 

oaths. 

9  2094.     Form  of  ordinary  oath  to  a  'witness. 

I  2095.     Form  may  be  varied  to  suit  witness'  belief. 

9  2096.     Same.      [Witness  not  Christian]. 

S  2097.     Any   person   who  prefers   it   may    declare   or  affirm. 

§2093.  JUDICIAL  AND  CERTAIN  OFFICERS  AU- 
THORIZED TO  ADMINISTER  OATHS.  Every  court, 
every  judge,  or  clerk  of  any  court,  every  justice,  and  every 
notary  public,  and  every  officer  or  person  authorized  to  take 
testimony  in  any  action  or  proceeding,  or  to  decide  upon 
evidence,  has  power  to  administer  oaths  or  affirmations. 

History:  Enacted  March  11,  1872,  re-enactment  of  S  443 
Practice  Act. 

§2094.  FORM  OF  ORDINARY  OATH  TO  A  WIT- 
NESS. An  oath,  or  affirmation,  in  an  action  or  proceed- 
ing, may  be  administered  as  follows,  the  person  who  swears, 
or  affirms,  expressing  his  assent  when  addressed  in  the  fol- 
lowing form:  "You  do  solemnly  swear  (or  affirm,  as  the  case 
may  be),  that  the  evidence  you  shall  give  in  this  issue   (or  ^ 

matter),   pending   between  and   ,    shall   be 

the   truth,   the   whole   truth,   and   nothing   but   the    truth,   so 
help  you  God." 

Hintoryi  Enacted  March  11,  1872;  ajnended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  394;  by  Code  Commission,  Act  March 
■8,  1901,  Stats,  and  Amdts.  1900-1,  p.  257,  act  held  unconstitu- 
tional, see  history,  §  5  ante. 

§  2095.  FORM  MAY- BE  VARIED  TO  SUIT  WITNESS' 
BELIEF.     Whenever  the  court  before  which  a  person  is  of- 
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fered  as  a  witness  is  satisfied  that  he  has  a  peculiar  mode  of 
swearing,  connected  with  or  in  addition  to  the  usual  form 
of  administration,  which,  in  his  opinion,  is  more  solemn 
or  obligatory,  the  court  may,  in  its  discretion,  adopt  that 
mode. 

HUitoiTi    Enacted  March  11.  1872. 

§  2096.    SAME     [WITNESS  NOT  CHRISTIAN.]    When 

a  person  is  sworn  who  believes  in  any  other  than  the  Chris- 
tian religion,  \  he  may  be  sworn  according  to  the  peculiar 
ceremonies  of  his  religion,  if  there  be  any  such. 

HiatoiTt     Enacted  March  11,  1872. 

§  2097.  ANY  PERSON  WHO  PREFERS  IT  ttAY  DK- 
CLARE  OR  AFFIRM.  Any  person  who  desires  it  may,  at 
his  option,  instead  of  taking  an  oath  make  his  solemn  affir- 
mation or  declaration,  by  assenting,  when  addressed,  in  the 
following  form:  "You  do  solemnly  affirm  (or  declare)  that," 
etc.,  as  in  section  two  thousand  and  ninety-four. 

HUitorj't  Enacted  March  11,  1872,  founded  on  |  445  Practice 
Act;  repealed  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  257,  act  held  unconstitutional,  see  history,  8  5 
ante. 
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CHAPTER  IV. 

GENERAL  PROVISIONS. 

§  2101.  Questions  of  fact,  how  tried. 

§  2102.  Question^  of  law  addressed  to  the  court. 

8  2103.  Questions  of  fact  by  court  or  referee. 

§  2104.  Moneys  paid  Into  court  [repealed]. 

§2101.    QUESTIONS    OP    FACT,    HOW    TRIED.    All 

questions  of  fact,  where  the  trial  is  by  jury,  other  than  those 
mentioned  in  the  next  section,  are  to  be  decided  by  the  jury, 
and  all  evidence  thereon  is  to  be  addressed  to  them,  except 
when  otherwise  provided  by  this  code. 

Hlatorrt  Enacted  March  11,  1872;  amended  March  24,  187 4« 
Code  Amdts.  1878-4,  p.  394. 

§  2102.  QUESTIONS  OP  LAW  ADDRESSED  TO  THE 
COURT.  All  questions  of  law,  including  the  admissibility 
of  testimony,  the  facts  preliminary  to  such  admission,  and 
the  construction  of  statutes  and  other  writings,  and  other 
rules  of  evidence,  are  to  be  decided  by  the  court,  and  all  dis- 
cussions of  law  addressed  to  it.  Whenever  the  knowledge  of 
the  court  is,  by  this  code,  made  evidence  of  a  fact,  the  court 
is  to  declare  such  knowledge  to  the  jury,  who  are  bound  to 
accept  it. 

HUitoiTt     Enacted  March  11,  1872. 

§  2103.  QUESTIONS  OP  PACT  BY  COURT  OR  REP- 
EREE.  The  provisions  contained  in  this  part  of  the  code 
respecting  the  evidence  on  a  trial  before  a  jury,  are  equally 
applicable  on  the  trial  of  a  question  of  fact  before  a  court, 
referee,   or  other   officer. 

«  HiatoiTi     Enacted  March  11,  1872. 
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§2104  CODE  OF  CIVIL,  PROCEDURE.    [Pt.IV,Tit.  VI. 

§2104.    MONEYS  PAID  INTO  COURT  [repealed]. 

Hintoryt  Enacted  March  24,  1S74.  Code  Amdts.  1873-4,  p.  39  4; 
repealed  by  Code  Commission,  Act  March  8«  1901,  Stats,  and 
Amdts.  1900-1,  p.  267,  act  held  unconstitutional,  see  history, 
Kerr's  Cyc.  C.  C.  5  4;  repealed  March  20,  1907.  Stats,  and  Anriats. 
1907,  pp.  711,  735.  The  provisions  of  the  repealed  section  are 
Incorporated  into  9  573  ante  by  the  amendment  of  March  20, 
1907,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  5*19. 


1006 


INDEX. 

[References  are  to  sections.] 


ABANDONING  CAVSB.     See  tit.  Came  of  Actloa. 

ABANDONMBNT.     See   tits.    Cause  of  Acttoai   Homestead,   Me- 
ehaalcs'  Llea. 

of  action,  nonsuit,  581. 

of  condemnation  proceedings.     See  Bmlnent  Domain. 

of  mechanics'  lien  by  contractor,  1200. 

ABATBMBNT  AND  RBVIVOR 
aetloa 

alienation  or  termination  of  title  pending,  effect  of,  740«  747. 
in  name  of  the  original  party,  when,  385. 
may  be  continued  by  or  against  representatives,  when,  385. 
not  abated  by  death,  disability  of  transfer,  when,  885. 

•hall  aot  abate 

by  death  or  other  disability,  385. 

by  transfer  of  interest,  385. 
continuance  against  successor  or  representative,  385. 
nuisance  or  waste,  abatement,  731,  732. 
partition  proceedings,  death  «or  insolvency,  effect  of,  763. 
pleas  in  abatement,  430. 

successive  actions,  right  to  maintain,  1047. 
termination,  etc.,  of  plaintiff's  title  pending  suit,  elCect  of.  740. 
•   transferee  may  be  substituted  in,  when,  385. 

ABBRKVIATIONS 

common,  may  be  used  in  judicial  proceedings,  186. 

AB9BNCB 

chief  justice,  of,  or  disability,  46. 
evidence,  of,  motion  to  postpone  trial,  696. 
executor,  of,  from^atate,  1854. 
from  «tate 

of  executor,  1364. 

of  party,  effect  on  statute  of  limitations.  861. 

of  witness,  deposition  taken,  when.     See  tit.  Deposltloa. 
Jvdse,  of 

court  held  by  another  judge,  160. 

proceedings  In  case  of,  139. 

settlement  of  bill  of  exceptions  or  statement,  663. 
jury  trial  waived  by,  631. 
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ABSENCE   (continued). 
Jnatlce  of  the  peace,  of 

presidiner  Justice,  substitute,  85. 

reassiernment  and  transfer  of  action,  90. 
of  chief  justice  of  supreme  court,  proceedlngrs  In  case  of,  46. 
of  defeadants 

brinerins  on  trial  in,  694. 

service  of  summons  by  publication,  412. 
manner  of,  413. 

state,  from,  running  of  statute^  351. 
of  evidence,  cause  for  oontlnuance,  595. 
of  executor  from  state,  1854. 
of  fudge 

9 

authority  of  court  commissioner,   259. 

court  may  adjourn,  189. 

holdiner  court  by  another  Judere,  160, 

settlement  of  bill  of  exceptions  or  statement,  653. 
of  Jujitice  of  the  peace   - 

presiding  Justice,  substitute,  85. 

reasslgrnment  and  transfer  of  action,  80. 
of  party 

brlnsing:  cause  to  trial  in,  694. 

order  deemed  excepted  to,  647. 

publication  of  summons,  412. 
manner  of,  413.  ' 

of  presiding:  Justice  of  peace,  substitute,  85. 
of  saperlor  Jndirc 

court  held  by  another  Judge,  160. 

power  of  court  commissioner  on,  259. 
of  testimony,  trial  tc^  be  postponed,  when,  595. 
of  n-ltneos 

deposition  may  be  taken,  when,  2020. 

postponement  of  trial  for,  595. 
or  disability  of  chief  Justice,  46. 
order  paade  In,  of  party,  deemed  excepted  to,  647. 
presiding  Justice  of  the  peace,  of,  substitute,  85. 
publication  when  defendant  Is,  from  state,  412. 

manner  of  making,  418. 
state,  from  by  defendant,  running  of  statute  of  limitations, 

851. 
■nperlor  Jndge»  of 

authority  of  court  commissioner,  269. 

court  may  adjourn,  189. 

holding  court  by  another  Judge,  180. 
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ABSENCE  (continued). 
trial 

in  absence  of  party,  384. 

jury  waived  by  absence,  631. 
waiver  of  jury  trial  by.  631. 
^nrltiiessy  of 

deposition  may  be  taken,  2020. 

postponement  of  trial  for,  595. 
ABSBNTESBU     See  tits.  Absence}  Noaresldent. 
agent  for,  in  distribution,   1691,   1694. 

attorney  for,  appointment  may  be  made  by  the  court,  when,  412. 
court  may  appoint  agent  to  take  possession  for,  when,  1691. 
real  and  personal  property  to  be  sold,  when,  1694. 
pvbllcatloB  of  ■nmmoaa  for 

as  to  generally.  412. 

how  made,  413. 
ABSTRACT 

of  judgment  in  Justices'  court,  897. 

effect  of  docketing  of,  899. 

niing  in  superior  court  and  issuing  execution  on,  899. 

judgment  not  lien  unless  filed  in  recorder's  office,  900. 

may  be  flled  and  docketed  in  county  clerk's  office,  89 S. 
of  title.     See  tit  Abotmct  of  Title. 
ABSTRACT  COMPANY 

condemniation  of  property  of,  1238. 
ABSTRACT  OF  TITLB 

admissibility  in  evidence,  when,  1855. 
In  action  for  partition,  799. 

costs  of  allowed,  when,  799. 

how  made  and  verified,  800. 
ACCIDENT.     See  tit.  New  Trtal« 

as  ground  for  new  trial,  657. 
ACCOMPIilCB.     See  tits.  Evldeaees  Testimony |  Witness. 

testimony  of  to  be  viewed  with  distrust,  2061. 
ACCOUNT.     See  tit.  Acconntlng. 

a  further  may  be  ordered,  when,  454. 

after  authority  revoked,  1629. 

allowance  of,  of  joint  guardians.     See  tit.  .Gnnrdlnns. 

bill  of  particulars  of.     See  tit,  BUI  of  Partlcniars, 

by  special  administrator  to  be  rendered^  1417. 

copies  of,  right  to  take.     See  tit.  Inspection  of  Writings. 

copy  may  be  demanded,  454. 

conrt  May  order 

administrator  to,  1735. 

further,  when,  454. 
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ACCOUNT  (continued). 

delivery  of  copy  to  adverse  party,  454,  886. 

executors'  and  administrators',  1622-1640. 

exhibiting  original  and  delivery  of  copy,  886. 

further,  may  be  ordered,  when,  454. 

general  or  defective,   further  may  be  ordered,  454. 

how  proved,  1856. 

how  stated  In  pleading,  454. 

in  Justices'  court,  886. 
Inspection  of.     See  tit.  Inspection  of  'Wiitlnga. 
interlocutory  judgment  ordering,  time  in  which  to  appeal,  939. 
items  of,  need  not  be  pleaded,  454. 
Judge  may  receive  at  chambers,  166. 
limitation  of  action  on,  344. 

missing  persons,  trustee  of  estate  of  to  make,  1822b. 
objections  .to  of  executor,  etc.,  who  may  file,  1626. 
of  executor  and  administrator,  petition  for  citation  for,   16S4. 
of  sale  of  decedent's  property.     See  tit.  Acconat  of  Snle. 
persons   Intrusted  with   estate  of   decedent  may  be  cited   to, 

1461. 
pleading 

how  to  be  stated  in,  454. 

in  Justices'  court,  886. 
reference  of 

on  Judgment  by  default.  585. 

powers  and  duties  of  referee,  639. 
sale  of  decedent's  property,  of,  return  to  be  made  of,  1575. 
secondary  evidence  of,  1855. 
special  administrator  to  render.  1417. 
summary  of,  admissible  as  evidence,  when.  1855. 
surviving  partner.     See  tits.  Partnership! 'SnrrlTlnir  |Hirt»er. 

to  render  an,  1585. 
to  be  rendered 

by  persons  trusted  with  estate,  1461. 

by  surviving  partner,  1685. 
trustee,  of,  settlement  of  after  distribution,  1699. 
ACCOUNT  OF  9ALB.     See  tit.  Sale  of  Property  of  Decedent. 

of  decedent's  property,  1575. 
ACCOUNTING.     See  tit.  Account. 

action  for,  of  rents  pending  redemption,  707. 
of   executor   and   administrator.      See    tit.   Bxecntor   and  Ad- 
ministrator. 
of  minor.     See  tits.   Gnardlan  of-  Bflnori  Gnardlan  of  Insane 
and  Incompetent  Person. 
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ACCOUNTING  (continued). 

of  public   administrator,   1735. 
of  receiver.     See  tit.  Receiver. 

person  instrusted  with  estate  may   be  cited  for,  1461. 
referee  to  take  and  state,   639. 

rents  and  profits  accruing  after  execution,  for,  707. 
ACCUSATION.     See  tit.  Attorneys, 
asalnst  attorneys 

as  to  generally,  290-297. 
answer  to  be  forthwith,  when,  296. 
appearance  to  answer,  293. 
citation  to  answer,  when,  292. 
demurrer  Lo,  295. 
how  anbwered,  296. 
judgment  on,  299. 
r#jfcrence  of,   298. 
trial   of.  297. 
verification  of,  291. 
ACKNO  WLRDC^MKNT 

acknowledged    instrument,    admissibility    in     evidence,     194S. 

1951. 
certificate  of,  prima  facie  evidence,  1948. 
certificate  of  redemption,  of,  703. 
c*.ourt  commlsgloner.  power  of  to  take,   259. 
debt,  of,  so  as  to  remove  bar  of  statute  of  limitations,  360. 
judges  who  may  take,  179. 
justice  of  peace  may  take,  179. 
justice  of  supreme  court  may  take,    179. 
police  judge  may  take,  179. 
satisfaction,  of,  of  judgment,  675. 
superior  judge  may  take,  179. 
what  private  writings  may  be,  1948. 
wills  can  not  be,  1948. 
ACKNOWIiBJDGMRNT    OF    SERVICES.      See    tits.    Attorney    and 

Client;  Service  of  Summonn. 
ACT.     See  tit.  Code  of  Civil  Proeednre. 
ACT  OF  GOD.     See  tit.  NesUffence. 

ACTION.     Fee  tit.  Confesnlon  of  Jndirnient  without  Action. 
abatement  of.     See  tit.  Abatement  and  Revivor. 

death,  disability,  or  transfer  does  not  work,  when,  385. 
after  Judgment,  against  one  of  several  defendants,  579. 
asalnHt 

administrator,  costs  in,  1031. 
bail  on  arrest,  when,  490. 
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ACTION   (continued). 
asalnst  (continued). 

counties,  where  tried,  894. 

defaulting  witness,  damages  for,  1992. 

executors  and  administrators,  for  waste  or  trespass  of   de- 
cedent, 1584. 

husband  and  wife,  wife  may  defend  alone,  when,  371. 

joint  debtors,  989. 

persons  severally  liable  on  promissory  notes;  etc,  3S8. 

receiver.     See  tit.  Rec«lver. 

steamers,    vessels,    and    boats.      See    tit.    Aetloas    AssilBMt 
Steamcrn,  Vessels,  and  Boats. 
as  to,  813. 

two  or  more  defendants,  414. 
alienation  of  realty,  not  to  prejudice,  747. 
another  pending  ground  for  demurrer,  430. 
appeal,  deemed  pending  during,  1049. 

boats,     steamers,     and    vessels*     against.       See     tit«     Aettona 
Against  Steamers,  Vessels,  and  Boats. 

lie  for  what,  813. 
bonds  in,  not  required  of  state,  1058. 
by  administrator 

as  provided  for  by  code,  1590. 

for  trespass,  1583. 
by  an  assignee,  368. 
by  executor 

as  provided  in  code,  1590. 

for  trespass,  1583. 
by  father 

for  death  of  child,  376. 

for  injury  to  child,  376. 

for  seduction  of  daughter,  375. 
by  guardian 

for  death  of  ward,  376. 

for  injury  to  ward,  376. 

for  seduction  of  ward,  376. 
by  mother 

for  death  of  child,  376. 

for  Injury  to  child,  876. 

for  seduction  of  daughter,  when,   375. 
by  representatives,  for  death  of  person  by  wrongful  act,  377. 
by  state,  or  officer  thereof,  446. 
by  sureties,  1050. 
by  tenants  In  common,  joint,  and  co-parceners,  882. 

1012 


INDEX. 
[References  are  to  sections.] 

ACTION   (continued). 

by  the  people,  subject  to  same  limitations  as  by  private  per- 
sons, 351. 
by  usurper  of  office,  803. 
by  whom  prosecuted,   80. 

certain  must  be  transferred  to  superior  court,  888. 
chanire  of 

limitation  on  right  to,  834. 

place  of  trial  of,  397,  398,  399,  400. 
civil  actions.     See  tit.  Civil  Actions, 

arise,  how,  25. 

by  whom  prosecuted,  30. 

definition  of,  22. 
clerk.     See  tits.  Clerk  of  Court)  County  Clerk. 

must  keep  register  of^ll,  1052. 

to  take  testimony  on  trial,  when,  1051. 
*code,  effect  of  on  pending,  8. 
commencement  of.     See  tit.  Commencement  of  Civil  Action. 

as  to,  312. 

by  filing  complaint,  405. 

when   is  commenced  within   meaning  of  statute  of  limita- 
tions.    See  tit.  statute  of  Limitations. 
as  to,  generally,  350. 
complaint  in.     See  tits.  Complaint^  Pleading* 

contain  what,  1244. 
concerning  mining  claims  governed  by  lex  loci,  748. 
consolidation  of.     See  tit.  Consolidation  of  Actions. 

as  to,  generally,  1048. 
continued,  costs  may  be  imposed  as  condition  of,  1029. 
costs 

by  or  against  an  administrator,   1031. 

when    discretionary   with    court,    1027. 
criminal  actions 

as  to,   generally,    31.  '' 

Penal  Code  defines  and  provides  for  prosecution  of,  31. 
defaulting  witness,  against,  for  damages,  1992. 
defendant's  costs  must  be  allowed  in  certain,  1024. 
definition  of,  22. 

deposit  in  court.     See  tit  Deposit  In  Court. 
deposition  in,  when  witness  resident  of  state,  2021. 
determine  adverse  claims,   to,  1050. 
disability  must  exist  when  right  of  accrued.  357. 
dismissal.     See  tit.  Dismissal  of  Action, 
division  of,  24. 
effect  of  order  changing  place  of,  837. 
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ACTION    (continued). 

as  to  persons  under  disabilities,  352. 

where   defendant   is  out   of  state,   351. 
executor  or  administrator.     See   tit.   Bzecotors  and  AdmlBta* 
trators. 

may   bringr  without  joiningr  beneficiaries,   369. 
existing  cause  of,  not  affected,  362. 
extension  of  time.  In  greneral.  1054. 
facts  not  In  issue,  how  tried,  309. 
for  balance  of  mutual  accounts,  344. 

for  damages  against  non-attending  witness.     See  tit.  ^'Ita^as. 
for  delivery  of  personal  property.     See  tit.  Claim  aad  Delivery. 
for  determination  of  title.     See  tit.  Action  to  <iniet  Title. 
for  condemnation  of  land.     See  tityKmlnent  Domain. 

as  to,  1243. 

complaint  must  state  what,   1244.  * 

for  conversion  of  estate  by  administrator,  15SS. 
for  death  or  Injury,  who  may  bring,  376,  377. 
for -libel  and  slander,  460. 
for  nuisance,  231. 

for  official  acts  against  sherifT,  1055. 
for  partition  of  real  property,  752. 

for    recovery    of  property,    against   administrators    and    exe- 
cutors, 1582. 
for  relief,  when  to  be  commenced,  343. 
for  seduction.     See  tit.  Sedvetlon. 

by  father,  376. 

by  guardian,  376. 

by   mother,  375. 

by  unmarried  female,  374. 
for  separate  liens.  Joined,  when  and  how,  1195. 
for  trespass,   733. 

for  usurpation  of  office  or  franchise,  for  damages.  SOS. 
for  ^rante 

as  to,  generally,  732. 

of  estate  by   administrator.    1583. 
form  of 

for  foreclosure.     See  tit.  Foreclonvre  of  MortiniKc. 
as  to,  726. 

one  only,   307. 
irnardlan 

must  bring  for  recovery  of  ward's  property.   1769. 

power  respecting,  1769. 
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ACTION  (continued). 

how  commenced.     See  tit.  CoinmeBeciiicBt  of  ClirH  ActloBs. 

in  assumpsit. '  See  tit.  Asamnpslt. 

In  justices'  courts.     See  <^«Mitlec«'  courts,*'  this  title. 

how  commenced,  89. 
in  particular  cases.     See  tit.  Actions  In  Particular  Cases, 
tndndes 

a  special  proceedingTt  363. 
interpleader  in.     See  tit.  Interpleader. 

when  and  how  maintained.  386. 
intervention  in.     See  tit.  Intcrrentlon. 

hcvf  made,  387. 

when  takes  place,  387. 
is  either  civil  or  criminal,  24. 
joinder,  causes  of  that  may  be  joined,  427. 
Judicial  remedy,  for,  20. 
justices'  courts,  in.    See  tit.  Justices'  Court. 

after  change  of  place  of,  proceedingrs  in,  836. 

against  defendant  on  demurrer,  Judgment,  872. 

by  attachment.  866,  868. 

civil,  to  be  brought  in  defendant's  township,  832. 

claim  and  delivery,  how  enforced  In,  870. 

for  arrest  of  defendant  in  civil,  861,  863. 

manner  of  commencing,  839-850. 

place  of  trial  of,  832,  833,   834.  835,  836,  837.  838. 

pleadings  in.  861,  852.  859. 

provisions  of  code  applicable  to,  925. 

when  to  be  brought  elsewhere,  832. 

where  defendant  falls  to  appear.  Judgment,  873. 

who  may  appear,  841. 
kinds  of,  24. 

limitation  of.     See  tits.  Limitation  of  Action)  Statute  of  Limi- 
tations. 

as  to,  generally,  312-363. 
against  directors,  etc.,  of  corporation,  869. 
how  affected,  9. 
on  guardian's  bond.  1805.. 
on  the  right  to  change,  834. 
lis  pendens.     See  tit.  Lis  Pendens, 
as  to  filing,  409. 

local 

as  to  what  are,  392. 
may  be  commenced  on  undertaking,  when,  652. 
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ACTION   (continued). 

may  be  dismissed,  or  noxisuit  entered,  when,  581. 

may  be  postponed,  for  determination  of  claims,  774. 

may  be  tried  in  any  county,  unless  defendant  demands  trial 

in  proper,  396. 
merger  of  civil  and  criminal,  32. 
misjoinder  of,  demurrer  for,  430,  444. 
nonsuit.     See  tit   Noa«iiit. 
not  affected  by  code,  8. 
not  to  abate  by  death,   marriage,   or  other  disability,  when, 

385. 
not  to  be  prejudiced  by  alienation,  747. 

notice  of  pendency  of  action  affecting  real  property.     See  tit. 
Lla  PendeBS. 

as  to,  409. 
of   lienholder,   for  foreclosure,   1190. 

on  administrator's  bond,   may  be  brought  by  co-administra- 
tors, 1586. 
on  failure  of  verdict  or  discharge  of  jury,  may  be  retried,  616. 
on  guardian's  bond,  1804. 

on  preferred  claims  for  wages,  limitation  of,  1204. 
on  submission  to  arbitration,  revoked,  1290. 
on  undertakings,  562. 
on  written  instrument,  447. 
only  one  form  of,  307. 
order  for  trials  how  made,  809. 
papers  In 

defective  as  to  title,  valid,  when,  1046. 

to  be  transferred  on  transfer  of,  899. 
particular  actions.     See  the  partlenlar  titles. 
parties  to.     See  tit.  Parties  to  Actions. 

how  designated,  308. 

other,  court  may  order,  when,  389. 
pending 

as  to,  409. 

how  affected  by  code,  8. 

when  deemed  to  be,  1049. 
personal,  may  be  had  for  lien  of  labor,  1197. 
peraonal  property 

for  delivery  of,  609. 

affidavit  in,  510. 
place  of.     See  tit.  Plnee  of  Trial. 

as  to  generally,  892-400. 

may  be  changed  in  certain  cases,  398. 

of  certain,  892. 
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ACTION   (continued). 

pleadings  In.     See  tits.  Aasweri  Complalati  Demnrreri  Plead- 
ing. 

proceedings  after  change  of  place  of,   886. 

provisions 

where  Judgment  on  has  been   reversed,  355. 

where  person  entitled  dies  before  limitation  expires^  353. 

where  stayed  by  injunction,  356. 
purchaser  at  sheriff's  sale,  after  eviction,  may  bring,  708. 
real  party  in  interest  to  prosecute,  367. 
real  property,  to  recover 

Injuries  to,  to  recover  for,  392. 

where  brought,  892. 
receivers  have  power  to  bring  and  defend,  when  and  how,  568. 
redemptioner  or  debtor  may  bring,  for  rents  and  profits,  707. 
reirlster  of 

must  be  kept  by  clerk,  1052. 

what  to  be  entered  in,   1062. 
remedies 

defined,   20. 

divided  into  civil  actions  and  special  proceedings,  21. 
security  not  given,  may  be  dismissed,  1037. 
•elsla 

when  necessary  in,  or  defense  rising  out  of  it,  319. 

within  five  years,  when  necessary,  318,  319. 

within  two  years,  when  necessary,  339. 
sheriff,  against.     See  tit.  Action  asalast  Sheriff. 
ships,  against.     See  tit.  Actions  against  Steamem,  Vessels,  and 
Boats. 

as  to  generally,  813-827. 
special  proceedings  included  under,  In  statute  of  limitations, 

363. 
state,  against,  authorised,  when,  784-786. 

submitting   controversy    without.      See    tit.    SubmlttlniT    Cou- 
*  trovcrsy  iprltkont  Action. 

as  to  generally,  1138-1140. 
successive,  on  same  contract,   1047. 
surety,  by,  1050. 
survival  of 

as  to,  363,  855. 

statute  of  limitations.     See  tit.  Statute  of  Mmltatlons. 

title  of 

paper  with  defective  title,  valid  when,  1046. 
to  be  named  in  complaint,  426. 
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ACTION   (continued). 

to  be  In  name  of  party  in  interest,  367. 
to  be  tried 

where  cause  of  arose,  398. 

where  parties  reside,  395. 

where  subject,  or  some  portion  of,  is  situate,  892. 
to  determine  "adverse  claim"  by  sureties,  lO&O. 
to    determine    conflicting    claims    to    real    property.      See    tit. 
Action  to  dalet  Title. 

an  ^action  may  be  brougrht,  when,  738. 
to  foreclose  mortgage,  726. 

to  postpone,  for  absence  of  testimony,  696.  j 

to  quiet  title.     See  tit.  Aetioa  to  ^viet  Title. 

as   to,  738. 
to  recover 

estate  sold  by  guardian,  1806. 

real  property,   465,  740. 

property  fraudulently  disposed  of,  etc.,  1589. 
to  redeem  mortgage,  except,  when,  346. 
to  release  attachment,  before  whom  taken,  664. 
to  what  court  transferred,  835. 
transfer  of.     See  tit.  Place  of  Trial. 

as   to  generally,   55,   397-400. 

In  superior  court,  79. 
transitory,  as  to  generally,  395. 

trustee  may  bring  without  joining  beneflciarles,  369. 
vessels,   against.     See  tit.   Aetlons  airalnat   Steamerst  VesocU, 
and  Iloata. 

as  to  generally,  813-827. 
what  are  to  be  eommenced  wlthla 

Ave  years,  336. 

four  years,  337. 

three  years,   338. 

two  years,  339. 

one  year,  340. 

six  months,  341. 
what  causes  of.  may  be  Joined,  427. 
what  executors  are  not  parties  to,  1587. 
when  abates,  and  when  not,  386. 
when    actions    by    people  ^r    grantee,    to    be    brought   in    five 

years,  317. 
nrhen  cannot  be  brought 

by  grantee  from  state,  316. 

by  the  people,  315. 
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ACTION   (continued), 
when  commenced,  350. 
when  coats  In  may  be  seyered,  1026. 
when  county  Is  piarty  to,  costs,   1039. 
when  court  may  postpone,  874. 
when  deemed  pending:,  1049. 
when  executors  may  compound,  1588. 
when  married  woman  Is  party,  by  and  against,  370. 
when  may  be  dismissed,  or  nonsuit  entered,  581. 
when  not  to  abate  by  death  or  other  disability,   385. 

Yrken  seTeral 

are  united,  costs  of  one  allowed  only,  1023. 

may  be  consolidated,   1048. 
when  state  is  party  to,  costs,  1038. 
who  may   bring,  for  seduction,   374,    375. 

ACTIONS,  BOOKS,   KTC. 

transfer  of,  55. 

ACTIONS  AGAINST  SHERIFF.     See  tit.  Action. 
for  official  acts,   1055. 
judgment  conclusive,  1055. 

ACTIONS   AGAINST   STBAMBRS,   VESSBLS.  AND   BOATS.      See 
tit.  Action. 
as  to  generally,  813-827. 
actions  may  be  brought  directly  against  vessels,  814. 

attncknient 

as  to  right  to,  817. 
clerk  must  issue  the  writ  of,  818. 
discharge   on   undertaking,   822. 

may  be   discharged  on   motion   after  appearance,   823. 
owner,  master,  etc.,  may  appear  and  defend  such  vessel,  821. 
plaintiff  may  have,  817. 

when  not  discharged  vessel  may  be  sold  at  public  auction, 
824. 
application   of  proceeds,   824. 

wHt  of 

must  be  directed  to  sheriff,  819. 

must  be  executed  without  delay,  820. 
complaint,  verification  of,  815. 

demand  for  causes  of  action  constitute  liens  upon,  813. 
discharge   of   attachment   on    undertaking^    822. 
for  injuries  committed  to  person  or  property  in  this  state,  813. 
for  non-performance  or  malperformance  of  any  contract,  813. 
for  services  rendered  on  board  at  request,  813. 
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ACTIONS  AGAINST  STEAMERS,  ETC.   (continued). 

for  supplies  furnished  in  this  state,   818. 

for  wharfage  or  anchoraere  in  this  state,  813. 

for  work  done  or  materials  furnished  in  this  state,   813. 

liability,  on  maritime  contracts.     See  tit.  Bfarltime  Contr«et«. 

lien  on  vessel,  813. 

mariners   and   others   may  assert   claim   for   wages   not'virith- 

standing  prior  attachment,   825.' 
plaintiff  may  have  vessel,  etc.,  attached,  817. 
proof  of  claims  of  mariners  and  others,  826. 
sale  of  vessel  on  attachment,  when,  624. 

application   of  proceeds,   824. 
sheriff's  notice  of  sale  to  contain  what,  827. 
summons,  service  on  master,  etc.«  816. 
undertaking  on  attachment  of  vessel,  822. 

ACTIONS  BY  SURETIES.     See  tit.  Actio*. 

ACTIONS  IN  PARTICULAR  CASES.     See  tit.  Action. 

against  steamers,  vessels,  and  boats.     See  tit.  Actionii  avaiiBat 
Steamers,  Vcssclsy  and  Boats. 

as  to,  813-827. 
for  foreclosure  of  mortgage,   726*729. 
for  nuisance,  waste,  and  wilful  trespass  in  certain  cases,   on 

real  property,   731-735. 
for  partition  of  real  property,  752-801. 
for  usurpation  of  an  office  or  franchise,  801-810. 
to   determine   conflicting   claims   to    real   property   and    other 

provisions   relating   to  actions   concerning  real  property, 

738-751. 

ACTIONS  TO  QUIBT  TITLE.     See  tits.  Action;  Qnletlns  THle. 

costs,  plaintiff  cannot  recover,  when,  739. 
determination   of,   unknown  owner,   749[al. 

commencement   of  action,   verified   complaint   and   contents 

of.  749[al. 
notice  of  pendency  of  action.     See  tit.  Lis  Pendens. 

when  to  be  filed  and  what  to  contain,  749[a]. 
notice  of  pendency  of  action,  when  to  be  filed  and  contents 
of.  749[a]. 

Jndsinent  In 

as  to  generally,   751. 

shall  have  effect  of  Judgment  in  rem,  except,  761. 

to  be  In  accordance  with  evidence,  751. 
jury  trial  on,  738. 
may  be  brought,  when,  738. 
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ACTIONS  TO  QUIET  TITLE   (continued). 

mortgage   must   not   be   deemed   a   conveyance    whatever    its 

terms  may  be,  744. 
Botlcc  to  nBkno^va  owners 

affidavit  of  service,  contents  of,  750. 
how  served^  760. 

mailing    copy    of    the    summons,    etc.^    to    non-resident    de- 
fendant, 750. 
resident  defendants  to  be  served,  when,  750. 
service  on  non-residents,  order,  750. 
•ock  unknown  pemona  so  served 
concluded,  when,  750. 
shall  have  same  rights,  etc.,  750. 
order 

•   how  served,    743. 
may  be  made  to  allow  party  to  survey  and  measure  land  in 

dispute,  742. 
what  to  contain,  743. 
plaintiff's  title  terminating  during  suit,  what  he  may  recover 

and  how  verdict  and  Judgment  to  be,  740. 
proof  of  service  before  hearing,  judgment,   751. 
remedy   cumulative,   751. 
right  to  Jury   trial,  788. 

unnecessary   injury   done,   party   serving  to   be   liable   there- 
for. 743. 
validity  of  gift,  788. 

when   court   may   grant   injunction,    745. 
when  plaintiff  cannot  recover  costs,  739. 
when  value  of  improvements  can  be  allowed  as  a  set-off,  741. 

ACTS 

of  foreign  executive,  as  evidence,  1918. 

of  municipal  corporation,  as  evidence,  1918. 

of  party,  wh6n  evidence,  1870. 
ACTUAL  OCCUPANCY.     See  tit.     Occupancy. 

ACTUAIi  POSSESSION.     See  tit.     Forcible  Entry  and  Detainer. 
ADDITIONAL  TIME.     See  tit.  Time. 
ADJOURNMENT 

amendment  in  Justice's  court,  on,  859. 

arbitrators  have  powei*  of,  1284. 

construed  as  recess,  and  does  not  prevent  court  sitting,  74. 

contempt  proceedings,  in,  1217. 

contesting  county  election,  in,  1118. 

continuance.     See  tit.  Continuance. 

effect  of,  to  non-Judicial  day,  134,  135. 
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ADJOURNMENT    (continued), 
election  contest,  in,  1121. 

final,  for  the  term,  dischargres  the  Jury,  618. 
from  day  to  day,  135. 

Ruardlans  have  power  to  adjourn,  1824. 
holidays,   on,  135.  • 

In  case  of,  by  consent,  testimony  to  be  taken  by  deposition. 

596. 
in  election  contests,   1121. 
In  Justice's  court,  873-877. 
Jndse 

absence  of,  for,  139. 

failure  of  to  attend,  sheriff  to  adjourn  to  what  time.   140. 
may  be,  while  jury  is  absent,  617. 
sealed  verdict.  617. 
superior  court,  of,  74. 
supreme  court,  of,  48. 
till    next   regular,   140. 
trial  in  police  court,  931. 
while  Jury  out,  617. 

sealed  verdict,   617. 
ADMINISTRATION.    See   tlts.    Batatea   of   Deeedentai    Bv^^^utora 

and  Adminlatratora,  etc.)  Ifpttera.  Teatamentary  aad  off  Ad- 

miniatratlon. 
AIIMINI.STRATOR.      See   tits.    Batatea   of  Decedentaj   Bxe^atora 

and  Admlniatratora;  Liettera  Teatameatary  aad  of  Admlala- 

tration. 
as  parties  defendant.     See  tit.  Partlea  to  Action   (defcBdAnt). 
as  parties  plaintiff.     See  tit.  Partica  to  Action  (plaintiff). 
costs  in  action  by  or  against,  1031. 
may  sue  without  Joining  cestui  que  trust,  369. 
oaths  and  bonds   of.     See  tit.  Oatlia  and  Bonda  of  Bxcevfora 

and  Admlniatratora. 
powers  and  di»tles  of,  etc.,  304. 
apcclal  notice  to  hclra 

how   given,   1380. 

request  for  and  what  to  contain,  1380. 
ADMINISTRATRIX.     See  tit.  Executor  and  Admlnlatrator. 
ADMIRALTY.     See  tit.  Shlpplns. 
Judgment  of  court  of,  of  foreign  country,  conclusiveness  ot 

1914. 
Judicial  notice  taken  of  seals  of  courts  of,  1875. 
record   of  court   of,    1914. 

ADMISSION 

application  for  as  attorney,  testimonials  required  of,  what,  276. 
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ADMISSION   (continued). 

attorney,  admission  to  practice,  275*280. 

by  failure'  to  verify  answer,  when,  446. 

certificate  of»  of  attorney,  when  granted,   277. 

compromise,  offer  of,  is  not,  2078. 

continuance  denied  on  admission  as  to  evidence,  595. 

contract  set  out  in  answer,  when  deemed  admitted,  448. 

evidence,  admission  of«  denial  of  continuance,  595, 

exception  to  provisions  for,  449. 

execution  of  instrument,  unless  denied  by  plaintiff,  448. 

failure  to  verify  answer  is,  when,  446. 

of  attorney  to  practice,  certificate  of,  275. 

of  erenuineness  of  instrument  by  failure  to  answer,  447. 

of  •ervlce 

how  made,  415. 
of  testimony,  avoids  postponement,  595. 
service  of  summons,  of,  416. 

written    Instruments    in    complaint    deemed    admitted,    when, 
447-449. 

AOMONITION.     See  tit.  .hiiT. 

of  court  to  Jury  on  separation,  611. 
ADVIiTEUlY 

confession  of,  in   action   for  divorce,  2079. 
co-respondent 

copy  of  pleading  must  be  served  on  in  divorqe^  1019. 

may  appear  and  make  defense,  1019.  \ 

notice  to,  how  given  whete  cannot  be  found,  1019. 
ADVANCBMBNT.     See  tit.  I¥l11a. 

to  heir,  1686. 
ADVBRSB  CLAIM.     See   tits.   Actions  to  Clulct  Title |   dnletlns 

Title. 
quieting  title,  788-751. 

to  personal  property,  how  determined,  1060. 
to  real  property 

action   to  determine,  738. 

parties  defendant.  380. 

right  to  writ  of  possession  on  recovery,  380. 
ADVBRSB  PARTY 

exceptions,  how  settled,  upon  notice  to,  650. 

how  known  in  civil   actions,   308. 

in  intervention.     See  tit.  Intervention. 

as  to  generally,  387. 
on   nppcnl 

as  to,  generally,  938. 
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ADVERSE  PARTY    (continued), 
to  produce  writing,  when,  1938. 
wlien   deemed   to   have   excepted   to  verdict,   rutins,    decirion, 

etc.,  647. 
who  is,  on  appeal,  938. 
writings  in  possession  of,  notice  to  be  given  to,  1938. 

ADVBRSB  POSSBSSIOlf 

by  actual  occupation  under  claim  of  title.  324. 
hy  occupation   not  under  written    instrument,   325. 
descent  cast,  right  to  possession  not  aflFected  by,  327. 
disabilities  excluded  from  time  to  commence  actions,  32S. 

action  after  ceasing  of,  328. 

not  to  extend  beyond  twenty  years,  328. 
entry 

action  on  to  be  brought  when,  320. 

sufficiency  of  as  a  claim  to  title,  320. 

under  claim  of  title  deemed  to  be  adverse,   1322. 
improvements  as  a  set-ofF,   741. 
inclosure  and  boundaries^  325. 
Infant,  as  against,  328. 
Judgment  under,  kinds  of,  322,  828. 
landlord  and  tenants.     See  tit.  Ijandlord  and  TemaBt, 

presumption   regarding   tenant's   possession.    326. 

relation  of,  as  affecting,  326. 
lunatic,  as  against,  828. 
mesne  profl/s,   336. 

mining  claim,  as  to  inclosure  of,  325. 
oecvpatlon 

deemed  possession  under  legal  title  unless  adverse.  321. 

under  claim  of  title  not  founded  on  written  instrument,  324. 

under  Judgment,  when  adverse,  322,  323. 

under  legal   title  not   founde<y  on   written   instrument,  324. 

under  written   instrument,  when   adverse,  322,   323, 
of  widow.     See  tit.  Homestead, 
possenaloii 

not  under  Instrument,  extends  how  far,  324. 

of  part,  whether  possession  of  whole.  322.  323. 

presumed  in  holder  of  legal  title,  324. 

when  presumed.  822. 
prisoner,  against,  328. 

public  lands,  effect  on  certificate  of  purchase  or  location.  192$. 
redemption  of  mortgage,  346,  347. 
relation  of  landlord  and  tenant,  as  afPectlng.  326. 
seizin,  318,  319. 
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E    POSSESSION    (continued). 

as   asainst,   315-317.  ^ 

payment  of,  necessary  to,  325. 

written  instrument  or  judgment,  322,  323. 

:onstitutes,  under  claim  of  title  not  written,  32.1. 

n«tnimciit«  "^ 

founded  on,  324,  325. 

idgment,  under,  322,  323. 

a  InstriMneiit 

founded  on.  324,  325. 

jdgment,  claim  under,  322,  323. 

SBS  TITJLE] 

slveness  of  adjudication  of,  1908. 

SB  USER.     See  tit  Elaaementa. 

.VIT,     See  the  various  titles  in  which  used. 

itions.     See  tit.  Aflbrmatlon. 

I  case,  on  submission  of.  1138. 

sador  may  take,  2014. 

Iment,  for  order  to  allow,  473. 

I,  part  of  record  on,  661. 

of  defendant,  481. 
Justices'  court,  861,  862. 
notion  to  vacate,  or  reduction  of  bail,  503. 
unknown  non-resident  party   in  partition,    757. 
iment 
an,  538. 

I  justices'  court,  867. 
discharge  of,  558. 

i  whom  may  be  taken 
this  state,  2012. 
of  this  state,  2013. 

II  in  justification,  495. 

ector,  to  contest  election,  1115. 
•n-resident  corporation,  or  state,  446. 
demptloner,  705. 
le  trader,  form  of,  1818. 

Icate  of  clerk,  if  taken  before  a  Judge  of  a  court  out  ot 
his  state.  2015. 

?e  of  Judges,  for,  on  ground  of  bias,  etc.,  170. 
?ing  place  of  trial  in  justices'  courts,  for,  833. 
I  for  exemption   from  Jury   duty,  of,   202. 
of  court  to  certify   to  when   taken  before  judge  out  of 
tate,  2015. 
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AFFIDAVIT   (continued). 

contents  of,  what  to  contain.  532. 

continuance,  on  motion  for,  595. 

copy  of,  as  evidence,  2011. 

corporation,  affidavit  on  behalf  of,  how  made,   1348. 

costs,  of,  1033. 

decedent,  to  support  claims  against  estate  of,  1494. 

defective  title  to,  effect  on  validity.  1046. 

defendant,  for  trial  in  proper  county,  of,  396. 

definition  of,  2003. 

deputy  Justices'  clerk,  authority  of  to  take,  &6. 

election,  of  party  contesting,  1115. 

e%'ldeBce 

as  to  being,  generally,  2011. 

of  publication,  2010. 
facts  constituting  contempt,  setting  out  in,  1211. 
llllng  of,  where  to  be  made,  2011. 
for  arrest  -^ 

of  judgment  debtor  on  supplementary  proceeding,  715. 

of  usurper  of  office,  804. 
for  new  trial 

misconduct  of  jury,  657. 

when  to  be  made,  6B8. 
for  order 

allowing  amendment  to  pleadings,  473. 

for  examination  of  prisoner  as  witness,  1995. 
for  postponement  of  trial,  876. 

for  probate  order,  requiring  sureties  to  justify,  1393. 
for  publication  of  summons  in  partition,  756. 
for  service  by  publication  on  non-residence,  412. 
for  what  purpose  may  be  used,  2009. 
for  writ  of  attachment.     See  tit.  Attaekment. 

in   justices'   court,   866. 
for  writ  of  injunction,  526.  527. 
for  writ  of  review,  by  what  party,  1069. 
foreign  country,  who  may  take  in,  2014. 
guardian's  account  and  Inventory,  to,  1773. 
identity,  affidavits  admissible  to  prove,  1379. 
imprisoned  witness,  for  order  to  examine,  1995. 
in  claim  and  delivery.     See  tit.  Claim  and  Delivery. 

when  and  where  to  be  flled,  520. 
In  foreign  country,  before  whom  taken,  2014. 
in  injunction.     See  tit.  Injamctlon. 

for  vacating  or  modifying  order,  532. 
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AFFIDAVIT   (continued). 

In  Justice's  court,  necessary  for  order  of  arrest,  862. 
in  objection  to  referee,  may  be  read,  642. 
In  opposition  to  dlschargre  of  attachment,  557. 
1b  order  of  arreot 

copy  to  be  delivered  to  defendant,  484. 

in  Justices'  court,  862. 

to  be  delivered  to  sherifT,  484. 
In  proceedings  supplementary  to  execution,  715. 
in  replevin.     See  tit  Replevla. 

where  delivery  is  claimed,  510. 

where  to  be  filed,  520. 
in  verification  of  pleading,  446. 
Judicial  officer  may  take,  179. 
Juror,  may  make,  of  misconduct  of  Jury,  657. 
Justice  of  peace  may  take,  179. 

made  in  a  foreign  country,  before  whom  taken,  2014. 
mandamus,  for,  1086. 

may  be  taken,  when,  where,  and  by  whom,  179. 
must  contain  what,  to  obtain  writ  of  attachment,  538. 
new  trial 

for,  generally,  658. 

procedure  on,  659. 
not  affected  by  not  giving  title  to  action,  1046. 
of  claim  for  lien  by  employee  of  vessels,  824. 
of  concealment  of  witness  from  service  of  subpoena,  1088. 
of  confession  of  Judgment  by  defendant,  1132. 
of  exemption  from  arrest  for  contempt,  2068. 
of  filing  award  of  Judgment,  1286. 

of  insolvency  of  sureties  on  administrator's  bond,  1397. 
of'justification  by  sureties  to  bonds,  1057. 
of  mariner,    to    prevent    discharge    of     attachment    against 

steamers  and  vessels,   824. 
of  newly  discovered   evidence,  657. 
of  party  applying  for  postponement,  876. 
of  personal  service,  or  mailing  probate  notice,  1306. 
of  plaintiff,  denying  admissibility  of  copy  of  instrument,  448 
of  printer  to  publication,  evidence,  2010. 
of  property  or  debts  due  Judgment  debtor,  717. 
of  service  of  summons.    See  tit.  Sammoiuiy  nerrlce  of. 

as  to,  410-416. 

on  unknown  owners  in  action  to  quiet  title,  750. 
of  title  by  claimant  other  than  defendant.  515. 
on  application  to  dissolve  injunction,  532. 
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AFFIDAVIT   (continued). 

on  application  to  perpetuate  testimony,  2083. 
on  arrest,  copy  to  be  given  to  defendant,  484. 
-    on  bond,  in  replevin,  513. 

where  redelivery  is  claimed,  514. 
on  motion 

to  continue  clause,  595. 

to  postpone  trial,  595. 

to  reduce  ball,  503. 

to  vacate  order  of  arrest,  503. 
out  of  this  state,  how  taken.  2013. 
particular.     See  Bpedfllc  title  denlred. 
police  Judgre  may  take,  179. 

postponement  of  trial,  for,  in  absence  of  witness,  595. 
prejudice,  of,  170. 
prohibition,  for,  1103. 
publication 

for,  of  summons,  412. 

as  part  of  Judgment-roll,  670. 

to   prove,    2010. 
rank  of,  as  evidence,  2009. 
redemptioner  from  execution,  of,  705. 
referee,  on  objections  to  appointment  of,  642. 
relief  from  default  Judgment  in  Justices'  court,  for,  S5D, 
replevin,  In,  510,  519,  520. 
requlMltea  of 

for  writ  of  mandate,  1087. 

for  writ  of  prohibition,  1103. 
review,  for,  1069. 
service 

of,  in  replevin,  512. 

of  summons,  415. 
state  a  party,  when,  446. 

summons  to  Joint  debtor  after  Judgment,  for,  991. 
superior  judge  may  take,  179. 
supreme  court  Justice  may  take,   179. 
sureties,  of,  on  bond  to  stay  money  Judgment,  942. 
that  a  contempt  ha#  been  committed,  1211. 
title  to,  want  of,  effect  of  on  validity,  104  6. 
to  accompany  process  against  Joint  <lebtors,  991. 
to  be  used  in  this  state,  before  whom  may  be  taken   In  this 

state,  2012. 
to  copy  of  assignment,  705. 
to  cost  bill  on  Judgment,  1033. 
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AFFIDAVIT   (continued). 
to  obtain 

injunction,  527. 

order  of  arrest.     See  tits.  Arre«t;  Ball. 
what  to  contain.  481. 
to  reality  of  controversy  In  submitting:  action.  1138. 
transfer  of  action  to  another  Justice  of  peace  on   ground   of 

interest,  etc.,  for,  90. 
upon  attachment  in  Justices'  court,  869. 
vacatingr  or  modifying:  injunction,  for,  532. 
value,  of,  in  claim  and  delivery,  does  not  bind  officer,  when 

473. 
verification  of  pleadings,  446. 
what  to  contain.     See  ^^eonteats,''  this  title, 
what  provable  by,  2009. 
'When  made 
before  Judge  of  court  out  of  state,  to  be  certified  by  clerk 

of  the  court,  2015. 
In  another  state,  before  whom  taken,  2013. 
in  foreign  country,  before  whom  taken,  2014. 
when  may  be  used,  2009,  2010,  2012. 
"  when  to  be  filed  for  new  trial,  658. 
where  filed,  of  printer,   2011. 
<     who  may  take 

€is  to,  generally,  89.  179,  259,  2012. 
in  another  state.   2013. 
in   foreign   country,   2014. 
will,  of  grounds  for  contest,  1314. 
witness,  of.  on  his  arrest,  2069. 

AFFINITY.     See  tit.  Connanflrnlnlty. 

appraisers,  whether  disqualified  by,  1444. 

declaration  of  decedent  as  to  relationship  admissible  in  evi- 
dence,   1870. 

grounds  of  challenge  to  Juror,  602. 

Judge,  of,  to  party,  disqualifies,  170. 

Juror,   of  to  party,   disqualifies,   602. 

meaning  of,   17. 

receiver,  as  disqualifying,  566. 

referee,  of,  to  party,  disqualifies,  641.  ^ 

AFFIRM 

may.  Instead  of  swear,  2097. 
AFFIRMATION.     See    tit.    Oatha   and   Afllrinatlona. 

court  commissioner  may  administer,  259. 

form  of,  2097. 
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AFFIRMATION   (continued). 
In  place  of  oath,  2097. 
Included  In  oath,   17. 
officers  who  may  administer,  2099. 
optional  to  swear  or  affirm,  form  of,  2097. 
witness  to  take  oath  or  affirm,  1846. 

AFFIRMATIVE   DEFBNSB.     See   tit.   Dcfeii*es. 

AFFIRM  ATI  VE '  RELIEF 

as  to  dismissal  where  asked  in  answer,  581. 
granted  when,   666. 

AFFRAYS 

Justices'  court  has  jurisdiction  over,  115. 

AGE.     See  tits.  Infnntf  Minor. 

AGENT   AND   AGENCY 

absentee.  In  distribution,  af^ent  for,  1691-1695. 
acts  or  declarations  of  af?ent,  admissibility  In  evidence.    1870. 
annual  account,  of,  to  show  what,  1694. 

authority  of  agent  to  sell  realty  must  be  In  writing,  1973. 
bond  and  compensation  of,  for  absentee,  1692. 
declarations  of,  as  evidence,  1870. 

default  Judgment,  examination  of  agent  of  plaintiff,  585. 
for  abaent  interested  parties 
compensation  of,  1692. 

court  may  appoint  to  take  possession,  when,  1691. 
in   distribution   of  estates,    1691. 
liability  of  on  his  bond,  1695. 
to  give  bond,  1692. 
In    mechanics'   lien.     See   tit.   Mecbnnlcii*  idea. 
liable  for  preservation  of  estate,  1695. 
oath  to  claim  against  estate  by,  1692. 
real  estate.     See  tit.  Real  Estate  Asent. 
referee,  relation  of,   disqualifies  to  act  as,   641. 
relationship   of   principal   and   agent,   as   disqualifying   iuror. 

602. 
»^I»IevlB 

'roni  agent,  612. 

service  of  order  in,  on  agent,  512. 
«n,EED   CASE 
^-ffldavlt  to  be  made  on,  1138. 
a-Ppeal  lies  from  Judgment  in  an,  1140. 
«^ost8   prior  to  trial  not  allowed,  1139. 
<5utles  of  court  on,  1138. 
^o%v    submitted,   1138. 
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AGREED  CASE    (contlnued). 
Jadffment 

appealed  from  as  In  other  cases.  1140. 
as  In  other  cases,  1139. 

enforceable?  as   other  Judarments  are,    1140. 
entered  as  In  other  cases,  1139. 
judgment- roll  In,  1139. 

nature  of  controversy   in  which   allowed.    1138. 
parties  may  submit,  1138. 
powers  of  court  on,  1138-1140. 
proceedings  on,  1138. 
what  must  appear,  1138. 
AGRBRMRNT.     See   tit.   Contract. 
by  attorney.     See  tit.  Attorney*. 

in   writing.     See  tits.   Contractn;  l¥rttten   Agreement. 
deemed  the  whole  contract,  1856. 
other  evidence  not  excluded  by  provision,   1856. 
where  a   mistake   or  imperfection   In,   in   the  writing,   t856. 
not  In   vrrltlniT 

invalid,  when,  1973. 

for  leasing  for  longer  period  than  one  year,  1973. 
for  sale  of  goods,  1973. 

made  upon  consideration  of  marriage,  1973. 
not  to  be  performed  within  a  year,  1973. 
special  promise  to  answer  for  debt  or  default  of  another, 
1973. 
not  to  be  performed  within  a  year,  must  be  in  writing,  1973. 
written.     See   tits.   Contract;  ^''rltten   Afn*cement. 
AI^AMBDA  COUNTY 

number  of  superior  Judges,  66. 
AI^IAS 

execution,  from  Justices'  court,  903. 


from  Justices'  court,  846,  847. 
will  issue,  when,  408. 
writ  of  possession,  1212. 
AlABNS 
admission  as  an  attorney,  declaration  of  intention,  etc.,  275. 
admission  of  attorney  from  foreign  country,  279. 
limitation  in  time  of  war  not  computed  against,  354. 
nonresident.     See  tit.  Nonresident  Aliens. 
AI^IESNATION 
does  not  prejudice  action  where  made  pending  suit,  747. 
effect  on  action,  740,  747. 
of  homestead.     See  tit.  Homestead. 

of  real  property  cannot  prejudice  In  action  to  recover,  747. 
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AI^IMONY.     See  tit.  DlTorc«. 

ALLiBGATIONS.     See  tits.  Answer;  Conplalnt;  Pleadlnsru. 


by   whom   must  be   proved,    1869. 

In  pleadingrs  to  be  proved  by  party,  1869. 

places  burden  of  proof  on  whom,  1869»  1981. 
agrainst  Joint  debtors,  in  pleadingrs,  993. 
answer  to  contain  what,  437. 

being:   denied,    provisional    injunction    dissolved,   532. 
burden  of  proof  of,  1869,  1981. 
denial  of,  in  answer,  437. 
eMeatfal 

defined,.  463. 

to  obtain  writ  of  injunction,  526. 
formal,  are  pleadingrs,  449. 
if  not  controverted,  deemed  admitted,  462. 
in  complaint,    deemed    true    unless   controverted   by    answer, 

462. 
in  particular  actions.     See  the  particular  title. 
in  pleading*  agrainst  Joint  debtors,  993. 
mater^l 

defined,  463. 

evidence  confined  to,  1868. 

only  need  to  be  proved,  1867. 

what  are,  463. 

when  evidence  to  correspond  with,  1868. 
must  be  supported  by  verification,  527. 
negative,  when  must  be  proved,  1869. 
of  complaint,  how  denied,  437. 
redundant,  to  be  stricken  out,  453. 
to  be  construed  liberally,  452. 
variance,  469-471. 

what  must  be  proved,   material   only,   1867. 
when  deemed 

admitted,  462. 

controverted,  '462. 
when  not  deemed  at  variance,  471. 
allowance:.     See  tits.  Divorce}  Batatea  of  Decedent. 
barred  when  not  presented  for,  claims  on,  1493. 
claims  against  estate  of  decedent,  1490-1514. 
disputed,  reference  to  arbitrators,   1507. 
family,  of  decedent,  from  his  estate,   1464-1470. 
for  family.     See  tit.   Support  of  Family. 

as  to,   1464,   1468. 

out  of  estate  of  missing  persons,   1822b. 
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ALLOWANCE    (continued). 

how  and  by  whom  made,  1496. 

how  to  be  paid,  1467. 

indorsed  on  and  disposition  of  claim,  1497. 

Is  barred  when  not  presented  for,   1493. 

must  be  refused  when  barred,  1499. 

not  permitted  unless  claim  is  sworn  to,  1494. 

of  claim 

of  executor  or  administrator,  how  made,  1510. 

of  probate  Judg:e  presented  for,  1496. 
of  eomtm 

discretionary  with  court,  1026. 

in  cItII  actiona 

to  defendant,  of  course,  1024. 
to  plaintiff,  of  course,  1022. 
refused,  suit  to  b*e  brouf^ht,  1498. 

suit,  when  refused,  and  exception  of  mort^agre,   1600. 
time  within  which   to  be   presented  for,   1491. 
to  family  of  misslnyzr  persons,  out  of  estate,  1822b. 

almshouse: 

attendant  of  exempt  from  .lury  duty,   200. 
officer  of  exempt  from  Jury  duty,  200. 

at«tera'tion 

altered  Instrument  admissible  in  evidence  when,  1982. 

in  writing:,  must  be  accounted  for  by  party  producing:  It,  19Sii. 

of  wills.     See  tit.  IVIIU. 

party  producing:  altered   Instrument  must  account   for,    1982. 

ALTBRNATIVB  METHOD  OF  APPBAL 

as  to  g:enera]ly,  941a-941c,  953a-953c. 

ALTBRNATIVB  JUDGMENT.     See  tit.  Jadiaii«nt. 

ALTERNATIVE  "WHIT.     See   tit.   Mandama«. 
AMBASSADOR 

affidavit  may  be  taken  by,  2014. 
AMBIGUITY 

demvrrcr  for  "~ 

In  answer,  444.  ,^ 

in  complaint,  430. 
in  answer,  (ground  for  demurrer,  444. 
In  complaint,  grround  for  demurrer,  430. 
parol  evidence  to  explain  in  writing,  1856. 
AMENDED  COMPLAINT.     See   tits.   Amemdmemt )  Complalat. 
AMENDED  PLEADING.     See    tits.    Aniiwer)    Complaint}    Plead- 
tngm, 
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AMBNDMENT 


as  to,  472. 

before,  effect  of,  472. 
bill  of  exceptions,  650. 

complaint,  of,  see  "of  eomplaliit,^  this  title, 
conclusions  of  law,  of,  663. 
demurrer 

after,  of  course,  472. 

before,  effect  of,  472. 
error  and  defects  to  be  disregarded,   476. 
fictitious  name,  where  real  name  discovered,  474. 
filing:  and  serving,  432,  472. 
generally,  473. 

In  election  contest.     See  tit.   Coat  eating  Blcctlon. 
In  Jnstlcen'  eonrt 

adjournment  and  costs  on,  859. 

as  to.  generally,  859. 

pleadings  in,  859. 
mistake   in  any   respect,   473. 
of  complalat 

as  to  proceedings  to  be  had  on,  432. 

defendant  must  answer,  432. 

failure  to  answer,  default,  432. 

filing  and  serving  amendments,  432,  474. 

In   forcible  entry 
and  detainer,  1173. 
to  conform  to  proofs,  1173. 

may  be  filed  by  itself,  433. 
of  course,  without  costs,   472. 
of  findings.     See  tit.  FIndlnira. 
of  pleadlnflT 

In  general,  473. 

on  demurrer  In  Justices'  court,  858. 

time  for,  476. 

to  bring  in  necessary  parties,  389. 

when  variance,  469,  470. 
of  proeesfi 

as  to  generally,  128. 

power  of  court,  128. 
of  statement.  659,  661. 

order  allowing  or  refu.«?ing  deemed  excepted  to,  647. 
party,  by  striking  out  name  of,  473. 
power  of,  generally,   128. 
service  of,  432. 
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AMENDMENT    (continued), 
supplemental  pleadings,  464. 
statement,  amendments  to,  659,  661. 
striking  out  name  of  party,  by,  473. 
supplemental  pleadlngrs,  of,  464. 
terms  may  be  imposed  on  allowing:,  473. 
to  findings.     See  tit.  FindlBKrn.  ^     , 

to  pleadlnsn  or  proceedlmsn 

grenerally,  473. 

variance,  in  cases  of,  469,  470. 
AMENDMENTS  TO  CODE.     See  tit.  Code. 

how  made,'  19. 
AMICABLE   ACTIONS 

submission  of  controversy,  1138-1140. 
ANCHORAGE 

vessels  liable  for,   813. 
ANCIENT  FACTS 

evidence   of  common   reputation,   as   to,   1870. 
ANCILLARY   ADMINISTRATOR.     See    tit.     Bx«eator    and    Ad- 

mlnimtrmtor, 
ANIMALS 

acts  done  in  preventing:  cruelty  to,  lien  for,  1208. 
disposition  of  proceeds  on  enforcing*  lien,  1208 
exempt  from  execution  "when,  690. 
ANOTHER   ACTION   PENDING 

grround  for  demurrer,  430.  . 
ANSl^WR 

abatement,   plea  in,  430. 

absence  of,  what  relief  granted  plaintiff,  580. 

accovnt 

demanding:  items  of,  454. 

items  of,  need  not  be  set  out,  454. 
allegations  in.     See  tit.   .%llesatlonn. 

what  are  material,  463.     - 
amendment  of,  472,  473. 
amended  complaint 

failure   to   answer,   default,    472. 

time  for  answer  to,  472. 
amended  pleading,  to,  472. 
amendment  of,  as  to,   472. 
appearance,  answer  Is,  1014. 
as  to  contents  of,  437. 
as  to  part,  and  demurrer  as  to  part,  441. 
assignment  of  choses  in  action,  etc.,  368. 
attorney,  of,  to  accusation,  296. 
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ANSWER    (continued), 
by    insurance    company,    claiminsr   exemption    from    liability, 

specific  peril  specifying*  proximate  cause  of  loss,   437a. 
city,  to  petition  to  adjust  debts,  etc.,  of,  who  may  make,  1822d. 
complaint,  amended,  to,  432. 
conditions  precedent,  pleading,  457. 
construe tlpn  of,  452. 
contents,  what,  437. 
counterclaim  in.      See  tit.  CoaBterrlalm. 

as  to,  generally,  438-440. 

may  contain  several,  441. 

when  omission  to  set  up  waives,  439. 
cross-complaint,  to,  442. 

cross-demands,  compensate  each  other,  440. 
damages,  denial  of,  437. 
default,  for  failure  of,  when  entered,  585. 
default  of.  Judgment  for,  585. 
defective  heading  to,  1046. 
defenneii 

may  contain  several,  441. 

must  be  stated  separately,  441. 

not  raised  by,  waived,  434,  439. 
demur  to  part,  and  reply  to  part,  441. 


and  answer  at  same  time,  431. 

at  same  time  with  answer,  431. 

effect  on,  472. 

matters  not  appearing  on  face  of  complaint,  433. 

overruled,  allowing  answer,   472. 

overrullBiT 

effect  of,  472. 

time  to  answer,  476. 

to   answer,   442-444. 

to  part  and  reply  to  part,  441. 
denial,   allegation   not  denied,   admitted,   462. 
disclaimer,   739. 
error  and   defects  in,   475. 
«aoheated  ^ntnt^ 

answer  to  information,  1271. 

attorney-general's  answer  to  claim  for,  1272. 
estoppel,  1908,  1962. 

essentials  of  in  ejectment.     See  tit.  BJeefment. 
exhibits.     See  tit.  Bxhlblt*. 
extension  of  time  for.     See  tit.  Kxtenalon  of  Time. 

filing,   473,    1052. 
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ANSWER    (continued), 
filed,  must  be,  465. 

founded  on  written   instrument  set  out,   execution  admitted, 
when.  448. 

ts^nenl  denlnl 

puts  In  issue,  what,  437. 
when  sufflcient,  437. 
g^enerally,  437. 

9rruuineiie«s  of  Inniruments 

how  controverted,  *48. 

when  admitted,  447 

when  not  admitted,  449. 
husband  and  wife,  370.  371. 
In  cases  of  libel  and  slander,  460. 

in  claim  and  delivery.     See  tit.  Claim  and  Delivery. 
In  mandamus,  1091. 

information  or  belief.  If  defendant  has  no,  437. 
injunction  after,   528. 
intervention,  to  complaint  on,  387. 
improvements,  setting"  up  value  of,  741. 
Irrelevant,  may  be  stricken  out,  453. 

Joint  debtors,  answer  in  proceedingTS  after  Judg:ment,  992. 
Judgment,    pleading,    456. 
justices'  court,   in,   852,   855,   857,   860. 
libel,  in  action  for,  461.  • 

amendment  by  pleading,   473. 

pleading,  458. 
lost,  how  supplied,   1045. 

mandate,  to  petition  for  writ  of,  1089,  1095. 
material  allevatioas 

in  complaint 

deemed  admitted,  when,'  462. 
deemed  controverted,  when,  462. 

what  are.   463. 
matters,  the  subject  of  not  appearing  on   face  of  complaint, 

may  be  taken  by,  433. 
may  contain  several  counts  of  defense,  441. 
mortgage,   726. 
municipality  or  city,  to  petition  to  adjust  debts  of,  who  may 

make,   1822d. 
must  be  verified  where  written  instrument  contained  In  com- 
plaint, 447. 

new  matter  in,  deemed  controverted,  462. 

as  to,  437. 

1037 


INDEX. 
[References  are  to  sections.] 

ANSWER    (continued). 
objection 

not  appearing:  in  complaint,  may  be  taken  by.  433. 

to  complaint,  waived,  when,  434. 
of  defendants  in  partition,   what  to  contain,   768. 
partition  of  real  estate,  in,  758. 
plea  in  abatement,  430. 

pleadlnv 

as  a,  422. 
generally,   426. 

police   court 

in,  oral  or  written,  931. 

when  may  be  made,  930. 
probate  in  contest  on,  1312. 
redundant  matter  in,  striking:  out,  463. 
separately  stated,  defenses  must  be,  441. 
served,  must  be,  465. 

setting:  up  counterclaim  in.     See  tit.  ConntcrclaliB, 
several  defenses,  may  contain.  441. 
shall  contain  what,  437. 
sham  answer.     See  tit.  Sham  Anuynrer, 

may  be  stricken  out,  453. 

striking:  out,  453. 
sig:nature  to,   446. 
slander,   in  action  for,  460. 
specific  denial,  when  necessary,  437. 
statute,  private,  pleading:,  459. 
striking:  out,  463. 
supplemental,  464 
time   for  lllinir 

as  to,  407. 

extending:,   473,   1054. 
:o  petition  to  adjust  debts,  etc.,  of  city  or  municipality,  who 

may  make,   1822d. 
unverified  complaint,  also  unverified,   greneral  denial,  437. 
variance,   amendment.   469,   470. 
verificatioif,  446. 
verlllcd  complaint 

failure  to  verify  answer  to,  effect,  446. 
~    specific  denial,  437. 
waiver  of 

summons  by,  406. 

objections  not  taken  by,  434. 
what  to  contain,  437. 
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ANSWER   (continued). 

written  Instrument     See   tit  Pleadings. 
setting  out  In,  448,  449. 
where  complaint  sets  forth,  447. 

APPEAL.  IN  Civil.  ACTION.     See  tit  New  Trials. 

alternative  method  of,  941a. 

action  is  deemed  pending:  durlngr.  1049. 

adntiiiiatrator 

appeals  by,  966. 

appointment  reversed,  effect,  966. 
aggrrieved  party,  may  take.  938. 
alternative  method  of,  941a-941c,  953a-953c. 
appellaat. 

definition  of,  938. 

who   is,   938. 

who  may  be,  938. 
appointment  of 

administrator  or  gruardian,  reversal,  966. 

executor,  reversal,  effect,  966. 
arbitration,   appeal  from  decision  on  motion   to  set  aside  or 

modify  award,  1290. 
attaolinient 

effect  on,   946. 

undertaking:  to  continue,  946. 
by  executor,  security  may  be  limited,  946. 
certificate  of  clerk,  as  to  correctness  of  transcript,  etc.,  953. 
certification  of  copies  of  undertaking:,  how  made,  953 
clerk  to  transmit  proposed   record   on,   953c. 
conclusions  of  law  on.     See  tit.  Conclu«ions  of  Law. 
coi\troversy  without  action,  from  Judg:ment  on,  1140. 
corporation,  voluntary  dissolution  of,  1232. 
costs  of,  discretionary  with  court  in  what  caseH,  1026. 
costs  on,  1027. 

discretionary  with  court  in  what  cases,   1026. 

how  claimed  and  recovered,  1034. 

probate  appeals,  discretion  as  to,  1720. 

review,  other  than  by  appeal,  1035. 
decision,  paramount,  &3. 
deposit 

in  lieu  of  undertaking:,  926,  940,  941,  948,  949. 

waiver  of,  948. 
dismissal  of 

effect  of,  965 

for  not  furnishing:  papers,  954. 
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APPEAL  IN  CIVIL  ACTION   (continued). 
dlAHilAsal  of   (continued). 

Insufficient  undertaking,  954. 
new  undertaking,  954. 

sureties  becoming  insufficient,  954. 

when  will  be  dismissed,  and  when  not,   954. 
dlAmlsNedy  when  ami   when  not 

as  to  generally.  954. 

effect  of,   955. 
effect  of 

as  to  generally,  941c. 

and  the  giving  of  security,  946. 

In  judgment  in  forcible  entry  and  detainer,  1176. 

on   proceedings  below,   946. 
eminent  domain,  effect  on  improvement  under,  1257, 
evidence,  decision  or  verdict  not  supported  by,  939. 
exceptions  in  court  below,  necessity  for,  646,  956. 
exceptions  to  sureties  on,  978a. 

execution,  property  levied  on  under,  released  by,  94  6. 
executor 

appeals  by,  965. 

appointment  reversed,  effect,  966. 
facts  admitted  by  pleadings,  findings  unnecessary.     See   tit 

Flnilinf^M. 
filing  of,  2011. 

findings  may  be  waived,  how,  634. 
findings  on.     See  tit.  Findtnsn. 
forcible  entry 

effect  of  as  stay,  1176. 

how  taken,  1179. 

provisions   relating  to  appeals  relate   to,   1178. 
from  Judflrment 

directing  the  execution  of  a  conveyance,  etc.,  944. 

for  delivery  of  documents?,  943. 
from  money  judgment,  undertaking  on.     See  <<nndertiiklBKr 

this  title. 
from  order 

of  court  fixing  compensation  of  executor,  etc.,   1616. 

on  report  of  appraisers  on  homestead,  1477. 
generally 

as  to,   936-959. 

to   superior  courts,   974-980. 

to  the  supreme  court,  963-966. 
guardian's   appeal,    965. 
guardianship,  appointment  reversed,  effect,  966. 
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APPEAL  IN  CIVIL  ACTION   (continued). 

IkearlniT 

contested  election  cases,  preference  given  to,  57. 
errors  not 

aiTectlngr  substantial  rig^hts  disregarded,  475. 
presumed   prejudicial,    475. 
orders  reviewable  on  appeal  from  judgment,  956. 
probate  proceedings,  preference  given  to,  57. 
how  taken,  see  "depoMit/'  «<notice,"  <«aiidertaktBS»"  this  title, 
in  actions  on  mecWanics'  liens,  1197. 

In  application  for  voluntary  dissolution  of  corporation,  1229. 
in  attachment.     See  tit.  Attachment. 
*  in  election  contests.     See  tit.  Contestinir  BlectionM. 
•  as  to,  57. 
in  eminent  domain.     See  tit.  Bmiiieiit  Domain. 
effect  in  possession  and  improvement,  1257. 

In  forcible  entry  and  detainer 

effect  of  as  stay,  1176. 

how   taken,   1179. 

provisions  relating  to,  1178. 
in   general,  936-959. 

in  mandamus,  as  to' generally,  1109,  1110. 
in  probate  proceedings,  57. 

in  proceedings  relating  to  guardians.     See  tits.  Guardian  and 
Wardi  Gvardlann  of  Minors^  Gaardlann  of  Insane  and  In- 
competent Persons. 
Judgment 

affirmance  on,  63. 

agreed  case  on,  from,  1139. 

and  orders  may  be  reviewed  on,  936. 

court  may  take  what  action,  956. 

decision  to  be  in  writing,  53. 

effect  of,  generally,  1908. 

for   delivefy   of  documents   or   personalty,   stay    of,     what 
necessary,  943. 

interlocutory   orders  reviewable  on  appeal  from,   956. 

modifying  on,  957. 

new  trial,  passing  on  question  of  law  Involved,  53. 

on  appeal,  certificate  of  attachment  or  entry  of,  958. 

on   remittitur,    968. 

reversal  on,  957. 

review  of,  on,  936,  937. 

reviewable  as  codp  prescribes,  936. 

when  becomes   final,   45. 
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APPEAL  IN  CIVIL  ACTION   (continued). 
Jurisdiction  of  superior  courts  on,  77. 
Jurisdiction  of  supreme  court,  53,  963. 
marriagre,  sus^estion  of,  385. 

mode  of  takliiir 

as  to  generally,  440. 

from  Judgment,  remedial  powers  of  court  on,  53. 

new  and  alternative  method,  941a-941c  953a-953c 
names  of  parties  on,  938. 
Hotice  of 

as  to  generally,  940. 

appellant  must  furnish  copy,  950. 

filing  and  serving,  940.' 

made  out  of  court  without  notice,  may  be  reviewed,  on.  9.li. 

reviewable  as  code  prescribes,  936. 
parties,  how  designated,  938. 
party,  death  of.     See  tit.  Death* 
power  of  supreme  court  on,  53,  957. 
preparation  of  paper*  on 

as  to  generally,  953a. 

court  reporter  to  transcribe  report  of  trial,  953a. 

notice  to  county  clerk,   953a. 

transcript  to  be  presented  to  Judge  for  approval,  953a. 

undertaking  to  pay  cost  of,  953b. 

what  papers  may  be  Incorporated  in  transcript,  953a. 

what  respondent  may  require,  953a. 
probate 

court,  from,   964. 

orders   and   decrees,   provisions   relating   to   appeals  apply. 

1714. 
proceedings,  appeals  in.     See  tit.  IViiia. 
proceedings  after  determination  of  issue  of  law,  636. 
proceedings  for  removal  or  suspension.  289. 
question*,   how   prenented   for  revie'vr 
affidavit,  part  of  record  on,  661. 
bill  of  exceptions 

appellant  must   furnish,   950. 

used  on  motion   for  new   trial  may  be  used  on,  950. 
certificate  of  clerk  as  to  correctness  of  transcript.  953. 
certification  of  undertakings  and  copies,  953. 
copies,  how  certified,   953. 

corporation,   judgment-roll    on    appeal    from   Judgment  dis- 
solving.  1233. 
findings  of  referee,  how  reviewed,   645. 
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APPEAL  IN  CIVIL,  ACTION   (continued). 

qncatloiM  presented  for  review   (continued). 
J  udsmeiit  -roll 

appellant  must  furnish,  950. 
what  constitutes,   670,   1233. 


dismissal  for  failure  to  furnish,   954. 
to  be  used  on  appeal  from 
Judgment,  950. 

Judgment  rendered  on  appeal.  951. 
orders,  except   order   granting  or  refusing   new    trials, 

951. 
order  granting  or  refusing  new  trial,  952. 
record  on,  what  constitutes,  661. 

statement   settled   after   motion    for   new    trial    may    be 
used  on,  950. 
record  on.     See  tit.  Record  on  ^Appeal. 
from  Judgment,  950. 

on  appeal,  954 
from  order  granting  or  refusing  new  trial,  952. 
from   order   other   than   order   granting   or   refusing    new 

trial,  952. 
subsequent  statement,  661. 

presentation  and  service  of,   661. 
rehearlnfc  and  hearini^  In*  bank 

ordering  case  to  be  heard  in  bank,  45. 
rehearing,  45. 
release  of  property  from  levy  by,  946. 
remedial  powers  of  appellate  court  on,  53. 
remit  tit  ar  ^ 

generally,  958 
Judgment  to  be  remitted  to  court  from  which  appeal  taken, 

53. 
remittiturs  in  transferred  cases,  56. 


definitions  of,  938. 

what  may  require  on  appeal,  953a. 

who  is,  938. 

Ml 

new  action,  within  what  time  may  be  brought,  355. 

not  decreed,  except  for  substantial  errors,  475. 

of  Judgment,  remedial  powers  of  court  on,  53,  957. 

of  Judgment,  restitution  of  rights,  957. 

of  order  appointing  guardian,  validity  of  act.s  966. 

restitution  where  property  sold  under  execution,  957. 
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APPEAL  IX  CIVIL  ACTION   (continued). 
review 

of  flndingr  as  to  claims  of  mariners,  826. 
seamen,  of  findingrs  as  to  claims  of,  826. 
what  may  be,  on  appeal  from  Judgment,  956. 
what  subject  to,  956. 
rules  of,  1109,  1110. 

security  on  may  be  limited  in  case  of  an  executor,  etc.,  94€. 
stay  of  proceeding's  in  court  below,  exceptions,  949. 
Mvperfor  eourt 

appeal  to  from  Justices*  court,  965. 

bond,  Justification  of  sureties  on,  92. 

cause  to  be  tried  anew,  980. 

code  provisions  not  applying:  to  appeals.  959. 

costs,  980. 

damaf^es,  where  taken  for  delay,  980. 

deposit  in  lieu  of  undertaking,   978. 

dismissal,  980. 

docket  of  Justice  of  peace  must  contain  notice  of,  911. 

docket  of  Justice  of   peace  to  contain   receipt  of  bond   on 

appeal,  911. 
fine  for  not  transmitting  papers,  977. 
from,  generally,  963. 
how  taken.  940,  974. 

Judgment,  effect  and  enforcement  of,  980. 
notice   filed  with   justices*  clerk,   93. 
notice  of,  filing  and  serving,  974. 
notice,  what  to  state,  974. 

on  questions  of  law  and  fact,  no  statement.  976. 
on  questions  of  law,  statement,  975. 
papers  to  be  filed  with  justices'  clerk,  93. 
powers  of  such  court,  980. 
proceedings  therein,  980. 
provisions  of  code  applicable,  980. 
qveMiOBs  of 

fact,   action  tried  anew,  976. 
fact,  no  statement  necessary,  976. 
law,  hearing,  what  may  be  referred  to  on,  975. 
law,  statement 
amendments  to,  975. 
contents  of,  976. 
time  to  file,  975. 
statement  and  amendments,  settlement  of,  92,  975. 
Mtay  of  proeeedlasM 
ofldcers'  fees,  979. 
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APPEAL  IN  CIVIL  ACTION   (continued). 
superior  court   (contin,ued). 

mtnj  of  pro«e«dlBir«    (continued). 

on  filing:  undertaking:*  979. 
sureties,  exception   to,  and  Justification   of,  978. 
time    for   appeal,    939,   974. 

tramsmlMiloA  of  papera 

as  to,  977. 
compelling:,  977. 

vBdertaklns 

deposit  in  lieu  of,   926. 

on,  954. 

requisites  of.  978. 
unnecessary  delay  in  bring:ing-  cause  to  trial,  980. 
what  papers  to  be  transmitted,  977. 
who  may  take,  974. 

nnprcine  court 

appeals   by   executors,   administrators,   and    guardians,    96ri, 

966. 
to,  generally,  963. 

to,  from  cases  from  Justices'  court,  964. 
supreme  court's  power  on,  53. 
sureties    on,    subrogation    on    paying   money    Judgment    after 
appeal,  1059. 

to  superior  court 

by  executors  and  administrators,   965. 

effect  of  reversal  of  order  appointing.     See   tit.   GSxecutors 
and  Administrators. 

on  questions  of  fact,  or  law  and  fact,  976. 


Judgment  of  Justices  of  the  peace,  974. 

non -appealable    orders.      See    tit.    Non-appcalablc    Orders. 
police  court,   974. 
in   what  cases  appeals   from  Justices*   courts,   964. 
may  be  taken,  when,  963. 
from  flnal  Judirmcmt 

entered  in  action,  963. 
from  Judsmeat  or  order 
dissolving  or  refusing  to  dissolve  an  attachment.     See 

tit.  Attachment. 
granting  or  refusing,  etc.,  letters  testamentary,  963. 
granting  or  refusing  new  trial,  963. 
from  special  proceedings,  963. 
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APPEAL  IN  CIVIL  ACTION  (continued). 
to  Muperior  court  (continued). 

poii¥«r  of  aoperf or  court  ■  on  appeal 

for  failure  to  prosecute  an  appeal,  980. 
for  unnecessary  delay  in  brln^ingr  to  a  hearinir,  9S0. 
jud^rment  rendered  In  superior  court  on  appeal,  980. 
stay  of  proceedlngrs  on  fllinir  undertaklnR,  979. 
transmission  of  papers  to  appellate  court.  977. 
andcrtakimir  on  appeal 
as   to   generally,   978. 
adverse  party   may  accept  sufficiency   of  sureties   within 

what  time,  978. 
deposit    of    the    amount    of    the    Judgment,    including    all 

costs,  appealed  from,  978. 
if  a  stay  of  proceedings  be  claimed,  978. 
when  the  action  is  for  the  recovery  of  money,  978. 
when  the  action  is  for  the  recovery  of,  or  to  enforce  fore- 
closure and  lien  on  specific  personal  property,  978. 
when  the  Judgment  appealed  from  directs  delivery  of  pon- 
session  real  property,  978. 
time  of  filing,  978a. 
to  the  supreme  court,  963-966. 
transcript  on 

as  to  and  preparation  of,  953a. 
clerk's  certificate,  etc.,  953. 

minutes  of  clerk  on  trial  are  no  part  of,  661,  962. 
trustee's   account 

after  distribution,  appeal  from,  how  taken,  1761. 
decree  settling  conclusive  on  affirmance,  1701. 
undertaking  on.     See  tit.  Vudcrtaklnir  on  Appeal. 
administrator  appellant,  965. 
as  to.  940-950. 

attachment,  on  appeal  from,  946. 
concerning  real  property,  945. 
copies  of,  how  certified,  953. 
deposit  in  lieu  of,  940,  941,  949. 
dispensing  with,  when  appellant  is  executor,  trustee,  etc. 

946. 
documents,  delivery  of.  Judgment  for,  943. 
execution  of 

conveyance.  Judgment  directing,  944. 
exception   to   sureties,    948. 
executor 

appellant,  946. 

ofncial  bond  sufficient,  965. 

1046 


INDEX- 
[References  are  to  sections.] 

APPEAL  IN  CIVIL  ACTION   (continued). 
nndertnklns  on  (continued). 

flnal  bond  of  gruardian  sufficient,  965. 

from  judgment  for  delivery  of  document,  943. 

how  certified,   953. 

in  cases  not  specified,  949. 

in  ejectment     See  tit.  BjectmeHt. 

lAsnfllclent 

dismissal,  954. 

new  bond,   954. 
justification  of  sureties  on,  948.     ^ 
may  be  In  one  instrument  or  several,  947. 
may  be  limited  in  case  of  an  executor,  946. 
money  Judgment,  942. 
must  be  in  writing,  etc.,  941. 
necessary  unless  waived,  940. 
on  appeal  from  money  judgment,  942. 

real  property,  sale  of  possession,  judgment  directing,  945 
requisites  of,    941. 
several  documents  may  be  in,  947. 
miretleii  on 

Judgment  payable  in  specified  kind  of  money,  when,  942. 

paying  money  judgment  after  appeal,  1059. 

stipulation  for  judgment  against,  942. 

subrogation  of,  1069. 
time  for  filing,  940. 

extension  of,  1054. 
to  pay  cost  of  transcript,  953b.      - 
to  stay  deficiency  judgment,  946. 
to  mtny  Jvdfdnent 

appointing  receiver,  943. 

directing  foreclosure  of  chattel  mortgage,  943. 

for  delivery  of  documents  or  personal  property,  943. 

for  execution  of  instrument,  944. 

for  sale  or  delivery  of  real  property,  945. 
to  stay  money  JadvmeBt 

affidavits  of  sureties,   942. 

liability  of  sureties,  942. 

requisites,   942. 
to  stay  order  granting  alias  writ  of  possession,  bond  neces- 
sary, 946. 
trustee  appellant,  946. 
waiver  of,  as  to,  940,  948. 
what  may  be  reviewed  on,  from  judgment,  956. 
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APPEAL  IN  CIVIL  ACTION   (continued). 

what  papers  to  be  used,  on  from  Judgement,  950. 
wbat  papern  to  be  used 

on  appeals  from  orders,  etc.,  951. 

on  appeals  from  order  grantini?  or  refusing  new  trial,  952. 
what  reviewable  on,  956. 

whe^e  Judirnieiit  directs 

appointment  of  receiver,  943. 

delivery  of  documents  or  personalty,  943. 

execution  of  conveyance  or  other  instrument,  944. 

Issuance  of  alias  writ  of  possession,  1210. 

payment  of  money,  942. 

sale  of  mortgaged  premises,  945. 

sale  of  personal  property  on  foreclo.««ure,  94  J. 

sale  or  delivery  of  real  property,  945. 
within  what  time  may  be  taken,  939. 

Tvltbin  wbat  time  mast  be  taken  j 

as  to   generally,   1715. 
attachment,  order  respecting,  939. 

change  of  venue,  order  relating  to,  989.  i 

evidence,  time  for  appeal  to  review,  939. 
final  Judgment 

as  to,  939. 

orders  after,   939. 
from  an  Interlocutory  Judgment,  order,  or  decree,  939. 

In  actions  for  partitions  of  real  property,  939. 

from  an   order 

confirming,  etc.,  report  of  referees  In  partition,   939. 
granting  or  refusing  a  new  trial,  939. 
from  judgment  rendered  on  appeal  from  an  inferior  court 

939. 
heirship,  appeal  In  proceedings  to  determine,  1664. 
partition,  order  respecting,  939. 
probate  proceedings,  orders  and  decrees  In,  1715. 
receiver,  order  relating  to,  939. 
within  what  time  may  be  taken,  939.  , 

wbo  may  appeal   and  In  wbat  caaen 
agreed  case,  from  judgment,  1138. 
any  aggrieved  party  may,  938. 

avrard 

decision  upon  motion  to  modify,  appealable,  1289. 
judgment   on,   before   motion    to   correct,   not  appea1at>l<'' 
1289. 
cases  in  which  may  be  taken,  963. 
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APPEAL  IN  CIVIL  ACTION   (continued). 
who  may  appeal,  etc.  (continued). 

corporation,  from  dissolving-  Judgment,  1232. 

distribution,  from  proceedings  in,  1664. 

election  contest,  from,  1125. 

eminent  domain,  in,  1258. 

heirship,  from  Judgment  In  proceedings  to  determine,  1664. 

Judirmcat 

in  cause  submitted  without  action,  1139. 

from  which  may  be  taken,  163. 
may  be  taken  in  what  cases,  963. 
mechanics'  lien,  in  cases  involving,  1197. 

new  trial 

from  orders  respecting,  963 

order  for  made  by  court  without  application  of  parties, 
662. 
orders  from  which  may  be  taken,  963. 
receiver,  from  appointment  of,  963. 

special  administrator,  none  from  appointment  of,  1413. 
trustee's  account  after  distribution,  from,  1701. 
who  may  appeal,  938. 
AFPELAIi   BOND.     See    tit.   Appeal   la   Civil   Aetloaa    (Undertak- 
IniT). 

appearance: 

accusation  against  attorney,  to,  293. 

answer  is,    1014. 

mttorney 

for  absent  or  minor  heirs,  1718. 

on  accusation  for  removal,  293. 
bail  for,  on  arrest  for  contempt,  1213. 
consent  cures  defective  service,  406,  416. 
defeadant 

by.  1014. 

of,  equivalent  to  personal  service,  416. 
demurrer  Is,  1014. 

effect  of,  where  summons  not  issued  or  served,  406,  581. 
escheat,  who  may  appear,  1271. 
eminent  domain,  who  may  appear,  1246. 
findings  waived  by  non-appearance  at   trial,   634. 
filing  answer  is,  1014. 
generally,  1014. 
guardian,   by,   1722. 
husband  and  wife,  by,  370,  371. 
in  forcible  entry  and  detainer,  1168. 
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APPEARANCE   (continued), 
in  Justices'  court,  time  for,  845. 
in  proceedingrs  for  disbarment,  293. 
joint  contract,  appearance  where   one  defendant  appears  or 

is  served,  406. 
jury  waived  by  non-appearance  at  trial,  631. 
Justices'  court,  trial  in,  when  party  fails  to  appear,  884. 

notice 

after,  1014. 

written,  is,  1014. 
proceedings  to  compel  in  supplementary  proceedingrs,  715. 
summons,  time  for,  to  be  inserted  In,  407. 
time  for,  407. 

trial 

failure  to  appear  waives  findings,  634. 

failure  to  appear  waives  Jury,  631. 
trial  of  actions  on  failure  to,  581. 

to  be  made  at  place  where  court  appointed  to  be  held,  143. 
vessels,  actions  against,  who  may  appear  and  defend.  S2L 
voluntary,  gives  court  Jurisdiction,  416. 

waiver 

of  findings  by  failure  to  appear,  634. 
of  Jury  trial  by  failure  to  make,  631. 
of  service,  406,  416. 
of  summons,  406,  416.  581. 
what  constitutes,  1014. 

APPELLANT 

who  is,  938. 

APPELLATE  JURISDICTION 

of  superior  court,  77. 
of  supreme  court,  62. 

APPLICATIONS 

repeated,  prohibited  for  same  order.  182,  183. 

A  PPORTIONMENT 

of  business  of  superior  court   at  extra  session,  67b. 
of  counsel  fees  and  expenses  in  partition,  798. 

APPRAISEMENT.     See   tits.  Appralnerii)  Eatatca  off  Dcecde«<«l 
Inventory y   Appraisementy   and    Poaaeaaion   of*  Etatate. 

appointment  of  appraisers  at  chambers,  166. 
estates  of  deceased   persons,   166,   1446,   1476. 
homestead,  of,  appeal  from  report,  963,   1477. 
of  ward's  estate,   1773. 
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A^PPRAISERS 

atppointment 

at  chambers,  166. 

by  superior  court,   1444. 

of  ward's  estate,  1773. 

duty  of 

as  to  grenerally,  1445. 
as  to  homestead,  1476. 
'Inventory  to  be  sigrned  by,   1449. 
of  after-discovered  property,   1461. 

report  of 

how  confirmed,  1477. 

on  homestead,  1478. 
to  be  sworn,  1445. 
who  are,  and  by  whom  appointed,  1444. 

ARBITRATION 

adjournments,  1284. 

all  arbitrators  must  meet  and  act,  1053,  1285. 

appeal  from,  as  to  generally,  1289. 

atrbltratom 

majority  may  determine  question,  1285. 
must  be  sworn,  1285. 

powem  of 

to  appoint  time  and  place  of  hearingr*  1284. 
to  take  evidence,  1284. 
quorum,   of,   1063. 
award,  1286. 

as  to  generally,  1286. 

compelling:  arbitrators   to  make,    1283. 

correctingr,  1288. 

decision,  on  motion,  subject  to  appeal,  1289. 

delivery  of,   1286. 

enforcement  of,   1283. 

fllingr  and  entry  of,  1286. 

has  effect  of  Judgment,  when,  1286. 

modification  and  correction  of,  on   motion  for,  1288. 

may  be  vacated  in  certain  cases,  1287. 

power  to  make,  1284. 

presumption  that  all  matters  submitted  passed  on,  1963 

signing  of.  1286. 

to  be  in   writing,  1286. 

vacating,  1287. 

when  Judgment  to  be  entered  on,   1286. 
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ARBITRATION   (continued). 

boundaries,    of,    1281.  ^     loea 

court  may.  on   motion,  modify  award    1288^ 

damages   on   revocation   of   submission.   U90 

decision  on  motion  Is  subject  to  appeal.  1289. 

grenerally,   1281-1290. 

hearing,   1285. 

judgment  on  award,  to  be  entered,  when.  1286. 

majoHty  of  arbitrators  may  determine  question.  1285. 

modifying  award  on  motion.  1288. 

modlftcation.   grounds  for.   1288. 

number  of  arbitrators  to  determine.   1285. 

oatb« 

of  arbitrators.  1284. 

power  to  administer.  1285. 
partition.  1281. 
powers  of  arbitrators,  1284.* 
quorum  of  arbitrators.  1053. 
real  property,  title  cannot  be  submitted  to.  1281. 

revocation  of 

aeUo^  may  be  brought,  what  to  be  recovered.  1290. 

damages  on,  1290. 

grounds  for.  1287. 

to  be  in  v/rlting.  1282. 

writing,  must  be  in.  1282. 
superior  court,  jurisdiction  in,  1283. 

three  arbitrators  must  meet.  ^^^^^^^"^'Jf,,^'  '^'Jil''''• 
mle  to  real  property  may  not  be  8"bmltted  to.  1281. 
What  may  be  .ubmltied   to  and  when.   1281. 
when  cause  may  be  submitted  to.  1281. 
setting  aside,   1287. 
subjects  of.  1281. 

entry  of.  as  order  of  court.  128. 

filing  with  clerk  and  entry  of.  1283. 

maklnfT  order  of  court,  1283. 

may  be  entered  as  an  order  of  the  court.  1283. 

must  be  In  writing,  1283. 
ARCHITESCT  ' 
Hen  of,  1183. 
owner  as,  1183. 
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ARGUMBNT 

cas3  may  be  brought  before  court  for,  when,  665. 
^rder  of  counsels',  604. 
reserving  case  for,  664,  666. 

ARMS 

accouterments  and  uniform,  exemption  of,   690. 
ARRBST.     See  tit.      Ball. 
administrator,  of,  1449. 
allldaTlta   for  arre^tt. 

as  to  g'enerally,  481,  862. 

to  be  delivered  to  sheriff,  and  copy  to  defendant,  484. 
arrested   party,    application    by,    in   Justices'   court,   for   post- 

-     ponement  of  trial,  876. 
cases  in  which  defendant  may  be  arrested.  479. 
In  aetloB 

chargrinKT  defendant  with  fraud,  479. 
for  fine  or  penalty,  479. 
to   recover 

money  or  damagres,   479. 
possession  of  personal  property,   479. 
where  defendant  has  removed  or  disposed  of  his  property, 
479. 
In  ne  exeat.     See  tit.  Ne  Bxeat. 
^     in  partnership  actions.     See  tit.     Partnerslilp. 

transfer  of  property.     See  tit.     Transfer  of  Property. 
cau!:<es  for  arrest,   479. 
code  prescribes  only  mode  of,  478. 
constitutional  provision  as  to,   478. 
contempt  in.     See  tit.     Contempt. 

as  to  grenerally,  1213. 
death  of  defendant,  exonerates  ball,  491. 
defendant,  when  subject  to.  479. 
deposit  in  lieu  of  bail.     See  tit.    Ilall. 
discharge  from.     See  tit.    Ball. 

of  person  committed  on  '^Ivil  process.     See  tit.    PrfHoner. 

as  to,  grenerally,  1143-1154. 
on  bail  or  deposit.     See  tits.  Ball)  Deposit. 
as  to,  generally,  486,  1154. 
entry  of  Judgment  in  Justice's  court  when  defendant^  subject 

to,   893. 
escape.      See   tit.    Rnc«ipe. 
as  to.'503. 

sheriff  may  discharge  himself  by  giving:  ball,  501. 
execution,  on,  682. 
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ARREST   (continued). 

exemption  from  arrest  of  witness.     See  '•vrltneM,''  this  title. 

exoneration  of  bail.     See  tit.  Bail. 

for  embezzlement,  479. 

for  fraud,  479. 

forcible  entry,  in,  1168. 

generally,   478-509. 

srrounds  for,  479. 

how  bail  given.     See  tit.  Bali. 

.how  made,  486. 

In    action 

for  embeZiSlement,  479. 
for  flne  or  penalty,  479. 
for  fraud.  479. 

of  forcible  entry  and  detainer,  when.  1168. 
in  Justices'  court.     See  tit.  Justices'  Courts. 
affldavlt  for  and  order  for  arrest,  862. 

defendant   arrested   must  be  taken   before   the  Justice   Im- 
mediately, 883. 
otflcer  arresting 

must  detain   the  defendant,  865. 
must  give  notice  to  plaintiff  of  arrest.  864. 
order  of  arre&t  and  arrest  of  defendant,  861. 
Justices'  court,   in.    861,   863. 
limitation  of  power  to  arrest,  -478. 
malicious,  Joinder  of  actions,  427. 
mandamus,   disobedience  of,    1097. 
manner  of,  prescribed  by  code,  478. 

motion 

to  reduce  ball,  affidavits   on,   503. 
to  vacate  order  of  arrest 

affidavits  on,  503. 
as  to  generally,  503. 
when   granted,  603. 
ne  exeat,  479. 
of  administrator.  1449. 

of  debtor  in  supplementary  proceedings,   715. 
of  Judgment  debtor,  682.  684. 
of  usurper  of  office,  when.  804. 
order  of 

what  to  contain,  481. 

copy  to  defendant,  484. 
aa  to  generally,  480-487. 
affidavit  to  obtain,  481. 
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ARREST  (continued). 
order  of  (continued). 

and  affidavit  to  be  delivered  to  sheriff  and  copy  to  defend- 
ant,  484. 
b>    whom   made,   480. 
execution  of,  486. 
fllingr  affidavit  to  obtain,  492. 
form  of,  483. 
service  of,  484. 

undertaking:  of  plaintiff,  to  obtain,  482,  862. 

vacated,  when,  GO 4. 

when  may  be  made,  483. 

when  order  vacated,  504. 
power  to  arrest,  limit  of,  478. 
privilegre  of  witness.     See  ««wltneM,'^  this  title. 

as  to,  generally,  2067. 
probate,  arrest  for  refusal  to  obey  citation  in,   1460. 
public  administrator,    of,    1734.  • 

quo  warranto,  In,  804. 

security  by  plaintiff  before  order  of  arrest.  482,  862. 
•Iierlir 

liable  as  ball,  when,  501. 

Judgement  agrainst,  as  bail.   502. 

paying:  over  money,   408. 

return,    etc.,    492. 
support  of  prisoner,  plaintiff  must  furnish,  1154. 
surrender  of  defendant  by  bail.  488. 
undertaking  on  arrest,  as  to,  482,  862. 
vacating:  arrest,  503. 

when  defendant 

about  to  leave  state,  479. 

about  to  remove  or  dispose  of  property,  479. 
has  been  gniilty  of  fraud,  479. 
has  removed  or  disposed  of  his  property.  479. 
when  personal  property  unjustly  detained,  479. 
when  property  concealed  or  disposed   of,   479. 
witness.     See  tit,     WltneM. 
arrest  of 

for  refusal  to  testify,  1993. 
liability  of  officer  for,  2068. 
when  void,  2068. 
liability  of  officer  arresting,  2068. 
protected   from 

court  to  discharg:e  witness  from,  2070. 
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ARREST   (continued). 
wltnesB   (continued). 
,  protected  from   (continued). 

that  he  is  at  the  time  going  to  the  place  of  attendance, 

2070. 
the  affidavit  may  be  taken  by  the  officer,  2070. 
to  be  made  void  and   party  makingr  arrept  liable,   2068. 
to  make  affidavit 

that  he  has  been  served  with  a  subpoena,  2069. 
that  he  has  not  thus  been  served  by  his  own   procure- 
ment, 2069. 
when  attending-  or  going  to  or  returning  from  court,  20(7. 
when   exonerated    from   arrest,   2067. 
when  entitled  to  release  from,   2070. 
VRTISAN.      See    tit.    Meeliaiilcs'   Uen. 
ASSAULT  AND   BATTF.RY 
Jurisdiction  of  justices'  court,  115. 
limitation   of  action*  for,   340. 
ASSUMIILY 

to  present  impeachments.  37. 
AMSESSAIBNT.     See  tits.  Corporations^  Void  Asneasment. 
action  to  contest,  349. 

costs   of  course^  in  action   involving.   1022.  . 
of  Mtoek 

action  to  contest.  319. 
action  to  rec<wer  stock  sold  for.  341. 
of  value  of  property  taken  for  a  public  use,   1246. 
stock  sold  for,  341. 
to   contest,   349. 

value  of  property  taken  for  public  use,   1248. 
\SSIGNME3NT 
chose  in  action,  of,  not  to  prejudice  defense,  368,  385. 
cross-demand  not  barred  by,   440. 
does  not  abate  action,  385. 
not  prejudice   right   of  setoff,   368. 

of  negotiable  instrument.     See  tit.  Nesrotlable  Instrnment. 
of  non-negotiable  insirument.  See  tit.  Non-negotiable  Inatro- 

ment. 
of  thlnir  In  action 
not  prejudice   right   of  set-off.    368. 
not  to  prejudice  right  of  set-off,  368. 

redemptioner  to  produce  copy  of,  705.  , 

set-off,  right  of,  not  to  be  prejudiced  by,  368. 
thing  In  action,  of,   308,  385. 
transfer  of  interest  does  not  abate  action,  385. 
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>%.SSIGN1IIENT  FOR   CRKDITORS 

salaries  and  wagres  as  preferred  claims,  1204. 

>%.ssistance: 

appeal   from  order   directing  alias   writ   of,  bond   on,   1210. 

execution,   682. 

re-entry 

after  eviction 
effect  of,   1210. 
proceedings  on,  1210. 

alias  writ  of  possession,  appeal  from  order,  stay,  1210. 
writ  of,  to  put  plaintiff  in  eminent  domain  in  possession,  1254. 
ASSOCIATES.    See  tit  Association. 
JndKment 

against  binds  Joint  propert/,^88. 

binds  Individual  property,  when,   388. 

in  action   against,   effect   of,    388. 
suit  against  under  common  name,   388. 
summons  served  how,  388. 
/ASSOCIATION.    See   tit.  Aimodates. 

associates  may  be  sued  in  name  of,   388. 
eH^anse  of  name  of 

application  for,  how  made,  1276. 

hearing  of  application  and  remonstrance,   1278. 

publication   of   petition,    1277. 

remonstrance,    1276. 

return  by  county  clerk,  1279. 
savings  and  loan,   dissolution  of,   1234. 
sued,  how,  388. 
ASYIiVMS 

attendant   exempt  from  jury   'luty,   200. 
officer  of  exempt  from  Jury  duty,   200. 
ATTACHMENT 

accounts,  how  attached,   547. 
admlnliitrator 

against,   to  compel  attendance,   1440. 

or  executor,  against,   1440.   1627. 
affidavit  for,  what  to  contain,  538. 
against  materials  provided  for  building,  1196. 
appeal 

effect  of,   undertaking,   946. 

from  order  respecting,  time  for,  939. 

lies  from  order  respecting.  9G3. 
attorney  to  give  written  instructions  to  sheriff  wblit  to  at- 
tach. 543. 
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ATTACHMENT   (continued). 

balance  remaining  due  after  sale  under,  how  collected,   5S1.. 

claim   of 

mariners  and  others,  for  wages,  superior  to,  825. 

property  claimed  by  third  person,  how  tried,  549. 

wagres,  claim   for,   preferred,   1204. 
clerk  must  issue  writ  on  vessel,  SI 8. 
contempt,  for,  1212.  • 
corooration,  shares  of  stock  of,  541. 
custody,  under,  642. 
debts  and  credits,  541,  542. 

to    be   collected,    547. 
delivery  to  defendant  when  Judg:ment  in  his  favor,  553. 
deposit  on,  to  be  applied  in  satisfaction  of  judgment,  550. 
directed  to  nheriff,  540. 
diacharffe  of 

affidavits  upon  motion  for.  557. 

application   for,   554-556. 

at  what  time  may  be  moved  for,  556. 

certified  copy  of  order  of  may  be  recorded,  5i>9. 

for  Irregularity,  558. 

grounds  of,  556,   658. 

Judgment  for  defendant,  553. 

motion  for,  654.  556. 
affidavits,  557. 
amendment    for    Irregularities,    558. 

on  Judgment  for  defendant,  553. 

real  property,  on,  560. 

undertaking  on,  665. 
dissolution  of,  554-556. 

embezzlement  by  executor  or  administrator,  on,   1439. 
estate   of  decedent,   to  compel   inventory   of  after-discovered 

property  of,  1451. 
examination  of  debtor  and  third  persons,  and  order  thereon 

646. 
execution  of,  541-543. 

ezeeotor 

against 

for  failure  to  return,  account  of  sale,   1575. 

to  compel  accounting,   1627.  1628-1630. 
or  administrator,    1439,    1627. 
form  of,  540. 
garnishment      Bee  tit  Garniiihment. 
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ATTACHMENT   (continued), 
generally,  537-569. 
in  contempt  proceedings,  1212. 

In  jnmtle^m'  court 

as  to  generally,  86C-8G9. 

certain    pvovialons    apply    to    all    attachments    In    Justices' 

courts,  8fi9. 
undertaking  on  must  be  required,   867. 

^vrit   of 

shall  issue  upon  affidavit,  866. 

to  whom  directed,  868. 
in  what  cases  may  be  released  and  upon  what  terms,  555 

undertaking  to  secure  release,  554. 
index  of  by  recorder.    I'.ow   made,   542. 

InviFiitory  * 

by  sheriff.  646. 

how  made,  546. 

full,  sheriff  to  make,  546.  '     " 

memorandum  of  property,  545,  546. 

of  after-discovered  property  of  decedent,  to  compel,  1451. 

of  property  attached,  546. 

iMiiaance  of 

affidavit  for,  what  to  contain,  538. 

directed  to  sheriff,  540. 

form  of  writ,  540. 

not  to  be  before  summons,  637. 

several  writs  to  different  sheriffs,  540.  v 

time   of,   537. 

when  and  in  what  cases  may  issue,  537. 

wHt 

directed  to  sheriff,  540. 

to  different  counties,  540. 

to  state  what,  540. 

Jadirmeiit 

for  defendant 

e^ect  of,   553. 

what  sheriff  Is  to  deliver,   553. 
what  to  be  dellv^rej  to  him,  563. 
for  plaintiff 

how  satisfied,   550. 

satisfying  out  of  attached  property  and  payment  of  bal- 
ance to  defendant,   560,  651. 
Juror,  against,  to  compel  attendance  at  court,  238. 
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ATTACHMENT   (continued). 
Justices'  court,  in,  866-869. 
levYy  how  property  attaclted 
acconats 

collected,  receipt  of  sheriff  for,  647. 
may  be  collected  without  suit,  547. 
attorney  lo  i^lve  written  instructlonH  what  to  attach,   S4S 
credits,  how  attached.  542. 

custody  must  be  taken  of  personal  property,  when,  542. 
debtn 

and  credits  attached,  to  be  collected,  647. 
how  attached,  542. 
persona]  propertT 
how  attached,   6 '(2. 

not  susceptible  of  manual  delivery,  642. 
susceptible   of   manual   delivery,   how   attached,   542. 
real   property,    liow   attached.    542. 
recorder  lo  inde^C  attachment  of  realty,  542. 
shares  of  stock,  how  attached,   542. 
manner  of  service  where  personal  property  capable  of   man- 
ual delivery,  bit. 
materials   for  bulldlTigr  not   subject   to,   1196. 
memorandum  of  properly,  645,  546. 

motion  to  dischanire   may  be   made  upon   what   srrounds,    55C. 
when  motion  made  by  afTidavit  it  may  be  opposed  by  afll> 

davit,  557. 
when  writ  to  be  dischargred,  558. 
not  to  be  issued  before  summons,  587. 
of  personal  property,  stocks,  bonds,  etc..  542. 
of  real  property,  542. 
of  shares   of  stock  and   debts   due   defendant,   how   attached 

and  disposed  of,  541. 
of  vessel,  when,  817. 
perishable  property.     See  tit   Perishable  Property. 

per«oiial  property 

how  attached,   542. 

not  susceptible  of   manual   delivery,   542. 

susceptible  of   manual   delivery.   542. 
preferred  claims  for  wages,  1204. 
priority  of  wages  In  case  of,  1205. 
proceedings   to   release,   before   whom   taken,    554. 
property 

claimed  by  third  person,  title,  how  tried,  549. 

debts,  etc.,  sheriff  may  collect,  646. 
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ATTACHMENT   (continued). 
propertr   (continued), 
nable  to,  641.  542. 

may  be  sold  under  execution,   vrhen,  648. 
sale  of,  547,   Ii48 
satisfaction  ot  judi^nnent,  to  be  applied,  in,  660. 

third  person  clalmlngTt  649. 
third   person'?  hands,   in,  543. 

T«al  property 

duratioji  of  lien,   642a.  \ 

how  attached,  612. 

how   served,   &42a. 

index  of,  54'2. 

release  of,  660. 
recorder,  how  to   mdex  attachments,  542. 
release  of,  nee  '^dlftckiuripe  of,**  this  title. 

delivery  of  property  and  proceeds  to  defendant,  when,  563. 
654. 

on  driving'  undertaking,  654. 

of  real  property 

manner  of,  660 

recordingr,  569,  660. 
proceedingrs  for,  before  whom  taken,  664. 
undertakinsT   for,   664,   666. 

justiflcation    of   sureties,    664,    666. 
Andertakingr  of  defendiant,  565. 
upon  what  terms  grx'anted,  666. 
when   grranted,   556. 

rctmns  of  mrrlt 

manner  of.  659. 
sheriff's,   646,   548-550. 
time  for,   669.     ^ 
sale.  647,  548. 

of  property 

balance  dae 

execution  for,  5^0,  561. 

how   collected,    561,   662. 
delivery  of  property  or  proceeds  to  defendant  when  Judg- 
ment satisfied,  650,  551. 
manner  of,  648. 

may  be  as  und6r  execution,  648. 
notice,  648,   650.  ^^ 

1061 


inpb;c. 

[References  a^e  to  sections.]      • 

ATTACHMENT   (continued). 
■ale    (continued). 

of  property  (continued). 
perlabable 

how  ^;old,  547. 
proceeds  of,  650. 
under  execution,  548,  550., 
where  Interest  of  parties  requires  it,  548. 
several  writs  may  be  irisued,  540. 
\   to  different  sheriffs,  540. 
shares  of  stock,  how  attached,  542. 
■herlir 

collection  and  payment  over  by,  550. 

rotum  by,  546,  u59. 

writ  to  be  directed  to,  540. 
•  ships,  etc.,  agralnst,  813-827. 
suit  on  undertaking:  in.     See  tit.  Undertaklnir  on  AttaeliH 
summons  must  be  issued  before  writ  of  granted,  587. 
survivingr  partner,  ai^alnst,  to  compel  accountineTt  1585. 
time  of  issuing:.  537. 
undertaking:  on.     See   tit.     iTndertafclnv  on   AttachMoal. 

as  to  g:enerally.  539. 

amount   of,    539. 

delivered  to  defendant  on  Ju4g:ment  In  his  favor.  55S. 

dischargire  of  vessel  on.  822. 

exception  to  sureties,  539. 

grenerally,   539. 

Justification  of  sureties,  539. 

liability  of  sureties,  555. 

of  defendant,   554. 

of  plaintiff,   555. 

release  of  attachment,  prosecuting:,  640,  555. 

release  of  attachment,  551. 

requisites  of,  539. 

successful  defendant   entitled  to,  553. 

suit  on,  of  defendant,  552. 

vacating:  for  failure  of  sureties  to  Justify.  589. 
vessels,  attachments  of.     See   tits.   Skip*  and  Sklpptavi  T 

aela.  Ships  and  Boata. 
what  maT*  be  attached 

corporation,   shares   of   stock   of,    541. 

debts.  541. 

exempt   property    not   attachable.      See   tit.    Bxemptlon. 

materials  for  building  not  subject  to,  1196. 
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« 

ATTACHMENT   (continued). 

what  wnmr  be  attached  (continued). 

vessels.      See   tits.   SM^m  and   Shtpplni^j   Veaaela,   Ships  and 
Boats. 

what  property  subject  to,  641. 
when  and  in  what  cases  may  issue,  537. 
will,  person  not  producinfiT,  1302. 
witness,  to  compel  attendance  of,  177,  1993. 
writ  of 

and  requirements  thereof,  540. 

directed  to  sheriff,  640. 

to  different  bounties,  640. 

to  state  what,  540. 

to  whom  directed  and  whal  to  state,  540. 

when  must  be  dischargred,  568. 

when  to  be  returned,  559. 

ATTrO?7DANCB 

witness,  compelling-,   1985-1997. 

.\TT0RNE:Y  AND  CLIBNT.     See  tit  Attorney  at  Law. 

confidential  communications 'between  cannot  be  revealed.  18S1. 
ATTORNEY  AT  IjAMT 

absence  of,  postponement  of  trial,  595. 

absentee,   probate   court  may  appoint  attorney   to   represent, 

1718. 
accusation   against.      See   ^'proceedlniTS  to  rtnuvre/"  etc.,   this 
title. 

answer,  296. 

appearance,   293. 

citation,  292. 

demurrer,  295. 

Judgment,  299. 

reference,  298. 

trial,  297. 

verification  of,  291. 
admission  of 

after  examination,  277. 

certificate  of  and  license,  27T. 

county  courts,  277. 

district  courts,  277. 

examination  of  candidates  for,  277. 

from  oth«*  state  or  country,  277. 

oath  on,  278. 

qualifications  of,  27r>. 

who  may  be,  27.'i. 
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ATTORNEY  AT  LAW    (continued). 
appointment    of 

absent  or  minor  heirs,  for,  1718, 

appointment  of  to  represent  party  in  partition,  763. 

for  minor  on  distribution  and  final  settlement,  1664. 

probate  court,  appointment  by,  1307,  1718. 

to  r-spresent  party  in  partition,   763. 

will  contest,  in,  1807. 
authority  of.      See   ^duties  and  povrera  of,"   this   title. 

as  to.  283,  284. 

s'lbstituteci  attorney,  284. 
cannot  be  witness  agrairst  client,  when,  1881. 
causes  for  removal.     See  «pr4»ceedlns»  for  removal  or 

•Ion  of,"  this  title, 
causes   for   removal,   as  to,   287. 
ceaslni?  to  act,  notice  to  appoint  substitute,  286. 

cbanse  of 

as  to,   284. 

notice  of,  285 

notice  to  appoint  substitute,  286. 
clerk 

to  keep  roll  of,  280. 

to  certify  list  of,  380. 
conipensation  of.     See  ••feeii,"  this  title. 

as  to  costs  of  parties,  1021. 

left  to  parties,   1021. 
contempt   of  -  court 

apsumingr  to  be  an,  1209. 

practicing  without  license,   281. 
conviction  of  felony  or  mladcmcaaor 

certificate  thereof  to  supreme  court,   288. 
county  court,  admission  by,   177. 

conviction,  clerk  to  transmit  copy  of  to  supreme  court.  288. 
death  or  removal  of,  286. 
declaration   of  intention,   275. 
dlploman   granted  by 

collegres  of  law,  280b. 

Hastingrs  College  of  Law,  280a, 

University  of  Southern  California  Collegre  of  Law,  280b. 
'  disbarment  of.     See  <'procccdlnfcs  for  nuapcniiion  and  removal 
of,"  this  title. 
dlaqnallAcatlon  of 

county  clerk  to  practice,  171. 

judge  or  Justice  having  acted  as,  170. 
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ATTORNEY  AT  LAW    (continued).  ^ 

dtaiiiiallAcattoii    (continued), 
judge   to   practice,   171. 

receiver,  attorney  disqualified  to  be,  when,  666. 
district  courts  of  appeal,   may  practice   in,   277. 
duties  and  pOMrern  of 
as  to  duties  of,  282. 
attachment,  in,  to  i^ive  writen  instructions  what  to  attach, 

643. 
authority   of,    283. 

to  acknowledge  satisfaction  of  judgment,  283. 
to  bind  client,   283. 

to  receive  money  and  discharge  claim,  283. 
to  subscribe  and  verify  pleading,  446. 
contempt,  neglect  or  violation  of  duty,  a,  1209. 
pleadings,   subscribing  and  verifying,   446. 
replevin,  may  require  sheriff  to  take  property  in,  511. 
retraxit,  authority  to  enter,   681. 
satisfaction  of  judgment  by,  675. 
service  of  intervention  on,  387. 
service  on 

for  non-resident,   1016. 
manner  of,  1011. 
of  intervention,  387. 
stipulations  of,  283. 
verification  of  pleading  by,  446. 
examination 

before  district  courts  of  appeal,  276. 
for  admission,    276,   279. 
exemption   from   jury   duty,   200. 
fees  of 

as   expense    of   administration.      See    tit.    Claims   avaimit 

Estate. 
in  action  involving  mechanics'  lien,  1195. 
In  escheat  proceedings,  1271. 
in  foreclosure  suit,  726. 
in  partition,  796,   798. 

in  suit  by  executor  on  claim  against  estate,.  1510. 
left  to  parties,  1021. 

on  bond  in  action  In  condemnation,  1251. 
where  injunction  vacated  or  dissolved   in   case   Involving 
waters,  532. 
for   executor 

and  administrator.     See  tit.   Executor  and  Adminintrator. 
fees  of.     See  tit.  Executor  and  Administrator. 
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ATTORNEY  AT  LAW    (contlnued)j 
generally,  275. 
Judse 

may  not  act  as,  170,  177. 

pro  tempore,  attorney  may  be  selected  to  act  as,  72. 
Jury  duty,  exempt  from,  200. 
Ju.sticefl  of  the  peace  not  to  act  as,  when,  96. 
Justices'  courts,  in,  842. 
legrlslature,  extension  of  time  duringr  attendance  on,   10&4 

license 

as  to,  277. 

oath  of,  Indorsement  of  on,  278. 
practicing  without,   281. 
is  contempt,  281. 

penalty  for,   281.  • 

maintenance  by,  an  offense   created   by  statutes,   282. 
Bon«refkldents 

examination  of,  279. 

qualifications  of  to  practice  in  this  state,  279. 
oath  of.  278. 

parties  may  appear  by  in  Justices'  court,  842. 
penalty  for  practicing  without  license,  281. 
plaintiff's  name  must  be   indorsed  on   summons,   407. 
pleadings,  signature  to,  446. 
power  of,  283. 

privileged  communications,   1881. 
probate  court,  appointment  by,  1307. 
proeeedlnirs  for  remoT*!  or  mispensloa  of 
Mccviiattoia 

answer  to,  294.  296. 
demurror.to,  205. 

denial  of,  may  be  oral  without  oath,  295. 
In  writing,  290. 
ol»  feet  Ion 

as  to  generally,  294,  296. 
no  particular  form  necessary,  295. 
to  be  written,  295. 
ret\Aaa.l  to  answer,  proceedings  on,  297.  ' 

to     be    verified,   291. 
to     be    written,   290. 
''^^a.t   must  state,  291 
.nsx>irer.    296. 
I>l>ea,rance,  293. 

^■^t:    of,    proceedings   on,   293 
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ATTORNEY  AT  LAW    (continued). 
iiroc««dliiss  for  nemoval    (continued). 

appearing;  without  authority,  287. 
as  to,  289. 
citation.  292. 
'  conviction  of  crime,  removal  for,  287. 
demurrer  to  accusation,  29b. 
grounds  for,  287. 
judgment,  299. 

lending:  name  to  another,  removal  for,  287. 
objections  to  aci'.usation,  294,  296. 
plea  of  gruilty,  proceeding's  on,  297. 

proeeedlnffs 

how  instituted,  2S9. 

taken  upon  information  of  another,  when,   289. 
when  to  be  taken  by  court,  289. 
reference  to  take  deposition,  298. 
strlki/igr   name   from    roll,    2S9. 
trial.  297. 

verification  of  accusation,  29]. 
quallflcations,   275,   276.     . 
receiver,  attorney  for  party  imtist  not  be,  566. 
removal  of,  287-299. 

and  suspension  of.     See  ^proe^edlnmu  for  removal  or  suo- 
penoloB  of,"  this  title, 
as  to,  287. 

conviction  of  felony,  moral  turpitude,  288. 
notice  to  fippolnt  substitute,  2S6. 
roll.  280. 

attorney  must  algn,   980 
how  kept,  280. 
striking:  ofT,  299. 
satisfaction,  power  to  enter.  283,  675. 
secretary  of,  disquallfled  as  witne^-s,   when,   1881. 
service  of  papers,  must  pfi.  on,  1015. 
sickness  of,  postponement  of  trial,  595. 
.<)tate,   from  another,   admlHsIon   of,   279. 

Mubntitutlon    of 

AS  to.  284. 
how   made,   284. 
notice  of,  285. 
summons,    plaintiff's   attorney's   name    must    be    Indor.sod    on. 

•••■••    '-m:   '■'  •'■•  ■•'  '■'         ...... 

1 667 


INDEX. 
[References  are  to  sections.] 

ATTORNEY  AT  LAW    (continued). 

suspentrion   of.     See   *<procee4tii8M   for  removal  or  •nopenoloa 
of,"  this  title. 

as   to.   generally,    287-299. 
supreme  court,  of,  who  are,  275. 
testimonials  on  application  for  admission,   276. 
to  give  written  instructions  to  sheriff  what  to  attach,  ^3. 
to  practice  in  all  courts,  277. 
trial  of.  297. 
^'ho  may  be   adnnltted  an 

as  to,  276. 

aliens  may  be  admitted  as,  when,  275,  279. 

in  Justices'  court,  842. 

in  police  court,  281. 
who  may  not  act  as  in  justices'  court,  96. 
witness  as,  privileged  communications.   1881. 

ATTORSTEY-GBNICRAL 

escheated  estates,  duties  of  as  to,  1269-1272. 

need  not  verify  pleadingrs,  446.  . 

power  and  duties  of,  prescribed  by  Political  and  Penal  Codes* 

262. 
usurping:  office  or  franchise,  action  by  agrainst  party,  803-810. 
usurpation  of  office.     See  Vanrpatloa  of  OIHee. 

duties,  as  to,  803. 
verify  pleadings,  need  not,   446. 

AUCTION 

bids  at.     See  tit    Bldw. 
execution  sale  to  be  at,  694 
partition  sale  to  be  at,  765. 
•aleM  at 

memorandum  of  auctioneer,   1973. 

of  attached  vessel  at,  824. 

AUTHENTICATION 

of  Judgment.     See  tit.    JudirmeDt. 

of  record  aa  evidence,  1905. 

of  record  of  forelgrn  country,   1906. 

AUTHORITY.     See   tit.   Agent  and  Asency. 
Joint.     See   tit.  Joint  Authority/ 
of  attorney  and  termination  of.     See  tit.  Attorney  at  Law. 

AWARD.     See  tit.  Arbitration. 

of  arbitrators.  1286. 

BAGGAGB 

sheriff  may  not  interfere  with,  on  attachment  of  voMel,  829. 
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BAIIi.     See  tit.  VBdertaklus  on  Arrest. 

acceptance  of  undertaklngr  by  sheriff,  492. 

action  on  bail-bond,  whan  may  be  commenced,  492. 

alloi^ance  of 

exoneratect  sheriif,  -t96. 

manner  of,  496. 
arrest  and  oail,  478-504. 
exonerated,  when,  49'i. 
by  defendant,  487. 

by  person  arrested  for  contempt,  1213,  1216. 
contempt,  in  proceedingrs  for,  1216. 
charged  if  Ihey  do  not  surrender  defendant  within  ten  days 

after  judsrment,   488-491.  , 

defendant  dischargred  on,  486. 

delivery  of  uA«ler<aklnic  ' 

to  plaintiff.  492. 

acceptance  or  rejection  by  plaintiff,  492. 
Justiflcation  and  notice.     See  tit.  Jostlllcatloii, 
to  sheriff,   492. 
deposit   In   lieu   of,   499. 

bail  may  be  substituted  for,  499. 

certiflcate  of,  499. 

defendant   discharged   on,   486. 

how  applied  or  disposed  of,  500. 

instead   of  bail,   497. 

Judgment,  to  be  applied   to  satisfy,  500. 

payment  of   into  court  by  sheriff,   498. 

reduction  of,   497. 

sheriff  to  give  defendant  certiflcate  of,  497. 

sheriff  to  pay   into  court,   498. 

substituting  bail  for,  499. 

when  bail  reduced,  497. 

exonerated 

by  death  or  imprisonment  of  defendant,  491. 

by  surrender  of  defendant,  488. 

when,  488. 

when   not,   489. 
^   failure  to  object  to,  492. 
filing  of  undertaking,  482,  492. 
force  of,  487. 
how  given,  487. 
how  proceeded  against,   490. 
Judgment  against  sheriff,  proceedings  on,  602. 
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BAIL  (continued). 
JuatlflcatloA 

ad  to  generally,  494 

manner  of,  495. 

notice,  493. 
may  be  eriven  in  contempt  proceedtners,  1216. 
moUou  to 

reduce,  603. 
affidavit.    603. 
when  erranted,  504. 

Vacate,  effect  on,  503. 
new   undertaking:  to  be   given  if  other  bail   taken,    493. 
payment  of  money  into  court  by  sheriff  on  deposit,  498. 
proceeding  against,  489,  490. 
quallflcatlons  of,  494,  1057. 
reduced  when,  504. 
refusal  by*  plalntiiT  to  accept,  492. 
rejection  of  undertaking  by  sheriff,  492. 
sheriff  liable  as,  when,  601. 

discharge  from  liability,  601. 
substituting  ball  for  deposit,  499. 
sufHciency  of  certificate  of  Judge  or  clerk  of,   495. 
sufHcient  discharges  sheriff,  496. 

sureties  on  bond  may  surrender  defendant,  when,  488. 
surrender  of  defendant  by,  488. 

time  for,  and  how  accomplished,   489. 
nndertakliis 

as  to,  487. 

of  plaintiff,  482. 

when  reduced,  504. 

BAIL  BOND.     See  tits.  Conteinpti  Undertaklns  Im  Arrest. 
In   eontempt   proceedlnffa 

conditions  of,  1215. 
form  of,  1215. 

BAILIFF 

of  •upreme  ronrt 

appointment  of,  265. 

duties  of,  266 

tenure  of  office,  266. 
BAXK.    See  tits.  Bank  Deposit |  Supreme  Court. 
action  to  recover  property  deposited  In,  3  48. 
corporation,  not  to  use  name  of  friendly  society,  1276. 
dissolution,  deposits  and  dividends,  1234. 
hearinpTs  in.     See   tit.     Hearlngrii  In  Bank. 
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BANKS   (continued). 

limit   of  action   nsnlnst 

for  deposit,  1234. 
for  dividends,  1234. 
next  of  kin,  collection  of  deposit  by,  768,  1454. 

BANK  DEPOSIT.     See  tits.   Attachment |  Gamlnhmcnt. 

BANKING   CORPORATION 

not  to  adopt  or  use  name  of  any  friendly  association.  1276. 

BANKRUPTCY.     See   tit.  Insolvent. 
law  grovernins  insolvent  debtors,  1822. 

BATTERY.     See  tit.  AsfMialt  and  Battery. 

Jurisdiction   of  justices'  court,   115. 
limitation  of  action  for,  340. 

DEN  BFICI  ARIES  > 

joinder  of,  as  plalntlfT,  unnecessary,  369. 
BENEFIT  CERTIFICATE.     See   tit.   Life  Innnrance. 
BENEVOLENT  CORPORATION.     See  tit.  Life  Insurance. 

application   for  changre   of  name  of,   how   made,   1276. 
BECII^EST.     See  tits.  Lesacy;  Will. 
of  debt  asrainst,  ll4f. 
of  money  by  will.     See  tit.  Will. 

RIA8.     See   tits.   Jndffey  Jury   and  Jnrorf  Witness. 

BIBLE,  FAMILY 

entries  in  admissible  to  prove  birth,  pedigrree  and  marriage, 
1870. 

BID  AND  BIDDER 

defaultinK,  at  sherilT's  sale,  695,   696,  697. 

execution   sale,   at,   694. 

liability  of  sheriff.  697. 

officer  may  refuse,  696. 

probate 

court  sale,  private,  how  bids  received  at,  1549,  1550. 

sale,  how  received  at,  1549. 
refusal  to  pay,   695-697. 

BILL  OF  COSTS.     See   tit.   Costs. 

mine:  of,  1033. 

verification  of,  1033. 

BILL  OF  EXCEPTIONS.     See  tits.  Exceptions |  Trial. 

*  amendment,  proposlngr,  time  of,  650. 
if  no  amendments  are  served,  650. 
in  action  tried  before  a  referee,  650. 
notice  to  adverse  party  on  presentation  of,  650. 
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BILL  OF  EXCEPTIONS   (continued), 
procedure  and  settlement  of,  6j50. 
settlement  of,  how  made,  650. 
striking:  out  redundant,  etc..  matter,  650. 

RILL  OF  EXCHANGE.     See   tit.  Negotiable  Instrameiits. 

assigrnments,   law  as  to  does  not  aiTect   negotiable^   368. 

complaint  may  be   copy  of,    853. 

parties   liable   on,  may   be  sued  together,   383. 

BILL    OF   PARTICULARS 

further,  obtaining*.  454. 

Justices'  couit,  in,  complaint  may  be  copy  of,   853. 

need  not  be  pleaded,   454. 

of  claim  against  estate.     See  tit.  Claims  mgttlnut  Bstate. 

pleaded,   need  not  be,   454. 
BILLS  AND  NOTES.     See  tlts.  Neir»tiable  lastromenta ;  Promi»- 

noTT  NoteM. 
BIRTH 

Bible  to  prove,   1870. 

declarations  of, decedent  relating  to,  1870. 
BLANKS 

in  papers  issued  by  Justices  of  peace  must  be  filled,  920. 

Justice  must  not  Issue  process  without  filling  up,  920. 
except  subpoena,  920. 
BOARD,  PUBLIC 

exercise  of  power  by  majority.  15. 
BOARD  Of  SI^PEKVLSORS 

selection  of  jurors.  204. 
BOATS.     See  tit.   Shipn  and  Shlpplnff. 

actions  against,  813-827. 
BOND.      See    tits.    Attachment  I    Arrest  i    Contempt)    Injnnettoni 
Oflldal  Bond  I  Sureties  |  Undertaking. 

action   on 

Justice's  jurisdiction  of,  112. 
limitation   of,    340. 

administrator's.      See    tit.   Execotor  and   Administrator. 
sale,   bond   of  purchaser  at,   1567. 
several  recoveries  may  be  had  upon,  1392. 

agent  for  absentee  In  distribution  proceedings,  of.  1692,  1695. 

appeal.     See  tit.  Appeal. 

approval  by  Judge  at  chambers.  166. 

as  to  giving  an  application  for  partial  distribution,  1658. 

chambers.  Judge   may  approve  at,    166. 

city,  etc.,  need  not  give,  10r)8. 

contractor,   of,   1203. 
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BOND   (continued). 

corporation  as  surety,  1056,  1057. 

court  commissioner  may  take,   269. 

eminent  domain,  security  for  erection  of  fences,  ere,  iz51. 

executor's.     See  tit.  EiXe«ator  and  Admlnlatrator. 

g-uardian's.     See  tit.  GoardlMn. 

Injunction 

bond  on,  vacation  or  modification  of,  532. 

respectinsT  waters,  vacated,  bond  in  case  of«  532. 
justice's  clerk,   of,   86. 
limitation  of  actiorr  on,  840. 
may  be  dispensed  witli,  when,   16j63. 
municipalities  need  not  give.  1058. 

not  required  of 

municipalities,  1058. 
state,   county,   etc.,   1058. 

of  coatractoi- 

to  be  filed,  1203. 

who  may  maintain  action  to  recover  on,  1203. 
of  ^  executors    and    administrators.      See    tits,    fixecatora    and 
Admlnliitrators;   Oatlm   and  Bonds   of   Bzecuiora,  etc. 

actions  may  be  brought  on,  by  another  administrator,  1586. 
of  g-uardian.     See  tit.  Official  Bond. 
of  receiver.     See  tit.  IJndertnklns-  of  Receiver. 
of  trustee.     See  tit.  TruNteeM  of  Estate  of  Mlaalns  Person. 

officer  need   not  gjve,   1058. 

partial  distribution  of  decedent's  estate,' for,  1658,  1661,  1662. 

people  of  state  not  required  to  give  when  party  to  an  action, 

1058. 
public  administrator's,  1727. 
qualifications  of  sureties,  1057. 
requisites  of,  generally,  1057. 

several  actions  on,  costs  and  disbursements  In  case  of,   1023. 
several  recoveries  may  be  had  upon,   1392. 
state  or  municipalities  need  not  give,  1058. 
vacation  or  modification  of  injunction,  on,  532. 

BOOKS 

as  evidence,   1936. 

containing   published  decisions,   admissible,   1902. 

entries  in  official  as  evidence,  1920. 

historical,  may  bo  read  as  evidence,  1936. 

inspection  may  be  ordered  and  copy  given,  1000. 

Judgment-book  to  be  kept,  668. 
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BOOKS   (continued).   ^ 
law,  presumed  correct,   1900,   1963. 
offlclal,  entries  in,  evidence,  1920. 
prevumptlon 

as  to  books  purporting  to  contain  reports  of  decisions,  1963. 

of  correctness,  196S. 

published  by  authority,  1963. 
science  or  art,  books  of,  prima  facie  evidence,  1963. 
statutes  of  a  sister  state,  etc.,  may  be  read  as  evidence,  1903. 

ROOKS,  PAPERS,  ETC. 

transfer  of,  55. 

in  superior  court,  79.  * 

BOUNDARY 

adverse  possession,  326. 

arbitration,  1281. 

chancre  of,  succession  of  justices  of  peace,  107. 

common   reputation   as   to   a  fact,   evidence   of,   when   admis- 
sible, 1870. 

conflicting-,  which  prevail,  2077. 

description  in  deeds,  2077. 

detetmination  of,  1o  lands,  2077. 

evidence  as  to.  1870. 

highway  as,  2077. 

lake  as,  2077. 

map,   reference   to   ascertain,   2077. 

monuments,  as  to,  2077. 

navigable  waters  as,  2077. 

non- navigable   streams  as,   2077. 

road  as,  2077. 

rules  for  determining,  2077. 

tide-waters  as,  2077. 
niifSACH  OP  PEACE 

contempt,    when,    1209. 

Jurisdiction  In  cases  of,  115. 
BREACH   OF   PROMISE 

to  marry,   trial  of  action  for,  sitting  of  court  to  be  private. 
125. 
BRINGING  IN  PARTIES 

order  made,  when,   389. 
RUIT.DING  AND  LOAN  ASSOCIATION 

exemption  of  shares  of  stock,  690 
BI'ILDING  CONTRACT.     Spe  tit.  Mechaiilcn'  lAen, 
BUILDINGS.     See   tit.   Public   Biilldlngrs. 

mechanics'  lien.     See  tit.  lire<*liaiilcs'  Lien. 
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BURDEN  OF  PROOF.     See  tit.  ISvidence. 

who  has,  1981,  1982.' 
BURIAL-GROUND 

presumption  of  dedication  of,  1963. 
CALAMITY 

papers  destroyed  by,  filing  nunc  pro  tunc.   1046a. 

interest  on  the  part  of  the  juror,  602. 

relation  of  gruardian  and  ward,  602. 

want  of  any  qualification,  602. 
justices'  courts,  in,  886. 

number  of  challeneres   each  party  entitled  to,   601. 
peremptory,  601. 
CHAMBKRS 
power  at 

as  to  generally,  176,  1305. 

justices  of  supreme  court,  165. 

probate  J'ldgre,  176,   1305. 

superior  judge,  166,  176. 

supreme  court  judge,  165. 
provision  of  for  judges,   144. 
writs 

and  processes  necessary  may  be  issued  at,   166. 

of  review  may  issue  and  be  heard  at,  1108. 

which  may  Issue  at,   1108. 

CHANCKRY.     See  tit.  Courts  of  Eqalty. 
CHANGIS  OF  NAME.     See  tit.  Vmne. 
nppllcatloitM  for 

how  made.  1276. 

of   benevolent   corporation.    1276. 

of  literary   corporation,    1276. 

of  sclentiae  corporation,  1276. 

petition    must   specify   place   of   birth   and    residence,    1276. 

petition   must  be  slimed   by  majority  of  directors  or  trus- 
tees of  what  corporation,   1276. 
county  clerk,  return  by,  1279. 
hearlnpr  of  application  and  remonstrance,  1278. 
jurisdiction  of  court  on,  1275. 
order  to   nhow  caune 

proof  to  satl.sfactlon  of  court,  1277. 

publication  of,  1277. 
parties,   of,   r85. 
publication  of  petition  for,  1277. 

copy  of  order   to  show   cause   must   be   published   for   four 
successive  weeks,  1277. 
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CHANGE  OF  NAME   (continued). 

pmbllcatlon  of  petltloa  for  (continued). 

proof  must  be  vnade   to  satisfaction  of  court,   1277. 
remonstrance,  hearing'  of,   1278. 
return  of  county  clerk,  1279. 

CHANGE  OF  PliACfi  OF  TRIAI' 

atfldavit  of  orrounds.     See  tlL  Aflldavlt. 

as  to,  generally,  397,  898. 

in  certain  cases,  897. 

mandamus  to  compel.     See  tit.  Mandamoa. 

CHAPTERS,  TITLES,  ETC. 

when  to  be  used  in  construing  code,  4. 

CHARACTER.     See  tits.     Evldencei  IVItnenn. 

of  witness  or  party,  evidence  of,  2053. 

CHARGE  TO  JURY.     See  tlL   Inatmctlon. 

further  Instructions  to,  how  given,  614. 
generally,  608.  « 

CHARTS 

as  evidence,  1336. 

CHATTEIi  MORTGAGE 

appeal   from   order  of   foreclosing,   undertaking   on,   943. 
CHECK.     See  tits.  Aceoniiti  PaymeMt. 

limitation  in  action  on  forged  or  raised,  340. 
CHIEF     JUSTICE     OF     SUPREME     COURT.      See    tit    SvprejHC 
Coort  Jmstieeft. 
apportioning  business,  44. 
election  and  term,  40 
in  case  of  absence,  who  Is,  46. 
may  convene  court,  45. 
CHILD  AND  CHILDREN.     See  tlts. ,  Infanta;  Mtnon. 
father  may  sue  for 
death  of,  376. 
injury  to,  376. 
seduction  of,  875. 
guardian  may  appear  for  and  defend  for,  872.   373. 
representative  may  sue  for  death  of  by  wrongful  act,  377. 
CHOSBS  IN  ACTION 

assignment  of  not  to  pr*^judice  defendant,   368. 
of  decedent,  how  sold.  1624 
CIRCUMSTANTIAL  EVIDENCE.     See   tit.  Evidence. 
CITATION 

admlBl«trator>  to 

on  revocation  of  letters,  1384,   1385. 
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CITATION    (continued). 

admlAlstratory  to  (continued). 

show  cause  why  further  security  should  not  be  given,  1398, 
1402. 
attachment   for   not   obeying,   1627. 
attorney,  to  answer  accusation,  292. 
election  contest,  to  respondent,   1119. 

cxeeator 

to,  to  render  account,  1623-1625-1628. 

legatees,  etc.,  to,  on  contest  of  will  after  probate,  1328. 
garnishee,  to,  545. 
generally,  1707-1711.  « 
heirs  resident  in  county,  to,  1304. 
how  directed,   1707. 
how  issued,  1708. 
how  served,   1709. 

in  proceedings  for  disbarment,   292, 
of  administrator  to  account,  162S, 
on  deficiency  of  bond  of  administrator,  1394. 


intrusted   with  decedent's   estate   to  account,   to,   1461. 
suspected  of  embezzling  decedent's  estate,  to«  1459,  1460. 

personvl  nofice 

given  by,  J  710. 

required,  no  other  provided',  1708. 
petition  for  to  render  final  or  other  account  by  administrator, 
etc.,   1623. 

probate,  In^  l^Dtv 

directed  and  what  to  contain,  1707. 
Issued  and  served,  1708,  1709,  1711. 

•erviee 

of  summons  on,  411. 

on  absconding  adminlHtrator,  etc.,  1398,  1439. 
sureties  on  administrator's  bond,  to,  1394. 

application 

for  new,  1398-1402. 

for  release,  1403. 
time  for  service,  1711. 
to  account  on  application,   1625. 
to  be  served  five  days  before  return,  1711. 
to  executor  to  show  cause  against  application  for  additional 

bond,  1398. 
what  to  contain,   1707. 
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CITIZEN 

bailiffs  and  eecretarlMs  of  euprenie  court  shall  be,   265. 
JUBcice  of  peace  shall  be.  159. 
CITY.     See  tit.  Monlelpal  Corporation, 
adjojitlns  IndebtcdBen*,  etc.,  of 

petition  for,  1822c. 

answer  to,  1822d. 

demurrer  to  and  who  may  file,  1822d. 

how  amount  determined,  1822e,   1822f. 

Judgment  in,  provision  as  to,  1822 f. 

who  ma!y  answer  or  demur,  1822d. 
security,  need  not  erive,  1058. 
service   of   summons   on,   411. 

CIVIL  ACTION.    See  tlL  Action. 

action  in  particular  cases,  7267827. 
"action"   includes  special  proceedinKS,    363. 
alias  summons,   when,  find  time  of  issuing,   408. 
appeal  in.     See  tit.  Appeal. 

as   to,   grenerally,   936-980. 
arbitration  of,   1281. 
arises  from  obligation  or  injury,  25. 
commenced,  how,   250,   405. 

commencement   of  actions,    how   commenced.   405. 
eminent  domain.  Joining:  actions  in,  1195. 
indorsement  of  complaint,   406. 
execution    of   Judgment    in.      See    tits.    Bzecntlou)   Jadirmeat- 

as  to,  generally,  681-721. 
form  of  as  to.  307-309. 

how   commenced.     See    tit.   Commencenient   of  Actions. 
Jurisdiction  of  action   acquired,   when.     See   tit.   Jitrl<>dlMt«n* 

from  time  of  service  of  summons,  etc.,  416. 
liens,  Joining  actions  on,  1195. 
manner  of  commencing,  405-416. 
miscellaneous  provisions,  as  to,  989-1059. 

notice  of  pendency  of  action  affecting  title,  etc.,  to  real  prop- 
erty, 409. 

summons.     See  tit.  SnmnioBs. 
homr    served 

as  to  generally,  411. 
publication  of.    412. 
manner  of  publication.     See  tit.  Pnbilentton. 
who  niay  serve,   110. 
parties  to.     See   tit.   Parties. 

as  to,  367-390. 

how  designated,   308. 
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CIVIL  ACTION    (continued). 
place  of  trial  of,  392-400. 
pleadings  In.     See  tit.  Pieadlngrii. 

as  to,  generally,  420-476. 
police  courts,  in,  929. 

proceedlnss 

in  Justice  courts      See  tit.  Justices'  Courts. 
as  to,  generally,  832-926. 

In  police  courts.     See  tit.  Pollee  Courts. 
as  to,  generally,  929-933. 

where  several  defendants  and  only  part  served,   414. 
prosecuted,  by  whom,   30. 
provisional   remedies  in.     See  tit.  ProTlslonal  Remedies. 

as   to.   generally,   478-574. 
special  issues  not  made  by  pleadings.     See  tit.  FleaaiuKs. 

how  tried,   309. 

summons 

how  issued,  directed,  and  what  to  contain,  407. 
may  be  issued,  when  and  how,  406. 
time  of  commencement  of,  31 1\ 

for  the  recovery  of  real  property,  315. 

action  cannot  be  brought  by  grantee  from  state,  316. 
adverse  possession 

under  claim  of  title  not  Written,  what  constitutes,  325. 
under   written   instrument   or  judgment,   what   consti- 
tutes, 323. 
'  disabilities  excluded  from  time  to  commence  action,  S28. 
entry  on  real  estate,  320,  322. 

occupation  under  judgment  deemed  adverse,  when,  322. 
possession    presumed,    when,    321. 
oeeupatlon 

deemed  under  legal  title,   unless  adverse,   321. 
under  w^rltten  lnc;truraent,  when  deemed  adverse,  322. 
premises  actually  occupied  under  claim  of  title,  deemed 

to  be  held  adversely,  324. 
real  property,  when,  318. 

such  seizin  necessary  In  action  or  defenses  arising  out 
of  title  to,  or  rents,  819. 
relation    of   landlord    and    tenant,    as    affecting    adverse 

possession,  826. 
right  of  possession  not  affected  by  descent,  327. 
seizin   within   five   years   necessary   in   action    to   recover 
yrhen   action   by   people,   etc.,   to   be   brought   within 
five  years.  318. 
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CIVIL  ACTION   (continued). 

time  for  eommcncemeiit   (continued). 

for  the  recovery  of  real  property  (continued). 

when  tne  people  will  not  sue,  315. 
other  than  for  ihe  recovery  of  real  property,   335-3S9. 
acknowledgment  of  debt  to  take  out  of  statute  must  l>« 

in  wrlttngr,  360. 
defendant  out  of  state,  time  of  commenciner.  351. 
disability  must  exist  when  right  accrued,  357. 
exceptions  as  to   persons  under  disabilities,   S52. 
existing  causes  of  actions  not  affected,  362. 
in  suits  by  aliens,  time' of  war  to  be  deducted,  354. 
limitation  prescribed.  335. 
as  to  pertodn  of 
five  years,  336. 
four  years,  337. 
three  years,  338. 
two  years,   339. 
one  year,   340. 
six  months,   841. 

action   agrainst   county   on   rejected   claims,    342. 
actions 

by   people   subject  to  the   limitations   prescribed    for, 

345. 
for     relief    not    otherwise     provided     for    has   been 

brought  within   four  years,   343. 
on   mutual   account  accrues  from   time   of  last  item 

approved,    344. 
to  redeem  from  mortg^nqre 

without  account  of  rents  and  profits,   316. 
where  some  of  mortgagees  not  entitled  to  redeem. 
347. 
of  laws  cif  another  state,  effect  of,   361. 
where  moneys  deposited  in  bank,  348. 
provlaloBS 

•   not  applicable  against  directors,  359. 
where  action  is  stayed  by  injunction,  356. 
where  Judgment  has  been  reversed,  355. 
where  person  entitled  dies  before  limitation  expires,  353. 
time  for  commencing  actions  under  local  Improvement  act 
349. 
when  action  is  commenced,  349. 
when  two  or  more  disabilities  exist,  358. 
trial  and  Judgment  In.     See  tits.  Judffmenti  Trial. 
as   to,   generally,   577-680%. 
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CIiAIM.     See  tits.  Claim  tkmtttnmt  JBtttatey  Mechaiilca'  Lien. 

adverse.     See  tit.  Adverse  Claim. 

as  to,  738-751. 
as   pre.sented   to   administrator.     See   tit.   Claima   asaluat   B«- 

tatea. 
preferred,  for  waives  are,  825,  1204-1207. 
presex^tation  of.     See  tit.  Claims  aaralnat  ESatatea. 

as  to,   1540. 

CLAIM  AND  DBLIVRRY.     See  tit.  Claim  and  Releaae. 

affidavit  on,   511. 

misstating  values  does  not  bind  sheriff,  473. 

requisites  of,  511. 

when  and  where  filed,  520. 
ag^ent,  service  of  order  on,  512. 

takiner  property  from,  512. 
alternative  Judgrment,   667. 
answer,  claim  to  be  made  before,  509. 
arrest  in  action  for,   479. 
claim  of  property  by  third  person,  519. 
concealed  property,  how  taken,  517. 
costs  of  course  allowed,   when,   1022. 

when  recovery  less  than  three  hundred  dollars,  1025. 
defendant  entitled  to  redelivery,  when,  514. 

delivery 

to  defendant,  515. 

to  plalnti.T,  514,  515. 

when  may  be  claimed,  509. 
exception  to  sureties  and  proceedlngrs  thereon,  513. 
In  justices'  courts,  87C. 
Judgment  in  the  alternative,   667. 
Justices'  courts,  in,  870. 

where  to  be  brougrht,   832. 
Justification  of  defendant*^  sureties,  516. 
limitation   of  action  of,  r>15. 

notice 

and  affidavit,  wlien  and  where  to  be  filed,  520. 

'v^hen  and  where  filed,  520. 
property,  how  kept  by  sheriff,  518. 
qualification  of  sureties,  516. 

redelivery 

undertaking  of  defendant,  514. 
when  defendant  entitled  to,  514. 
requisition  of  sheriff  to  take  and   deliver  the  property,   511. 
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CLAIM  AND  DELIVERY  (continued). 

security  by  plaintiff  and  proceedings  in  serving  order.  51i 
service  of  order  on  defendant,  612. 

nberlfTi* 

fees  of,  delivery  on  receiving:,  518. 

liability  for  defendant's  sureties,  61B. 
sureties,  justification  of,  615. 
third  person,  claim  of  property  by 

affidavit  on,  519. 

as  to.  519. 

undertaking  of  plaintiff,   612. 
time  when  delivery  may  be  demanded,  509. 
title,  effect  of  judgment  on,  1908. 
andertaktnsr   on 

exceptions  to  sureties,   513. 

Justification   of   sureties,   615. 

of  defendant,  514. 

justification  of  sureties,  51o. 

of  plaintiff,   512. 

and  proceedings  in  serving  the  order,  512. 

exception   to  sureties,   513. 

where  third  person  claims  property,  519. 

qualification  of  sureties,  516. 

when  and  where  filed,  520. 

\'crdlct  In 

assessment  of  damages,   620. 
rt^quisltes  of,  62tf. 
when  personal  property  may  be  claimed.  509. 
n.ATM  AND  REL.BASR.     See   tit.  Claim  and  Delivery. 

approval  and  disapproval  of  bond,  712. 
exceptions  to  sureties,  how  made,  711^. 
filing  and  service  of  undertaking,  711. 
justification  of  sureties,  712. 
new^  undertaking,  when  to  be  given,  712  H. 

justification  of  sureties  on,  712%. 
of  property  held  under  execution,  710[a]. 
undertaking  on 

as  to,  710ral. 

by  party  claiming  property,  710  %. 
when  undertaking  becomes  effectual,  713%. 
CLAIM   OP  PROPKKTY 
in  attachment.   548. 
in  execution,  689. 
in  replevin,  519. 

1082 


INDEX. 
[References  are  to  sections.] 

CL.AIMS  AGAINST  ESTATK.     See  tit.   Ba«««ea  of  Decedeato. 
Jtctlom  on 

after  rejection,   1498.   1500. 

pending:  at  decease,  1502. 
additional  notice,  1490. 
affidavit,  when  required,  1694. 
allowance  and  rejection  of  claims.     See  <<cl«lm«»*  this  title. 

as  to,  generally,  1496. 

claimants  incompetent  witnesses,  1880. 

in  part,  effect  of,  1503. 

lost  claims,  1497. 

not  truly  stating  value,  offlcer^not  bound  by,  473. 

of  claim  In  part,  effect,  1503. 

proof  or  copies  to  be  filed,  1497. 

secured  by  liens,  may  be  described.  1497. 

to  be  filed  after  allowance,  1497. 

when  executor,  etc.,  personally  liable,  1649. 
answer,  claim  must  be  made  before,  509. 
bar   of   statute    of   limitations.      See   «statiite   of   limitations/' 

this  title, 
barred  by,  of  statute  of  limitations,  1499. 

when  and  whom  Judge  may  exempt,  1499. 
claim.     See  ^alloiranee  and  rejection  of  claim,'*  this   title. 

allowed,  when,  1494. 

contingent   claims.      See   ''eontlngrent   clalmM/'   this    title, 
order  for  payment,  1648. 

claim 

must  be  presented  before  suit,  1500. 

of  executors,  etc.,  against  estate^  1510. 

superior  Judge  may  present,  1495. 

to  be  sworn  to,  1494. 

to  bear  interest  same  as  Judgment,  1494. 
claims  In  actions  pending  at  time  of  decease,  1502. 
concealed  property,  517. 

contingent  claims,  order  for  payment,  1Q48. 
copy  and  proof  of  notice,  to  be  filed  and  order  made,  1492. 
costs,  personal  liability  of  executors  for,  1022,  1509. 
contribution,  heir,  devisee,  etc..  not  liable  for  after  order  for 

payment,  1650. 
decree,  showing  notice  to  creditors  has  been  given,  1492. 
deposit  with   treasurer,  when,   1514. 

disputed 

order  for  payment,  1648. 
paying  into  court,  1648. 
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CLAIMS  AGAINST  ESTATE   (continued). 
dlspvted  (continued), 
document  lost,  1497. 
examination  of  claimant,  1499. 
execution  for,  1505,  1649. 
executor,  etc.,  by,  1610. 

paying  less  than  value,   1617. 
fllins  of,  1497. 
foreclosure  suit  may  be  maintained  before  presentment  of, 

1500. 
founded  on  Instrument,  copy  thereof  to  be  filed,  1497. 
indorsing  allowance  or  rejection,  1494. 

Interest 

as  to,  1494. 

debt  bearing  may  be  paid  whether  presented  or  not,  1313. 
•         Judpnent  on 

against  creditor,  1505. 

against  executor,  etc.,  1504. 

creditor  may  redeem,  1505. 

not  a  lien  where  death  after  verdict,  1506. 

must  be  presented,  1505. 
liability  of  executor,  etc.,  personal  after  order  for  payment, 

1649. 
liens,   etc.,   1497. 
limitation,  1499. 

does  not  run  during  vacancy  In  administration,  1501.  1504. 
lost  documents,  1497. 
mortgage  under,  1500. 
notice  to  creditors 

as  to.  1490.  1492. 

failure   to   give.   1511,  1650. 

proof   of,    1492. 
of  judgment  against  executor,  1504. 
omitted  from  order  for  payment,  barred,  1650. 
payment  of,  1648''1653. 

order  for,  1647,  1648. 
pending  action  on,  1502. 
presentation  of 

as  to  necessity  for,  1493. 

by  probate  Judge,  1495. 
reference  of,  15'07. 
rejection  of 

as  to,  1496. 

action  on  must  be  brought  within  three  months,  1498. 

1084 


INDEX. 
[References  are  to  sections.] 

CL.AIMS  AGAINST  ESTATE    (continued). 
rejcctloii  of   (continued). 

sale  of  real  estate,  presentation  on,  1640. 
statement  of,  to  be  rendered,  1512,   1622.  ^ 

wrltingrs,  copies  of  to  be  filed,  1497. 
execution  not  to  issue  after  death,  1605. 

if  one  is  levied  property  mfiy  be  sold,  1506. 

eze«vtor 

neglecting  to  give  notice  to  creditors,  to  be  removed,  1511. 

to  return  statement  of  claims,  1512. 
interest,  as  to,  1494. 
Judgment,  on,  667. 
Justices'  courts,  869. 

liability  of  executors,  etc.,  for  costs,  1609. 
limitations,  statute  of,  applicable  to,  338. 

manner  of  closing:  estate  when  claims  are  unpaid  and  payee 
cannot  be  found,  1614. 

deposit  in  state  treasury,   1514. 

when  amount  of  claim  escheats  to  state,  1514. 
may  refer  doubtful  claims,  1567. 

effect  of  referee's  allowance  or  rejection,  1507. 

trial  by  referee,  how  confirmed  and  its  effect,  1508. 
must  be  presented  before   suit,   1600. 
not  due,   discount,  1648. 
not  included  in  order  for  payment  of  debts,  how  disposed  of, 

1650. 
notary's  certificate  as  evidence  of  allowance  or  rejection,  1496. 
notice 

additional  notice,  1490. 

copy  of  and  proof  of  to  be  filed  and  order  made,  1492. 

decree  showing  giving  of,  1492. 

failure  to  give,  liability  of  executor,  1650. 

form  of,  1490. 

notice  to  creditors,  1490. 

publication  of  and  posting,  1490. 

removal  or  resignation,  notice  by  successor,  1490. 

revoking  of  letters  for  failure  to  give,  1511. 

time  expressed  in,  1491. 

time  to  present  where  claimant  had  no,  1493. 
order  to  be  made  on  filing  copy  and  proof  of  notice,  1492. 
partn*»rship.     See  tit8.  Partnerahlpj  Survlvlmv  Partner. 
payment   before   due,   1648. 
presentation  of,  1540. 

by  superior  Judge,  proceedings  on,   1495, 
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CLAIMS  AGAINST   ESTATE    (continued). 
property 

claim  by  third  person,  519, 

sheriff  to  keep,  how,  618. 
provision  for  disputed  and  contingent,  1648. 
purchase  of  by  executor  prohibited,  1617. 
redelivery  to  defendant,  514. 
reference  of 

as  to,  1507. 

confirmation  of  referee's  report,   1507. 

costs  on,  1509. 

effect  of  referee's  report,  1507. 

entering  minute  of  order,  1507. 

Judgment  on  referee's  report,  1507. 

trial  by  referee,  1507. 
rejected  claims  to  be  sued  for  within  three  months.  149S. 
rejection 

of  claim,  1496. 

must  be  sued  within  three  months,   1498. 
proceedings  on,   1496. 
what  equivalent  to,  1496. 
requisition  to  sheriff  to  take  property,  511. 
secured  by  lien,  describing  lien,  1497. 
statute  of  limitations 

as  to,  1499. 

when  and  whom  Judge  may  examine,  1499. 
superior  Judge  may  present  claim  and  action  thereon.  1495. 
sureties 

exception  to,  513. 

Justification  of  defendants,  515. 

qualification,  516. 

responsibility  on  undertaking,  512,  514. 

time 

expressed  in  the  notice,  1491. 

effect  of  vacancy  In  administration,  1501. 

for   presenting 

as  to,   1491,   1493,   1496. 

when  claimant  had  no  notice,  1496. 
of  limitation,   1499,  1501. 
of  presentation 

within  which  claim  against  estate  must  be  presented.  1493. 

trial  effect  of 

Judgment  on,  1908. 
undertaking  on,  512. 
undertaking  for  plaintiff.   512. 
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CLAIMS  AGAINST   ESTATE    (continued). 

value  not  truly  stated  in  affidavit  does  not  bind  officer.   473. 

verdict  on,  627. 

vouchers  may  be  required,  1494. 

wagres   preferred,   1205. 

what  judgment  is  not  a  lien  on  real  property  of  estate,  1506. 

when  and  whom  Judge  may  examine,  1499. 

when  judgment  not  Hen  on  real  property  of  estate,  1606. 

vrltiidm'VTal  of  >    . 

of  original  voucher,  1497. 
CI.BRGYJUAN.     See  tits.  Privileged  Comnvaleatlom)  i;%ltae«a. 

cannot  be  examined  as  witness,  when,  1881. 
CLBRK.     See   tit.   County  Clerk. 
affidavits,  may  take,  2012,  2013. 
appraiser,  no  clerk  or  deputy  to  be,  1444. 
calendar,  to  make  up,  593. 

certificate  of,  to  affidavit  taken  before  Judge  out  of  state,  20?  5. 
certified  list  of  jurors  to  be  filed  with,  208. 
county  clerk.     See  tit.  Covaty  Clerk. 
docket,  Judgment,   to   keep,'  668«   671-673. 
duty  of  ^ 

In  contested  elections,  111$. 

on  confession  of  judgment,  1134. 

to  keep  Judgment-book,  668,  671-673. 
generally,  262. 
In  prolmte  mnttera 

petition  for  letters  filed  with,  1371. 

to  enter  claims  on  register,  1497. 

to  file  and  record  certificate  of  proofs   1318. 

to  !••«• 

citation,   1384. 
letters,  1412. 

to  post  notices,   1378. 

to  record  letters,  etc.,  1387. 

to  set  petition   for  hearing,  1373. 

to  «lffn 

and  seal  letters,  1856. 
citation,   1707. 

when  to  issue  subpoenas  and  citations,  1707,  1708. 
judgment,  to  enter,   664. 
judgment-book,  to  keep,  668. 
judgment-docket,   to   keep,   671-673. 
Judgment-roll,  to  make  up,  670. 
justices'.      See   tit.  Jvtitlrea*  Clerk. 

as  to,  86-97,  103^. 
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CLERK    (continued). 

mandate,  what  to  transmit  on  verdict  on,  1093. 
must  enter  causes  on  calendar.   593. 
must  include  interest  and  costs  in  Juderment,   1035. 
must   indorse   on   complaint,   what,   406. 
notice  to  on  appeal,  953a^ 
must  keep  register  of  actions,  1052. 
of  Justices'  court,   86-97. 

of. superior  court,  must  enter  cases  on  the  calendar  to  rema*ii 
until  disposed  of,  593. 

partition 

sale,  duty  of.  on  Investment,  791. 

sales,  to  invest  proceeds  of,  789. 

to  attest  decree  in,  1684. 
register  of  actions,  to  keep,  1052. 
roll   of  attorneys,   to  keep,  280. 
seal  of  court  shall  be  kept  by,  152. 
supreme   court,   of,   262. 
testimony,  to  take  down,  when,  1051. 
to  return   writ   of  review  with   transcript,   1070. 
to  take   testimony,   when,   1051. 
to  transmit  record  on  appeal,  953c. 

CLOSED   DOORS 

trials   with,  when.  125. 

OL.OUD  ON  TITIiB.     See  tit.  ^nletlnv  Title. 

parties  in  action  to  remove,  381. 

CODR  OF  CIVIL  PROCEDURE. 

action  pending,   how  affects.  8. 
amendment  of 

as  to  proper  method  of,  19. 

amendment  of  1901,  5. 

proper  method  of,  19. 
cited,  etc.,  how,  19. 
construction  of.     See  tit.  Conatrnctlon. 

as  to,   4,  5. 

derogation  of  common  law,  statutes  in,  4. 

liberal,   4. 

of  previous  laws,  where  same  as,  5. 

words  and  phrases,  16. 
continuation  of  statutes  and  common  law,  5. 
divltilon  of 

as  to,  1. 

into   four  parts,  1. 
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CODE  OF  ClVlL.  PROCEDURE    (continued). 
effect  of 

generally,   2,   3. 
in   effect,  January   1,   1873,  2. 
interpretation   clause,   17. 

is  continuation  of  statutes  and  common  law,  5. 
limitations,  statute  of,   effect  on,   9. 

no  statute  continued  In  force  because  consistent  with,  9. 
not  retroactive,   3. 
offlce,   repeal  of  by,   7. 
parts  of,  divided  Into  four,  1. 

penal,  provides  for  prosecution   of  criminal  actions,   31. 
pending  actions  not  affected  by,  8. 
private  statutes  not  repealed  by,  18. 
repeal  hy  docs  not 

affect  existing  rights,  18. 
revive   former  laws,   18.     . 
repealing   effect  of,   18. 
retroactive  effect  of,   3. 
rlHThts 

existing  or  accrued,  not  affected  by,  8,   18. 
not  affected  by,   8,  18. 
ntatvtea 

not  continued  In  force  because  consistent  with,  9. 
not  expressly  continued  In  force  by,  repealed  by,   1^. 
repealed  by,   18. 
takes  effect,  when,  2. 
tenure  of  offlce  not  affected  by,   6. 
when  takes  effect,  2. 
CO-DEFENDANT.     See   tit.  Defendant. 
CODES.     See  tit.  Code  of  Civil  Procedvre. 
construction  of,  generally,  4. 
when  takes  effect,  2. 
CODICIL.     See  tit.  Wills. 

"wlir  includes,  17. 
COMMISSION  TO   TAKE  TESTIMONY.      See   tit.   DepoiiltiunN. 
within  state,  2021,  2031-2038. 
without  state,    2024-2028. 
COMMISSIONER.      See    tit.    Court    Commissioner. 
Ilndinffa  of 

force  and  effect  of,  664. 
judgment  on,   664. 
foreclosure,  suits  for,  commissioners   In,   726. 
Insurance.      See   tit.    Inanrauce   Commissioner. 
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COMMISSIONER    (continued). 

may  take  affidavits  in  another  state,  2013. 
to  sell  in  mortgage  foreclosure,  726. 
to  take  deposition.     See  tit.  DepoaHlons. 

subpoena  requiring  attendance  before  court,  punishment  for 
neglect,   1986. 

COMMISSIONS    OF    KXECUTOR    AND    ADMINISTRATOR.       See 
tit.  Bxecvtor  and  Admtnltitrator. 

executor's  and  administrator's,  1618. 

of   public   administrator.      See   tit.   Pablle  AdmlMlatrmtor. 

COMMITTER.     Se^   tit.   Gvardlau  of  lasame     asd     Imcompetcal 
Perflonn. 

COMMON   LAliV 
code 

continuation   of,   6. 

not  to  be  construed  as  in   derogratlon  of,  12. 
rule  ot  construction.     See  tit.  Comatmctlom. 
statutes  in  derogation  of,  construction  of,  4. 

COBIMITNITY  PROPERTY 

dlspoRitien  of  on  owner's  death  in  certain  cases,  1723. 
Inventory  of  decedent's  estate  to  show  what  is,  14  45.   ^ 

COMPENSATION.     See  tit.  Salary. 

agent  of  absentee,  in  distribution  proceedings,  of.  1692. 
appraisers  of  decedent's  estate,  of,  1445. 
attorneys',  of,  1021. 

commissioners',  at  foreclosure  sale,  of,  729. 
elisor's,  for  summoning  Jurors,  of,  228. 
executor  and  administrator's,  1616. 
guardian's.  1776. 

of  administrator.     See   tit.   Commlstilon  of  Bxecvtor  aad  Ad- 
ministrator, 
of  attorney 

for  professional    service.      See   tit.    Attorneys   at    La%r. 

regulated  by  agreement,  1021.  * 

of   executor.      See    tit.    Commission    of   Execvtor   and   AdaUa- 

Istrator. 
of  Judges  holding  extra  session  of  superior  court,  67b. 
of  receiver.     See  tit.  Receiver. 
partition  proceedings,  in.     See  tit.  Partition. 
referee's.      See    tit.    Referees. 

as    to,   1021. 

in  probate.  1508,  1636. 
truj«te*»*s.  on  settlement  of  accounts  after  distribution,  1700. 
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COMPLAINT.      See    tits.    Justices'    Covrt)    Pleadtnvaj    also    tii« 
particular  titles. 

action  commenced 

by  filing,   405. 

when    filed,    350. 
allegations  of 

admitted  If  not  denied,  462. 

material 

not  controverted  deemed  true,  462. 
what  are,  463. 
amended 

as  to  generally,  472,  478. 

answer  to,  472. 

filing  and  service  of,  472. 

In  partition,  761. 

of  course,  allowed  as,  472. 
amendment   of 

answering,  432,  472. 

dnrlnv   trial 

filing  and  service  of,  432^  472,  473. 

.     of  course,  472. 
answer  to,  437. 

failure   to   verify,   where  verified  complaint,   effect,   446. 
assignment  of  chose  In  action,  etc.,  368. 
boats,  in  actions  against,  814,  815. 

causes  of  action.  Joinder  of.     See  tit.  Joinder,  of  Cavses  of 
Action. 

as   to,   427. 

to  be  separately  stated,  427. 
cloud  on  title,  738. 

commencement  of  action,  by  filing,  350. 
conditions  precedent,  pleading  performance  of,  457. 
contents  of,  426. 
corporation,   for  voluntary   dissolution   of,   what   to   contain, 

1228. 
death,  suggestion  of,  385. 

default    of   defendant,    Judgment    cannot    exceed    amount    de- 
manded, 580.    , 
defective  heading,  effect  of,  1046. 
demurrer  to.     See  tit.  Dcmnrrer. 

as  to.  422,  430.  431. 

specific  objections  to,  431. 

sustaining,  time  to  amend,  476. 
denials,  general  or  specific,  437. 
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COMPLAINT   (continued). 

description  of  real  property  in  ejectment,   455. 
detainer,  unlawful,   1166. 

amendment  of,  1173. 
distribution   proceediners,   in,   1664. 
ejectment,  in,  description  of  property,  455. 
elections,  contesting,   1115. 
eminent  domain,  in,  1244,  1253. 
estoppel,  190S. 
flctltlous   name 

suing  defendant  by.  474. 

when  party  may  be  sued  by,  474. 
first  pleadingr.   425. 
forcible  entry  and  detainer,  in,  1166. 

amendment  of,  1173. 
ffennlaencss    of   fBatmment 

how  controverted,  448. 

in,  when  admitted,  447,  448. 

when  not  admitted,  449. 
STuardian,  376,  377. 

heirs  or  representatives,   action   for  causing  death,   377. 
how  indorsed,  406. 
husband  and  wife,  870,  371. 
In  action 

avalnat 

vessel,  etc     See  tit.  Aetfoaa  asaimat  Stcamera,  Veaaela  aadl 
Boats. 
as  to  generally,  814,  S15. 

for  divorce,     See  tit.   Divorce. 

for  partition.  753. 

for  trespass.     See  tit.  Treapaaa. 

of  assumpsit.     See  tit.  Aaamupalt. 

of  ejectment.     See  tit.   RJectmcnt. 

regarding  appropriated  waters.     See  tit.  IVater,  appropria- 
tion of. 

upon  insurance  policy.  See  tit.  Inanrancc  Policy. 
in  claim  and  delivery.  See  tit.  Claim  and  Delivery. 
in    condemnation    under    eminent    domain.      See    tit.    Bnlneat 

Domain. 
in   forcible  entry   and  detainer.     See  tit.   Forcible  Entry  aai 

Detainer. 
in  injunction.     See  tit.  Injunction. 

must  be  verlfed,   527. 
In  Justices'  court,  defined,  858. 
in   mortgage  foreclosure.     See   tit.   Forec]€»avrc   of  Mortgage* 
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COMPLAINT    (continued). 

In  particular  action.     See  the  partlcvlar  title. 

Indorse,  clerk  to,   406. 

injunction,  In  suit  for,  must  be  verified,  627. 

intervention,  on,  387. 

irrelevant,  striking  out,  463. 

Joinder 

of  causes  of  action,  427. 

what  actions  may  be  Joined,  427.   - 
Judgrment,  pleaded  how,  466. 
Judgment-roll,  as  part  of,  670. 
Jurisdiction,  want  of«  demurrer  for,   430. 
Justices'  courts,  in,  848. 
libel,    in.    460. 

how  stated  in,  460. 
liberally   construed,   462. 
limitations  of  action,  312-368. 
lis  pendens,  409. 
lost,  how  supplied,  1046. 

mining  stocks.     See  tits.   Specllle  Performance)  Trover. 
mortgage,  1213.  * 

nuisance,    731. 
objection  to 

deemed  waived,  when,  434. 

not  appearing  on  the  face  may  be  taken  by  answer,  433. 

waived,  if  not  raised  by  demurrer  or  answer,  434. 

when  deemed  waived,  434. 

when  made  by  answer,  433. 
parent 

for  death  of  minor  child,   376. 

for  injury  to  minor  child,  376. 

for  seduction  of  minor  child,  376. 
particulars  of  claim,   454. 

partition  of  real  estate,  in,  753,  764,  761,  763. 
plaintiff's   first   pleading,    422,    426. 
pleading,  as  a,  422. 
police  court,   In,   929-931. 
proceedings  to  be  had  on  where  amended.     See  ''amendment 

of,M  tiiki  title. 
quieting  title.     See  tit.  Evicting  Title. 

real  estate,   738. 

money  or  obligation.  1050. 
quo  warranto.  In  requisites  of,  804. 
real  property,  description  of,  in,  455. 
redundant,  striking  oiTt,  463. 
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COMPLAINT    (continued), 
seduction,  for,  374,  375. 
•er«-lcc  of 

amendments,  432. 

copy  of,  with  summons,  410. 

copy  to  be  served  on  each  defendant,  410. 
sham,  striking:  out«  453. 
ships.  In  actions  agralnst,  814-818. 
signature  to,  446. 
slander,   In,   460. 

how'  stated,  460. 
statement  of  cause  of  action,  how  made,  426. 
statute,  private,  pleaded,  how,  459. 
stock  sold  for  delinquent  assessment,   341. 

■applemental 

as  to  grenerally,  464. 

In,  partition,  761. 

when  allowed,  464. 
surety,  1050. 
tenants,  waste  by,  732. 
tlmber,%cuttlng  or  Injuring:,  733. 
variance,   amendment,   469,   470. 
verification,  446. 

and   contents  of  In   action   to  determine   adverse  claims    to 
and   clouds   upon   title,    749[a]. 

in  action  agralnst  ship,  815. 
waiver  of  objections  not  raised  by  demurrer  or  answer,  434. 
waste.  In  action  for,  732. 
what  must  contain,  426. 
if«'rltten  iBntruroent 

contained  In,  answer  to  be  verified,  447. 

demand  for  Inspection,   449. 
writings,  setting  forth  In,  447,  448. 
COMPOUNDING 

by  executor,  1588. 
COMPOUNDING   CLAIM.     See   tit.   Compromltie. 

by  executor  or  administrator.     See  tit.  Bxecvtor  and  Adaila* 
latmtor. 

as  to,  generally,  1588. 
COMPROMISR.     See   tit.   Compoundlnfc  Claim, 
by  executor,  etc.,  1588. 
generally.  977,  2074.  2076,   2077,  2078. 
justices'  court,  in,  895. 
objections  to  tender  must  be  specified  or  are  waived.  2076. 
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COMPROMISE    (continued). 
olfer 

as   evidence,    997,   2078. 

before  trial  in  Justices'  court,  and  its  effect,  895. 

how  made  and  Its  effect,  997. 

of  no  avail,  when,  2078. 

of.     See  tit.  Offer  to  Compromise. 

to,  admits  nothing,  2078. 
receipt  may  be  demanded,   2075. 
receiver  may,  568. 
without  seal  good,   1934. 

COMPROMISING  ACTION.     See  tit.   Attoraera  at   Law. 

COMPUTATION  OF  TIME 

as  to,  methods  of,   12. 

COMPUTATION  OF  YEARS  OF  OFFICE 

as  to,  €9. 

CONCEALED 

defendant,  service  made  on,  how,  412. 
property,   possession   of   demanded,   how,    517. 
witness,  subpoena  served  on,  how,  1988. 

CONCLUSIONS  OF  LAIV.     See  tits.  Court  Commlmlonera )  Flnd- 
lmff«)  Reference. 

erroneous  vacation  of  Judgment,  663. 

CONCLUSIVE   EVIDENCE.      See   tit.   Evidence. 
definition  of,    1837,    1978. 

CONCLUSIVE   PRESUMPTION.      See   tit.    Prcanmptlon. 

CONCURRENCE,    necessary    to    transact    business    by    supreme 
court,  64. 

CONCURRENT  JURISDICTION.     See   tit.   Jnrtudlctlon. 

of  Justices'  courts  and  superior  courts,  113. 
in  cases  of  forcible  entry  and  detainer,  1163. 

CONDEMNATION  PROCEEDINGS.     See  tit.  Eminent  Domain. 

facts  necessary  to  be  found  by  court  before,  1241. 
final  order  in.     See  tit  Eminent  Domain. 

CONDITION   PRECEDENT 

how  pleaded,  467. 

CONDITIONAL,   SALE.      See    tit.    Sale. 

CONDUCT  OF  TRIAIi.     See  tit.  Trial. 
admonition  when  Jury  permitted  to  separate,  611. 
charge  to  Jury.     See  tit.  Inatmctlon. 
deliberation  of  Jury,  how  conducted,  613. 
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CONDUCT    OF    TRIAL    (continued). 
Jury 

may  come  Into  court  for  other  Instruction,  614. 

may   take  with  them   what  papers   into   the   Juryroom,    612. 

prevented    from    giving    verdict    the    cause    may    bo    tried 
again,   616. 
order  of  proceedings  on  trial,  607. 
proceedimiara 

in  case  the  Juror  becomes  sick,  615. 

order  of  on  trial,  607. 

when  verdict  is  Informal,  619. 
sealed  verdict.     See   tit.   Verdict. 
view  by  Jury  of  premises,  610. 

while  Jury  are  absent,  court  may  adjourn  from  time  to  time, 
617. 
CONDUCTOR 

exempt  from  Jury  duty,   200. 
CONFBSSION.     See  tit.  Bvldenee. 
evidence  of,   1870. 
of  Judgment.     See  tit.  JndvmeBt. 
of   adultery,   in   divorce,    2079. 
CONFESSION    OF   JVDGIWBNT 

conclusiveness   of,   in    contempt,    1222. 

costs  on  entry  of,  11.^4. 

entry  of,  1134. 

for  contingent   liability,    1132. 

for  debt  due,  1132. 

generally,  1132-1135. 

in  justices'  court,  1135. 

Judgment-i;oll  on^  1134. 

■tateincBt 

of  defendant,  filing,  1134. 

of  defendant,  what  to  contain,  1133. 

to  be  signed  and  verified,  1133. 
what  court  may   enter,  1133. 
CONFESSION   OF  JUDGMENT   WITHOUT   ACTION 
filing  statement  entering  Judgment,  1134. 
for  debt  or  contingent  liability.  1132. 
how  rendered  in  Justices'  courts,   1136. 
in  Justices*  courts,  how  rendered,  1135. 
statement  In  writing  and  form  of,  1133. 
CONFIDENTIAL    COMMUNICATIONS.      See    tits.    Attorney    wi4 

Client)    Clervymnn    and    Priest |    FhytilclaBS    nnd    Surgeons* 

IVItneMieM. 
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CONFLICT  OF   LAWS  ' 

In   attachment,   537. 

in  interpretation  of  contract,  1857. 

Injunction  to  stay  proceedings  in  foreign  state,   526. 

limitation  of  action  by  laws  of  foreign  state,  361. 

CONGRESS 

acts  and  proceedings  of,  how  proved,  1918. 
CONSANGUINITY.     See  tit.  Affinity. 

appraisers,  as  disqualifying,  1444. 

grounds  of  challenge  to  Juror,  602. 

Judge,  disqualified  by,   170. 

Juror,  disqualified  by,  602. 

Justice  of  the  peace,  disqualified  by.  170. 

receiver,  as  disqualifying,  666. 

referee,  disqualified  by,  641. 
CONSKNT     JUDGMENT.      See    tits.    Confesaion     of     JvdgiueBt; 

Jadflrment  by  Consent. 
CONSIDKRATION.     See  tit.  A««lgninent. 

recital  of,  not  conclusive,  1962. 
CONSOLIDATION  OF  ACTIONS 

as  to,  generally,   1048. 

tn  eminent  domain,   1243. 

in  suits  to  foreclpse  nrechanlcs'  liens,  1195. 

when  to  be'  made,  1048. 
CONSPIRACY.     See  tit.  Evidence. 

declarations  of  conspirator,   1870. 
CONSTABLE 

attorney  not  to  act  as  in  Justices'  court,  842. 

limitation  of  action  against,  339. 
CONSTITUTION 

definition  of,  1897. 

duty   of  attorney   to  support,    282. 

is  the  organic  law  of  the  land,  1897. 
CONSTRUCTION 

eode 

continuation  of  statutes  and  common  law,  5. 
liberally  construed,  4. 
of,  rules  for,  4,  6. 

descriptions  of  land,  rules  for  construing,  2077. 

instruments,  of,  1864. 

of    contract 

as  understood  by  parties,  1865. 

circumstances  to  be  considered,  1860. 

in  favor  of  natural  right  preferred,  1866. 
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CONSTRUCTION    (continued). 
of   contract    (continued). 

intention  of  parties  prevails,  1859. 

of  two  constructions,   which  preferred,   1864. 

persons  slcUled  may  testify  to  decipher  characters  in,  1863. 

terms  to  be  construed  in  their  general  acceptation,  1861. 
of  statutes   and  Inatmments 

circumstances  to  be  considered,  1860. 

general  rule,  1858. 

intention  of  legislature,  1859. 

of   two   constructions,   which   preferred,    1864. 

terms  to  be  construed  in  their  general  acceptation,  1S61. 
phrases,  of,   16. 
pleadings,  liberal,  452. 

statutes  in  derogation  of  common  law,   4. 
technical  words  and  phrases,  of,   16. 
vrorda 

as  to  tense,  gender,  number,  17. 

particular,   in  code,   17. 
'     irrittcn 

Instrument  construed  as  understood  by  the  parties,  1865. 

words  control  printed,  in  blank  form,  1862. 
CONSTRUCTIVE  NOTICE.     See  tit.  Notice. 

CONSTRUCTIVE  SERVICE.     See  tit.  Publication  of  SammOBii. 
CONSUL 

in  foreign  country,  affidavit  may  be  taken  by,  2014. 
CONTEMPT   OF   COURT 

acts   amounting  to.     See   "what  acts  or   omissions  are,"   tills 

title. 
answer  in   contempt  proceedings,  1217. 
appearance 

failure  of  party  to  make,  proceedings.  1220. 

failure   to   make,  prosecuting   undertaking,   1220. 
arraignment  for  contfimpt,    1218. 
arrest 

custody  of  prisoner,  1214. 

of  witness  is,  2068. 
attachnient 

for,  execution  of,  1214. 

may  issue,  1212. 

warrant  of,   1212. 
attorney 

assuming  to  be,  1209. 

by,    1209. 

practicing  without  license,  281. 
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CONTEMPT  OF    COlftRT    (continued). 
ball 

bond,  form  and  conditions  of,  1215. 

by   arrested  person,  1215. 

may  be  given  by  person  arrested  under  warrant  of  attach* 

ment,   1213. 
on  attachment  for,  1214. 
bond,  form  and  conditions  of,   1215. 
commitment  may  Issue,  1212. 
committed    elsewhere    than    presence    of    court,    affidavit    or 

statement  of,  1211. 
committed  In  presence  of  court,  may  be  punished  summarily, 
1211. 

conflncment 

extent  of,  1221. 

under  arrest  for  contempt,  1221. 
conclusiveness  of  Judgrment^  1222. 

"damages,  when  party  falls  to  appear  at  hearing,  1220. 
default  in  appearance  after  bail,  1220. 
disobedience  to  order  for  inspection  of  writings,   1000. 
executor  committed   for,   to   be   removed,    1721. 
failure  to  obey  the  subpoena  of  officer  taking  deposition,  19S6. 
fine  for,  1218. 
generally,  1209-1222. 

guardian  committed  fbr,   to  be   removed,   1721. 
hab:    fac.   poss.,  retaking  possession   of   land   after   execution 
of,  1210. 

hearlBHT  on 

as  to  generally,   1217. 

proceedings  where  party  falls  to  appear,  1220. 
if  the  omission  to  perform  an  act,  person  may  be  Imprisoned 

until   performance,    1219. 
If  party  falls  to  appear,  proceedings,  1220. 
Illness  sufficient  cause  for  non-appearance  of  party  Arrested, 

1221. 
imprisonment  for,  1218.  i 

until  performance,   1219. 
In  failure  to  sign  affidavit.     See  tit.  Aflldarit. 
in  justices'  courts.     See  tit.  Jnstlcea'  Court. 

Justice   may   punish   for  what,    906. 

proceediuKM    for 

when  committed  in  presence  of  court,  907. 
when  not  committed  In  presence  of  court,   908. 
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CONTEMPT   OF   COURT    (continued).        / 
In  Jwitice«'  court   (continued), 
punishment  for,  909. 

conviction   of  must  be   entered  In  docket,  910. 
inferior  tribunal,  by,  1209.  ' 

Interpreter,  when  guilty  of.  1884. 

Jndffinent  in 

and  orders  In  such  cases  flnal,  1222. 

and  penalty  where  found  guilty,  1218. 

as  to,  1218. 

conclusiveness   of^   1222. 
Juror,  failure  to  attend,   238.   1209. 
magistrate,  by,  1209. 
mandamus,  disobedience  to,  1097. 
non-resident,  service  must  be  upon  personally.  1015. 

notice  to  aho^v  cause 

as  to,  1212. 

non-resident  to  be  served  t)ersonally,  1015. 
obedience,  compelling:,  generally,  128,  177. 

officer 

and  others  controlling,  128,  177. 
by,  1209. 

must  return  warrant  and  undertaking,  If  any,  1216. 
ommisslons  amounting  to  a,  1209. 

order 

disobedience  of,   1209. 

preserving,  etc..  128,  177. 
party,  by,.  120 9. 
penalty  for,  1218. 
po^iver 

of  judicial  officer  to  punish  for,  178. 

of  superior  Judge  to  punish  for,  178. 
practising  law  without   license,   281. 
prcficncc  of  court 

In,  1211. 

not   In    1212. 
probate  court 

disobedience,  1460. 
embezzlement,  1461. 

proceedings  where  party  fails  to  appear.  1220. 
provisions  as  to  substituted  service  do  not  apply  In,  1013. 
punishment,  as  to,  1218,  1219. 
real  estate,  ouster  after  execution,  1210. 
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CONTEMPT   OF   COURT    (continued). 
re-entry  on  property 

after  eviction  is,  1210. 
effect  of,  1210. 

proceedings  on  conviction  of,  1210. 
eviction   constitutes,   when,    1210. 
repeatliis  application  for  refused  order,  is,  183. 
return  of  warrant  of  arreat 
as  to,  1216. 
undertaking:  on,  1216. 
second  application  for  order  is  a,  183. 
service  of  process,  as  to,  1016. 

sheriff  must  arrest  and  detain  until  dischargre,  1214. 
subpoena,  disobedience  of,  1991. 
subsequent  applications  for  orders  refused  by  another  Judge, 

183. 
supplementary  proceedings,  disobeying  orders  in,  721. 
^warrant    of  attaehment 
as  to,  1212. 

may  issue,  or  a  notice  to  show  cause,  1212. 
^what  aeta  or  omiMilons  are 
abuse  of  process,   1209. 
any   unlawful   interference  with  process   or  proceedings   of 

court,   1209. 
assuming  to  be  an  officer,  1209. 
breach    of   the   peace,    1209. 

boisterous  conduct,  Interrupting  Judicl^.!  proceedings,   1209. 
contemptuous  behavior  towards  Judge,  1209. 
deceit  or  abuse  of  process,  1209. 
disobedience 

by  an  inferior  tribunal,  1209. 
in  lawful  Judgment,  1209. 
of  subpoena,  1209. 
of  summons  as  Juror,  1209. 
disorderly  behavior  towards  Judge,  1209. 
insolent  behavior  towards  Judge,  1209. 
misbehavior  In  office,  1209. 
rescuing  any  person  or  property,  1209. 
unlawfully  detaining  a  witness  or  party,  1209. 
«      violent  disturbance  interrupting  Judicial  proceedings,  1209. 

^vttnesa 

bv,  generally,  1209.. 
disobedience  by,  128,  177,  1988-1997. 
writings,  disobedience  to  order  for  inspection  of,  1000. 
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CONTEST.      See    tit.   Letters   Teatamentair  and  of  AdmlBtatrm- 
tlon.      '' 

of  elections.     See  tit  ComtestlnK  Bleetlons. 

of  petition  for  letters,  etc.     See  tit.  Petition  and  CoMtest  for 

Letters   of  Administration. 
of  probate  of  will.     See   tits.   Contesting  Will  after   Probate; 

Wills. 

CONTfQSTING    BLKCTIONS 

adjournment  of  court,   1121. 
annulment  of  probate,  1330,  1331. 
appeal 

as  to  generally,  57.  ^ 

either  party  aggrieved  may,   1126. 
citation 

to  parties  interested,  1328. 

to  respondent 

clerk   to   Issue,   1119. 
service  of,  1119. 
clerk  to  issue  citation  to  the  respondent,  1119. 
continuance  of,  1121. 
costs  on,  who  to  pay,  1332. 
court  may  declare  who  was  elected,  1123. 
ground  of  contest,  as  to,  1111. 
hearing,  1329. 

on  appeal,  preference  to  be  given  it,  57. 
illegal  votes,  when  not  to  vitiate  election,  1114. 
Irregular  and   improper  conduct   of  judges  annuls   electionf. 

when,  1112. 
issues,  how  tried,  1329. 
judgment  of  court,  1122. 
jury  trial,   1330. 

limitations,   effect   of   disabilities,    1333. 
may  be  made  within  year,   1327. 
petition,  1327, 
power   of   court   on,    1121. 
preference  to  be  given  on  hearing,  57. 
probate   annulled,   when,    1330. 
proceedings  on,  1115. 
proof  of  service  of  citation,   1329. 
rules  to  govern  churt  in  trial,  1122. 
special  session   for  trial  of,  1118. 
statement  of 

based  on  illegal  voting,  list  of' Illegal  votes  to  he  delivered 
to  respondent,  1116. 
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CONTESTING  ELECTIONS   (continued). 
statement  of   (continued). 

cause  of  contest  in  illegal  voting,  1116. 
as  to,  1117. 

want  of  form  not  to  vitiate,   1117. 
when  based  on  reception  of  illegal  votes,  1116. 
for,  affidavit.  1115. 

form  of,  not  to  vitiate,  1117. 
of  causes,  what   to  contain,   1115. 
to   be  verified,    1115. 
superior  judge  holding  special  session   for  trial  of,   1118. 
tie  vote 

proceedings   on,    1124,   1124[a]. 
what  to  govern,  1124,  1124[a]. 
who  may  contest,  1124,   1124[a]. 
who    to   be   declared   elected,    1124,   1124[a]. 
time  to  contest,  extension  in  case  of  disability,  1333. 

file,  1115. 
trial  by  court,  1330. 
what  to  contain,   672. 

when  election  void  and  office  vacant,  1127. 
who  may  contest,  1111. 

witnesses,   attendance   of  how   enforced,   1120. 
CONTESTING  IkVIlX  AFTER  PROBATE.      See    tit.   Wlllii. 
citation  to  be  issued  to  parties  interested,  1328. 
costs  and  expenses,  by  whom  paid,  1332. 
expenses  and  costs,  by  whom  paid,  1332. 
«    hearing  had  on  proof  of  service,  1329. 
may  be  contested  within  one  year,  1327. 
on  revocation  of  probate,  powers  of  executors,  etc.,  cease,  but 

not  liable  for  acts  in  good  faith,  1331. 
p&rties  interested  to  be  cited,   1328. 
petition  to  revoke  probate  of  will 
Judgment,  what,  1330. 
tried  by  Jury  or  court,  1330. 
probate 

conclusive,  when.  1333. 

one  year  after  removal  of  disability  of  infants  and  others, 
1333. 
CONTINUANCE  OF  TRIAIi,  etc.     See   tit.   Trial, 
abaeaee  of 
attorney,  595. 

evidence,    showing    required.    595. 
Judge,  proceedings  on,   139. 
party,  595. 
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CONTINUANCE  OF  TRIAL  (continued). 
absence  of    (continued). 

Tiltuesfl 

admission  as  to  testimony,  595. 
affidavit,  what  to  state,  695. 

affidavit  for,  as  to  contents  of,  595. 

attorney,  party,  or  witness  attending  on  lesrlslature,  595. 

commission  to  talce  deposition,  non-return  of,  2027. 

contempt  proceedings,   in,   1217. 

costs,  imposing,  as  condition  of,  1029. 

depoMitlon 

non-return  of,  showing  necessary,  2027. 
of  witnesses,  596. 

election  contest,  continuance  in,  1123. 

forcible  entry  and  detainer,  on  amendment  in,   1173. 

hearing  of  settlement  of  account,  postponement  of,  16S6. 

Jury- 
continuance  of  cause  when  a  required,  214. 
demand  of,  continuance  of  cause,  214. 

justices'  courts,  in,  874. 

continuance  where  amendment  granted,  859.^ 

legislature,  attendance  of  attorney,  party,  or  witness  on,  595. 

mandamus,  in,  1090. 

order  refusing  deemed  excepted  to,  647. 

partition,   continuance  in,   for  determining  respective   claims, 
774. 

CONTRACT.      See    tits.    Affreememt    Reduced    to    ^'rltinsi    OmI 
Contract. 

"agreement"   includes  deeds  and  wills^   1856. 

arrest,  when  ground  for,  479. 

attachment,  when  ground  for,  537. 

by  incompetent  person,  duty  of  guardian  as  to,   1810. 

conditions  precedent,  pleading,  457. 

eoniiideration 

presumed  in  written,  1968. 
recital   of,   effect   of,    1962.  ' 

eonntmctlon 

circumstances  considered.   1860. 

construed 

as   understood   by  parties,   1865. 
in  favor  of  natural  right,  1866. 
in  whose  favor,  1864. 
court  confined  to  terms  in  substance,  1858. 
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* 
CONTRACT   (continued). 

court  confined  to  terms  in  flnbatancc    (continued), 
duty  of  judge,  1858. 
effect  to  be  given  to  all  parts,  1858. 
evidence  that  words  used  in  peculiar  sense,  1861, 
lex  loci  governs,   1858. 
of,  in  general,  1858. 

of  language,  relates  to  place  where  used,  1857. 
of,  question  of  is  for  court,  2101. 
of  two  constructions,  which  preferred,  1864. 
particular  provision  prevails  over  general,  1859. 

questions  of  for  court,  2102. 
terms  construed  in  general  acceptance,  1861,  1865. 
written  words  control  printed,  1862. 

decedent 

completion   of,   1789a. 

purchase  by,  1565-1567.  , 

sale,  enforcing  contract  for,  1597. 

to  convey  land,   1697-1607. 

to  purchase  land,  1565-1568.  / 

execution  of,  defined,  1'933. 

for  sale  of  real  estate  by  decedent,  completion  of,  1789a. 
in  wrltinff 

limitation   of  action  upon,    337. 

not  in,  339. 
joinder    of   actions   on,    427. 
Joint.  See  tit.  Joint  Contracts. 
lex- loci  governs  construction,  of,  1857. 
limitation  of  action  on 

unwritten,  339. 

written,  337. 

executed   out   of   state,   339. 
obligratlon 

arises  from  contract  or  operation  of  law,  26. 

definition  of,  26. 
offer  of  performance,  effect  of,  2074. 
party  attending  legislature,   595. 
prcsamptlon 

in  favor  of  consideration,  1963. 

that  writing  is  truly  dated,  1963. 
real   estate,  for  sale  of,  by  decedent,  completing,   1789a. 
recitals  in,  conclusiveness  of,  1962. 
reduced  to  writing  deemed  to  be  the  whole,  1856. 
reformation  of.     See  tit.  Reformation  of  Contract. 
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CONTRACT    (continued^ 
•ealed 

distinction   between,   and    unsealed   Instruments,    abolished, 
1932. 

may  be  discharf^ed  or  changed  by  unsealed,  1932. 
set  out  in  answer,  when  deemed  admitted,  448. 
several  actions  on,  costs  and  disbursements  in  case  of,  1023. 
specific  kind  of  money,  payable  In,  667. 
successive  actions  on,   1047. 
witness  attending:  legislature,  695. 
writing  deemed  to  contain  whole  agreement,   1856. 
written,  merger  of  oral  negotiations  In,  1856. 

CONTRACTOR 

bond   of,    120S. 
to  be   filed,   1203. 

liens  of.     See  tit.  Mechanics'  Lien.  ^ 

CONTRADICTORY    STATEMENTS.      See    tit.    Evidence. 
CONTRIRUTION.    .See  tit.  Suretlca. 

co-sureties'    right    to,   accrues  when,    1050. 

debtors,  among.  709. 

Joint  debtor  paying  execution,  right  to,  709. 

legatees  and  devisees,  among,  1564. 

probate,  payments  of  debts,  for,  1664. 

sureties,    rights    to,    1050. 
CONTROVERSY 

how  submitted   without  action.      See   tit.    Sabmlttlnir  Contro- 
veray  'vrlthont  Action. 
as  to,  generally,  1138-1140. 
CONVERSATIONS 

all  admissible  where  part  admitted,  1854. 
CONVERSION 

action  for,  by  executor,  1583. 

by  decedent,  action  for,  against  executor,   1584. 

executor  or  administrator  may   maintain   actions  for,   15«1> 
CONVICTION   OF  CRIME.     See  tits.   Attorney  at  Lawf  DUbar- 
ment  Procecdlni!r«|   WItneaa. 

attorney,  of,  effect  on  license,  288. 
CONVEYANCE.      See    tit.    Deeds. 

acknowledgment.   Judges  who  may  take.   139. 

mortgage,   when   deemed    a,   744. 

petition  for 

by  executor  or  administrator,  1598. 
notice   of,   1598. 

sheriff's  deed,  703. 

1106 


INDEX. 
[References  are  to  sections.] 

CONVEYANCE  IN  FRAUD  OF  CREDITORS.     See   tU.  Frandn- 

lent   Conveyance. 
CO-OBMGORS.     See  tit.   Statute  of  Limitations. 
COPARTNERSHIP.     See   tit.  Partnership. 

any  number  may  sue  or  defend  for  all,  381,  384. 
parties  in  suits  concerning,  381,  384. 
partition.     See  tit.  Partition. 
COPY 

amendments,   copies    to   be   served,   432. 

certified,  custodian  of  public  writing  bound  to  give,  1893. 

demanding  of  writing^  1000. 

lost 

paper,  of,  when  may  be  used,  1045. 

pleading  or  paper,  supplied  by  copy,  1045. 

public  record,  right  to  make  copies  of,  1892. 
record,  copy  of  requires  seal,  153. 
secondary  evidence,   is,  1830. 
^rritlnn: 

demanding  copy  of,   1000. 

evidence   when    original    accounted    for,    etc.,    1855. 

pleadings,  effect  of  setting  forth  in,  447-449. 

CORONER 

limitation   of  action   against,    339. 

powers  and  duties  of«  prescribed     by     Political     and     Penal 
Codes,  262. 
CORPORATE  STOCK.     See  tit.  Corporation. 
CORPORATION.     See  tit.  Board  of  Directors. 

as  executors.     See  tit.  IjCtters  Testamentary  and  of  Adminis- 
tration. 
attachment  of  stock,  541,  542. 

certificate  of  stock  of.     See  tit.  Certllleatea  of  Stock, 
change    of    name 

certificate  of  secretary  of  state,  1278. 
procedure  on,   1276. 
deed  of.     See  tit.  Corporate  Deed. 
dissolution 
appeal,  1233. 
application  for 
filing.   1230. 
hearing,  1232. 

how  signed  and  verified,   1229. 
to  be  written,  1228. 
to  contain   what,   1228. 
how  accomplished,  1227. 
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CORPORATIONS    (continued). 
dissolution  (continued). 

Judfpment-roll,  In.  1233. 

objection  to,   1231. 

publication  or  posting:  of  notice,   1230. 

savings  and  loan  association,  of,  1234. 

voluntary,  1227. 

appeal  from  order,  1233. 
application   for,   1228,   1229. 
judgment-roll,    1283. 
order  for,  1280. 
notice  of,  1230. 

where  applicant  is  savings  and  loan  asspciation,  12S4. 
dissolved,  how,  1227. 

examination   of  witness,   entitled  to  be  present  at,   2043. 
execution,  stock,  etc..  subject  to,  688. 
executor,  guardian,  etc.,  as,  1348. 
forelffB 

publication  of  summons  against,  412.  413. 

security  for  costs.  1036. 

service  of  summons  on,  411. 
injunction  to  suspend  business  of,  how  and  by  whom  granted. 

531. 
juror,  officer  as,  602. 

justification   of  as  surety.  •  See  tit.  Jvstllleation. 
limitation  of  actions 

against  directors  and  stockholders,  859. 

to  recover  stork  sold  for  delinquent  assessment.  841. 
may  become  sureties  on  undertaking,  1066. 
notice  for  order,  on  voluntary  dissolution,  1230. 
"person"  includes,  17. 
quo  warranto,  803. 
receiver  for 

on   dissolution   of,   564,    565. 

when  appointed,  564,  566. 
savings  and  loan  association,  dissolution  of,  1284. 
stock  of 

and  Interests  In.  subject  to  execution.  688. 

attachment  of,  641,  542. 

summons  against 

publication   of,   412,   418. 

service   on,    411. 
surety  or  guarantor,  as,  1056,  1067. 
usurpation  of  franchise  by,  action  against,  808. 
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CORPORATIONS     (continued). 

verification  of  pleading  by  officer  of,  446. 

voluntary   dissolution    of.      See    tit    Volniitarx   Dtasolutlon   of 
Corpdra  tlons. 

CORRECTION 

pleadings*   of,   432,   472,   473. 
verdict,  informal^  by  Jury,  619. 

corroborative:    KVIDENCE.      see    tit.    Evidence. 

deflned,  1839. 
COST  BILL.     See  tit.  Costa. 
as  to,  generally,  1033. 
filing  and  serving,  1033. 
motion  to  tax,  1033. 

notice  of,  time  to  file,  1033. 
COSTS.     See  tit.  Cost  BUI, 

administrators,    etc.      See   tit.    Executors   and  Administrators. 

as  to,  1031,  1503,  1507,  1509,  1616. 
affidavit  of,  1033. 

agreed  case,  costs  prior  to  trial  not  allowed,  1139. 
amendment 

for  variance,   costs  on,   469,  470. 

imposition   of  terms  on  allowance  of,  473. 

in  "complaint  In  forcible  entry,   not   Imposed,   1173. 

of  pleading  of  course,  without,  472. 
ans^rer 

after   time,   imposition   of   terms,   473. 

imposing  costs,  on. allowance  of,  472. 
appeal 

cases  brought  up  otherwise  than  by,  1032. 

of,  discretionary,  when,   1027. 

on,  execution  therefor,  1034. 

on,  how  claimed  and  recovered,  1034. 

on,  memorandum  of  filing  and  service^  1034. 

to  superior  court,  on,  980. 
apportionment  of,  1025. 

attachment,  in,  on  refusal  to  give  memorandum,  546. 
attorney's  fees 

in  action  on  bond  in  condemnation  proceeding,   1251. 

In  forelosnre 

of  mechanics'  lien,  1195. 
of  mortgage,  726. 

in   injunction  suits,   532. 

in  partition,  796,  798. 

left  to  agreement,  1021. 
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COSTS  (continued). 

attorney**  fee  (continued). 

on  suit  by  executor  on  claim  agralnst  estate,  1510. 
bill  of.     See  tit.   Comt  BUI. 
by  whom  paid  in  certain  cases,  1720. 
compensation   of  attorneys,  as,   1021. 
compromise,  costs  when  offer  of  rejected,  895,  997.  - 

confeMlon  of  Judgment 

costs  on,   1134. 

in  Justices'  court,  on,  1135. 
continuance,   on,   1029. 
county,  costs  awarded  against,  how  paid,  1039. 

decedent's  estate 

action  by  creditor  for  more  than  executor,  etc.,  or  probate 

Judge  will   allow,   1503. 
by  whom  to  be  paid,  1720. 

costs 

of  nnal  distribution,   1664. 

of  partial  distribution,  1661,  1663. 

on  suit  by  executor  against,  1510. 
executloai   for,   1720. 

proceedings  of  partial  distribution  paid  by  applicant.  16«3. 
default   Judgment   Includes,   685. 

defendant 

entitled  to,  of  course,  when,   1024. 

separate  defenses,  on,  1026. 
defendant's  costs  must  be  allowed  of  course,  when,  1024. 
deposition   taken    out   of   state    on    oral    interrogatories,   fees 

and  mileage  of  party,  2025%. 
disclaimer    by    defendant,    739. 
discretion  of  court,  allowance  in,  when,  1025. 
discretionary,   1025,   1027. 
election  contest,  of,  1125. 
eminent  domain,  In,   1255. 
escheat  proceedings,  in,  1271. 
estates  of  decedents,  1034. 
execution    purchaser    refusing   to   comply    with    bid,    liability 

for,  695. 
executors,  etc.     See  tit.  IQxecutors  and  Administrators. 

actions  by  and  against.   1031. 

as  to  generally.  1031,  1503,  1508,  1509.  1616. 

liability  of,  for,  1509. 
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COSTS  (continued). 

failure  to  file  affidavit  to  bill  of,  effect.   1033. 

discretion  on  motion   to  re-tax,  1033. 
fees  of 

referee,  amount  of,  1028. 

what  officers  Included  in,  1021. 
forcible  entry  and  detainer,  in,  1174. 
foreclosure  suit,  In,  726. 
frivolous  appeal,  on,  957,  980. 
srarnlshee,   refusing  to  give  memorandum   of  credits,   subject 

to,  546. 
generally,     1021-1039.  ' 

Sruardlan,  on  application  for  sale  by,  1786. 
homestead,  costs  of  setting  apart  chargeable  to  estate,  1485. 
ff  security  be  not  given,  action  may  be  dismissed,  when,  103?. 
In  action 

by  or  against  an  administrator,  1031. 

to  enforce   Hen  for  wages,   1207. 
in  contest  of  will  after  probate.    See  tit.  Contest  of  Will  after 

Probate. 
in  deposition.     See  tit.  Deposition. 
in  eminent  domain.     See  tit.  Eminent  Domain. 
in  justices'  court.     See  tit.  Jtaatlees'  Court. 

security  for  may  be  required,  when,  923. 

who  entitled  to,   924. 
in  mandamus,  applicant  entitled  to,  when.   1095. 
in  partition.     See  tit.  Partition. 
in  review  other  than  by  appeal,   1031. 

in  several  actions  brought  on  a  single  cause  of  action,  1023 
interest  in  must  be  Included  by  clerk  in  judgment,  1035. 
Judflrment 

by   default,   585. 

costs  to  be  included  in,  1035. 

relief  from,  imposition  of  terms,  473. 
Jnaticea'  court 

as   to  generally,   896,  924. 

fees   in.      See    tit.      Jnatlcca'   Court. 
as  to,  generally,   91,  896,  924. 

in,  included   in   judgment,   896. 

in,  on  amendment  of  pleadings,  859. 

in,   prevailing  party   entitled  to,   924. 

in,  where  offer  of  compromise,  895. 

llabllitr  for 

of  administrator,   1509. 
of  executor,  etc.,  1509. 
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COSTS  (continued), 
mandamus,    on,    1095. 

may  be  imposed  as  condition  of  continuance,  1029. 
mechanics'  lien,   In  action  involving:,  1193,  1195. 
memorandum  of«  flllng,  1033. 

after  remittitur,  1034.  / 

new  trial,  defendant  in  eminent  domain  to  pay  where    he   re- 
covers less,  1254. 
nonsuit,  on,  581. 

of  coarse  to 

defendant,   in   what  cases,   1024. 
plaintiff,  In   what  cases,   1022. 
of  parties,  1021. 

on  appeal 

discretionary   with  court,  when,   1027. 
how  claimed  and  recovered,  1034. 
on    Judgrment    in    submission    of    controversy   without    action,     i 

1139. 
on  non-attendance  of  party  giving  notice  to  take  depositions. 

202oVi. 
on  partial  distribution.     See  tit  Dlatrlbutlon,  partial. 

as  to,  1661. 
partial  distribution,  on,  1661. 

partition 

abstract  of   title,  799. 

as  to  generally,  76S,  769,  771,  796,  799. 

former  suit,  of,  768,  796-800. 

lien  for,  796. 

of,  a  lien  on  shares  of  parceners,   796. 

referees,  of,   7^8. 
plaintiff  entitled  to,  of  course,  when,   1022. 
poor  litigants,  waiver   of  fees,   91. 

pOMtponement 

of  trial,  on,  1029. 
when  condition  of,  1029. 
prevailing  party,  when  entitled  to,  1022. 

probate 

court,  in,  by  whom  to  be  paid,  1720. 

matters,  in,  1332. 

of  will,  costs  of  contest  after,  1332. 
quiet  title,  in  action  to,  739. 
quo  warranto,  in,   809. 
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COSTS  (continued). 

referees.     See  tit.  Referee. 
as  to,  1028. 
partition,   768. 
probate   cases,    1508. 
refusal   to  accept  part  of  claim,  costs  not  recoverable,  when, 

1503. 
remittitur,  after,  1034. 
review,   other   than   by   appeal,   on,   1032. 

•eevrlty  for 

dismissal  for  not  giving,   1037. 

e^enerally,   1036. 

in  Justices'  courts,  923. 

libel  and  slander,  460. 

not  given,  action  dismissed,   1037. 

required  of  non-resident  or   foreign  corporation   in  special 
proceeding's,   1036. 

where  plaintiff  non-resident  or  foreign  corporation,  1036. 
separate  defenses,  costs  in  case  of,  1026. 
several 

actions   brought   on   single   cause,   carry   costs   in   but   one. 
1028. 

defendants  not  united  in  interest^  costs,  1026. 
severance  of,  when  several  defendants  are  not  united  in  In- 
terest,   1026. 
sham  answer,  costs  on  striking  out,  453. 
shorthand   reporter,   fees  of,  271. 
slander,  security  for,  etc.,  460. 
state,  awarded  against,  how  paid,   1038. 
tender,   how   affects,   1030. 
three  hundred  dollars,  when  recovery  less  than,  not  allowed, 

1025. 
transfer  of  action  to  another  court,  for,  399. 
trustees,  in  actions  by  and  against,  1031. 
nndertaklniT 

additional,   when   plaintiff  non-resident,   1036.  ! 

when  plaintiff  non-resident  or  foreign  corporation,   1036. 
usurpation   of  offlce,  In  proceedings  for,   809. 
verification  of  memorandum   of,   1033. 
wages,  on  contesting  claim  for,  1207. 
what  included   under,   1021. 

when  allowed,  of  course,  to  plaintiff,  1022.  j 

when  county  a  party,  1039. 
when   in   discretion   of  court,    1025. 
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COSTS    (continued). 
ivhen   plalntllf 

cannot  recover  in  action  to  try  title,  739. 
is  non-resident  or  foreigrn  corporation,  defendant    may    re- 
quire security  for,  1036. 
when  several  defendants  are  not  united  in  interest,  costs  znaj 

be  severed,  1026. 
when  state  a  party.  1037. 
when  tender  4s  made  before  suit  is  brought,  1030. 

COTENANTS.     See   tits.  Parties;  Partition. 

any  number  may  sue  or  defend  for  all,  381,  384. 
parties  in  suits  concerning,  381,  384. 

claimants  under  common  source  of  title  may  unite,   381. 
partition.     See  tit.  Partition. 

and*  distribution  of  estates  of  decedents,  1676.  1676. 

as  to,  generally,  752-801. 

may  sue  for,  752. 
waste.     See  tit.  Waiite. 

liability  for,  732. 

COUNSEL.     See  tit.     Attorney  at  Law. 

COUNSELOR   AT   LA^V.     See   tit.   Attorney  at   Law. 

generally,  275-299. 

COUNT.     See  tits.   Complaint |  Pleadln^a. 

COUNTERCLAIM    AND    SET-OFF.      See    tits.    Crosa-Complalal: 
Set-oir. 

answ^er 

may  contain   several,   441. 

to  contain,  437. 
assignment   does  not  bar,   440. 
basis  for,  what  Is,  438. 

controverted,  allegations  are  deemed,  when,  462. 
cross-complaint,   442. 

cross-demand,  deemed  compensated,  when,  440. 
death  does  not  bar,  440. 
deemed  denied,  allegations  in,  are,  462. 
demurrer   to,   443,   444. 
dismissal  on,  581. 
effect  of  omitting  to  set  up,  489. 

failure  to 

assert  cross-claim,   not  waiver   of,   439. 
set  up  in  Justices'  court,  efTect,  856. 
generally.  438-441. 
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COUNTERCLAIM  AND  SET-OFF   (continued). 

for   excess,   666.  « 

when   counterclaim    exceeds    plaintiff's    demand,    666. 

where   affirmative    relief    demanded,    666. 
justices'  court,  In.     See  tit.  Jnatlcea'  court. 

as   to,   grenerally,  855,   856,   886. 
jury  must  find  amount  of  recovery,  when,  626. 
may  be  set  up,  when,  438. 
mechanics'  lien,  in  action  on,  1184. 
mlsioinder,  demurrer  for,  444. 

must  arise  out  of  what  transaction   or  obligation,   438. 
not  barred  by  death  or  assigrnment,  440. 
omission  to  set  up,  effect  of,  439. 

in  justices'  courts,   856. 
separately  stated^  each  must  be,  441. 
several  may  be  set  up,  4  41. 
specially  pleaded,  must  be,  438. 
transaction  which  must  arise  out  of,  438. 
verdict  in  action  where  set  up,  requisites  of,  626. 
when  may  be  set  up,  438. 
COUNTY 

actions  affecting  < 

transfer  of,   to   another  county,   394. 

where  brought,  ^4. 
bond,  need  not  give,  1058. 

boundaries    of.      See    tit.    County  Boundaries. 
change  in  boundary,  succession  of  Justices,  107. 
complaint,    must   specify   where   filed,    426. 
costs  against,  1039. 
includes  city  and  county,  17. 
injunction  by,  undertaking  not  required,  529. 
limitation  of  actions  on  claims  rejected  by  supervisors,  342. 
new,  justice  has  authority  of  predecessor,  91j6. 
officers   of,  exempt  from  jury  duty,   200. 
place  of  trial  of  actions  against,   394. 
restraining  illegal   expenditures,   etc.,   of  funds,   etc.,   may   b<? 

maintained  against  whom,  526a. 
security  for  costs,  not  required  from,  1058. 
service  of  summons  on,  411. 

summons    must   state   where    complaint    filed,    407. 
v«nne«   action   broajBrbt  In  -vrrons  county 

change   of,   396. 

trial  of.  396. 
verification  by,  446. 
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COUNTY  CLBBK.   See   tit.   Clerk. 

certified  list  of  jurors  to  be  placed  with,  208. 

disqualification   to  practice   law,   171. 

duty  of,  as  to  list  of  Jurors,  209. 

investment  of  proceeds  in  partition  sale  in  name  of,  789. 

not  to  practice  law,  171. 

when  public  administrator  to  settle  with,  1739. 

COUNTY   COURTS 

transfer  of  books,  records,  and  actions  to  superior  court.   79. 
COUNTY  TRBASURBR 
deposit 

In  court,  must  be  paid  to,  673. 

of  estate  with,  when,  1703  Vi* 

payment  out  on  petition  and  order,  1703 H> 
COUNTY  WARRANTS.     See   tit    Warrants. 
course:   of   PROCEEDINGS 

practice,  where  none  specifically  pointed  out  by  code,  1S7. 
COURT.     See  tit.  Courts  of  Jiuitlc«. 
COURT  COMMISSIONBR 

appointment  and  qualifications,  258.  ^ 

compensation   of,   259«   729. 

death  of,  elisor  to  execute  deed,   726. 

fees  of,  269,  729. 

findingrs,  etc.,  of,  269.  643,   644. 

exceptions  to,   time  for,  259. 

review  of,  645.  « 

foreclosure,  726. 
may  not  grant  injunction,  259. 
not  to  have  partner  practice  law,  172. 
number  of,  258. 
oath   of,  on   foreclosure,   729. 
po'vrers  of 

as  to  generally,  259. 

limitation   on,   259. 

to  authenticate  acts  with  his  seal.' 259. 

to  hear  and  determine  ex  parte  motions,  259.  , 

to  charge  and  collect  fees,  259. 

to  provide  an  ofHcial  seal,  259. 

to  take  and  approve  bond  and  undertakings,  259. 

to  take  proof  and  report  conclusions,  259. 
qualifications   of,    258. 
reference  to.     See  tit.  Reference. 

as   to,  generally,   638-641. 

report  to  be  made  within  twenty  days,  543. 
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COURT  COMMISSIONER   (continued). 
report  of 

as   to,   259,   643,   644. 
of  conclusions,    269. 
exceptions  to,   259. 

of  findings  of  fact  and  conclusions  of  law,  separately  stated 

643. 
of  sale,   729. 
review  of,  259,  645. 

sale  by 

report  of,   729. 

under  foreclosure,  729. 
seal  of,  259. 
undertaking?  of,  on  foreclosure,  729. 

COURT  RBPORTBR.     See   tits.   Olllclal  Reporter)   Stenosrupkle 
Reporter. 

to  transcribe  report  of  trial,  on  appeal,  953a. 

COURT   OF    IMPBACHMENT 

as  to,  36. 

court  for  trial  of,  36,  39. 

court  of  record,  84. 

impeachment  to  be  presented  by  assembly,   37. 

jurisdiction  of,  37. 

members   of,    36. 

officers  of,  38. 

procedure  provided  by  Penal  Code,  39. 

senate,  quorum  of,  what  constitutes,  36. 

senators  to  be  upon  oath,  36. 

COURT   OF   justice:.      See    tits.    Court    of   Impeaehment ^    Jus- 
tices' Court  I  Police  Court;   Superior  Court)  Supreme  Court. 

abbreviations,   use   of,   186. 

absence  of  Judgre,  proceedings  in  case  of,  139. 

adjournment  of.     See  tit  Adjournment. 

for  absence   of  judge,   139. 

for  holidays,  185. 

in    election   contest,    1121. 

while  jury  out,   617. 
breach   of  promise,  sittings  private,   125. 
calendar.  See  tit.  Calendar. 

as  to,  generally,  593. 
challenges  for  cause,  to  try,  603. 
chambers,     see  tit.  Chambers. 

powers   at,  166,   176. 
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COURT  OF  JUSTICE  -(continued). 
chanffe  of  place  of  holdlns 

as  to,  grenerally,  142-144. 

parties  must  appear,  143. 

when  judgre  may  order,  142. 
classification  of,   33. 
clerk's  duties,  262. 
constitutional  powers  of,  33. 
construe  documents,  must,  2102. 
contempt     See  tit.  Contempt  of  Court. 

as  to,   generally,  721,  1209-1222. 
costs  on  review,  other  than  by  appeal,  1032.  » 

court  commissioner.     See  tit.  Court  ComiulMiloner. 

as  to,  258,  259. 
crim.  con.,  sittings  private,  125. 

days  on  ivblck 

may  be  held,  133. 
may  not  be  open,  134. 
decision  of 

facts  found  and  conclusions  of  law  must  be  stated   separ- 
ately,   633. 
on  question  of  fact 
filing.    632. 

must  be  written,  632. 
time   for   giving,    632. 
deposits  In,  572,  573,  2104. 
dismissal   of  cause  by,   on   own   motion    for   failure   to   serve 

summons,  581a. 
divorce,  sittings  private,   125. 
duties   and  powers   Incident   to,    128-130. 
English,  proceedings  to  be  in,  185. 
enumeration  of,  33. 
figures,  use  of,  186. 
held 

changing  place,  where,  142,  143. 
days  on  which  may  or  may  not  be,  133,  134. 
holidays.     See  tit.   Holidays. 
court   appointed   for,   stands   adjourned,    185. 
courts  not  open,  except  for  what  purposes,  134. 
holding  court  on  day  following,  135. 
Impeachments.     See   tit.   Courts  of  Impeachment. 

as  to  courts  for  trial  of,  37,  39. 
intendments  in  favor  of  proceedings.  53. 
Issues  triable  by,  591,  592. 
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COURT  OF  JUSTICE    (continued). 

absent,  adjourned,  139. 

may  hold  in  another  county,   71,   160. 

qualifications   of,    167. 

residence   of,   158. 

substitute,  160. 
Judicial   days,    133-185. 

Judicial  remedies  defined  and  classified,  20,  21. 
Jurisdiction  of.     See  tit.  Jmiadletlon. 

as  to,  generally,  75. 

appellate,   75,   77. 

means  to  carry  Into  effect,   187. 

original,    76. 
Justices.   See   tit.  Jnatleea'  Court. 
Justice  of  peace.     See  tit.  Joatlce  of  the  Peace.' 
law,  question  of,  to  be  decided  by,  591,  2102. 
may   order  deposition,  where  adverse  party  in   default,   2023. 

mlnlaterial  ofllcem  of 

bailifT  and   secretaries  of  supreme  court.     See  <*iiecretarle« 
,  and  balllffa/'  this  title. 

duties  and  powers  of,  where  prescribed,  262. 

election  of,  262. 

phonographic  reporter.     See  tit.  Phonomraphlc  Reporter. 

powers  and  duties  of,  where  prescribed.  262. 

reporter.     See  tits.  Pkonosraphic  Reportcri  Saprcme  Conrt 

Reporter. 
secretaries  and  bailifTs  of  supreme  court,  265. 
appointment   of,    265. 
duties  of,  266. 
tenure  of  ofllce  of,  266. 
moneys  paid  into,  disposition  of,  789. 

motions  refused  for  Informality,  second  application,   182. 
noiv-Judicial  days.     See  tit.  Ilolldaya. 
as  to,  generally,  134. 
appointments  on,  135. 
oaths.     See  tit.  Oat  ha  and  AJnrmatlbna. 

power,  to  administer,  128. 
of  general  Jurisdiction,   the  several  of  the  state,   33. 
of  record,  34. 

officers   of,    powers   and    duties   prescribed    by    Political   and 

Penal  Codes,  262. 
open  always,  73. 
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COURT  OF  JUSTICE    (continued). 
order 

preserving,    128. 

refusal  of,  second  application,  182. 
place  of  holdingr,  provisions  respecting.  142-144. 
police  court,  provided  for  In  Political  Code,   121. 

powem  of 

and  duties  incident  to.  128-131. 
judicial  omcers.  177,  178. 
supreme  court  on  appeal,  53. 
to  amend  and  control  process,  128. 

to  coiupel 

attendance  of  witnesses,  128. 
obedience  to  Jud|?ments,  orders,  process,  128. 
to  control   ministerial   officers,   128. 
to  enforce  order,  128. 
to  which  an  action  is  transferred,  399. 
presumption  that  court  acts  within  Jurisdiction,  1963. 
pro  tempore  Judgres  of,  72. 
probate.     See   tit.   Probate  Court. 
proceeding's  in  to  be  in  Engrlish  langruasre,  185. 

pro<*e»«  of 

power  to  amend  and  control,  128. 

to  extend  througrhout  state,  78. 
publicity  of  proceedlngrs,   124. 
questions  of  law,  addressed  to.  2102. 
record,  courts  of,  what  are.  84. 

record  of 

as  to,  34. 

intendments  in  favor  of,  53. 
records  and  papers  transfer  to  new  courts,  55,  79. 
reporter  of.     See  tit.  Phonosrapklc  Reporter. 

as  to,  jarenerally,  268-274. 
residence  of  judge  of,  158. 

roonm  for 

as  to,  generally,  144. 

directing  sheriff  to  provide  suitable,  144. 
sheriff  to  provide  suitable,  expense,  how  payable,  144 
rules  of.     See  tit.  Rales  of  Court. 
as  to,  generally,  129-131. 
power  of  court  to  make,  129. 
when  take  effect,  130. 
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COURT  OF  JUSTICE    (continued), 
seals  of.     See   tit.   Sealii. 
as  to,  generally,  147-153.  " 
supervisors  to  provide.  151. 

failure  to  provide,  order  on  sheriff,  151. 
what  courts  shall  have,  147. 
seduction,  sittings  private,  125. 
sessions  of,  73. 
sheriff's   duties,   262. 

•Ittlns*  of 

public,  when,  124. 
private,  when,  125. 
subpoena    reouiring   attendance    on,    disobedience,    how    pun- 
ished, l'J86. 

smbaeqiieBt  application  for  ordcra  refnacd 

contempt,   when,   182.  / 

when  prohibited,  1S2. 
superior.     See  tit.  Superior  Court. 

Judges  of.     See  tft.  Superior  Judses. 
supreme  court.     See   tit.   Supreme  Coprt. 

Justices  of.     See   tit.  Jnatices  of  Supreme  Court. 
terms  of  office,   68,  69. 

their  organization,  Jurisdiction  and  terms,  33-158. 
to  determine  questions  of  fact,  when,  2103. 
vacancy,   proceedings   not  affected  by,   184. 
•what  are  the  courts  of  Justice,  33. 

COURT  REPORTER.     See  tit.  Phonogrraplilc  Reporter. 

to  transcribe  report  of  trial,  in  case  of  an  appeal,  953a. 

CREDIBILITY.     See   tit.   Bvldcnoe. 
of  witness.     See  tit.  Witness. 

CREDITOR.     See  tit.  Debtor. 

administrator,  when,  may  be  appointed  as,  1365. 
cannot  sue  special  administrator,  1416. 
claim  not  Included  in  order,  how  disposed  of,  1650. 
defrauding,   arrest,   479. 

may  ^ 

apply  for  order  of  sale  of  estate,  1545. 
assent  to  deduction  of  contingent  claim,  1648. 
except  to  administrator's  account,  1626. 
have  execution  issued  on  Judgment,  1649. 
require  salt  to  be  brought  to   recover  property  of  estate, 
1590. 
proceedings  of,  on  presentation  of  claim,  1494-1504. 
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CREDITOR  (continued). 

to   present   claims   against   estate,    time   when,    1493. 
when  entitled   to  administer,   1366. 

CRIMB 

conviction  of  as  ground  for  removal  of  attorney,   287. 

CRIBIINAL  ACrriON.     See  tit.  Actionn. 

defined,   24. 

dying-  declarations,  admissibility  of,  1870. 

guilt  to  be  proved   beyond  reasonable  doubts   2061. 

holidays,  court  may  exercise  powers  of  magistrate  on,    134. 

intent  unlawful,  presumed  from  unlawful  act,  1963. 

jury,  manner  of  impaneling,  251. 

juvenile  court,  131. 

limitation  of  action  on  undertaking  given  In,  340. 

Penal  Code  provides  for,  31. 

perjury,  number  of  witnesses  necessary  to  prove,  1844. 

presumption  of  innocence,  1968. 

probationary  treatment  of  juvenile  offenders,  131. 

recogmizance  in,  action  on.     See  tit.  RccocBtaaaee. 

treason,  number  of  witnesses  necessary  to  prove,  1844. 
CRIMINAL  CONVBRSATION  ' 

private  sitting  of  court,  125. 
CRIMINAIi  liAliV.     See   tit  Criminal  Action. 
CROSS-COMPIjAINT.     See  tits.   Connterclaim;  Set-olT. 

answer  to,  442. 

demurrer  to,  442. 

generally,    442. 

may  be  set  up,  when,  442. 

necessary   parties   to  bring  in,   389. 

service  of.  442. 

when  proper,  442. 
CROSS-DBMANDS 

assignment  does  not  bar,  440. 

compensate  one  another,  440. 

death  of  party  does  not  affect,  440. 

failure  to  set  up,  fatal,  434,  439. 

generally,   438,   442. 

omission  to  set  up.  fatal,  439. 

when   deemed  compensated,  440. 
CROSS-RXAMINATIOX.     See    tit.   Wltnesa. 

as  to,   generally,   2045.   2048. 

confidential  communications.  See  tits.  Attorney  at  Law) 
Clergyman  and  Pricntn:  Confidential  ConguMnnlentlonai 
Phyaldan  and  Surireon. 
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CROSS-EXAMINATION    (continued). 

credibility  of  witness  may  be  drawn  In  question,  1879. 
definition   of.    2045. 
leading  question  on.  2046. 

CRCraSINGS 

railroad,  how  to  be  made,  1240. 
separation  of  grades,  1240. 

CRUKLTY  TO  ANIMALS 

Hen   for  costs  in   acts  done   to   prevent,   1208. 
sale  and  disposition  of  proceeds  on  foreclosing  lien,   1208. 
CUMULATIVE    EVIDENCE.     See    tit.    Evldenec. 

definition  of,  1838. 
CURRENCY  / 

recovering   specific,    667. 
CUSTODIAN 

of  public  writing  to  give  copies,  1893. 
of  will,  must  produce  It,  1298,  1302. 
of  writings,  to  give  copies,   1893. 
to  give  copies,  1893. 
CUSTODY 

abstract  of  title  in  partition,  of,  799. 
CUSTOM.     See  tits.  JndloUil  Notice;  Unase. 

local,  governs  actions  concerning  mining  claims,  748. 

mining,  effect  of,  748. 

as«ire 

evidence  of,  1870. 
of  trade,  etc,  1870. 
DAMAGES.     See   tit.  Claim  and  Delivery. 
amount,  stating  In  complaint,  426. 
appeal,   fof  delay,  957,   980. 

applicant  succeeding  in  mandamus  entitled  to,  1095. 
complaint,  must  be  stated  in,  426. 
contempt,  liability  of  party  falling  to  appear  at  hearing  for. 

1220. 
death  I 

failure  to  give  notice  of  to  public  administrator,  for,  1728. 
of  human  being,  for,  377. 
default,  on  Judgment  by,  686. 
detainer,  treble  in,  735,  1174. 
donble 

in  fraudulent  sale  by  execufor,  1572. 
respecting  estates  of  decedents,   1460,   1572. 
eminent  domain.   In.      See   tit.   Eminent  Domain. 
assessment  of,  1248. 

1123 


INDEX. 
[References  are  to  sections.] 

DAMAGES   (continued). 
estate  of  decedent 

embezzlement,    1460.  ^ 

executor,  etc.,  fraud,  1572. 

misconduct,  1571. 
excessive,  as  grround  for  new  trial,  657. 
execution,  purchaser  under,  may  sue  tenant  for,  746. 
exemplary,  unmarried  female  may  recover,  for  seduction.  :t74. 
forcible  ' 

detainer,  forcible  entry,  etc.,  735,  1174. 

entry,  treble  damagres  in,  735,  1174. 
improvements,   setting?  ofT  value  of,  741. 

injunction  respecting,  waters,  vacated  or  modified,  when.    532, 
injury  to  property,  after  sale  of  execution,  746. 
joinder  of  claims  for,   427. 

jury,   when   to  be  assessed  by,   on   failure   to  answer.   585. 
libel.   In,   461. 

mandamus  proceedingrs,  in,  1095. 
mandate,    on    writ    of,    1095. 
misconduct,  in  probate  sale,  1571,  1572. 
must  be  claimed  in  complaint,  426. 

neglect,   damages   for  death   caused  by,   limitation   of,    339. 
nuisance,  for,  731. 

on  condemnation.     Sec  tit.  Rmlneiit  Domain. 
realty,    for   injury    to,    after   execution    sale   and    before    de- 
livery, 746. 
recovery   of  for  Injury   to   possession   after   sale  and   before 

delivery,  746. 
replevin,  in,  for  detention,  667. 
revocation  of  submis&lon,  damages,  for,   1290. 
seduction,   for,   374. 
slander,  for,  461. 
subpoena,  for  disobeying,  1992. 

treble 

for  detainer,  1174. 

for   forcible   entry,   735.    1174. 

for  trespass,  733. 

for  waste,  732. 
unlawful  detainer,   735,   1174. 
unlawful  entry,  735,   117.4. 
usurpation  of  office,  807. 
waste,  for,  732. 
will,   failure   of  custodian   of   to   produce,    liability   for,    1298, 
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DAMAGES   (continued). 
-rrrongtnl 

arrest  of  witness,  for,  20C8. 
death,  for,  377. 

DATE 

of  Judgment.     See  tit.  Judsnent. 
preMamptlQn 

as  to,  1963. 

that  wrltingr  is  truly  dated.  1963. 

DAYS 

holidays.     See  tit    Holidnys, 

Judicial,  what  are,  133-135. 
DBATH 

abatement  by,  385.  "^ 

action  by  representative  for,  by  wrongful  act,   376.  377. 

adverse   possession,   effect   of   death   on,    327. 

attorney,  of,  proceedings  on,  286. 

bail  exonerated  by,  of  defendant,  491. 

child 

death  of  pending  administration,  proceedings  on,   1665. 

parents  may  maintain  action  for,   376. 
claims  on  estate  of  deceased,   149^. 
court  commissioner,  of  appointment  of  elisor  to  execute  deed, 

726. 
cross-demand  not  barred  by,  440. 
damages  for,  377. 

declarations  of  decedent,  relating  to,  1870. 
decree  of  divorce  cannot  be  entered  nunc  pro  tunc,  669. 
deposition  may  be  read  in  case  of,  of  witness,  2032. 
effect  on  presentation  of  claim.     See  tit.  Clalma  aarainMt   Es- 
tate. 
elisor,  appointment  to  execute  deed  on  death  of  commission- 
er, 726. 
execution    after,    686. 
executor,  proceedings  on  death  of,  1353. 
heirs  may  sue  for,  377. 

Infant,  who  may  sue   for  and  who  liable,   376. 
Judgment   after,   669. 
llmltalloii 

effect  on,  327,  353,   355. 

of  action  for,  340. 
neiirllKeiice 

caused  by,  who  may  sue  for,  377. 

child,   of,  who  may  sue  for,   376. 
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DEATH    (continued).  ^ 

of  attorney,  effect  of,  286. 
of  elilld 

action  by  father  for,  876. 
action  by  representative  for,  377. 
of  commissioner  appointed   to  sell   on  mortsragre   foreclosure. 

appointment  of  elisor,  726. 
of  employer,  priority  of  wagres.  1205. 
of  party 
after  verdict  and  before  judg:ment,  effect,  669. 
In  partition 

proceedings  on,  763, 

service  of  notice  of  appeal  upon  attorney  of,   763. 
to  whom  conveyance  or  transfer  is  to  be  made,  effect,  1€0€. 
partition  not  affected  by,  766. 
party,  of,  effect,  on  action,  385. 
possession,  ri^ht  of,  not  affected  by,  327. 
presumed,   from  person  not  beingr  heard   of  for  seven   years, 

1963. 
proper  practice  on  sugrsrestion  of,  670. 
public  administrator  to  be  notified  of,  1728. 
representative  may  sue  for  wrongful,  377. 
set-off,   not   affected -by,   440. 
survivorship,  presumption  as  to,  1963. 
verdict,  death  after,  669. 
wages  a  preferred  claim  in  case  of,  1205. 
who  may  be  sued  for.  376,  377. 
DBBT.  DBPAUL.T,  OR  MISCARRIAGB  OF  ANOTHER 

promise  to  answer  for  must  be  in  writing-,  1973. 
DEBTOR 

arrest.     See  tits.  Arrest  i  Ball. 
attachment.     See  tit.  Attachments. 
execution.     See  tit.  Executions. 

Judgment,    proceedings   supplementary   to   execution,   714  -721. 
supplementary  proceedings.     See  tit.  Supplementary 
inars.  t 

DEBTS.      See    tits.    Attachments;    Execotloni    Estates    of 
dent  I  Supplementary  Proceedings. 

attachment  of,  542,  688. 

compromise  of.     See  tit.  Compromise. 

good  without  seal,  1934. 

contribution  among  debtors,  709. 

estiate  of  decedent,  payment  of,   1643-1653. 

execution 

levy  on  under,  546,  688. 
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DEBTS    (continued). 

exeeuttOB    (continued)*.    . 

seizure  on.  688. 
payment  to  sheriff  on  attachment  or  execution,   647,   716. 
receiver  may  collect,  568. 
ward's,  how  paid,  1768. 
DBCBASED  PBRSOFT 

sale  and  conveyance  of  property  of.     See  tit.  Sales  and  Con- 
veyancen   of   Property   of  Decedents. 
DECEDENT'S  ESTATE.     See  tit.  Estate  of  Decedent. 

presentation  of  claims  against.     See  tit.  Claims  agrainst  Es- 
tate. 
unclaimed,  how  disposed  of,  1739. 
DECEIT 

of  court,  a  contempt,  1209. 
DECISION 

appeal,  review  of,  on,  956. 
deemed,  excepted  to,  647. 
demurrer,   on,  notice   of,   476. 
exceptions  to,  646-649. 

when  to  be  taken,  646. 
facts  and  conclusions  separately  stated,  633. 
meaning:  of,  1033. 
mast  be 

med  within  thirty  days,  632. 
in  writing,  632. 
new  trial,  motion  for,  660. 

of  supreme  court  and  departments,  to  be  in  writing,  40. 
on  motion 

for  new  trial,  660. 

to  modify  award,   right  of  appeal,   1289. 
supreme  court 
modifying,  53. 
paramount,  53. 
to  be  in  writing,  632. 
when  subject  to  review  on  appeal,  956. 
written,  to  be,  632. 
DECISION  OF  REFEREE.     See  tit.  Reference. 

findings  of  fact  and  law  must  be  separately  stated,  633,  643. 
DBCI^ARATION,  ADMISSION,  etc.     See  tit  Evidence. 
dying,  1870. 

evidence,  as,  1848-1853,  1870. 
hearsay.     See  tit.  Hearsay  Evidence. 
"oath"  includes.  17. 
res  gestae.     See  tit.  Res  Gestae. 
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DBGI^ARATION   OF  INTBXTION 

attorney,  alien,  275. 
sole  trader,   1811. 

DESCRBB.     See   tit.   Or4l«r  and  Decree. 

and  discharge  of  executor  or  administrator.     See  tit. 

and  Administrator. 
at  extra  session  of  superior  court,  67b. 
establishing  heirs,  effect  of,  1724. 
in   proceedings  against  estate.     See   tit.   Claims  asalaMt    £■•- 

tatc. 
what  to  be  recorded,  1719. 

DBDICATION  TO  PUBLIC  USB 

presumption   of  dedication  of  burial-ground,    1963. 

DBBD.     See  tits.     Conveyance!  Deed  of  Trnsti  Reformation. 

"agreement"  includes,   1856. 

conveyance  of  estate  of  decedent,  1555.  . 

descriptions  of  land,  rules  for  construing,  2077. 

execution   of,   defined,   1933. 

intended  as   mortgage.     See   tit.   Mortsaire. 

mortgage  not  deemed,  a,  744. 

■herllPs 

on  sale  on  execution,  703. 
to  escheated  estate,  1271. 

DBFAULT.     See   tits.   Default  Jadipnent}  Non-sntt. 

adverse  party  in,  court  may  order  deposition,  2023. 

against  non-resident,  685. 

amended  complaint,  answering,  432. 

cannot  exceed  amount  demanded,  580. 

damages,  assessment  of,  on,  585. 

entry  of,  585. 

judgment  on,  685. 
examination  of  plaintiff  or  agent,  585. 
for  failure  to  answer  amended  complaint,  432,  585,  872. 
if  forcible  entry  and  detainer,  1169. 

In  Jnsttcea*  conrt 

as  to  generally,  871,  872. 

relief  from,  for  mistake,  surprise,  neglect,  859. 
in  what  causes  Judgment  may  be  had  upon,  585. 
includes  costs,  585. 
judgment  by,  585. 

as  to  defaulting  defendant.     Sec  tit."  Default  Jndsmcat. 

cannot   exceed    amount   demanded,    580. 
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nKPAULT   (continued). 
Judgemeiit  hy  (con^nued). 
relief 

cannot  exceed  that  demanded  by  complaint,  580. 

from.  In  justices*  court,  869. 

settingr  aside,  473. 
Judffment-roll  in  case  of,  670. 
Justices'  court,  859,  871,  872. 
mandamus  not  grranted  by,  1088. 
non-resident,   default  judgrment  against,   585. 
notice  of  motion  to  set  aside.     See  tit.  FTotlce. 
plaintiff,  what  relief  awarded,  580. 
procedure  where  service  by  publication,  585. 
promise  to  answer  for,  of  another  must  be  in  writing,   1973. 

qvletlns  title 

against  .unknown  owners,  default  not  entered,  751. 

costs,  when  defendant  does  not  answer,  739. 
reference,  when  may  be  ordered,  585. 
relief  from  Judgrment  by,  478. 
what  relief  awarded  plaintlfT,  580. 
when  entered,  686. 
when  summons  by  publication,  585. 

DBFAIJI^T  JUDGMENT.     See   tit.  Default. 

notice  of  motion  to  set  aside.     See  tit.  Ifotlce. 

DEFBCT,  etc. 

disregarded,  to  be,  when,  475. 

in  account,   further  account  may  be  ordered,   454. 

in  pleadings,  when  disregarded,  475. 

of  parties,  ground  for  demurrer,  430. 

parties  of,  demurrer  for,  430. 

dbfectite: 

complaint.      See    tit.    Complaint. 

DEFENDANT.     See  tit.  Parties  to  Aetlon,  Partlen  Defendant. 

definition  of,  308. 

in  action  to  determine  conflicting  claims  to  real  estate,   380. 

joinder  of  several  defendants,   380. 

landlord,  making  a,  397. 

parties,   who  to  be  defendants,  370,   384. 

pleadings  of.  422. 

several,  only  part  of  whom  are  served,   proceedings,   414. 

summons  where  defendants  reside  in  different  counties,  406. 

who  may  be  Joined  as,  379. 
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DfiFENSE.     See  tit.  Answer. 

assigrnment  not  to  prejudice,  368. 

grenerally,  437-442. 

libel,  460. 

must  be  separately  stated,  441. 

order  of,  on  trial.  607. 

particular  actions.     See  the  particular  title. 

several  may  be  stated  In  answer,  441. 

written  instrument,  founded  on,  448. 
DBFICIEXCY  JUDGMENT.     See   tit.   Forecloaur«   of   Mortsave. 

foreclosure  of  Qiortir&f>re  on  decedent's  estate,  1678. 

in  morteragre  foreclosure.     See  tit.  Foreclomirc  of  Mortm^m^- 

Judgment  for  cost.*;.     See  tit.  rests. 

undertakingr  to  stay,  945. 

DBFTxVITIONS.     See   tit.  ^IVords  aad  Phrases. 

affidavit.  2003. 

affinity.   17. 

appellant.  17.  938. 

certiorari,  1067. 

civil  action,  30. 

complaint,  853. 

conclusive  evidence,  1837. 

constitution,   1897.        ^ 

corroborative  evidence,  1839. 

cross-examination  of  witness,  2045. 

cumulative  evidence,  1838. 

decision  of  court  (or  referee),  1082. 

defendant,   308,   1063. 

depose,  17. 

deposition.  2004. 

direct  evidence.  1831. 

direct  examination  of  witness,  2045. 

eminent  domain.  1237. 

evidence,  1823. 

exception,  646. 

execution  of  Instrument,  1933. 

forcible  detainer,  1160. 

forcible  entry.  1159.  . 

greneral  verdict,  624. 

Krand  jury,  192. 

Incapable,   1767. 

Incompetent,   1767. 

indirect  evidence.   1832. 

indispensable  evidence,  1836. 
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DEFINITIONS    (continued).  • 
Inference,  1958. 
injunction,  525. 
Injury  to  person.  29. 
Injury  to  property,  28. 
issue,  588. 

Judgment 

generally,  577. 

In  special  proceedingrs,  1064. 
Judicial  record,  1904. 
judicial  remedies.  20. 
Jury 

greneral  Jury,  190. 

of  inquest,  195. 
law 

as  to  grenerally,  1895-1899. 

of  evidence,  1825. 
leading:  question,  2046. 
liens,  1180. 
mandate,  1084. 
material  allegrations,  463. 
mentally  incompetent,  1767. 
month,  17. 
motion,   1003.   1064. 
new  trial,  656. 
nuisance,  731. 
obligratlon.  26. 
occupant,  1160. 

oral  examination  (of  witness),  2005 
order,  1003,  1064. 
organic  law,  1897. 
partial  evidence,  1834. 
person,  17. 

personal  property,  17. 
plain  tiff,   308,   1063. 
pleadlngrs.  420. 
presumption.  1969. 
prima  facie  evidence,  1833. 
primary  evidence.  1829. 
private 

property,  1240. 

statute,  1898. 

writingrs,  1889. 
process,  17. 
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DEFINITIONS    (continued), 
prohibition,  1102. 
proof,  1824. 
property,  17. 

pablle 

statute,  1898. 

writing:,  1888. 
real  property,  17. 
redemptioner,  701. 
respondent,  938. 
satlsf€u:tory  evidence,  1835. 
seal 

as  to  erenerally,  14,  1930. 

public,  1931. 
secondary  evidence,  1830. 
section,  of,  734. 
sligrht  evidence,   1836. 
special  proceedings,  23. 

verdict.  624. 
state,  17. 

statute.  1897.  1898. 
subpoena,  1985. 
subscribing:  witness,  1935. 
terms,  generally,  17. 
testify.  17. 
trial  jury,  193. 
trustee,  369. 
United  States.  17. 
unlawful  detainer.  1161. 
unwritten  law,  1899. 
verdict,   624. 
will,  17. 
witness,   1878. 
writ,  17. 

written  law,  1896. 
DGLINaUENT  TAXES.     See  tit.  Taxes  and  Tajwttoa. 

DELnrnRY 

claim  and.     See  tit.  Claim  and  Delivery. 

as  to.  generally,  509-520. 
DEMAND 

detainer,   in,   1161. 

inspection  of  written  instrument,  for,  449. 
mistake  or  error  in  statement  of,  not  to  invalidate  claim  to 
mechanics'  lien,  1203a. 
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DEMAND  (continued). 

of  bin  of  particulars,  454. 

of  relief,  as  to  necessity  of,  426. 

of  trial  by  jury.     See  tit.  Trtal  by  Jury. 

DBMIJRRER 

accusation,  to,  agralnst  attorney,  295. 
••«^ amended  pleadingra,  to,  432,  472. 

In  justices'  courts,  860. 
amendments,  after  or  before,  472. 
answer  and,  at  same  time,  431. 
answer,  443,   444. 

at  same  ti^me,  does  not  waive,  472. 

effect  of  overruling,  472. 

errounds  for,  444. 

in  mandamus,   1091. 

part  and  demurrer  to  part,  441. 

part  of,  443. 

time  for,  432. 

when    demurrer   to   complaint   overruled,   472. 
as  a  pleading:,  422. 

bar  to  statute  of  limitations  raised  by.     See   tit.   Statute  of 
Limit  atlona. 

eomplaint 

may  be  taken  to  part  of,  431. 

to,  must  specify  grrounds,  431. 

to,  time  for,  430. 
counterclaim,  to,  443,  444. 
cross-complaint,  to,  442. 
forcible  entry  and  detainer,  in,  1170. 
Kronnds  of 

as  to  generally,  430,  431. 

to  opposition  to  probate,  1312. 
in  justices'  court.     See  tit.  Proeeedlnirii  In  Justices'  Court. 
in  mandamus,  1091. 
in   proceedings  for   disbarment,    295. 
Intervention,  to,  887. 
Issues  raised  by,  589. 
judgment  on,  proceedings  after,  636. 
judgment-roll,   copy  of   order  on,    is   part   of,   670. 
justices'  court,  in.     See  tit.  Justices'  Court. 

as  to,  854.  856-858.  860. 
may  be  taken  to  part  of  complaint,  431. 
must  specify,  what,  431. 
objection  to  complaint  waived,  when,  434.  ^ 

1133 


INDEX. 
[References  are  to  sections.] 

DEMURRER   (continued). 

order  sustainingr  or  overruIlnsTi  deemed  excepted  to,  647. 
overruled,  flling:  answer,  472. 

oTerrallns 

deemed  excepted  to,  647. 

demurrer   to  answer,   facts  alleged   deemed  denied,   472. 

imposition  of  terms  in  allowing  answer,  472.  ^. 

time  to  answer,  476. 

to  answer,  facts  alleged  deemed  denied,  472. 
sustaining,  time  to  amend,  476. 
time 

for,  extending.  473,  1054. 

to  amend  on  sustaining,  476. 

within  which  may  be  taken  to  answer,  443. 

within  which  must  be  taken  to  complaint,  430. 
to  answer 

grounds  of,  444. 

may  be  interposed,  when,  443. 
to  complaint  as  to.  430. 
to  petition  for  adju.stment  of  debts,  etc.,  of  city  or  municipal 

corporation,  1822d. 
to  what  pleadings  may  be  taken,  422. 
waived,  not,  by  filing  answer  at  same  time,  472. 
iralver  of 

by  failure  to  demur,  434. 

not  by  flling  answer  at  same  time,  472. 

summons  by,  406. 
when  defendant  may  demur,  430. 

DENIAL.     See   tij.  Answer. 
after  demurrer  overruled,  472. 


appearance  is  equivalent  to,  1014. 

at  same  time,  481,  472. 
complaint  to,  430. 
dismissal  for  delay,  694. 

exception  deemed  taken  to  decision  on,  when,  647. 
failure  to  make,  effect,  462. 
grounds  must  be  npecifled,  431. 
Judgment  on,  636. 
Justices'  court,   in,   855. 
law.  raises  issue  of,  588. 
must  specify  causes,  431. 

sustained,   time  to  amend   runs  from  notice  of  decision,  471 
time  for.  enlargement  of,  473,  1054. 
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OENIAL*  (continued). 

waived,  objections  not  taken  by,  434. 

waives  summons,  406. 
DEPOSES 

Includes  every   mode  of  written  statement  under  oath,   17. 
DEPOSIT.     See  tits.     Bank  Deposit |  Deposit  In  Court;  Deposit 
of  Money. 

admitted  funds  to  be  brought  Into  court.  672. 

appeal  to  superior  court,  on,  978. 


as  to  generally,  485,  497. 

In  lieu  of  bail,  497-600. 

Judgrment   to  be   satisfied  out  of,   600. 

substituting  ball  for,   499. 
attachment  on,  judgrment  to  be  satisfied  out  of,  660. 
clerk  to  pay  to  county  treasurer,  573,  2104. 
en  fore  In  ET,  674. 

foreclosure  sale,  surplus  on,  727.  ' 
how  money  applied  or  disposed  of,  500. 
In  banks,  heirs  and  next  of  kin  may  draw,  768,  1464. 
In  Ilea  of 

bail.     See  tit.  Ball. 
as  to,  497-500. 

undertaklngr  on  appeal  to  superior  court.     See  tit.   Deposit 
of  MoneT. 
as  to  generally,  940,  941,  948. 
Instead  of  undertaking,  in  justices'  court,  926. 
Justices'  court.     See  tit.  Justices*  Courts. 

costs,  924. 

in,  instead  of  undertaking,  926. 
money  on,  statute  of  limitations  does  not  apply  to,  ^48. 
of  money  with  sheriff  In  lieu  of  ball,  499. 
on  condemnation.     See  tit.  Enalnent  Donnln. 
person  arrested  to  be  discharged  on,  486. 
payment  of  money  into  court  by  sherifl^,  498. 
sherifT  to  pay  into  court,  498. 
ship,  sale  of,  surplus,  824. 
substituting  ball   for,   499. 
DEPOSIT  TK  COURT 

appointment  of  clerk  to  receive 

how   long   appointment   continues   and   revocation   of,    2104. 

to  be  filed  with  treasurer,  2104. 
by  one  interpleading,  386. 

condemnation  proceedings,  loss  of,  who  to  bear,  1254. 
directed,  when,  574. 
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DEPOSIT  IN  COURT   (continued), 
manner  of  enforcing:  order  for,  674. 
money  to  be  delivered  to  clerk  or  deputies,  2104. 
must  be  paid  to  clerk  and  deposited  with  county   treasurer, 

573.  2104. 
of  proceeds  of  partition.  773. 

of  Miirpliis 

after  foreclosure,  727. 

on  sale  of  boat,  826. 
on  appeal,  926,  940,  941,  948. 
order  for,  how  enforced,  574. 


in  condemnation  proceedlngrs,  1252,  1254. 
to  eonnty  treaanrer 

his  liability  therefor.  673. 
how  kept  by  him,  573. 
proceeds  of  sale  of  mortgragred  realty,  1669. 
sheriff  to  deposit  bail  money  in  court,  498. 
to  be  deposited  with  county  treasurer.  67X. 
treasurer,   duties   of,   2104. 
trustee,  by,  572. 
when  court  may  order,  572. 
DBPOSITIOIf.     See   tits.   Evidence i  IBFItncMea. 

absence  of  witness  to  be  proved  before  reading:  in  evidence, 

2082. 
another  state,  to  be  used  in,  how  taken,  2036-2038. 
application   for  order   to   perpetuate   testimony  as   evidence. 

2084. 
before  whom  may  be  taken,  2031. 
coinmlsalon 

from  Justice  court,  certificate,  2024. 

non-return  of.  continuance  for.  showingr  necessary,  2027. 

procuring:  deposition  without.  2087. 

to  whom  to   issue.   2024. 
commissioners'  duties.  2026. 
court  commissioner  may  take,  259. 

court  may  order  when  adverse  party  in  default.  2023. 
death  of  party,  deposition  may  be  read,  2032. 
defined,  2004. 

"depose,"  definition  of,  17. 
distribution,  proceedlngrs  in,   1664. 
effect  of,  2089. 

either  party  may  take,  of  witness,  2031 
excluded  when  taking:  was  not  fair,  2033. 
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DEPOSITION    (continued), 
form  of,  1538. 

how  taken,  as  to,  2006.  ^ 

hoi¥  to  proeuire 

how  taken,  2038.  ^ 

where  no  commission,  2037. 

witness  upon  commission,   2036. 
!■  the  mtKi^ 

as  to,   2031,  2032. 

cannot  be  read  when,  2021. 

manner  of  taklnsr,  2031,  2032. 

may  ^e  taken  before  a  Judgre,  etc.,  upon  notice  to  the  ad- 
verse party,  2031. 

may  be  used  by  either  party,  2032. 

reading-,  subscription  and  certiflcatlon^  2032. 

rigrht  to  read   in  absence  of  witness,  2032. 

seallnsr  and  inclosiner,  2032. 

to  whom  directed  and  delivered,  2032. 

uslnsr  at  trial,  objections  to  form  of  questions,  2032. 
in  this  state  to  be  used  In  other  states,  2035. 
in  what  cases  may  be  taken,  2021. 
Judgre  may  take,  2031. 

jurors,  on  deliberation,  may  not  take  with   them,  612. 
JiMtlee  of 

peace  may  take,  179. 

supreme  court  may  take,  179 
Justices'  court,  postponement  of  trial,  testimony  may  be  taken 

on,    876. 
manner  of  taking,  2032. 
may  be  read 

at  any  time,  2034. 

by  either  party,   2022. 
may-  be  used  by  either  party  on  trial,  2032. 
■otice 

depositions   are   taken    upon,    2006. 

dispensed  with  where  witness  resides  out  of  state,  when,  2029. 

of  taking,  time  of,  2031. 
out  of  state 

eomnilMiloii  to  take 
how  Issued,  2024. 
on    oral   Interrogatories,   2025%. 
to   whom  directed,   2024. 

commissioner's  authority  and  duty,  2026. 

in  action,  when  may  be  taken,  2020. 

in  special  proceeding,  when  may  be  taken.  2020. 
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DEPOSITION    (continued). 
out  of  mttite    (continued). 

Interrogatories   to  be  annexed,  how  presented  and  settled. 
2026. 

OB  oral  liiterrovatorl«« 

commission  to  take,  202^%. 

fees  and  mlleagre.  where  not  taken,  2025%. 

notice  of  takinir.  202R%. 
right  to   use  of,   2028. 
taking  without  interrogatories,   2025. 
to  be  used,  how  taken,  2035-2038. 
perpetnatlnv  testimony 
authority  of  person  appointed  to  take  deposition,  2A85. 
deposition,  when  may  be  produced  in  evidence,  2088. 
effect  of  deposition.  2089. 
how  perpetuated,  2083. 
manner  of  taking  deposition,  2086. 
notice,  service  of,  2084. 

order  and  petition  with  proof  of  service  to  be  filed,  2087. 
order  for,  2084. 

P«tltlOB 

and  order  prima  facie  evidence,  2087. 
for  order  for,   2084. 
to  be  verified,  2084. 
testimony,  how  perpetuated,  2084. 
police  Judge  may  take,  179. 
postponement  of  trial,  on.  596.  2027. 

deposition  of  witness  on,  admissible,  596. 
taking  deposition  of  witness  *ln  attendance,   596. 
testimony  may  be  taken  on.  596,  876. 
prisoner's,  1995-1997. 

proJuctlon  of  deposition  in  evidence,  20S8. 
question  and  answer,  must  be  in  form  of,  2006. 
referees  In  proceedings  for  disbarment,  29^. 
reference  to  take,  In  proceeding  to  remove  attorney,  298. 
sister  state,  for  use  in,  2034,  2038. 
state 

taking  within,   2021.   2031-2038. 
taking  without,   2020,   2024-2028. 
commission  to  issue,  2024. 
Interrogatories,   2025. 
superior  judge  may  take,  179. 
supreme  Judge  may  take,  179. 
taking  to  perpetuate  testimony,  2083. 
effect  of,  2089. 
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DEPOSITION    (continued). 
teatlmony 

construction  of  provision,  2021. 
of  witness  in  state,  when  taken  by,  2021. 
out  of  state,  when  taken  by,  2020. 
time  of  taking:,  2020. 

to  be  used  in  another  state,  how  taken.   2035-2038. 
used,  when  may  be,  2019,   2028,  2032,  2084. 
what  it  is,  2004. 
when  excluded,  2033. 

once  taken,   may  be  read  at  any   time,  2084. 
when  may  be  used,  2019,  2028.  2032.  2034. 
who  may  take.  2031. 
^vltncMi 
In  state 

deposition  cannot  be  read  in  evidence  when,  2021. 
on  postponement  of  trial,  596,  876. 
to  will,  of,  1308. 
read,  may  be  when,   2021. 
when   may  be  taken,  2021. 
written  declarations  under  oath  to  be  by  deposition.  2019. 

DBPUTY  ASSESSOR.     See  tit.  AMesaor. 

DBPVTY  CLERK.     See  tit.  Clerk. 

DEPUTY  SHERIFF.      See   tit.   SherllT. 

DEROOATION  OF  COMMON  LA^IV 

code  not  to  be  deemed  in,  4. 

DESCENT 

risrht  of  possession  not  affected  by  descent  cast,  827. 

DESCRIPTION 

in  deeds,  2077. 

in  pleading:,  of  real  property,  465. 
real  property,  of  in  pleading:,  455. 
mlea  for  coBJrtraetloa  off 
of  lands,  grenerally.  2077. 

where  there  are  definite  and  a.scertalned  particulars,  2077. 
survey,  property  in,  order  for.  743. 
when  a  road  or  stream  of  water  not  navigable  is  boundary, 

2077. 
when    permanent   and   visible    or   ascertained   boundaries   or 
monuments  are  inconsistent  between  different  measure- 
ments, 2077. 
when  the  description  refers  to  a  map,  2077. 
when  tide  water  is  the  boundary,  2077. 
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DRSTROYED  WILL.     See   tit.   WUl*. 

certificate  of,  1341. 

court  to  restrain  injurious  acts  of  executors  or  administrator! 
during:  proceedinpp  to  prove,  1341. 

executors  or  administrators  restrained  from  injurious  acts 
pending  proceeding's  to  prove,   1341. 

letters  thereon  granted,  when,  1340. 

must  have  been  in  existence  at  time  of  deaUi.  1339. 

probate  of.     See  tit.  Probate  of  Lout  or  Destroyed  'Will. 

proof  of  loss  or  destruction  to  be  taken,  1338. 

restraining:  injurious  acts  of  executors  or  administrators  dur- 
ing: proceedings  of  to  prove,  1841. 

to  be  certified,  recorded,  and  letters  thereon  granted,  134A. 

DBTBNTION.     See   tit.  Forcible  Batry. 

limitation  of  action  for,  338. 
DEVISB  AND  LBGACY.     See   tit.   Will, 
actios 

involving  validity  of  gift  or  trust  under,  conclusiveness  of 

determination,  738. 
to  quiet  title  involving  gift  or  trust  under,  unprobated  will 
admissible,   738. 
devise 

or  legacy,  petition  for,  on  giving  bond,  1658. 
specific,  how  far  exempt,  1562. 
devlaea 

liability  for  debts,  1563. 
specific,  liability  for  debts,  1563. 
legaelen 

liability  for  debts,  1668. 
order  for  payment  of,  1651. 
specific,  liability  for  debts,  1563. 
leiraey 

need  not  be  paid  until  court  orders,  1646. 
petition  for  on  giving  bond,  1668. 
specific,  liability  for  debts,  1563. 
DBVTSEB.     See  tits.  Devise  and  Legacy}  Will. 
DIAGRAM.     See  tits.   Mapsp  Bvldence. 
DIRBCT  EVIDBNCB.     See   tit.   ETldence. 
DIRECTORS.     See  tit.  Corporations. 
limitation   of  action  ae:ainst,   359. 
DISABILITY.    See  tit.  Statnte  of  Limitations. 
action  not  abated  by,  386. 

cause  of  action  accruing  during  infancy,  328,  353. 
certain  disabilities  excluded  from  time   to  commence  actIon> 
328. 
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DISABILITY    (continued). 
Jvfltlcea' 

presldlngr,  substitute,  86. 

proceedingrs  thereon,  922. 

reassigrnment  and  transfer  of  action,  90. 
llmitatlonM 

how  affected  by,   353. 

must  exist  when  rigrht  accrues  to  avoid,  367. 
presiding^  justice's,  substitute,  86. 
statute  of  limitations,  efFect  on,  328. 
superior  judgre's,  holdingr  court  by  another,  160. 
OISBARBIBlfT  PROCKKDINOS.     See   tit   Att«ra«y  at  I^air. 

DISBURSBBIBNTS.     See  tit  Costs. 

as  to  costs,  1021. 

bjll  of.     See  tit  Cent  Bill. 
as  to  grenerally,  1033. 
DISCHARGES.     See   tit.   IniiolTeBey. 
arresty  from 

exonerates  bail,  491. 

on   bail,   etc..    486. 
flnal,   1161. 

in  insolvency.     See  tit     iMSOlveacy. 
juror,  sick,  616. 

of  debt  agralnst  executor.     S6e  tit.  Bzecator  and  Administra- 
tor. 

as  to,  1448. 
of  executor  or  administrator.     See  tit.  Executor  and  Admin* 

latrator. 
of  person  imprisoned  on  civil  process,  1143,   1151. 

examination  before  judge,   1146. 

flnal,   1161. 

interrogatories  may  be  in  writing,  1147. 

may  be  discharged,  when,  1143-1164. 

notice  of  application  for,  1144. 

oath  to  be  administered  on,  1148. 

order  of  discharge.  1149. 

refused,  apply  again,  when,  1160. 

service  of  notice,  1146. 
plaintiff 

may  order  discharge  of  prisoner,  and  effect  of,  1158. 

to  advance  funds  for  support  of  prisoner,  1164. 
refused,   prisoner  may  again  apply,   when,   1160. 
DfSCLAIMBR 
generally,  739. 
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DISCONTINUANCE  OF  ACTION 

enterlneTt   681. 
DISCOUNT 

of  allowed  claims  agrainst  decedent's  estate,  1648. 
DISCRETION  OF  CO r JUT 
costs.     See  tit.  Couim, 

as  to  allowance  e^enerally,  1025. 

appeal,  of,  when  In,  1027. 

eminent  domain.  In,   126S. 

partition,  in,  768,  795-801. 

postponement  of   trial,  on,   1027. 

proceedingrs  for  condemnation  of  land  in,  1255. 

when  court  has,  as  to,  1025,  1027,  1029,  1055. 
evidence  on  collateral  questions,  admitted  in,  1868. 
expenses  of  referees  in  partition,  168,  796. 
form  of  administering:  oath,  in,  2095. 
grrantingr  stay,  under  writ  of  review,  In,  1072. 
In   matters   of   cross-examination.      See    tits.    Cromi-l 

tloni  Evidence)  Witness. 
on  allowance  of  costs,  1025. 

orderinsT  issues  in  mandate  to  be  tried  by  Jury  in,  1090. 
order  of  proof,  etc.,   607,  2042. 

to  order  reference  in  accusation  against  attorney,  299. 
view  by  Jury  of  premises,  allowed  in,  1954. 

DISMISSALi  OF  ACTION.     See   tits.   AppealM|  Judffmen«M|   Nob- 
mult  I  Vacating  DIsmliiMii  of  Action. 

and  reinstatement  In  attachment.     See  tit.  Attachment. 

effect,  553. 
appeal,   is  the  remedy  for,  581. 
by  court  of  own  motion,  when,   581a. 
by  other  party,  581. 
by  plaintiff,  581. 

by  the  court 

after  verdict  and  final  submission,  when,  581. 

for  fallnre  io 

issue  summons,   581. 
serve  summons,   when,  581a. 
upon  motion  of  the  defendant,  581. 
upon  trial  and  final  submission,  when,  581. 
when  plaintiff  falls  to  appear,  581. 
delay,  for,  594. 
election  contest,  grrounds  for,  1117,  1122. 
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DISMISSAL^  OF  ACTION  (continued). 
faUiir« 

to  appear,  6S4. 

to  enter  Juderment,  dismissal,  681. 

to  serve  summons,  when,  581a. 
erenerally,  581. 
how  made,  581. 
In  justices'  court.     See  tit.  JvatlccM'  Court. 

as  to  grenerally,  890. 
Judgment  of,  without  prejudice,  in  Justices'  court.  890. 
Justices'  court,  dismissal  of  action  without  prejudice   in,  890. 
of  action,  grounds  for,  .'S81,  594. 
of  appeal.     See  tit.  DlsmltMial  of  Appeal. 
security  for  costs,  for  failure  to  srive,  594. 
to  be  cmtered 

in  clerk's  register,  when,  581. 

on  minutes  of  court,  when,  581. 

DISMISSAL  OF  APPEAL.     See  tit.  DtomlsMil  of  AetloB. 

effect  of,  955. 

failure  to  file  papers,  etc.,  954. 
DISMISSAL  OF  CROSS-COMPLAINT.     See  tit  CroM-Complalnt. 
DISOBEDIENCBL     See  tit.  Contempts. 
DISPUTED   CORNER.     See   tit.   Bonndarteii. 

established  by  natural  objects,  1954. 
DISQUALIFICATION.     See    tits.    Afflnltri    CoBMUMmiiiity. 
of  Jodffe 

as  to,  170,  833,  1430. 
change  of  place  of  trial  for,  833. 
in  probate  proceedings,  1430. 
transfer  of  administration  for,   1429. 
when  Judge  need  not  act,   1430. 
re-transfer,  how  made,  1432. 

transfer  not  to  change  right  to  administer,  1432. 
transfer  of  probate  matters   to  adjoining  counties,   1431. 
authority  of  court  to  which  transferred,  1431. 
when  cause  issued  be  transferred,  1432. 
when  proceedings  to  be  returned  to  original  court,  1433. 
of  Juror,  602. 
of  Justice,  170;  833. 
of  referee,  641 

DISSOLUTION 

of  corporation.     See  tit.  CorporatlonM. 
of  injunction.     See  tit.  Injonetioa. 
of  savings  and  loan  association,  1234. 
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DISSOIiVING   CORPORATION.     See   tit.    Corporations. 

DISTRIBUTION    AND    FIN.Uj    SETTLEMENT.     See    tit.   Dlntrl- 
bntlOB  and  Partition. 

as  to  generally,  16S4. 

continuation  of  administration,  when,  1670. 

decree  of 

to  be  made  only  after  notice,  1668. 

wheto  decedent  not  a  resident  of  state,   1667. 
heirs  may  file  petition,   1664. 

appeals  must  be  taken  within  what  time,  1664. 

appearance,  1664 

attorney  for  minor,   1664. 

complaint  setting  forth  lienshlp,  1664. 

court  to  make  order  directing  notice,  1664.  , 

decree  of,  service,  1664. 

description  of  real  estate  in,  1664. 

llenaklp 

complaint  setting  forth,  1664. 

time  to  plead  to  complaint  to,  1664. 

notice  of  taking  of  depositions,  1664. 

plaintiff  is  party  filing  complaint,  1664. 

time  to  plead  to  complaint  of  lienship,  1664. 
legacies,  property,  how  marshaled  for  payment,  1658. 
legrntee 

right  to  greater  or  less  portion  not  to  affect  right  to  hear- 
ing,  1664. 
of   estate   of  decedent,   deposit  with   county   treasurer,   when, 
1703%. 

payment  out  on  petition  and  order,  1703 H. 

provision  applicable  to  any  and  all  estates,  170SH- 
petition  for 

distribution  after  one  year,  1663. 
application  may  be  resisted,  1663. 

bond 

may  be  dispensed  with,  when,  1663. 
to  be  filed  by  heir,  1663. 
costs  of  proceedings  shall  be  paid  by  applicant,   1663. 
coort  may 

grant  petition,  when,  1663. 
suspend  proceedings,   1663. 
delivery  of  proceeds  by  executor,  1663. 
real  property,  recording  order,   1719. 
taxes,  1669. 
what  decree  must  contain,  and  is  final,   1666. 
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DISTRIIIUTION    AND    PARTITION.     See    tit.    DistrtlmtlaB    nnd 
Final  SettlemeBt. 

advances  made  to  heirs,  1686. 

any  person  Interested  may  petition,  1676. 

assifirnlngr  whole  estate  to  one  on  payment  to  others,  1680. 

at  time  of  executor's  settlement,  1634. 

commissioners,  1675. 

appointment,  oath,  and  warrant,  1675. 

for  partition,  appointing,  1675. 

may  take  testimony.  1683. 

new,  1684. 

number  of,  1675. 

one  only  may  be  appointed,  1675. 

powers  of,  1683. 

report 

conflrmlngr  or  rejecting:,  1684. 
recording-,  1684. 

time  of  appointment,  1676. 

to  be  sworn,    1675. 

to  make,  not  necessary,  when,  1685. 

to  make  partition,  are  not  necessary,  1685. 

to  report,  1684. 
duty  of  commissioners,  1685. 

to  make  report,  1684. 

emititem 

in  common,   1675 

in  different  counties,  how  divided,   1677. 
may  be  sold,   1682. 

of  absentees.     See  tit  E««tate«  of  Deoedentfl. 
notice,  1683. 

to  be  grlven  to  all  persons  and  gruardiana  before  partition. 
1683. 

of  estate  In 

common,  1675,  1676. 

different  counties,  1677. 
owelty.  1681. 
partition 

and  notice   theseof,  and-  time   of  filing.     See  tit.   Partition. 

to  be  recorded,  1684.       ^ 
payment  for  equality  of  partition,  by  whom  and  how,   J  681. 
petition 

and  notice,  time  for  filing  and  giving,  1676. 

for,  notice  of,  to  whom  given,  1676. 

notice  of,  for,  1676. 
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DISTRIBUTION  AND   PARTITION    (continued). 

proceediners,  where  property  cannot  be  divided  without  injury 
1680. 


for  distribution  and  partition,  1680. 

how   conducted,    1680. 

may  be  ordered,   1680. 
shares  to  be  set  off  by  metes  and  bounds,  1679. 
where  some  heirs  parted  with  interest,   1678. 
who  may  petition  for,  1676. 
whole  estate  may  be  assif^ned  to  one  in  certain  cases,  1680. 

DISTRIBUTIVE  SHARCS  OF  HEIR.     See  tit.  Attn'elimeBt. 
DISTRICT  ATTORNEY 

duty  in  relation  to  public  administrator,  1742. 

dut)   where  public  administrator  falls  to  make  return  and  to 
account,  1744. 

In  ciiae  of  BolaaBce 

city  attorney,  over,   have  concurrent  right,   781.       ^ 
to  abate  when  directed  by  supervisors,  731. 
may  sue  to  abate,  731. 
DISTRICT  COURT 

transfer  of  books,  records,  and  actions  to  superior  court,  79. 
DISTRICT  COURTS  OF  APPEAL 

attorneys  admitted  to  supreme  court  may  practice  in.  277. 

examinations  for  admission  of  attorneys,  by,  276. 
DISTRICT  OF  COLUMBIA 

Included  under  state  and  United  States,  17. 
DIVIDENDS.     See  tit.  CorporatlOBM. 
DIVISION  FENCE.     See  tit.  Boundaries. 
DIVISION  OF  JUDGES.     S6e  tit.  Supreme  Court. 
DIVISION  OF  THIS  CODE 

as  to,  1. 
DIVORCE.     See  tit.  Alimony. 

admission  of  adultery  not  sufficient,  when,   2079. 

alimony  in.     See  tit.  Alimony. 
'   amendments  in  complaint  for,  473. 

confession  of  adultery,  not  sufficient  In,  2079. 

jurisdiction   of  proceedings  for,   76. 

Jury  in  action  for.     See  tit.  Jury. 

service  of  pleadingrs  and  papers  in  action  of,  1019. 

sitting:  of  court,  private,  to  hear,  126. 
DOCKET.     See  tits.  Docket  of  Jnatlcea'  Court i  Suportor  Court t 
Supreme  Court. 

entries  made,  how,  672. 
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DOCKKT  (continued). 

execution  on,  of  predecessor,  916. 

foreigrn  Justice,  of,  copy  as  evidence,  1921,  1922. 

how  kept,  672. 

what  to  contain,  672. 
inspection,  open  for  public,  673. 
is  what,  672. 

judgrment,  how  and  when  entered,  671. 
of  Justice  of  the  peace.     See   tit.   Docket  of  Justices*  Court. 

as  to,  generally,  911-918. 
public  inspection,  open  for,  673. 
redemptioner  must  produce  copy,  705. 
satisfaction,  entering  in,  675. 
to  be  open  for  inspection  without  charge,  673. 
transcript  of  may  be  filed  in  other  counties,  lien  under,  674. 
what  to  contain,  672. 

DCCKfST  6f  JUSTICBS'  COI/HT.     See   tit.  Docket. 

as   to,   93,   911-918. 

conviction  for  contempt  must  be  entered  in,  911. 

definition  of,  672. 

entries,  how  made,  672. 

entry  of  prima  facie  evidence  of  what,  912. 

execution  on  of  predecessor,  may  Issue,  1916. 

foreign,  copy  of  evidence,  1922. 

index  to  must  be  kept.  913. 

judge  to  designate  succeeding  Justice,  when,  918. 

Judgment  of,  671. 

Justice  may  issue  execution  or  other  process  upon  of  his  pre- 
decessor. 916. 

must  be  delivered  by  Justice   to  his  successor  or  to  county 
clerk,   914. 

predecessors,   Justice   may   Is.sue   execution   or   other   process 
upon,  916. 

proceedings   as   to   when   office  .becomes   vacant  before   suc- 
cessor is  appointed,  915. 

successor  of  Justice,  who  shall  be  deemed,  917. 

what  to  contain,  911. 
DOCUMENT 

ancient,  presumption  of  genuineness,  1963. 

proving.     See  tit.  Bvfldcncc. 
DOMICILE.     See  tit.  RcsldcDce. 

DOMICILIARY  ADMINISTRATOR.     See   tit.   E:.Kecator  and  Ad- 
ministrator. 
DOMICILIARY    APPOINTEE.     See    tit.    Bxccvtorii   and   Admln- 

'  iatrators. 
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« 

DOMICIIilARY  EXBCUTOR.     See  tit.  Executor  and  AdmlBtotni- 

tor. 
DOMICIIilARY  RBPRBSBNTATIVE.     See  tit.  Executor  aMd  Ad- 
ministrator. 
DOUBLE   DAMAGES.     See    tit.   Dama«ea. 

for  embezzlement  of  property  of  estate,  1458. 
DRUGGIST 

exempt  from  Jury  duty,  200. 
DRUNKARD.     See  tit.  lasaae  and  lacompeteat  Pernona. 
DYING   DECLARATIONS.     See    tit.    BTfldeaee. 

as  to  srenerally,  1870. 
EASEMENT 

condemnation  of  under  eminent  domain,  1239. 
EJECTMENT 

alienation  pending:  suit,  not  to  prejudice,  747. 

costs  in,  when  allowed  of  course,  1022. 

description  of  property  in  complaint,  465. 

executor,  suit  by  or  asralnst,  1582. 

improvements,  set-off  for,  741. 

Joinder  of  cause  of  action  with,  427. 


of  land  in  dispute,  742. 

of  shafts,  tunnels,  etc.,  742. 
mining:  claims,  custom  and  usage,  evidence  of,  748. 
parties 

as  to  grenerally,  380,  381. 

defendant 

unknown,  how  claims  of  determined,  749  [a] -751. 
who  may  be  Joined  as^   379. 
re-entry  after  contempt  of  court,  1210. 
summons  to  unknown  defendants,  750,  751. 
fiarvey  of  land  In  dliipnte 

as  to  generally,   742,   743.       , 

liability  for  injury  done  by,  743. 

order  may  issue  for,  742. 

what  to  contain  and   how  served,   748. 
termination  of  plaintiff's  right  pending  action.  efTrot  of,  W^ 
title,  plaintiff's,  terminating  during  suit,   740. 
naknowa  clalmantfi 

determining  title  of.   751. 

pummons  to,   750,   751. 
verdict   In,    625. 
writ  of  possession.     See  tit.  liVrlt  of  Aiialiitanee. 

as   to  generally,    380. 
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KLBCTION.     See  tit.  Contcfitiiiff  Election. 

annulment  of,  effect,   1127. 

contest  of.     See  tit.  CoatestUis  Kleetloa. 

as  to  grenerally,  1111-1127. 
holiday,  day  on  which  held,  is,  10. 
lllegral  votes,  when  not  to  annul,  1114. 
irresularltr  nnd  mlseoBdvct  of  Judffes 

when  not  to  annul,  1113. 

when   to  annul,   1112. 
Justices  of  peace,  time  of,  303. 

preference  }?iven   to  contested  election  cases  on  hearing*  ap- 
peals, 57. 
public  officers,  of,  prescribed  by  Political  Code,  262. 
superior  court  Judges,  of,   65. 
supreme  court  Judges,  of,  40. 
tie  vote.     See  tit.  Conteatlns  Blectloaa. 
void  office  vacant,  1127. 
who  may  contest,  1111. 

BliECTRICAl.  PO^WER,  ETC.,  COMPANY 

eminent  domain  for,  1288 
ELISOR 

appointment   of   on   death,    inability    or   absence    of   coTTiTnJh- 

sioner-  appointed  to  sell  in  mortgragre  foreclosure,  726. 
compensation  of  for  summoning  Jury,  228. 
summoning  Jurors  to  complete  panel,  227. 
summoning:  Jury  forthwith,  226. 
to  grive  undertaking:,   726. 
to  sell   encumbered  property,   726. 
RMBBZZLEBfENT.     See    tits.    Embeaalement   aad    Surraider   of 

Property  of  Bstatei  riatnteM  of  Deeedentii. 
administrator,  etc.,  by,  suspending:  for,   1626. 
arrest 

grround  for,  479. 

In  Justices'  co\irt  in  case  of,  861. 
estate  of  decedent,  1458-1461,  16!r6. 

ward's  property,  examination  of  person  suspected  of,  1800. 
EMBEZKIiBMENT  AND   SURRENDER  OF  PROPERTY  OF  ES- 
TATE 
accounting:,  cltingr  persons  to,  1461. 
before  grant  of  letters  testamentary,  1458. 
dtatloB 

as  to,  generally,  1459. 

disobedience  to,  1460. 

to  persons  intrusted  with  estate,  1461. 

to  persons  suspected  of  having  embezzled  estate,  etc.,  1459. 
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EMBEZZLEMENT  AND  SURRENDER  OF  PROPERTY  OF   KS- 

TATE  (continued), 
compelling  disclosure  by  Imprisonment,   1460. 
damages  double  value  of  property  as  assessed  by  court,  14f»C. 
disclosures  may  be  compelled  by  imprisonment,   1460. 
embeasleiiieBt 

before  grant  of  letters  testamentary,   1458. 

citation  to  person -suspected  of,  1459. 
penalty  for  refusing  to  obey,  1460. 

examination  of  person  suspected  of,  1459,  1460. 

expenses  of  person  cited  on  suspicion  of,  1469. 

punishment  for,  1460. 
liability  In   damages  for  double  assessed   value   of  property, 

1460. 
letters  testamentary  before,  1468. 

papers  respecting,  concealed,  how  secured,  1459,  1460. 
penalty 

for  embezzlement  of  estate,  1460. 

for  refusal  to  obey  citation,  1460. 
persons    intrusted   with    estate   of   decedent   may   be   cited   to 

account.  1461. 
posseMlon 

executor  or  administrator  to  have,  1432. 

of  real  estate,  when  to  be  delivered  to  heirs  or  devisees, 
1458. 
BMINRNT  DOMAIN.     See   tit.   CondemnattoM  Proeee^lnira. 
action 

how  commenced,   1243. 

where  to  be  brought,  1243. 
annulment  for  failure  to  pay  damages,  1262. 
'  answer  may  show  what,   1246. 
appeal  In 

effect  of,  on,  1257. 

provisions  relating  to  apply,   1267. 
attorney's  fees  In  action  on  bond  to  build  fences,  etc.,  1251. 
bond  to  build  fences  and  cattle-guards,  1251. 
cattle>guards  and  fences.  1248.  1251. 
code,  effect  of  this  part  of,  1258-1264. 

common,  use,   court   may   regulate   mode   of  enjoying,   1247. 
compensation,  see  ''damaares,*'  this  title. 

court  to  order  money  deposited  to  be  delivered  to  defend- 
ant, when,   1254. 

defendant,  when  entitled  to  demand,  1254. 

depmilt  In  court 
amount  of  and  duty  of  court,   1264. 

1150 


INDEX. 
[References  are  to  sections.] 

EMINENT  DOMAIN  (continued). 
eompeniiatloD   (continued). 
deponlt  In  court   (continued), 
county  clerk  liable  to  plaintiff  for  loss,  1254. 
is  at  risk  of  plaintiff,   1254. 
plaintiff  to  make  loss  srood,  1254. 
deposit  of  money  with  state  treasurer,  and  his  duty,  1254. 
payment  to  defendant  an  abandonment  of  defenses,  when 
1254. 
complaint  and  its  contents,  1244. 

description  of  eacli  piece  of  land  soug^ht  to  be  taken,  1244. 
if  rigrht  of  way  is  sougrht,   complaint  must  show  location, 

1244. 
in  condemnation  for  sewer,  1244. 

names   of 

all  owners  and  claimants,  1244. 
corporations,  1244. 
statement  of  the  ri^rht  of  plaintiff,  1244. 
condemnation  in.     See  tit.  Condemnation  Proceedlnsn. 
estates  and  rights  subject  to,  1289. 
facta 
n<»ce88ary  to  appear  before,   1241. 
to  be  found  before,  1241. 
conflicting:  claims,  court  may  determine,  1247. 
conatroctlon  of 
provision,   1260. 

statute,  in  general,  1258,  1260,  126S. 
this  part  of  code.   1258,   1260. 
coata 

as  to  erenerally,  1256. 
apportionment  of,  1255. 
may  be  allowed,  1255. 
coort 

may  order  money  to  be  deposited  in  state  treasury,  1254. 
*  or  Jury  to  assess  damages,  1248. 

compensation   to  be  assessed,  how,   1248. 

property  sougrht  to  be  condemned  constituting  only  part 

of  largre  parcel,   1248. 
separately,  how  much  the  portion  sought  to  be  condemned 

is  injured,  1248. 
value  of  the  property  sougrht  to  be  condemned,  1248.  ^ 
where  property  aooffht  \o  be  condemned 
is  for  a  railroad,  1248. 
is  water,  1248. 
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IMMINENT  DOMAIN   (continued). 
court    (continued), 
power  of,   1243,   1247. 

shall  have  Jurisdiction  to   regulate   the   mode  of  crossing, 
or  enjoyingr  a  common  use,  1247. 
cross-complaint,  442,  1247. 

crossingrs,  court  may  regrulate  mode  of  making,  1247. 
curing  defective  title,'  new  proceedings  for,  1250. 


as  to  generally,  1248. 

apportionment  of,   1248. 

assessment  of,  manner  of,  1248. 

benefits  to  be  considered  in  the  a.«ises8ment  of,  1248. 

court -or  Jury   to  assess,   1248. 

date 

when  to  be  fixed.  1249. 

with  re.spect  to  which  shall  be  assessed,  1249. 

depoalt 

for  in  court,  1852,  1254. 

or  bond  for  payment  of,  1251. 

elements  of,  1248. 

failure  to  pay  annulment  of  proceedings,  1252. 

in  cases  involving  waters,  1248. 

interest  on,  1249. 

measure  of,  1249. 

money   deposited   applied   on,    1257. 

not  to  include  improvements  made  subsequent  to  summons. 
1249. 

payment  of,  time  for,  1251,  1254. 

referee  may  assess,  1248. 

to  be  assessed  for  each  source  of  injury  separately,  1248. 

to  whom  to  be  paid,  1252. 
date  with  respect   to   which   compensation   shall  be  assessed. 

and  measure  thereof,  1249. 
defective  title,  new  proceedings  to  cure,  1250. 
defend,   who  may.   124C. 
defense,  who  may  make,  1246. 
defined,   1237. 

district  court,  Jurisdiction.  1243. 
easement  may  be  condemned.  1239. 

on  land  to  survey,  action  for,  1242. 
right  of,  may  be  condemned,  1239. 
to   make  surveys,   1242. 
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EMINENT  DOMAIN   (continued). 
estate 

subject  to  public  use,   1239. 

an  easement.  1239. 

fee    simple.    1239. 

right  of  entry  upon  and  occupation  of  land,  1239. 
what  may  be  acquired,  1239,   1240. 
exception   under,   1258. 
execution  to  recover  damaeres,  1252. 
facts   necessary   to   be  found  by   court  before   condemnation, 

1241- 
fee  simple  may  be  condemned  for  what,  1239. 
fences  and  cattle-guards,  1248-1252,  1257. 
fenclngr,  1248. 

'   final  order  of  condennaatloB 

what  to  contain,  1263. 

when  filed,  title  vests,   1253. 
for  what  purposes  may  be  exercised,  1238. 
franchise  may  be  condemned,  1240. 
generally,   1237-1254. 
hearing,  1247. 

improvements  made  subsequently  to  summons,  no  compensa- 
tion for,  1249. 
Interlocutory  order  for  possession,  1254. 

Jvriadlction  of 

courts  to  regulate  mode  of  making  crossing  of,  or  enjoying 
common   use,  1247. 

superior  court,  1243. 
locating  property  required,   1242. 
location 

of  property 

manner  of,  1242. 

survey,   1242. 
parties  may  make,  when,  1242. 
may  be  exercised  on  behalf  of  what  uses,  1287. 
municipality's  land  may  be  condemned,   1240. 
new  proceedings  to  cure  defective  title,  1250. 

^neiv  trial*  and  appeals 

costs,  defendant  to  bear  when  he  recovers  less,  1254. 
effect  of  motion,  1257. 
provisions  relating  to  apply.  1257. 

order 

for  condemnation,  1253.  ^ 
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EMINENT  DOMAIN   (continued), 
order   (continued). 
of  condemnntloii 

filing,   1253. 

what  to  contain,  1253. 

parties 

as  to  generally,  1246. 

may  make  location,  enter  and  survey,  when,   1242. 
payment 

into  court  does   not  discharge  plaintiff,   1254. 
of  damages  or  deposit  of  bond  therefor,  1251. 
when  to  be  made,  1251«  1252,  1254. 
pending  proceedings  not  affected  by  provision,  1261. 
poMMeMiion 

plaintiff  may  be  authorized  to  take  when,  1254. 
putting   pl&intiff   In    on    payment   or    giving    bond    pending 
new  trial  or  appeal,  1257. 
power  of  court  to  determine  conflicting  claims,  1247. 
practice,  rules  of,   1256,   1262. 

preference  of  proceedings  over  other  civil  actions,  1264 
private   property 
defined.   1240. 
that  may  be  taken  Inclndea 

all  classes  of  private  property,  1240. 
all  real   property,   1240. 

all  rights  of  way  for  any  and  all  purposes,  1240. 
franchises   for   toll-roads,    etc.,   1240. 
land  belonging  to  this  state,  1240. 
property  appropriated  to  public  use,  1240. 
railroad  crossings,   1240. 
what   Included   under,    1240. 
proeecdiBKa  to  condemn 

land  belonging  to  this  state,  1240. 
what  facts  must  be  shown,   1241. 
property  devoted  to  public  use 
may  be  condemned,  1240. 

what  must  be  shown  before  condemnation  of.  1241. 
what  may  be  acquired,   1239,  1240. 
public  property  may  be  condemned,  1240, 
porpoaea  for  which  rlfflit  may  be  exerclaed 
aqueducts,    1238. 
arsenals,  1238. 
booms,    1238. 
bridges.  1238. 
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EMINENT  DOMAIN   (continued). 

pvrpoMes  for  wlilrh  may  be  exercised   (continued), 
by-roads   leading   from   highway   to   residence,   1238. 
canals,  1238. 
cemeteries,  1238. 
chutes,  1238. 
dams,  1238. 
ditches,   1238. 
docks,  1238. 

electric  power  lines,  12381 
ferries,   1238. 
flumes,    1238. 
fortifications,   1238. 
magazines,   1238. 
navy  and  army  stations,  1238. . 
navy    yards,    1238. 
oil  pipe-lines,    1238. 
piers,   1238. 

pipe* 

and  dumping-places,   1238. 

for  supplying  water  and  storing  water,  1238. 
plank  roads;  1238. 
public  bolIdliiKii  and  sroonds  for  nae  of 

county,    1238. 

state,  1238. 
reservoirs,  1238. 
roads,  1238. 

and  flumes  for  logging,   1238. 

for  transportation,  by  traction  engines,  1238. 
sewerage  of  an  incorporated  city,  1238. 
telegraph  lines,  1238. 
telephone  lines,   1238. 
toll-roads,    1238. 
tunnels,  1238. 
turnpike  roads,  .1238. 
wharves,   1238. 
putting  plaintiff  in  possession,  1254. 
abandonment  of  defense,  1254. 
«ourt  may   order  money  to  be  deposited   in   state   treasury. 

1254. 
duty  of  court  to  order  and  direct  money  paid  Iijto  court  to 

be  paid  over,  1254. 
payment 

Into  court  does  not  discharge  plaintiff,  1254. 

to  defendant  of  money  paid  into  court,  duty  of  court,  1231. 
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EMINENT  DOMAIN   (continued). 

pattiBS  plaintiff  in  pOMeaaion   (continued). 

state  treasurer  shall  pay  out  such  moneys  deposited  In  what, 
when,  1254. 
railroad-crossings,  1247. 

respective  rights,  court  may  determine,   1247. 
rifrlit  of  way 

may  be  used,  1240. 
subject  to  condemnation,  1289. 
rules  of  practice,  1256,  1262. 
state 
land 

condemnation  proceedings,  how  maintained  and  conduct- 
ed, 1240. 
condemning,  service  of  summons  and  complaint,  1240. 
may  be  condemned,  1240. 
treasurer   shall   pay    out   money   deposited   in   what,   when, 
1254. 
statute 

concerning  construction  of,  in  general,  1258,   1260. 
does  not  afCect  right  of  city  to  take  street,  1263. 
takes  effect  when,  1258,  1259. 
submerged  lands,  1240. 
Mommona 

how  issued,  1245. 
service  of,  1240,  1245. 
what  to  contain,  1245. 
superior  court  of  county  has  Jurisdiction  of  proceedings.  1243. 
time  when  statute  takes  effect,  1258,  1259. 
title 

defective,  new  proceedings.  1250. 
relating  to,  when  takes  effect,  1259. 
vests  under,  when,  1253. 
uses,  public,  what  are,  1238. 

value  of  land  not  taken,  determination  of,  as  to,  1248. 
vesting  title  in  plaintiff,  1253. 
what  property  may  be  taken  under,  1240. 
when  may  be  exercised,  1238.  , 

when  provision  as  to,  takes  effect,  1258,  1259. 
who  may  defend,  1246. 
BMPIiOYBB.     See  tits.  Agency )  Master  and  Servaat. 
BMPLOTBR.     See  tit.  Master  and  Servant. 
BNFORCBMBNT  OF  JUDGMENT.     See  tits.  Jadsnenti  Bz4 

tiOB. 

1156 


INDEX. 
[References  are  to  sections.] 

RNGINBBR 

exempt  from  Jury  duty,  200. 
BNGLISH  UkNGUAGB 

prQceedings  in  courts  of  justice  to  be  In,  185. 

BNTRY.     See  tits.  Bntry  Vpom  Real  Batatej  Brldencc. 

by  decedents,  evidence  in  specified  cases,  1946. 

business,  in  course  of,  1947. 

decedent,  by,   1946. 

in  course  of  business,  1947. 

Judgment,  of,  failure  to,  dismissal,  581. 

TTlieii  made 

against  interest,  1946. 

in  a  professional  capacity,  1946. 

in  performance  of  a  duty,  1946. 

BNTRY  UPON  REAL  RSTATB 

limitation  of  action  for,  320,  328. 

under  claim  of  title,  322. 

wben  deemed  held  adversely,  322. 

RNTRY  OF  JUDGMBNT  OR  ORDBR 

superior  court  always  open  for,  73. 
supreme  court  always  open  for,  47. 

B4iIJITY.     See  tits.  Court  of  Chancery)  Court  of  Bavlty. 
ERROR.     £lee  tits.   Brrora,  Defeeta,  etc.)  Bvldence. 

in  law,  as  ground  for  new  trial,  675. 

when  disregarded,  476. 

writ  of.     See  tit.  Writ  of  Error. 
EIRROR,  DBFBCTy  BTC. 

be  regarded,  when,  475. 

disregarded,  to  be,  when,  475. 

law,  of,  657. 

mistake  in  name.     See  tit  Mliitake. 

or  mistake  In  statement  of  demand,  not  to  invalidate  claim 
to  mechanics'  lien,  1203a. 

regarded,  when,  475. 
ESCAPB  ' 

assisting,  a  contempt,  1209. 

limitation  of  action  for,  380,  340. 
BSCHEAT  AND  BSCHBATS 

of   elalM 
against  decedent  to  state,  when,  1514. 
to  state,  when,  1614. 
BSCHBATBD  BSTATBS   ' 
answer,  1271. 
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ESCHEATED  ESTATES   (continued), 
appearance,    1271. 

pleadlng-s  and  trial,  1271. 
claimants,   1272. 
costs,  1271. 
default.  1271. 
irenerally,    1269-1272. 
Infants,  limitation  of  actions  by,  1272. 
Information  by  attorney-g-eneral,  1269. 
Insane  person,  limitation  of  action  by,  1272. 
issue  of  fact,  how  tried,  1271. 
limitation  of  action,  on  claims  to,  1272. 
manner  of  commenclnir  proceedings  relative  to,  1269. 
married   women,   limitatlona   In   actions   by,    1272. 
money  deposited  with  treasurer  to  pay  claim  agralnat  ef^tate 

escheats,   when,   1614. 
moneys  In  hands  of  public  administrator,  1737. 
order  to  person  interested  to  show  cause,  1269. 
parties,  1271. 

petition  of  claimant,  1272. 
pleadingrs,  1271. 

I 

proceedlnva 

by  person  claimlngr  property,  1272. 

copy   of   petition    must   be   served    on     attorney- sen  era  I. 

1272. 
failure  to  appear  and  file  petition,  effect  of,  1272. 
relative  to,  manner  of  commencing*,  1269. 
to  recover  property,  judgrment,  iiow  satisfied,  1272. 
publication   of  order  to  appear,    1269. 
receiver,  1270. 
appointment  of,  1270. 
of  rents  and  profits  may  be  appointed,  1270. 

•ale  of 

as  to.   1271. 

confirmingr.   1271. 

costs  and  attorneys'  fees,  1271. 

disposition  of  proceeds,  1271. 

notice   and    time    of,    1271. 

vacating,  1271. 

vesting  of  title.  1271. 
sherlfTs  deed,  1271. 
summons,  1271. 
trial,    1271. 

of  issues,   1271. 
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ESCROW.     See  tit.  De«d. 

SS8TATB 

escheated.     See  tit.  Bscbeated  Batatea. 
for  life.     See  tit.  Batate  for  Life. 
life,  disposition  of,  on  owner's  deiath,  1723. 
ESTATB  FOR  LIFB 

action  to  terminate,  1723. 
decreeinsTi  ended  on  tenant's  death,  1723. 
, disposition  of,  on  owner's  death,  1723. 
may  be  set  ofT  in  partition,  when,  770. 
setting-  off  in  partition,  770. 
ivaste,  liability  of  tenant  for,   732. 
BSTATB   FOR  YBARS 

may  be  set  off  in  partition,  when,   770. 
ESTATB  IN  COMMON.     See  tits.  Coteaaat)  Partition. 

as  to  partition  and  distribution  of,  1676,  1676. 
BSTATBS  OF  DBCBDHNTS.     See   tits.  Distribution  |  Bxecntora 
and  Admlnlatratotai  Final  Settlement  of  Bstatea;  Partition | 
Probate  Conrtai  Pablie  Administrator, 
absentees 

account,  1694. 
avents 

bond  of,  1692. 
compensation  of,   1692. 
may  be  appointed  for,  1691. 
claim  for  money  in  treasury,  1694. 
BAle  of  property  of,  1694. 
unclaimed  estate,   1693. 

aeeovnt 

citing:  person  intrusted  with  estate  to,  1461. 
generally.     See  tit.  Bxecntom  and  Admfniatrators. 
of  trustees,  on  distribution,  1699-1703%. 

administration  letters.     See  tit  Letters  Testamentary  and 

of  Administration. 
administrator.     See  tit.  Bxeeutors  and  Administrators. 
public.     See  tit.  Public  Administrators. 
advancements  to  heirs,  1686. 

agrents  for  absent  interested  parties,   1691-1696. 
appeals,  1714,  1715. 

from  order,  respect ingr,   time. for,   989. 
from  what  orders  respecting:,  963. 
appraisement.     See  "Inventory,'*  this  title, 
^fter-dlscovered  property,  1461, 
time  to  return,  1461. 
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» 

ESTATES  OP  DECEDENTS  (continued). 
appmlaement  (continued), 
as  to,  144i. 
manner  of,  1444. 

none  If  estate  consisting  of  moneys,  1446. 
of  partner's   interest,   1S86. 
time  to  return,  1443. 
when  part  of  estate  in  another  county,  1444. 

appraisers 

appointment  and  compensation  of,  1444. 
may  be  appointed  at  chambers,  166. 
number  of,  1144. 
oath  of,  1446,  1449. 
who  disqualified  to  act  as,  1444. 
attorney  for  minors,  absentees,  devisees,  legrateea,   credlton. 
etc..  1718. 

bond,  additional 

citation   for,   1397. 

judgre  may  order  of  own  motion,  1402. 

order  for,  1399. 

security,  1396. 

suspending  executor,  etc.,  1401. 

when  required,  1389. 
approval  by  jud^e,  1393. 
conditions  of,  1390. 
deficient,  citation  on.  1394. 
dispensed  with,  when,  1396. 
generally,  1388. 
justification  on,  1393. 
separate,  each  administrator,   etc..  1391. 
several,  recoveries  on  same.  1892. 

■aretlea 

liable  to  pay  in  Bame  kind  of  money  as  principal.  140T. 
release  of,  1403. 
negrlect  of.  1403. 
new  sureties,  1404. 
children,  estate  under  one  thousand  five  hundred  dollars  t0 

gro  to  widow  and,  1469. 
citations,  1707-1712. 

claims  agralnst     See  tit  Claims  avalmat  Deeedeais. 
closing:  administration,  petition  for,  1670. 
community  property.     See  tit.  Commnnlty  Property. 
continuance  of  administration,  procedure  to  obtain.  1671. 
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ISTATES  OF  DECEDENTS  (continued). 
contract  for  sale  of  realty  by  decedent,  completion  of,  1789a. 
costs,  1720. 

by  whom  to  be  paid,  1720. 

execution  for,  1720. 

of  final  distribution,  1664. 

of   proceedings  for  partial   distribution,   1663. 
creditors,  debtor's  discharge  In  will  is  not  valid  against.  1448. 

de«tk 

«ftcr  aetlom  brought  or  exccvtlon  levied 
exeeatloM 

levied  before  death,  1606. 
not  to  issue  after  death,  1506. 

IndffHieat  . 


dying  after  verdict  or  decision,  effect/  of,  1606. 
proceedings  where  execution  levied,  1606. 
creditor  may   redeem  property.   1505. 
of    minor   child    pending   administration,     proceedings     on, 
1666. 

debt 

discharged  by  will  to  be  included  in  inventory,  1448. 

payment  of 

contingent  claims,   1648.  ^ 

disputed  claims,   1648. 

executor,   etc.,   personally  liable  after  order,    1649. 

extension  of  time  for  closing  estate,  1651. 

funeral  expenses,  1646. 

insolvent  estate,   1646. 

mortgaged  property,  1644. 

omUted  from  order  for  payment,  barred,  1660,  1651. 

order  for,  1647. 

out   of  d«>ni0-nated  property,   1560. 

priority,  1643. 

rebate  under,  1648. 

sickness,  last,  expenses  of,  1646. 
property  chargeable  with,  1516. 
debts  agalnfit.     See  tit.  ClalwH  airafniit  Decedentfi. 
discharge  of  executor  or  administrator,  1691-1698. 

dlnqnalMcatloii 

clerk  to  transmit  certified  copy  of  order  and  papers,  1429. 

off  J«dve 

re  transfer  of  proceedings  when  new  judge  acts,  1430. 
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ESTATES  OF  DECEDENTS  (continued). 
dlaqoalMcatlon    (continued). 
of  Judnre   (continued). 
transfer 

not  necessary  when  Jud^e  of  adjoining  county  attends. 

1431. 
of  proceedings 

does  not  affect  rigrht  to  letters,  1432. 
pciiers  of  Judge  on  retransfer,  1432. 
retransfer  of  paper,  1432. 
when  proceedingrs  to  be  returned,  1433. 
proceedings  to  be  transferred  to  adjoining*  county.  1431. 

dlsqvalllled 

to  grant  letters,  in  what  cases,  1430. 
transfer,  because  judge  is,  1431. 
distribution     See  tit.  Dfstrlbatloa  aad  Final  Settlement. 
and  partition,  1676-1686. 
on  final  settlement,  1664-1670. 
embezzlement   of.     See   tit.   Bmbeaalement  aad  Surrender  •i 
Property  of  Estate. 
order  to  examine  party  charged  with,  1733. 
punishment  for  failure  to  attend,  1734. 

estates  nnder  fifteen  bandred  dollars,  proceediaKS  In 

administration  of,  1469. 
on  setting  apart  estate  under,  1469. 
setting  apart  estate  under,  1469. 
executors   and    administrators.      See    tit    Execntors   aad  Ad- 
ministrators. 

expenses  of  administration 

executor  may  retain,   1646. 

provision   in   will   for,   1560,   1562. 
extension  of  time  for  administration,  where  will  puts  limiti* 

tion  thereon,  1670. 
family  allowance.     See  tit  Family  Allowance. 
fraudulent  conveyances  by  deceased,  1589. 
guardian.     See  tit.  Gnardlan. 

belrs 

advancements  to,  1686. 

contest  all  matters,  right  to.   1636. 

real  estate,  entitled   to   possession  at  end  of  ten  mostlA 

1463. 
rights  against   executors,   etc.,   1452,    1463. 
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E3STATES  OF  DECEDENTS  (continued). 

claim  of,   procedure,   1664. 

complaint  to  adjudgre  heirship,  time  to  file,  1664. 
determining  heirship  on  final  distribution,  1664. 
proceeding's  to  determine,  1664. 
homestead.     See  tit.  Home«teiid. 
inv»ntory.     See  <*apprati»eineiit,**  this   title. 
after-acquired  property,  time  to  return,  1451. 
after-discovered  property,  1451. 

how  enforced,   1461. 
appraisement  unnecessary  if  all  estate  money,  1446. 
appraisers 

appointment,  fees,  etc,   1444. 

oath,  1446. 
debt 

dischargred  by  will  to  be  included,  1448. 

due  by   executor,   included,   1446. 
execotor 

claim  against,  to  be  included  in,  1447,  1448. 

to  include  debt  or  demand  of,   1447. 
form  of,  1445. 

homestead  to  be  included,  1443. 
how   made,   1445. 

liability  for  failure  to  return,  1460. 
•        may  be  received  at  chambers,  166. 
moneys  must  be  included  in,  1446. 
oath   to,   1449. 
of  partner's  Interest,  1685. 
property  discovered  afterwards,  1451. 
revocation  of  letters  for  not  flllngr.  1450. 
time  to  return,  1443. 
to  account  for  moneys,  1443. 
to  be  returned,   Includingr  homestead,   1443. 
to  contain  what,    1446. 

to  show  community  and  separate  property,  1445. 
where  a  debtor  named  as  executor,  1447. 
where   estate   consists    of   moneys,    1446. 
investment,    funds   in   United    States   or   California   securities, 

1640. 
issues,  1716. 
Judgre,  disqualification  of,  170,  1480. 

Jurladlctlom 

decided  by  first  application,  when,  1295. 
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ESTATES  OF  DECEDENTS  (continued). 
Jvrisdlctiom  (continued). 

of  probate  courts,  76,  1294,  1296. 

wills  to  be  proved  in  what  county,  1294. 

laads  of  deeedeat  Bot  yateated 

petition  to  establish  heirship,  generally,  1724. 

effect  of  decree  under,   1724. 

notice  of  time  of  hearing  of,  1724. 

order  fixing  time  of  hearing  of,  1724. 

proof  on,  1724. 
leaae  of 

appraisement  of  rental  value,   1579. 
conditions   of,    1579. 
effect  of,  1579. 
execution  of,  1579. 
hearing,  1579. 

appointing  appraisers  on,  1679. 

witnesses  at,  1579. 
irregularities  in.  effect  of,   1679. 
jurisdiction,   1679. 
order 

certified  copy  of  to  be  recorded,  1579. 

directing  execution  of,  1579. 

to  show  cause,  1579. 
service  of,  1579. 
petition  for,  requirements  of,  1579. 
proceedings  for,  1579. 
recording,   1579. 
terms  of,  1579. 

when  may  be  authorized  by  the  court,  1577. 
who  may  petition  for,   1579. 
legacies,  property,  how  resorted  to  for  payment  of,   1668. 
life  estate,  disposition  of,  1664. 
mortftnve  of 

authorised  by  court,  may  be,  when,  1677. 

deficiency  judgment  on  foreclosure  of,  1678. 

effect  of,   1578. 

execution  of  and  notes,  1578. 

foreclosure  of,  1678. 

deficiency  judgment  on,  1578. 

indebtedness  remaining  unsatisfied,  how  disposed  of,  1578. 
bearlms  om  apyllcatloa  for  leave  to 

as  to,  generally,  1578. 

witnesses  on,  1578. 
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ESTATES  OF  DECEDENTS  (continued). 
mortsave  of  (continued). 

insurance  on  mortgragred  buildingrs,  1578. 

interest  on,   1678. 

Irregrularitles  in,   effect  of,   1578. 

order 

directing:  loan  and,  1678. 

certified  copy  to  be  recorded,  1678. 
duty  of  executor,  etc.,  after  making:  of,  1578. 
of  payment,  1643,  1644. 
to  show  cause,  1578. 
service  of,  1678. 
petition  for  must  show  what,  1578. 
recording  of,  1578. 
who  may  petition  for,  1578. 
new  trials.     See  tit.  New  Trials. 

as  to,  1616. 
non-resident.     See  tit.  Noa-resldemt.  - 

jurisdiction  decided  on  first  application,  when,  1296. 
non-residents  or  absentees*  proceedings  r^gmrdtng 
absentee  < 

certificate  of  for  proceeds,  1696. 
disposition  of  interest  of,  1691,  1693. 
distribution.       See    tits.    IMstribntlon  j    Final    Dlatribntlony 
Partial  Dlstribatlon. 
absentee 
aicent  for 

accounting:  by,  1694. 

appointment  of  by  court  to  take  possession,  1691. 
bond  and  compensation  of,  1692. 
non-residents  or  absentees,  yroceedlnsa,  ete. 
distribution 

asrent  for  absentee 

certificate  of,   for  proceeds,  1696. 

court  to  appoint  to  take  possession  for,   1691. 

deposit  of  moneys  for  with   county  treasurer,    1691. 

interest  of,  sold,  when,  1694. 

liability  on  bond,  1695. 

statute  for  applies  to  what  estates,  1667. 
unclaimed  personalty  in  hands  of,  disposition,   1693. 
sale  of  Interest  of,  when,  1694. 

unclaimed  personalty  In  hands  of  afl:ent  of,  disposition, 
1693. 
where  decedent  non-resident,  delivery  of  property,  1667. 
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ESTATES  OF  DECEDENTS   (continued). 

non-resldentfi  or  abnenieea,  procee^tBtfs,  9t^»   (continued), 
sale  of  absentee's  interest,  when,  1694. 
unclaimed   Interest   of.     See   tit.   Pobllc  Adattmlatrstor. 

how  disposed  of,  1693.  1739. 
oath,  executors',  administrators',  1387. 
partial  distribution  prior  to  final  settlement,  1658-1663. 
parties  claiming:,  are  incompetent  witnesses,  1S80. 
partition  of  real  estate,  etc.,  1675,  1686. 
partnership,  survivor  entitled  to  settle  up  business.  1585. 

payment  of  debts 

designated  property,  1660. 
estate  is  s?ul)Ject  to,  1668. 
order  of,    3  643. 
ifvlily  provision  la 

for,  effect  of,  1560. 

Insufflcient,  1562. 
practice,  rules  of,  1713. 
probate 

chambers,  judge  at,  may  grant.   176,   1306. 
conclusive  after  one  year,   1333. 
contest.   1307,  1312-1318.   132T-1838. 

answer,  1312. 

appeal,  1313. 

certificate  of  will  proved,   1317. 

demurrer,    1312. 

grounds   to   be   filed.    1312 

judgment,    1314. 

Jury,   1313. 

none.  1308. 

recording  will  and  proof,   1318. 

trial,   1313. 

verdict,   1314. 

ipvltaesses 

testimony  of,  good  as  evidence  for  the  future,  1316. 
who  to  be  examined,  1315. 
courts    of,    jurisdiction.    1294,    1296. 
effect  of,  on  administration,   3  423. 
hearing,    1306. 

letters 

administrator's,    vrith  will  annexed,   1350.   1356. 
durante  minore  aetate,  1364. 
executors,  etc.,  who  competent,   1350. 
form  of,  1360,  1429. 
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KSTATES  OF  DECEDENTS  (continued). 
probate   (continued). 
letter*  (continued). 

further,  after  final  dischargre,  if  further  property  discov- 
ered, 1698. 
Issue,   to  whom,    1349- 

objections  to  j^rantinsr  to  be  filed,   1351. 
petition  for,  1300. 

renunciation  by  executors,  constructive,  1301. 
seal  necessary,  151. 
transcript  of  minutes  equivalent  to,  1429. 

revoklnir 

citations  to  persons  Interested,  1328. 

costs,  lid 2. 

hearing,  1329. 

judgrment,   1330. 
effect  of,  1331. 

time   allowed,    1327. 
where  granted,   1294,   1295. 
will.     See  tit.  Probate  of  Will. 
proof  of  will  to  be  filed,  1318. 
public  administrator.     See  tit.  Public  Admlnliitrator. 

as   to,   1726-1744. 
publication,  how  made,   1705. 
real  estate,  .specific  performance  of  testator's  contracts.  1597- 

1607. 
recording  order  is  notice,  etc.,   1706. 
sale.     See  tit.  fiale  of  Property  of  Decedent. 
settlement.     See  tit  Executora  and  Admimlatratora. 
Ilaal 

extension  of  time  for,  1652. 

when  to  be  made,  1652. 
specific  performance  of  decedent's  contract  to  convey.    S«e  tit. 

Exccutora    aad    AAnilafatratora. 
stranf^er  dying,  notice  to  public  administrator,  1728. 
summary  administration  of  estates  less  than  fifteen  hundred 

dollars.   1469. 
survivingr  heirs  may  collect  money  deposited  in  bank.  1454. 
taxes,  to  be  paid  an  distribution,  1669. 
testamentary  document  to  be  delivered  to  court,  1298. 
transfer  of  proceedingrs,  1431,  1432. 
trials,   1716. 
wiff>   »nd    children,    estate   under    fifteen    hundred   dollars    to 

gro  to,  1469. 
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ESTATES  OF  DECEDENTS  (continued). 
will 

and  certificate  of  proof  to  be  filed,  1318. 
citation  to  produce,  1302. 
delivered  to  court,  to  be,  1298. 

forelmi 

flllns  copy.   1323. 

hearing:,  1324. 

recording,  1822. 
found  after  administration  grranted,   1423»   1424. 
nuncupative.    1344-1346. 
where  proved,  1294,  1295. 
witnesses,  claimants  are  incompetent,  1880. 

RSTATBS  OF  MISSING  PERSONS.     See  tit.  MImIbv  P«i 
BSTOPPEIi 

in  pais.   1926. 

landlord  and  tenant.     See  tit  Ijandlord  and  Tenant. 

as  to  in   case  of,   1962. 
standing:  by.  1962. 
sureties  bound  by,   1912. 
to  deny  Judgement,  1908-1915. 
EVICTION.     See  tit.  Ejectment. 

of  execution  purchases  releases  him,  708. 
re-entry  after  is   contempt   of  court,   1210. 
EVIDENCE.     See  tits.  Testlmonr;  Wltneaaea. 

accomplice.   Fee  *<welickt  and  ■ufllcleneT,*'  this  title. 

account  where  Items  of,  refused,  not  to  be  griven  in  evidence. 

454. 
acknowledgred  documents,  evidence,  1951. 
acquiescence,  presumption  as  to,  1963.    ^ 
act,  part  of,  in,  all  may  be  put  in.  1854. 
administration 

entry  In  minutes  regrardingr,  conclusive,  1376. 
letters  of,  transcript  of  minutes  equivalent  to,  1429. 
of  oath   or   affirmation.      Sec   tits.    Administration   of   Omth 
or  Condrmatlont  Conflrmatloni  Oaths. 
administrator,  etc..  action  by  and  agralnst.     See  tit.  Bxemtors 

and  Administrators, 
admlsslbllltr  and  relevancy  of 
bible,  to  prove  pedlRree,  1870. 

character,  i?ood,  evidence  of,  admissible,  when,  2053. 
collateral  fact,  sat  to  Inquiry  Into,  1868. 

common  reputation  respecting:  facts  more  than  thirty  years 
old.  1870. 
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EVIDENCE  (continued). 

Admiiuilblltty  and  relevancy  of   (continued^. 

confined  to  material  allegations  of  pleading:!  1867. 
declaration  of  third  person,  conduct  in  relation  to,  1870. 
facts  which  may  be  proved  on  the  trial,  1870. 
'  inscriptions  as  evidence  of  common  reputation,  1870. 
is  for  the  court,   2101. 

letter   admitted,   answer  admissible,    1854. 
material  allegations  only  are  required   to  be  proved,   1867. 
monuments,   as   evidence   of  common   reputation.    1870. 

om  haadivrltlnv 

ancient  writing,  comparison,   how  made,   1945. 

comparison  of  handwritings,  1944. 

evidence   of,   by  comparison,   1944,    1945. 

genuineness  of,  to  prove  a  writinsr*  1944,  1945. 

how  proved,  1943. 

opinion  of  witness  respecting,  1870. 

OB   qveatloiM   of   pedlvee 

ancient  facts,  i870. 

evidence  of  common  reputation,  1852,   1870. 
common  reputation,  1852,  1870. 

derlaratloaa 

by  member  of  family  as  to  common  reputation,  1852. 
of  member  of  family  as  to,  1852. 
engravings,  as  evidence  on,  1870. 

eirideace 

admissible   on,    1870. 

of  common  reputation,  1852,  1870. 
family  portraits,  admissibility  on.   1870. 
reputation,  common,  what  admissible  to  show,  1852,  1870. 
what  admissible  on,   1870. 
-  .  part   of  tran.«faction   proved,   whole  admissible,    1854. 

partliiilar  factii  or  qaentloaii 

accounts   proved,   how,   1855. 

affidavit.   Identity   of  non-resident,    establishing   by,    1379. 

congress,    proceedings    of, ,  proved,    how,    1918. 

departmental  documents,  proved,  how,  1918. 

destroyed   document   or   writing,    proved,    how,   1855. 

dociimeiita 

destroyed,  proved,  how,   1855. 

foreign,  proved,  how.  1918. 

official,  proved,  how,  1918. 
executive,  acts  of,  proved  how,  1918.  \ 
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EVIDENCE  (continued). 

admlasibtllty  and  relevaacr  of  (continued). 
imrtleolar  facts  or  noeatlomi  (continued). 

Instrmnents 

contents  of,  proved,  how,  1855. 
destroyed,    proved,    how,    1856. 

admlsfilblltir  and  relevancy'  of  particular  facta  or   qaejrtli 

Justice's  Judgrment   of  sister  state,   proved  how,   1921. 
laws 

foreign,  proved,  how,  1901. 

nnwrlttea 

of  foreign  country,  proved,  how,  1901. 

of   sister  state,   proved,   how,    1902. 

sister  state,  of,  proved,  how,  1902. 
l«»prlPlalure  proceedlnirs  of,  proved,  how,   1918. 
lost  document  or  writing  proved,  how,  1855. 
municipalities,    proceedings   of,   proved,   how,    1918. 
newspaper,  publication  in,  proved,  how,  2010. 
private  writing,  public  record  of,  proved,  how,   1319. 


Judicial,  proved,  how,   1906. 

proved,   how,   1855. 

public  or  private  writing,  proved,  how,  1919. 

United  Statm 

documents  of,  proved,  hctw,  1918. 

public  writings  of,  effect  of,  proved,  how,   1925. 
^irrltlnvii 

lost  or  destroyed,  proved,  how,  1865,  19S7. 

public,  of  territories,  proved,  how,  and  effect  of,  1924. 

where  subscribing  witness  denies  or  forgets  the   exeeti< 
tlon  of,  proved,  how,  1942. 
relevant 

must  be,   1868. 

what  is,  1870. 
reputation,  common,  admissible,  when,   1870. 
tcatlatonr  nt  former  trial 

admissible,  when,   1870. 

Jurisdiction,   witness  out  of,  admissible,   1870. 

of  deceased  witness,  1870. 


deceased.  1870. 
out  of  Jurisdiction,  1870. 
third   person,  of  evidence  relating  to,   1861. 
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EVIDENCE   (continued).. 

admlMiioH 

adultery,  of.  In  divorce  cause,  not  alone  sufficient,  20T9. 

as  to,  1846. 

entry  in  books,  1946. 

inference  from,   1832. 

of  execution  of  writing:,  1849. 

oi  predecessor,   effect,   1849. 

ofCer  to  compromise  Is  not,  2078. 

predecessor  in  title,  effect  of.  1849. 

relation  between  parties,   1848-1854. 

res  (gestae,  a  part  of,  1850. 

trial,  may  be  proved  on,  1870. 

writing,  execution  of,  1942. 
adultery,  confession  alone  not  sufficient  in  divorce,   2079. 
affidavit.     See   tit.   Affidavit. 
affirmation.     See   tit.   Oaths  and  Affirmations. 

as  to,  g:enerally,  2093-2097. 

form  of,  2097. 

or  oath,  necessary,   1816. 

afflrmattvc 

allegrations  must  be  proved,  1869,  1981. 

only  to  be  proved,  1869. 
airrecment 

parol,  when  invalid,  1973. 

rednccd  to  wrltlnv 

deemed  a  wholQ  contract,  1856. 
provision  does  not   exclude   other  evidence,   1856. 
where  a  mistake  or  imperfection  exists,  1856. 
alleirattons 

material  only  to  be  proved,   1867. 

to  be  proved  by  each  party,  1869. 
alteration  of  writing,  producer  must  explain,  1982. 
an   offer  equivalent   to   payment,   2074. 
art,  book  of,  1936. 
bible,  family.     See  tit.  Family  Bible. 

admissibility  of,   to  prove  pedigree,   1870. 
bill  of  exchange,  indorsement  where  presumed  made,  1963. 
board,  entry  made  by,  prima  facie,  1920,  1926. 
bookSy  na 

art,  of,  193$. 

bible,  family.     See  tit.  Family  Bible. 
to  show  pedigree,  1870. 

charts,  when,  1936. 
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EVIDENCE   (continued). 

books   (continued).  » 

containlngr  foreign  laws,  presumed  to  be  correct,  1900. 
entries   In  official,   1920. 
historical  works.  1936. 
maps,  when,  1936. 
of  science  or  art,   1936. 
presumption  as  to  contents  of,  1963< 

printed,  of  reports  of  decisions  of  courts  of  other  states  or 
countries,  1902. 
^    public,  entries  in,  1920. 
boundaries,  description  in  deeds,  2077. 

burden  of 

proof,  1981. 

afflrmatlTe 

allegrAtloB* 

only  to  be  proved,  1869. 
to  be  proved,  1869. 
one  holding:  must  produce  evidence,   1981. 
of  issue  to  be  proved,  2061. 
alteration  of  writing,   1982. 
In  general,  1981. 

negative  alleg^ation,  whether  to  be  proved,  1869. 
prorlngr 

action  is  barred,  458. 

jurisdiction,  where  Judgment  pleaded,  456. 
burial-ground,  presumption  as  to,  1963. 
carrier,  rules  of,  strict  proof  of  notice  of,  required,  1870. 
certain   facts  of  genera]   notoriety  assumed  to   be  true,    1875. 
accession  to  office  and  the  official  signatures  and  seals  of 

office,   1875.  ^ 

existence,  title,  national  flag,  and  seals.  1875. 
laws  of  nature,  1875. 
national  ilag,  1875. 

public  and  private  official  acts  of  legrlslature,  1875. 
seals  of 

all  the  courts,  1875. 

court  of  admiralty,  1875. 

state,  1875. 
signatures  and  seals  of  office,  1875. 
speciflcation  of  such  facts,  1875. 
true  signlflcatlon  of  English  words,  1875. 
whatever  is  established  6y  law,  1875. 
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EVIDENCE  (continued). 
eertalBty 

to  establiHh  fact,  1S26. 

eertlflcate 

of  copy  of  writing,  what  it  must  state,  1923. 

of  purchase,  primary,  of  ownership,  1926. 
certified  copies  puolic  record  of  public  or  private  right  prima 

facie,   1893. 
character,  good,  of  witness  or  party,  2053. 
charters,   construction   of,   1859. 
charts,  1936. 
coBdntdTe 

defined,  1887,  1978. 

entry  in  minutes  conclusive  evidence  of  notice  of  petition 
for  letters,  1876. 

in  general,  1978. 

record  of  court,  parties  cannot  contradict,  1837. 

unanswerable.  In  general,  1978. 

what  Is,  1837,  1978. 
condition  precedent,  457. 
confeaslon 

adultery,  effect  of  In  divorce,   2079. 

by  accused,  1870. 
confined  to  material  allegations,  1867. 
consequence,  presumption  that  person  Intended  ordinary,  of 

act,  1963. 
conspiracy,  acts  or  declarations  of  conspirator  may  be  proved 

against  co-consplrator,  1870. 
constrvctioa 

descriptions  In  conveyances,  2077. 

differently  understood  by  different  parties,  1865. 

general  acceptation  of  terms  to  be  adopted,  1861-1866. 

Instruments  of,  1858,  1859. 

Is  for  court,  2102. 

statutes.  Instruments,  etc.,  1858-1866. 
contents  of  writing,  how  proved,  1855. 


Intention  of  parties  and  reformation.     See  tit.  Refonnatlon. 

Intention  of  parties  to.  1859. 

in  writing,  parol  evidence,  not  admissible  to  vary,  1836. 

langruage  In,  rule  for,  1857. 

mortgages.     See  tit.  Morigmg^m, 

of  two  constructions  of,  which  preferred,  1864. 

sale  by  sample.     See  tit   Sale  by  Sample. 
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EVIDENCE  (continued). 
contract    (continued). 

skilled  persons  may  testify  to  decipher  character,  1863. 

terms  construed  in  sreneral  acceptance,  1861. 

written  words  control  those  printed  in  blank  form.   I8€:s. 

con  versa  tl  on 

all  admissible  where  part  admitted,  1854 
part  of  in  evidence,  all  may  be  put  in,  1854. 
copy  of  forcigrn,   r»?cord  Is,  when,   1907. 
corroborative,   1839. 
denned.   18?9. 
evidence,  what  is,  1839. 
credibility 

collateral  inquiry  as  to,  1868. 
determination  of,  1847. 
impeachment  of,  1879. 
credit,  representations  a»  to,  must  be  In  writing.  1974. 
cross-examination.     See  tits.   Cross-Bxamlnatloni  Wltncsaca. 
cumulative,  what  is,   1838. 
custom.     See  <*asaarcs  and  cnatonui,**  this  title. 

as  to,  187A. 
date,  presumed  true,  1968. 
de  facto  officer,  1963. 

death,   presumption   of,   priority   of,   1963. 
dcclaratlonH 

acts  or  omissions  of  another,  one   person  not  affected  by. 

1848. 
admissible  agrainst  party  makingr,  1870. 
a^cBt 

as  evidence,  1870. 
when  admissible,  1870. 
all  admissible  If  part  admitted.   1864. 
conspirator  of,   1870. 
decedent 

acts  or  omissions  of,  admissibility  against  succesfor.  1S5S. 
admissibility  agrainst  his  successor  in  Interest.   1853. 
agrainst  interest.  1870. 
as  to  pedigree.   1852,  1870. 

rclatlngr  to 

birth.   1870. 
death.   1870. 
marrlagre.  1870. 
respecting:  relationship,  1870. 
dying:.     See  tit.  Dylnic  DcclaratlonH. 
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EVIDENCE   (continued).  ^ 

declarations    (continued), 
in  greneral,  1870. 
interest,  agrainst.   1853. 
member  of  family,  as  to  common  reputation,  1852. 

pedigree.  1852. 
of  decedent 

admissibility  as  part  of  res^erestae,  1853. 

as   evidence   of  pedij^ree,    1852. 

erldence 

against  successor  in  interest,  1853. 
of  pedig^ree.   1852. 

Srenerally,   1870. 
of  predecessor  in  title,   1849. 
of  third  person,  conduct  in  relation  to,   1870. 
one  jointly  interested,  when  admissible,  1870. 
partner,  when  admissible,  1870. 
predecessors  in  title,   1849. 
proof  on  trial,  1870. 
res   gestae.     See   tit.   Res  Gestae. 

part  of.  1850. 
tlitrd  pemon 

not  to  prejudice,  1848. 

when  admissible,  1870. 
which  are  a  part  of  the  transaction,  1850. 
written  under  oath  to  bo  b.7  deposition,  2020. 

deed 

construction  of,   18»:0,  2077. 

vary,  par:>l  evidence  cannot  be  admitted  to,   1855-1 8f»6. 
defendant  must  prove,  what,  1869. 

deflnltlona  of  varlovs  kind* 

and  divisions,  1825. 
conclusive,  1837. 
corroborative,   1839. 
cumulative,  1838. 
direct,  1831.   • 
grenerally.  1823. 
indirect,  1832. 
indispensable,   1S36. 
inference,  defined,   1958. 
judicial,   1823. 
law.  1825. 

oral  examination,  2005. 
partial.   1834. 
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EVIDENCE   (fontltiued). 

definitions  of  vnrloua  kinds  (continued). 

prima  fa^ie,   1833. 

primary.  1829. 

proof,   1824. 

relevant,  1870. 

satisfactory,  1835. 

secondary,  1830. 

slierht,  1835. 
deg:ree  of.  1828. 

certainty  required  to  establish  facts,  1826. 

specified,   1827. 
delivery,  imports  ownership  of  deliverer,   1963. 
demonstration,  not  required,  1826. 
deposition.     See  tit  Deponlliou. 

descriptions   of  land,   rule   for  construction  of.     See   tit.   De- 
scription of  Lnnds. 
detainer,  unlawful,  in,  1172. 
diagram.     See  tit.  Dlmrrnni. 
direct 

deflned.  1831. 

of  tvitncss  to 

agrreement  is,  1831. 
writingr  is,  1831. 

what  is,  1831. 
deposition  may  be  read  In,  by  either  party,  2022. 
disputed  facts  to  be  proved  on  trial,  1870. 
divorce,   confession  of  adultery  alone  not  sufficient,   2079. 

docnntcntnry 

accounts.     See  tit.  Accovntn. 

summary  of,  admissible  in  evidence,  when,  1855. 
acknowledgrment,  certificate  of,  prima  facie  evidence,  1D48. 
aflddavits.     See  tit.  Aflldnvlts. 

rank  of,  as,   2009. 

what  may  be  proved  by.  1379,  2009. 
books.     See  ^booka,"  this  title. 

containing?  the  law,  presumed  correct,  1900. 

containing  published  decisions,  admissibility  hi  evidence, 
1900. 

historical,  as  evidence,   1936. 

official  books,  entries  in  prima  facie  evidence,   1920. 

of  art,  1936. 

of  science,  1986. 

presumption  as  to  correctness,  1936. 
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EVIDENCE   (continued). 
docamentarT'   (continued). 

certificate  of  purchase  or  location  of  lands  as  evidence  of 

ownership,  1925. 
charts  as  evidence,  1936. 

entries 

by  officers,  as  evidence.  1920,  1926. 

in  family  bible  or  books,  as  evidence  of  pedlgrree,  1870. 

in  justice's  docket,  prima  facie  evidence,  912. 

in  official,  prima  fade  evidence,  1920. 

of  decedents,  admissible  in  evidence,  when,   1946. 
execution-books,  prima  facie  evidence,  683. 
Judgment  as,  1920.   1962. 

Judicial  record 

authenticated,  how,  as  evidence,   1905. 

definition  of,  1904. 

of  another  state,   effect  of,   1913,   1921. 

of  court  of  admiralty,  effect  of,  1914. 

of  forelcn  country 
effect  of,   1915. 
how  authenticated,  1905. 

of  justice  of  the  peace,  pfima  facie  evidence,  912. 
laws,  written  and  unwritten,  1895. 
letter  admitted,  answer  is  also  admissible,  1864. 
maps  as  evidence,  1934. 

notice  to  adverse  party  to  produce  writing.     See  tit.  Notice 
to  Prodnec. 

as  to.  generally,  1856,  1938.  ' 

officers,  entry  by,  prima  facie  evidence,  1920,  1926. 
records  of  officer,  admissible  in  evidence,  1920. 

.  will 

admissible  in  action  to  quiet  title  where  validity  of  de- 
vise  involved,   whether  admitted   to  probate   or  not, 
.  738. 

writ  inffM 

accounts,  summary  of  admissible,  when,  1855. 
called  for  and  inspected,  may  be  withheld,  1939. 
construction  of.     See  tit  Contract*. 

as  to,  1856-1866. 
contents  of  admissible,  when,  1870. 
inspection  of  may  be  demanded  in  what  cases,  1000. 
part  admitted,  all  admissible,  1854. 
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EVIDENCE   (continued). 
dornmentary   (continued). 
wrltlngrs    (continued). 
■hown  to  \%itnenm 

may  be  Inspected  by  other  party,  20fi4. 
must  be  read  in  evidence,   when,   2054. 
e^ect  of.  2061. 

as  to  generally,  2061. 

instruction  as  to.     See  tits.  laJBtmctlon  to  Jiiryi  Jury. 

to  be  given  on  certain  points,  2061. 
jury  to  Judge  of,  2061. 

reasonable  doubt.     See  tit.  Reasonable  Doubt. 
engravings,  etc.,  1870. 

entry 

in  books,  1946,  1947. 

In  ofHcial  books,  prima  facie,  1920. 

made  by  officers  or  boards  Is  prima  facie,  1926. 
errors  and  defects.     See  tit.  BrrorHy  Defects,  and  MIsiakea. 

disregarded,  when,  475. 
established  by  law,  whatever  is,  is  Judicially  recognized,  1875. 
estoppel.   1908.   1962. 

matter  adjudged,  1908,   1911.  t 

"standing  by,"    1962. 

saretles,  bound  by,  1912. 
examination 

cross,  2045.  2048. 

direct,  2045-2047. 

of  witness.     See  tit.  WItnenii. 

oral  deflnod,  2005. 
exceptions.     See  tit.  KSxceptlona. 
expert  and  opinion.     See  tit.  'Wltnensen. 

expert  may  decipher  Instrument,  1863. 

InnanltTy  opinion  of 

Intimate  acquaintance  as  to,  1870. 
subscribing  witness  as  to,  1870. 

interpreter,  when  summoned,  and  duty  of,  1884. 

opinion  as  to  identity  or  handwriting,  1870. 

opinions  on  questions  of  science,  art  or  trade,  1870. 
facts  which  may  be  proved  on  trial,  1870. 

after  proof  of  a 

conspiracy,  act  or  declaration  of  a  conspirator,  1870. 
partnership  or  agency,  the  act  or  declaration  of  a  part- 
ner or  agent,  1870. 

any   other   facts,   1870. 
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EVIDENCE  (continued). 

tmetm  Trhlch  aiay  be  proved  on  trial  (Continued). 

common  reputation,  1870. 

monuments  and  inscriptions  in  public  places,  contents  of  a 

writlngr,   1870. 
opinion  of  a  witness  respectingr  handwrltin/;,  1870. 
precise  fact,  1870. 

questions  of  fact  are  for  Jury,  2101. 
such   facts  as  serve  to  show   the  credibility  of  a  witness, 

1870. 
testimony  of 
the  act,  declaration  or  omission  forroinsT  part  of  a  transac- 

Uon,  J  870. 
the  act  or  <leclaratlon,  verbal  or  written,  of  a  deceased  per- 
son,  1870. 
the  opinion  of  a  subscribing:  witness  to  a  writing.  1870. 
the  testimony  of  a  witness  deceased.   1870. 
usaffe,  1870. 
finding  upon  Issue  not  before  court.     See  tit.  Flndlnar* 
flagrs,  judicially  recog>nlzed.  1875. 
forcible 

detainer  In.     See  tit.  Forcible  Entry  and  Detainer.  . 
entry.   In,   1172. 
foreign  law  presumed  same  as  i<iw  of  this  Ftate,  1963. 
fraud* 

•tat ate  of 

agrreement  not  to  be  performed  within  one  year,  1973. 
fTOods,  sale  of,  two  hundred  dollars.  1973. 
gruarantee,  1973. 
implied.    1973.  .  \ 

trust.  1973. 
land,  transfer  of,  1971.  ... 

lease,   1971. 

marrlagre,  promise  in  consideration  of,  1973. 
will,  1972. 
■reneral 

definitions  and  divisions,   1823-1839. 
principles   of,    1844-1870.    2070-2104.  .    , 
provisions,  2101.  .  .       ,  , 

erood  character  of  party  or  witness  may  be  shown,  2053.   . 
bcamay  and  re*  treat  ne 

confined  to  persona]  knowledjsre,  1845. 
declaratloaa 

a  part  of  transaction,  1850. 
res  erestae,  1850. 
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EVIDENCE  (continued). 
beanuiy  (continued). 

exhibits,  material  objects,  1964. 

what  admissible,  1S70. 
higher,  is  presumed  adverse  if  lower  produced^  1963. 
historical  books,  1936. 

husband  and  wife,  parties  to  actions,  370,  371. 
identity  presumed  from  same*  name,  1968. 
Impeachment  of  witness.     See  tit.  ImpeacbmeBt. 

as  to,  2049.  2061,  2062. 
in  action  for  divorce.     See  tit.  Divorce. 
in  contest  of  election.     See  tit.  ContestfBir  Bne«tlona. 
in  description  of  laods.     See  tit  Description  of  Iiaada. 
In  mechanics'  lien  cases.     See  tit.  Meehanlcii'  Lien. 
in  particular  cases,  2074. 

and   miscellaneous  and   flreneral   provisions,   2070-2104. 
iBdIreet  evidence 

classification  of,  1967. 

defined,  1S82,  1957. 

what  is,  1882. 
Indlspenaable  evidence 

definition  of,  1886. 

in  greneral.  1967-1974. 

in  perjury.  1968. 

number  of  witnesses.  1968. 

in  treason.  1968. 

number  of  witnesses,  1968. 

what  is,  1836,  1967. 

when  necessary,  1967. 
Inference.     See  tit.  Inferenees. 

arises,  when,  1960. 

definition  of,  1968. 

facts  from  which  other  facts  are,  1870,  1960. 

from  admission,  1832. 

when  arises,   1870. 
innocence   presumed.    1963. 
Instnment  In  writlnsr 

construction  of.  1868.  1860. 

executed  how,  1933. 
instructions.     See  tit.  Inntmctlons  to  Jury. 

g-eneral,  on  evidence,  2061. 
intent,   unlawful,   presumed   from   unlawful  act,   1963. 
Interpreter 

as  to,  1884. 

of  writings,  1868. 
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SVIDENCB  (continued). 

judgre,  witness  may  be,  1888.  j 

JndSBieHt  I 

estoppel  under,  1908. 
Judicial  evidence,  1823. 
Jadldal  notice 

as  to,  1875. 

as  to  what  facts,   1875. 

court  to  disclose  to  jury,  2102. 

in  greneral,  1827. 

of  laws  of  nature,  1875. 

of  facts,  public  and  private,  of  legrislature,  1876. 
juror  may  be  witness,  1883. 
jury,  g'eneral  remarks  on  evidence  for,  2061. 
kinds  and  degrrees  of,  1875-1978. 

as  to  kinds  of.  1827.  1828.   1875. 

conclusive  or  unanswerable  evidence,  1978. 

indirect  evid«^nce.   Influence  and  presumptions,  1957. 

indispensable  evidence,  1967. 

knowledgre  of  tlie  court,  1875. 

material  objects  presented  to  the  senses  other  than  writ- 
insr.  1954. 

witnesses.     See  tit   TVitnesa. 

written.     See  tit.  ll'ritlBsii. 
kmowleAve 

judicial,  1S75. 

court  to  declare,  jury  to  accept,  2102 

of  court,  3873. 

personal,  witness  must  testify  from,  1845. 


of  foreigrn  country,  .how  proved.   1901. 

orgranic,   <vhat  is,   J  897. 

questions  of,  for  court,  2102. 

sister  state,  of.  how  proved,  1902. 

statutes,    what   are.   1897. 

unwritten,  1899. 

written,  what  Is.  written  or  unwritten,  1895. 
leading:  questions.   2046. 
legitimacy,  presumption  of,  1962,  1963. 
libel,  in.     See  tit  Slander  and  Libel. 

in  action  for,  460. 
life,  ordinary  course  of,  presumed,  1963. 
location,  certificate  of.  proves  what,  312-863. 
■tfinner  of  prodnetlon 

affidavits,  2009-2015. 
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EVIDENCE  (continued). 

manner  of  production   (continued), 
depositions,    2019-2021. 

manner  of  taking  in  state,  2031-2036. 
manner  of  taking  out  of  state,  2024-^028. 
general   rules  of  examination,   2042-2054. 
mode  of  taking  testimony  of  witness,  2002-2006. 
maps.     See   tit.   Mnpa. 
as  evidence,   1936. 


declarations  of  testator  in  will  are  evidences  of  his,  1853. 

presumption  as  to,  1963. 
material  allegations  only  to  be  proved,   1867. 
material  objects.     See  tit.  Material  Objects  Preaented  to   the 
Senaes,  etc. 

a.s  to,   1954. 
ueana   of   production 

person  present,  compelled  to   testify,   1989. 

subpoena.     See  tit.   Subpoena. 

warrant  may  be  issued  for  witness,  when,  1993. 
contents  of  warrant,  1994. 
on  whose   motion,   1996. 
how  examined,   1997. 

when  a  witness  is  compelled  to  attend,  989. 
mineral  land  patent,  date  of  location  is  prima  facie,  1927. 
mining  laws  and  customs,  748. 
money 

paid  to  person   is  presumed   due  to   him,.  1963. 
monuments,  etc.,  1870,  2077. 
nature 

laws   of,   judicially   recognized,   1875. 

ordinary   course   of,   presumed,   1968. 
notice 

construction  of,  to  be  according  to  ordinary  acceptation  of 
its  terms,  1864. 

judicial.   1875. 

to  produce,  1855,  1938. 
nuisance.     See  tit.  Nul«ance. 
oath.     See  tit.  Oatha  and  Alllrmatlona. 

administration  of,  128,  177,  2093-2097. 

form  of,   2094,  2095. 

necessary,   1845. 
objections  to  tender  of  payment  must  be  specified.     Bee  tit 
Payment. 
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EVIDENCE   (continued). 

objects,  material.     See  tit.  Material  Objects  Presented  to  the 
Senses,  ete. 

as  to,  1964. 
of  foreigrn  law,  1901. 

offer 

as  to,  2074^  2075. 

equivalent  to  payment,  2074. 

to  compromise,  admits  nothingTf   2078. 
officers,  entries  by  prima  facie^  1920,   1926. 

offlcial  acts,  public  and  private,  are  Judicially  recognized,  1875. 
official  documents,  proof  of,  1918. 
omissions,  as  evidence  against  party,  1870. 
one  part  of  transaction  proves  the  whole  is  admissible,  1854. 
one  person  not  affected  by  acts  of  another,  1848. 
one  witness  sufBclent  to  prove  fact,  1844. 

of  offer  of  compromise 

admits  nothing:.  2078. 

declarations  favoring  settlement  admissible,  when,  2078. 
of  no  avail,  when,  2078. 
opinion  evidenee.     See  tit.  Opinion  Bvldencc. 

orders 

final,  estoppel  by,  1908. 

not   final,   create  disputable   presumption,    1909. 
parent,  action  for  injury  or  death  of  minor  child  by,  376,  377. 

parol  evidence 

of  Instrument,  that  words  have  peculiar  sigrniflcance,  1961 
of  contents'  of  writlngr,  when,  1870. 

of  laws 

of  foreign  country,  1901. 

of  sister  state,  1902. 
of  will,  not  admisible  to  affect.  1865. 
of  written  instrument,  admissible  to  affect,  when,  1866. 
to  establish 

fraud,  1856. 

Illegality,  1866. 
will,  parol  evidence  not  admissible   to  affect,   1855 
writing,  parol  evidence,  when  admissible  to  affect,  1866. 

pari 

of  act,  declaration,  conversation  in  evidence,  all  may  be  put 
in,  1854. 
partial 

definition  of,  1834. 
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EVIDENCE   (continued). 
partial    (continued). 

evidence  of  possession  in  remote  occupant,  on  question   of 
title,   3  834. 

when  admissible,  1834. 
parties  estopped,  who  are,  1910. 
partition.     See  tit.  Partition. 
partnership,  presumption  as  to,   1963 
payment,  an  offer  equivalent  to,  2074. 
pediffree 

bible,  family,  admissible  to  prove.     See  tit  Faailljr  Bible. 

declaration  of  decedent,  evidence  of,  1852. 
perjury,  two  witnesses  requisite,  1968. 
perpetuating:   testimony,   2083,   2086. 
person  not  affected  by  aeta  of  another 

as  to,  grenerally,  1848. 
persons  skilled  may  testify  to  decipher  characters  In  writing. 

1863. 
phonogrraphic  reporter's  notes,  transcript,  prima  facie,   271. 
practice  relatlnip  to 

admissibility  for  court,  2102. 

cleric  to  take  testimony,  when,  1051. 
modes  of  taking:,  2002. 
new  trial  for  dlsregrard  of,  662. 

newly  discovered,  g:round  for  new  trial,  when,  657. 
notice  to  produce  books  and  papers.    See  tit.  Notice  to 
dace. 


of   introducing:,   607,   2042. 
of  proof,  how  reg^ulated,  2042. 
proceedlng:s  to  perpetuate.    See  tit.  Proceedlnsa  to  Perpctnate 

Testimony. 
production  of,  court  may  stop,  when,  2044.         y 
qvestlon 

of  evidence,  how  tried,  2101. 
of  fact 

for  court  or  referee,  when,  2103. 
for  Jury,  when,  2101. 
of  law 

addressed  to  court,  2102 
rules  of  to  be  decided  by  the  court,  2101. 
prima  facie 
as  to,  1833. 
boards,  entries  by,  1920,  1926. 
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EVIDENCE   (continued). 
prima  fade  (continued). 
hooka 

historical,  1936. 

of  art,   1936. 

of  science,   1936. 
certificate  of  recordlngr  officer,  1833.  , 

rejection  on  proof  of  no  record,  1834. 
charts,  1936. 
deflnition  of,  1833. 
decedent's  entries,  when,   1789. 
deflnition    of,    1833. 
historical  books.  1936. 
justice's  docket,  912. 
maps,  1936. 

officers,  entries  by,  1920,   1926. 
orders  not  flnal,  are,  1909. 

phonog'raphlc  reporter's  notes,  transcript  of,  273. 
presumption,  what  is,  1959,  1968. 
sheriff's  return.     See  tit.  Shetili,  Reinm  of. 
third   person,    oblij^ation    of,    evidence    agralnst   him    Is    evi- 
dence ag-ainst  party,  1851. 
what  is.  1833. 

prlaiary  and  aeeoadary 

as  to,  1828. 

cortlfled  cople%  primary^  i^hen  ^ 

of  affidavits  of  publication,  2011. 
of  public  records,  1893. 

copies   prln&aryy  inrlien 

of  affidavits  o'f  publication  duly  certified,  2011. 
of  entries  repeated  in  resrular  course  of  business,  1947. 
of  lost  papers,   is,  when,   1045. 

of  records  affectingr  title  to  real  property,  where  certi- 
fied, 1961. 

deflnition 

of  primary  evidence,   1829. 
of  secondary  evidence,   1830. 

forelcrn  conntry 

judicial  records  of,   secondary,   1907. 

law  of,  certified  by  custodian,  primary,  1901. 
Judicial  record  of  foreign  country,  secondary,  1907. 
law  of  foreign  country,  certified  by  custodian,  primary,  1901. 
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EVIDENCE  (continued). 

primary  and  secondary  (continued). 

lost  paper  or  record^  copy 

is  primary  evidence,  when,   1045. 
is  secondary  generally,  1830. 

proof  of  loss  or  destruction  must  be  first  made,  1855. 
record,  certified  copy  of  public,  is  primary,  1893. 

secondary 

admissible  where  party,  on  notice,  falls  to  produce,   1S55. 
contents  of  wrltingr  proved  by,   when,   1855. 

copy  of 

judicial  record  of  foroigm  country,  1907. 
lost  paper  or  record  is,  1830. 

except  where  made  evidence  by  code  or  statute,  1855. 

primary,   when,   1045. 
of  wrltingr,   1830. 

i^rltlnir 

copy  of  secondary,  1U30. 

loss  must  be  shown  before  secondary  of  contents  c&n  be 

grlven,   1855. 
notice  to  produce  disobeyed,  secondary  admissible,  1938. 
oral,   of  contents.  Is  secondary,   1830. 
origrinal  must  be  produced  or  accounted  for^  1937. 
parol,  of  contents  of,  is  secondary,  1830. 
public,  certified  copy,  primary,  when,  1901. 

secondary  evidence  «»f  contents 

of  lost  or  destroyed,   1938. 
on  failure  to  produce,  on  notice,  1938. 
written  Instrument  is  best  evidence  of  existence  and  con- 
tents, 1829. 
privilegred    communication.      See    tit.    PrlTllcKcd    C^mainntca- 
tlons. 
as  to.  2881. 
plaintiff,  allegrations  to  be  proved  by,  1869. 
portraits,   etc.,   1870. 

posMCSslon 

Imports  ownership,  1863. 
presumptions.     See  tit.   PrcMumptlons. 
as  to,  1959,   1963. 
conclusive.     See  tit.  Prcnamptlonn,  conclnslvc. 

definition  of,   1959. 

may  be  controverted,  when,   1961. 

must  be  controverted,  when.  1968. 

1186 


INDEX. 
[References  are  to  sections.] 

EVIDENCE  (continued). 
probate 

contest  In,  1315. 

letters  testamentary,  minutes  equivalent  to  transcript  of, 
1429. 
proceeding's  to  perpetuate  testimony.     See  tit.  Pr4K*ee«Uiiv«i  to 
Perpetiuite   Tentlmony. 

prodaetlOB  of 

as  to,  generally,   1981-3054. 
by  whom  to  be  produced,  1981,  1982. 
manner  of  production,  2002-2054. 
means  of  production,  1985-1997. 
indorsement  of,  locality  presumed,  1429 

pr<N>f 

burden  of.     See  '^burden  of,"  this  title. 

order  of,  as  to  generally,  607,  2042. 
public    record    or  document.       See   tit.     Public    Records    and 
D<Nnimenta. 

of  private  writing*  is,  1919. 

proof  of  contents  of,   1855a. 
publication  of.     S^e   tit.  Pobllcatloii. 

proof  of  by  affidavit,  2010,  2011. 
purchase,  certlflcate  of,  proves  i^-hat,  1925. 
Questions  of  practice.     See  ^'practice  relatlnsr  to,^  this  title. 
qaletliiff  title 

to  land.     See  tit  Action  to  Qiilet  Title, 
as  to,   7:^8,  740. 

to  money  or  obligation,  1060. 
real  property,  transfer  of,   1971,  1972. 
recalling  witness,  2050. 
receipt,  payer  entitled  to,  2075. 
recitals  in  statute,  how  far  Is,  1903. 
reeord 

estoppel,   when,   1908. 

how  authenticated  as,  1905. 

Jvdletal 

foreign,  1906,  1914. 

foreign  admiralty,   1914. 

copy,  when  admissible,  1907. 

Jurisdiction,   want  of,  effect,   1916,   1917. 

non -conclusive  presumed  correct,  1963. 

state,   sister,   effect  of,   1913. 

state.  Justice  of  peace  of  sister,  1921. 
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EVIDENCE  (continued). 
record  (continued). 
Judicial   (continued). 

state,    of   this,  or   other,   or   United   States,    how   proved, 

1905. 
what.  1!»04. 
public,  or  private  wrltlnsr.  proved,  how,  1919. 
removal  of,  not  allowed  except  by  order,  1950. 
re-examlnatlon.     See  tit.  'WltBeaa. 

as  to,  2060. 
refreshing:  memory,  2U47. 
relating:  to  third  person,  1861. 

relevant 

must  be,  1868. 

what  Is,   1870. 
replevin.     See  tit.  Replevin. 

representations  as  to  credit  not  binding  if  not  written,  1974. 
res  sestae,  declarations  as  to,  1860. 
rlgrhts  and  duties  of  witnesses.     See  tit.  'Wltneaae*. 

as  to,  2064-2070. 
rules   of   for   construction   of   description   of  land.      See    tit. 

Deserlptlon  of  Ijnnd«. 
satisfactory  evidence,  definition  of,  1835. 
science,  books  of  as  evidence,  1936. 
Meal 

makes  no  difference  In  wrltingrs,  193a,  1934. 

of  court,  etc.,  judicially  recogrnlzed,  1875. 

private,   1929. 

public.  1931. 

what  Is  a,  1930. 
secondary.     See  ^^prlmary  and  aeeondary,"  this  title. 

definition  of,  1880. 
seduction.     See  tit.  Sedvctloa. 
shorthand  notes.     See  tit.  Phono^rapkle  Reporter. 

presumed  correct,  270. 
signatures.   Judicially   recognised.   1875. 
slander,  in.     See  tit.  Slander  and  Libel. 
Sllgrht,  definition  of,    1885. 
stipulation.     See  tit.  StlpnlatlonN. 

stock,  sold  for  delinquent  assessment,  action  to  recover,  341. 
subpoena.     See  tit.  Anbpoena. 

as  to.  1986-1997.  2064. 
subscriptions,  1870. 
suppressed,   presumed  adverse,   1968. 
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EVIDBNCB  (continued). 

survivorship,  presumptions  as  to,  1963. 
telegram  sent.     See  tit.  Tclevram. 
tenants,  waste  by.     See  tit.  Waste. 

as  to  evidence  of,  732. 
tender.     See   tit.  Teniler. 

as  to  grenerally,  2074,  2076,  2076. 

objections  to,  not  specified,  waived,  2076. 
testimony.     See  tit  Testtmonr. 

confined  to  personal  knowledge,  1845. 

modes  of  taking,  2002. 

to  be  In  presence  of  person  affected,  1846. 

when  clerk  to  take  down,  1061. 
to  be  produced  by  whom,  1981. 

transaction,  part  in  evidence,  all  may  be  proved,  1864. 
transcript  of  reporter's  notes  as,   1921. 
treason,  two  witnesses  required,  1968. 
trustee,  bare,  presumed  to  have  conveyed  to  cestui  que  trust, 

1963. 
unanswerable.    See  ^'concIiislTey''  this  title. 

as  to,  in  ifeneral,  1978. 
unlawful  detainer,  in,  1172. 
unprobated   will,  admissible   in  actions  to  quiet  title  where 

question  of  validity  of  devise,  etc.,  involved,  788. 
usages  and  customs.     See  tit.  IJMiKe  and  Cvatoin. 

local  rules  admissible  in  actions  concerning  mining  claims, 
748. 


admissible  for  what  purpose,  1870. 

in  actions  concerning  mining  claims,  748. 

to  explain  character  of  acts,  1870. 
variance  between  allegation  and  proof.     See  tit.  Varfaaee. 
verification   of  pleadings.     See  tit.  VertlleatlOM  of  Plcadlasa. 
vessels,  steamers,  etc.     See  tit.  Vesaela,  Steamcra  and  Boata. 
In  actions  agrainst,  818. 

weliTkt  and  effect  of 

accompUeet  tcatlmoay  of 

as  to,  generally,  2061. 

to  be  viewed  with  distrust,  2061. 

instruction  as  to.     See  tit.  iBstmctloa  to  Jary. 
degrree  of  certainty  required  to  establish  fact,  1847. 
estimated,  how,  2061. 
guilt  must  be  proved  beyond  reasonable  doubt,  2061. 
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EVIDENCE   (continued). 

welffbt  and  cftect  of   (continued). 

instruction  as  to.     See  tit.  Inntractlon  to  Jury. 

srenerally,  2061. 
insufllciency  of  ground  for  new  trial,  667. 
Jury  Judgres  as  to,  2061. 

preponderance  of  controls  in  civil  cause,  2061. 
production  of  weaker  viewed  with  distrust,   when,    20G1. 
reasonable  doubt.     See  tit.  Rea^oiuible  Doubt. 

as  to,  effect  of,  2061. 
rules  groverninsT  the  weigrhingr  of  testimony,  2061. 
satisfactory.     See  «»«tUifactory  evidence,'*  this  title. 

will    support   verdict,    2061. 
witness.     See  tit.  'Witness.  , 

one  sufficient  to  prove  a  fact,  1844. 
when  iiiference  arises,  1960. 
wUl 

lost,  two   witnesses  required,  1968. 
requirements  of,  as,  1969. 

except  in  action  to  quiet  title  where  validity  of  devise; 
etc.,  is  involved,  738. 
written,  parol  evidence  cannot  be  known  to  vary,  1856. 
witness.     See  tit.  Wltnean. 
writings  as.     See  tit.   'Writinirs. 

acknowledgment  proved,   1948,   1950. 

admissible,  when,  1870. 

alteration  In,  1982. 

called  for  and  Inspected,  need  not  be  put  in  evidence,  1939. 

comparison,   1944. 

construe,  court  must,  "102. 

construction  of,  description,  conveyances  of  real   property, 

2077. 
contents  of.     See  tit  Wrltlnjic. 

how  proved,  1855. 
contract,   reduced   to,   no   other   evidence  can   be   given  ot 

1856-1860. 
custody  of  adverse  party  In,  1938. 
decedent,   entries  by,   1946. 
deciphering,   experts,   1863. 
destroyed,  proving  contents  of,   1856. 
entries 

by  decedents,   1946. 

copied   from   one   book   into   another,   when   deemed  orig' 
inals,   1947. 
executed,   how,   193.?. 
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EVIDENCE  (continued). 
wrItlnsM  all  (continued). 
execution 

admission   of,   1942. 

how  proved,  1940-1944. 
foreign  langruase,  experts  may  testify  as  to  meaning,  1863. 
general  acceptation,  terms  t3  be  construed  by,   1861. 
handwriting,  how  proved,  1943,  1944. 
In  general,   1887-1S89. 
kinds  of,  public  and  private,  1887. 
lex  loci,  1857. 

lost  or  destroyed,  proving  contents  of,  1855. 
original  must  be  produced,  when,  1937. 
part  in  evidence,  all  may  be  proved,  1854. 
printed  partly,  1862. 
private 

as  to,  generally.  1920-1951. 

public  records  of,   1898. 
proved,   how,    1919. 

sealed  and  unsealed,   are,   1932. 

whole  agreement  deemed,   1856. 
proved  by  witness,    must    be    read    before    his    testimony 
closed,  2054. 

public  wrltlnflT* 

as  to,  1888,  1892-1927. 

books,   etc.,    1920. 

certiflcate,  what  it  must  state,  1923. 

certified  copies  of  must  be  supplied,   1893. 

dames  of 

judicial  records,  1894. 
laws,   1894. 

official  documents,  '1894. 
private    writings,    1894. 
public  records,   1894. 
inspection  of  by  citizens,  1892. 
laws,  statutes,  etc.,  1894-1903. 
official  documents,  proof  of,  1918. 
seal  makes  no  difference,   1932. 

shown  to  witness,  may  be  Inspected  by  opponent,  2054. 
state  or  county  of  any,  certified  copy  admissible,  1901. 
surrounding  circumstances  admissible,   1860. 
thirty-year-old  documents,   1945,   1963. 
two  interpretations  capable  of,  1864. 

undecipherable,  experts  may  testify  as  to  meaning,  1863. 
when  admissible,   1870. 
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EVIDBNCE   OF   DBBT 

no  provision  for  attachment  of.     See  tit.  Attachi^ent. 

BXAMIBTATION   OF  WITNBSSE2S.     See    tit   WltneMMk 

sreneral  rules  of,  2042-2054. 
EXCBFTION.^    See  tit.  1II1I  of  Bxceptlons. 

absence  of  party,  decision  deemed  excepted  to,  647. 

after  judgrment,  how  settled,  651. 

allowance  or  settlement  of  bill  of  exceptions.    See  tit  Bill  •t 

Bzceptlotts. 
bill  of.     See  tit.  Bill  of  Bxceptlon*. 

continuance,   order  refusing:  deemed   excepted  to,   647. 
court  commissioners'  flndingrs,  exception  to,  how  made.  645. 
deemed  excepted  to,  what,  b'47. 
definition  of,  646. 
demurrer,    order   sustaining*  or   overrulingr,   deemed    excepted 

to.  647. 
documents  on  file,  how  incorporated,  648. 
evidence,  Irrelevant  and   Incompetent,  to,  646. 
.   fllinff  with  clerk,   649. 

final  decision  deemed  excepted  to,  647. 

form  of 

as  to,  grenerally,   648. 

when  made  on  insufficiency  of  evidence,  648. 
{generally,  646-653. 

In  condemnation  proceedingrs.     See  tit.  Bmliieiit  Domala. 
insufficiency  of  evidence,  on  grround  of,  requisites,  648. 
Interlocutory  order  or  decision  deemed  excepted   to,   647. 
Judge  out  of  office  may  settle,  653. 
Judgment  after,  661. 
Judgment-roll,  in,  670. 

Judicial  officer  other  than  Judge,  to  decision  of,  653. 
matters  deemed  excepted  to,  647. 
may  be  taken,  and  time  of  taking:,  646. 
new   trial,   when  necessary  on   motion   for,   658. 
not  present  at  time  of  ruling,  as  to  decision,  650. 
notice  to  adverse  party,  how  settled  upon,  650. 
order  or  decision  from  which  appeal  lies  deemed  excepted  to. 
647. 

pleadflnff 

amendment,  order  allowing  or  refusing  deemed  excepted  to, 
647. 

order  striking:  out  deemed  excepted  to,  647. 
proceeding's  where  Judgre  ceases  to  hold  office,  653. 
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EXCEPTION    (continued). 
referee's 

finding,    to,    how    made,    645. 

report,  to,  645. 
refusal  to  allow,  supreme  court  may  allow,  652. 
settlemeBt  of 

mode  of,   649,  660. 

time  for,  649,  660,  659.  * 
signed  by  Judgre  and  flled  with  clerk,   649. 
statement  on.     See  tit.   Statement. 

appeal,  661. 

motion  for  new  trial.     See  tit.  New  Trial. 
verdict  deemed  excepted  to,  647. 
what  deemed  excepted  to,  647. 

when  refusiner  application  to  supreme  court  to  prove  same, 
651. 

BXCRPTION  1H>  SURETIES 

in  action  of  claim  and  delivery,  as  to,  613. 
Justification  of  sureties,  615^ 
EXECUTION.    Sec  tits.  Ezevatloii  of  Jodirment  la  Civil  Actions | 
Sopplementary  ProeeedlnfTM. 

after  five  years,  685. 

agrainst  the  person,  632. 

any  debtor  may  pay  creditor,  716. 

appeal,  restitution  where  property  sold  under,  and  Judgment 

reversed,  957. 
attaehed  property 

may  be  sold  as  under,  when,  548. 
sale   under,   650. 
book.     See   tit.   Exeeution-Boolc 
chofie   in  action.     See   tit.   Choaes  In  Aetloa. 
claim   of  property 
bond  on 

amount  and  conditions  of,  710^. 
/  claimant  may  give  and  have  property  released,   710. 

estimate  of  value  and  new  bond,  712^. 
filing  and  serving.  711. 

Justification   on.     See  tit.  JnatlUcatlon  of  SnretieB« 
approval  and   disapproval   on,   712. 
manner  of,  713. 
objections  to,  711%. 

when  becomes  effectual,  713%.  , 

when  new  undertaking  to  be  given,  713%. 
how  made,  689. 
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EXECUTION    (continued). 

claim  of  property   (continued). 

indemnity   and   undertaking  on,   689. 
contempt  in.     See  tit.  Contempt  of  Coart. 

as  to,   1209,   1210. 
contribution  amon^  debtors.     See  tit.  ContrlbatloB.    , 

notice  to  secure,  709. 

costa 

for,  on  appeal,  how  claimed  and  recovered,  1034. 
in  probate  proceedings,  1720 
county,  may    issue   into   any,    687. 
credits,  levy  on,  688. 

damages  in  eminent  domain,  to  recover,  1252. 
death.     See  tit.  Death. 

not  to  issue  after,  1505. 

of  creditor,   686. 

of  debtor,   686. 

of  party,  effect  of  grenerally,  669. 

when  may  Issue  after,  1505. 
debtor  of  execution-debtor  may  pay  sheriff,  716. 
debts,  levy  on,  688. 
decedent 

decree  for  payment  of  debts  of,  execution  on,  1649. 

Judfrment   against,    execution   cannot   issue,    1505. 
dormant,  Judgment,  on,  685. 

eminent  domain,   to   recover  damages  in,   issues,   when.   1252. 
enforcement 

of  order  of  court,  by,  1007. 

^vhcn  Jadennent  reqtilrea 

performance  of  particular  act,  684. 
sale  df  property,   684. 
executed,  must  be,  and  how,  691. 
exe«*ntor 

against,   to  enforce  personal  liability,   1649. 

judgment  against,  no  execution  to  issue,  1604. 
exempt.     See  tit.  Exemption. 

materials  for  building,  are,   1196. 

what  property  is  from,  690. 
forcible  entry  and  detainer.     See  tit.  Forcible  Bntry  and  De- 
tainer. 

as  to,  in,  1174. 
foreclosure.     See  tit.  Forecloanre  of  Mortipave. 

for  deficit,   726. 
form   of,    682. 
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E3XECUTION    (continued), 
franchise,  levy  on,  688. 
from  Justices'  courts 
contents  of,  902. 
duty  of  officer  receiving,  904. 
may  Issue  at  any  time  within  Ave  years,  901. 
proceedings  supplementary  to  execution.     See  tit.   Suppie- 
'   mcntary  Proceedlnars. 
as  to  g'enerally,   905. 
renewal  of,  903. 
stay  of,  901a. 
generally,    681-721. 

gold-dust,  returned  at  current  value,  688. 
inspection,  execution-book  open  to,  683. 

Issuance  of  1 

after  Ave  years,  681. 
how  and  to  whom,  687. 
in  name  of  people,  682. 
may  after  five  years,   685. 
to  any  sheriff,  687. 
to  different  counties,  687. 

to  whom 

issued  when   property   required   to  be  delivered,   687 

may  issue,  687. 
when  stayed  or  enjoined,  681. 
where  Judgment  for  delivery   of   property,   682. 
within  flye  years  from  entry  of  Judgment,  681. 

Jndirment 

against  officers,  how  enforced,  710. 
barred  by  limitation,  685. 
manner  of  enforcing,   684. 
to  enforce,   684. 
Justices*  court.   See   tit.  Justices'  Courts. 
from,  901-905. 
Judgment  of  docketed  in  superior  court,  899. 

levy  o^ 

before  death,  proceedings  on,  1505. 
defendant  may  Indicate  property,  when,  691. 
during  period  of  lien,  effect  of,  688. 
effect   on  property,   688, 
generally,  691. 
how  made,   691. 
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EXECUTION   (continued). 
levy  of  (continued). 

09  property 

in  hands  of  heirs,  tenants,  trustees,  etc.,  682. 
subject   to,   682,   1196. 

property   subject   to,    688,    1196. 

to  be  made  on  part  of  property,  only,  where  sufficient,  691. 

until  made,  property  not  affected  by,  688. 

writ,  how  executed,  682. 
limitation 

Judgment  barred  by,  686. 

of  action  affnlnMt  olllcer  for 
money  collected  on,  339. 
seizure,  341. 
manual  delivery,  levy  on  property  capable  of,  688. 
materials  for  building:,   not  subject  to,   1196. 
may  Imine 

at  any  time  wltnin  Ave  years.  681. 

into  any  county,  687. 

to  any  sheriff,   687. 
money  1 

amount  and  kind  of  to  be  specifled,  682. 

specified  kind  of,  payable  in,  when,- 682. 
of  instrument.     See  tit.  Bxecatlon  of  Instrvment. 
order,   enforcing"  by,    1007. 
payntent . 

by  any  debtor  of  Judgrment  debtor,  716. 

in  specific  kind  of  money,  when,  682. 
people,  to  issue  in  name  of,  682. 
person,  nsalnat  the 

as  to  srenerally,  683. 

after  return   unsatisfied,   684. 

dischargre   of   prisoner,    1143-1164. 
preferred  claims  for  wag-es,  1206. 
prisoner.     See  tit.  Prisoner. 

discharge   of,    1143-1164. 

plaintiff  to  advance  funds*  for  support  of,   1164. 
proceedings   supplementary   to.     See   tit.   Snppiementary 


as  to  generally,  714-721. 
property 

exempt  from.     See  tit  Exemption. 
in  hands  of  heirs,  tenants,  etc..  682. 
liable  to,  688. 
not  affected  till  levy,'  688. 
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EXECUTION    (continued). 
real  property 

as  to  levy  upon,  682.  ^ 

Indexing.  688. 

purchaser's  rigrhts,  700-708. 
receiver.  In  aid  of,  564. 
redemption.     See  tit  RedeiMptloB. 
rents  and  profits  from  time  of  sale  until  redemption,  707. 

as  to  8renerally»  707. 

accountingr  for»  707. 

statement  of,   707. 
requisites  of.  682. 

return  of 

as  to,  683. 

failure   to   make,   of  sale,   attachment   for,   1576. 

grold-dust,  at  current  value  in  money,  688. 

recording*  where  real  property  levied  upon,  683. 

to  whom  to  be  made,  683. 

when  to  be  made,  683.  ~ 
sale  on.     See  tit.  BxecmHoM  Sale« 
satisfaction  of  Judgment  by  return  of,  675. 


effect  on  property,  688. 

generally,  691. 
sheriff's  deed,  when  purchaser  entitled  to,  703. 
ships,  against,   825. 

application  of  proceeds,  825. 
sole  trader's  property,  1811-1821, 
mibroffatloB 

by  debtor  paying,  709. 

of  surety  paying,  709. 
supplementary  proceedings,  714-721. 
surety  paying,   subrogation,   709. 
surplus  moneys,  691. 

third  person,  claim  of  property  by,  indemnity.  689. 
time  for  issuing,  extension  of,  685. 
tlflie  wltkiM  wklefc  May  iamie 

after  five  years  from  entry  of  Judgment,  when,  685. 

when  stayed  or  enjoined,  681. 

within  five  years  from  date  of  entry  of  Judgment,  681. 
threatened  levy  of  enjoined,  when,  681. 

to  iMue 

in  name  of  people,  682. 

to  whom,  when  property  required  to  be  delivered,  687. 

» 
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EXECUTION  (continued). 
to  wkom 

may  issue,  687. 

when  property  required  to  be  delivered,  6S7. 
until  levy,  property  not  affected  by,  688. 
vessels,  agrainst  application  of  proceeds  of  sale,  825. 
wagres,  claim  for  preferred,  1296. 
«ra«te 

may  be  restrained  until  expiration  of  time  to  redeem.  706. 

what  is  not,  706. 
what  property  liable  to  be  seized  on,  688. 
what  property  exempt  from  levy  under,  690. 
what  to  contain,  682. 
what  to  require,  682. 
who  may  issue,  682. 
whom   to  be  directed  to,   682. 
writ   of 

how  executed,  691. 

to  require  what  of  sheriff,  682. 

EXECVTION-BOOK 

as  evidence  of  contents  of  original  execution  and  return,  683. 
how  kept  and  what  to  contain,  683. 
open  to  inspection,  683.  ' 

recordinf?  execution   and   return   In,  683. 

EXECUTION   OF   INSTRUMENT 

defined,   19Z'i. 
EXECUTION  OF  JUDOMBNT  IN  CIVIL  ACTIONS.     See  til.   Bz- 
ecatloni    Supplementary   Proccedliisw. 

after  Ave  years,  686. 

not  to  revive  Judgrraent  for  money,  685. 
by  whom  real  property  sold  on  execution  may  redeem.     See 

tit.  Redemptloii. 
clalM  and  rcleaac  of  property 
held  under  execution,  710  [a], 
service  of  notice  of.     See  tit.  Claim. 
undertaking:  on,   710 [a] 

approval  and  disapproval  ot  undertaking,  712. 

by  party  claiming*  property,   amount  and   conditions  of, 

710%. 
exception  to  sureties,  how  made,  711  %. 
fllingr  a  certificate  of  undertaking",  711. 
justification  of  sureties,  712,  713. 
new  undertaking:,  when  to  be  given,   712  >4. 
when  undertaking  becomes  effectual,  713%. 
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EXECUTION  OF  JUDGMENT  IN  CIVIL  ACTION  (continued), 
collection  of  money  from  Judgment  debtor,  procedure,  710. 

disposition  of  money  by  the  court,  710. 

fee  for  filing'  transcript.  710. 
contribution   on.     See  tit.   Contiibiitloii. 
after  fiye  years  of  foreclosure.     See  tit.  Foreelonure  oC  Mort- 


exemption  from  execution.     See  tit.  ESxemptlon  from  ISxecn- 
tlon. 

final  money  Judg-ment  In  divorce.     See  tit.  Divorce. 

form   of,   682. 

homestead  set  apart  in  probate,  levy  upon.     See  tit.   Home- 

nteiid. 
how  enforced,  684. 
how  fflven,  692. 
how  issued.  687. 
If  purchaser  of  real  property  be  evicted  because  of  Irregrular- 

Ities  in  sale,  what  he  may  recover  and  from  whom,  708. 
If  purchaser   refuse   to  pay   purchase   money,   what   proceed- 

ingB  had,  696. 
in  action  for  divorce.     See  tit   Divorce. 

In  tf««c  of 

other  personal  property,  692. 

perishable   property,    692. 

real  property,  692. 
judgment  lien  or  levy.     See  tits.  Jndflrment  Lien)  I^evy. 
Justification  by  officer  executing.     See  tit.  Jiuitlllcatloii. 
not  to  be  affected  until  levy  is  made,  688. 
notice  of  sale  under  execution,  how  given,  692. 

oflleer 

may  refuse  purchaser's  bid,  when,  696. 
not  liable  beyond  certain  amount,  697. 
on  money  Judgment,   etc.,   how  enforced,   684. 

personal  property  not  cnpnble  of  maniial  delivery 

how  delivered  to  purchaser,  699. 
how  sold  and  delivered,  699. 
presumption  as  to  execution  In  foreclosure.    See  tit.  Foreelon* 

nre  of  Mortvaflre* 

proceedings  supplementary  to.     See  tit.  Supplementary  Pro* 
eeedinsfl. 

real  property,  when  absolute  sale  or  not,  700. 

In  latter  case,  what  certificate  must  show.  700. 
rents  and  profits  on,  707. 
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EXECUTION  OF  JUDGMENT  IN  CIVIL  ACTION  (coiitinueA>. 
revivor  of  Judg'ment  on  sale  to  set  aside  irregularity.  708. 

patition  for  purpose,  how  and  by  whom  made,  708. 
sale.     See  tit.  Bxecotlon  Sale. 

to    whom  ^ 

directed,  682. 

issued,  687.  • 

wtiat  it  shall  require.  682. 
what  shall  be  liable  to  be  seized  on,  688. 

when  Judg'ment  made  payable  in  specific  kind  of  money.  €92. 
when  made  returnable.  683. 
when   may  be  issued  agralnst  property  of  party  after   death, 

686. 
when  property  is  claimed  by  third  party,  689. 

indemnity,  689. 
who  may  issue.  682. 
within  what  time  may  be  issued,  681. 
writ  of,  how  executed.  691. 

EXECUTION   SALE 

absolute,  when,  of  real  estate,  703. 
between  what  hours  to  be  held,  694. 
bids,   etc..    695,   696. 
certificate  of,  700. 

illins  duplicate  with  recorder,  700. 

sale,  sheriff  to  give,  700. 

what   to  contain,    700. 
damages  to  realty,  purchaser  may  recover  for,  746. 
deed  of  sheriff,  703. 
delinqueni  purchaser,  695,  696. 
delivery  under,  of  property. 

not  susceptible  of  manual  delivery,  699. 

susceptible  of  manual  delivery.  698. 
enjoining  injury   to   property   after,   and   before   convevance. 

746. 
evicted  purchaser,  remedy  of,  708. 
excess  in  proceeds,  how  disposed  of,  691. 
extent  of  ofHcer's  liability,  697. 
generally,  694. 
ho^v  conducted 

after  sufficient  property  has  been  sold,  694. 

as  to  generally,  694. 

Judgment  debtor  may  direct  order  of  sale,  694. 

when  the  sale  is  personal  property  capable  of  delivery.  694. 
manner  of,  693.  694. 
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EXECUTION  SALE   (continued), 
notice  of,  692,  693. 
how  given,  692. 
in  case  Judgment  specified  kind  of  money  payable  in,  692. 

In  enme  of 

perishables,  692. 

personalty,    692. 

realty,  692. 
penalty  for  defacing  or  taking  down,  693. 
without  penalty,  693. 
ofBcer  or  deputy  not  to  purchase,  694. 
order  of,  Judgment  debtor  may  direct,  694. 
personalty,  manner  of,  694. 
proceedings,    694. 
property  not  susceptible  of  delivery,  certificate  of  sale,  699. 

pvrchaiier 

failure  to  get  possession  because  of  irregularity,  rights  of, 

708. 
may  recover  damages  for   Injuries  to  realty,   746. 
not  getting  possession,  revival  of  Judgment  in  favor  of,  708. 
rights  of  on  a  reversal  or  discharge  of  Judgment,  708. 

real  estate 

eviction   of  purchaser,  remedy,   708. 
rents  after,    707. 
redemptloner's.  701. 

refiuial  of  pnrchaaer  to  comply 

his   liability,   695. 

his  subsequent  bid  refused,  696. 

proceedings  on,  695. 
to  be  at  public  auction,  694. 
to  be  in  separate  lots  or  parcels,  694. 
to  cease  when  sufficient  property  sold,  694. 
waste,   restraining,   706. 
what  bids  may  be  refused,   6^96. 
what  title  passes,  700. 
"vhen  absolute,  700. 
when  conveyance  to  be  made,  703. 
without  notice,  what  penalty  attached,  693. 

DXECUTORS  AND  ADMINISTRATORS.  See  tits.  Clalma  Asalnst 
E«iitate|  Inventoryy  Appralaement,  and  Poaaeanloii  of  ESatatc. 

absconding,  etc.,  1630. 

absence   of  executor  named   from   state,   proceedings   in   case 
of,  1354. 
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EXECUTORS  AND  ADMINISTRATOJRS   (continued). 
meeount 

after  authority  revoJked,  1630. 
allowance  of,  conclusiveness  of,  1637. 

and  settlement  by,   to   render   exhibit  of  receipts  and    dis- 
bursements  and   claims    allowed,    1622. 
as  to,  1612-1640. 
at  expiration  of  term,  1628. 
at  expiration  of  term,  attachment  to  compel,  1628. 


for  disobeyln^r  citation,  1627. 

to  compel  citation  to  issue  before,  1628. 
citation  to  executor  to  render,  when  issued,  1623. 
citins  persons  intrusted  with  estate  to«  on  oath,  1461. 
debts  presented  and  allowed  to  be   exhibited,   1628. 
failure  to  render,  citation,  1623. 
final,  when   to  be  made,   1662. 
hearing  of  and  postponement  of,  1636. 
Increase  or  decrease  of  estate,  effect  of,  1614. 
may  be 

examined  under  oath,  1631.  i 

received  at  chambers,  166. 

neglect  to  render,  how  treated,  1653. 
objections  to,  1627.  1635. 

and  contents  of,  1635. 

examination  of  executor,  1626. 
of,  after   authority   revoked,  1630. 
of,   after  letters  revoked,   1423. 
of,  interested  parties  may  file  exceptions  to,  1635. 
of  receipts  and  disbursements,  and  claims  allowed,  1622. 
on  final  distribution.  1665. 

payments     without     affidavit     and     allowance,     accepted, 
when,   1632. 
petition 

for  citation,  1624. 

that  executor  be  required  to  render,  who  may  Ble,  1624. 
rendered  by  the  payment  of  debts,  1612. 
revoking  letters  for  failure  to  obey  citation  to,  1627,  1(30. 
•ettlement  of 

as  to  generally,   1633. 

conclusive,  1637. 

proof  of  notice,   1638. 

time   to   render,   1622,   1628. 

to  show,  what,   1622,   1628. 
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BaCBCUTORS  AND  ADMINISTRATORS   (continued). 
account   (continued). 

•ettlcment  of  (continued). 
voneliers 

items  less  than  twenty  dollars  to  be  accepted  without, 

when,   1682. 
lost,  proof  of  payment,  1631. 
must  produce  and  file,  1631. 
to  remain  in  court,  1631. 
to  support  claim,  may  require,   1494. 
withdrawal  of,  1631. 
when   may  be   required.   1622. 

who  Buir 

contest,   1626. 

require,  1622. 
when  final  to  be  made,  1632. 
within   thirty  days  after  notice  to  creditors,  1628. 

■ecomfttlns  of 

chargeable   with  all   the   estate,   1613. 

claims    paid    for    less    than    value,    allowance    of    amount 

actually  paid  only,  1617. 
sale  for  more  than  appraisement,  1614. 

actions  by  and  nsnlnst 

contest  of  will.     See  tit.  Will. 

conversion 

action  by,  for,   1.583. 

costs  in  action  by  or  against,  char^reable  to  when,  1031. 

of  decedent,  action  against  representative  for,  1584. 

death 

caused  by  negligence,  action  by  for,  377. 
wrongful,  action  by  for,  377. 
ejectment  lies  by  and  against,  1582. 

cxccvtlon 

after  death  of  party,  executor  may  have,  when,  686. 
against,  to  enforce  personal  liability  on  debts  of  estate 

1649. 
fraudulent  conveyance.     See   tit.   Fraudulent  Conveyance. 
by  decedent  to  recover  property,   1589. 
creditor,  asking  executor  to  bring  action  to  set  a»lde.  to 

advance  costs,  1690. 
executor  not  bound  to  sue  to  set  aside,  1590. 
of  decedent,  recovery  by  representative,  1589-1591. 
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EXECUTORS  AND  ADMINISTRATORS   (continued). 
actions  hr  and  nsnlnst   (continued). 
frnndulcnt  c*onveynncc    (continued). 
recovery  of 

by   representative,   1589-1691. 
sale   of  property,  disposition   of  proceeds,   1591. 
generally,   1581-1585. 

Jndarnftcnt   nsalnst   exccntor 

creates   no   lien,   1504. 

no  execution  to  i8su.e  on,  1504. 

transcript  to  be  flied  amongr  papers,  1504. 
limitations.  352. 

may  sue  without  Joining:  persons  beneficially  Interested,  S69. 
negligence  causing  death,  may  sue  for,  877. 
on  bonds  of,  may  be  brought  by  another  administrator,  15SS. 
on  contracts,  may  be  maintained  by,  1582. 
only  those  to  whom  letters  issued  need  be  joined,  1587. 
parties     to,     representativ^es    not    qualifying    need    not    be 

Joined,    1587. 
partition,   executor's  possession   is  possession   of   heirs   for 

purpose  of,  1681. 
partner,  surviving,  action  to  compel  to  account,  1S85. 
quieting  title.     See  tit  Action  to  <lalet  Title. 

action  lies  by  for  purpose  of,  1452. 

helm 

may  Join  representative  in  action  to,  1452. 
of  devisee  may  sue  to,  1452. 

poMcsslon 

of  executor  is  possession  of  heir  for  purpose  of,  1681. 

of  representative   for  purpose   of,   1581. 
restraining    executor    during   proceeding    to    establish   lost 

will,  1341. 
substitution  of.  as  party,  385. 
to  determine  adverse  claim,  lies  by  or  against,  1582. 

treapnss 

action  for  by  representative,   1583. 
of  decedent,  action  against  representative  fof,  1584. 
trover,  action  of  lies  by  or  against,  1583,  1584. 

waste 

action  by  for,  1588. 

of  decedent,  action  against  representative  for,   1684. 
within  what  time  may  be  brought,  353,  365. 
acts  of  valid  till  revoked,  1428. 
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EXECUTORS  AND  ADMINISTRATORS   (continued), 
administrator.     See  tit.  Admlnlatratom. 
account  of.     See  '^aeeoimt,''  this  title. 

appointment  of  successor,  on  resignation  of  executor  or  ad- 
ministrator, 1427. 
creditor  as,  1365. 

guardian  of  infant  or  lunatic  as,  1368. 
infant,  incompetent  as,  1369. 
judge  may  issue  letters  at  chambers,  166. 
lunatic  Incompetent  as«  1369. 
male  preferred  to  female,  1366. 
married  woman  as,  1370. 
non-resident,  incompetent  as,   1369.  ' 
order  of  persons  entitled  to  administer,  1366. 
partner,  incompetent  as,  1365. 

persons  equally  entitled  to  act,  who  preferred,  1866. 
special 
'       account  of,   1417. 

actions  by  and  against,  1415. 

appeal,  none  from  appointment  of,  1412. 

appointment  of 

by  judge  at  chambers,  166. 
time  and  manner  of,  1412. 
bond   of,   1414. 

claims,  not  liable  to  actions  on,   1415. 
delivery  of  property  to  successor,  1416. 
duties  of,  1415. 

Issue  of  letters  to  -^ 

as  to,   1412. 

by  judge  at  chambers,  166. 

time  and  manner  of,  1412.  > 

judge  may  issue  letters  to  at  chambers,  166. 
liabilities  of,  1415. 

no  notice  of  appointment  necessary.   1412. 
not  liable  to  creditor  on  claim,  1415. 

oath  of.     See  tit.  Oaths  and  Bonds  of  Bxecntors  and  Ad- 
ministrators* 
as  to,   1414. 
powers  of 

as   to,  1411,   1415. 

cease   when   letters  testamentary  or   of  administration 
issue,  1416. 
preference  of  persons  entitled  to  letters  as,  1413. 
suits  by  and  against,  1415. 
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EXECUTORS  AND  ADMINISTRATORS   (continued). 
Rdinlntstrator    (continued). 
•pedal   (continued). 

when  may  be  appointed.  1411. 
successor,  appointed  on  resigrnation  of  executor  or  adminis- 
trator,  1427. 
who  appointed  when  all  others  incompetent,  13 6S. 
who  incompetent  to  act  as,  1865,  3368. 
who  may  act  as,  1365. 
whole  blood  preferred  to  half  blood,  1366. 

nrlth  will  annexed 

appointment  on  death  or  incompetency  of  all  represcnt^i- 

tives,  1426. 
when   other  property   found,   1698. 
all  matters  may   be   contested  by   heirs,   1636. 
allonraneea 

attorney's  fees,  1616,  1619. 
necessary  expenses,  1616. 
allowed  fees  for  attorneys,   extraordinary  service,   1619. 
further    allowance    may    be    made   by   court   when   deemed 

Just,  1619. 
provision  not  to  apply   to  certain  cases,  1619. 
any  item  of  exhibit  may  be  contested,  1626. 
appeals 

dispensing:  with  security,  946. 

for  appointment  of  special  administrator,  none,   141^. 
lies  from  what  orders  respectiner»  963. 
official  bond,  sufficient  in,   965. 

orders  relating  to  issuing,  etc.,  letters,  appealable,  959. 
reversal  of  order  appointing,  effect  on  acts,  966. 
appointment 

certificate  of,  seal  of  court,  163. 
nuncupative   will.     See   tit.   Wills. 

appointment  as,  in  other  cases,  1345. 
of   agent   to    take   possession   for   absentees*      See   tiL   Ak- 

senteea. 
of   guardian   of  Incompetent  as   administrator.   1368. 
transcript  of  court  minutes  to  be  evidence,  1429. 
as  parties  to  actions,  1586. 
attachment  for  not  obeying  citation,   1627. 
authority,  territorial  limits  of,  1913. 
bond  and  oath  of.     See  tit.  Oaths  and  Bond*  of  Ebcecaton  aa^ 

Administrators. 
bond  of  former  executor,  etc.,  action  by,  on,   1586. 
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E3XECUTORS  AND  ADMINISTRATORS   (continued), 
bonds  of,  suit  on,  1586. 
certificate  to  claimant,  1696. 
charged  with  all  estate,  1613. 
citation  of  to  account,  1623. 
.    attachment  for  failure  to  obey,  1627. 

on  application,  1625. 
claims,  must  not  purchase,  1617. 
co-executor  disqualified,  power,   1425. 
code  provisions   groverning  appointment,  powers,   and   duties. 

304. 
commissions,  1618. 

allowed,  extraordinary  service,  1618. 
and  allowances  of,  1618. 
where  estate  distributed  In  kind,  1618. 
compensation  of,  1616,  1618. 

appeal  from  order  of  court,  1616. 

attorney  of,  1616,  1619. 

contract  with  heirs,  etc.,  for  higrher,  1618. 

executor  or  administrator,  1616. 

extra  allofvance 

limitations  upon,  1618. 
when  made,  1618. 
provision  therefor  in  will,  1616,  1617. 
eompoiin  dinar 
claims  by,  1588. 
debts,  1588. 
contempt,  removal  for,  1721. 

continuance  of  time  for  administration,  where  will  has  limi- 
tation, 1670. 
contracts  of  decedent 

conveyance,   effect  of,    1603. 
for  pvrchaiie  of  land 

bond  of  purchaser,  1567. 
enforcement  of 

contest  of  specific  performance  of,  1598. 
conveyance  under  decree  of  court,  passes  title^  1603. 
court  will  decree  by  executor,  when,  1600. 
death  of  vendor  before  conveyance,  rigrhts  on,  1606. 
decree 
directlnif 

certified  copy  prima  facie  evidence,  1601. 
representative  to  complete,  1597,  1600-1603, 
when  court  will  make,  1600. 
for,  1602. 
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EXECUTORS  AND  ADMINISTRATORS   (continued). 
contracts  of  decedent  (continued). 
for  purchAMc  of  land   (continued). 
enforcement  of    (continued). 

death  of  vendor  before  conveyance   (continued). 
decree   (continued). 

may   direct  surrender  of  possession,   1607. 
when   made,   1607. 
effect  of  special  performance  of,  1604. 
executor  decreed  to  convey,  when,  1597. 
execution   of  conveyance  by   representative,   record    of. 

1601. 
hearinfiT,    1598. 
notice,   1698. 

petition  for 

^  as  to,   1598. 

representative   to  complete,  1598. 
contest  of,  1599. 
hearing,   1598. 
notice,    1598. 
to,  enforce,  dismissed  without  prejudice,  when,  1€02. 
recordlnir  decree  of 
effect  of,  1604. 
for  conveyance 

does  not  supersede  court's  power  to  enforce,  1605. 
gives  right  to  possession,  1607. 
representative  to  complete  contract,  1597,  1600-1603. 
executor  to  assign  on  confirmation  of  sale,  1566. 
sale  of,  1565,  1566. 

conditions  of  purchase,  1566. 
when  court  will  not  decree,  1602. 
right  of  petitioner  to  enforce,  1602. 
conversion 

action  by  for,  1583. 
may  maintain  action   for,  1583. 
conveyance 

by,  petition  for,  1598. 

contest  of,  by   interested  parties,   1599. 
of  real  estate  in  transfer  of  personal  property  by  executors. 
See  tit.  Conveyance  of  Real  Estate  and  Transfer  of  Per- 
sonal Property  by  Executors. 
or  transfers,  when  order  to  be  made,  1600. 
corporation  as  executor,  1348. 
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KXECUTORS  AND  ADMINISTRATORS   (continued). 
easts 

allowed,  1509. 

individually  liable  for,  1509. 
creditor,  application  by,  for  letters,  appointment  of  another  on 

request  of  another  creditor,   1367. 
day    of   settlement    to    be   postponed,    and    must   grive    notice 
thereof,  1633. 

'     death 

administration  with  will  annexed  to  be  issued,  on,  of  exec- 
utor, 1353. 
of,  executor  of  not  entitled  to  letters,  1353. 
of,  letters  of  administration  with  will  annexed  to  be  issued, 
1353. 
debtor,  effect  of  naming  as  executor,  1447. 
debts 
.attorneys'  fees  in  suit  by  executor  against,  1510. 
not  discharged  by  appointment  as  executor,  1447. 
uncollected  without  fault,  1615. 
decree 

and  discharge  of  executor  or  administrator,  1697. 
for .  conveyance   may   direct  possession   to   be   surrendered, 
1607. 
decree  may  direct  possession  to  be  surrendered,  1607. 
does  not  supersede  power  of  court  to  enforce  it,*  1605. 
effect  of  recording,  1604. 
dlseharye 
final,  1697. 

further  letters  may  be  issued  after,  1698. 
of  executor  or  administrator,  1697. 
of,  from  liability,  decree  of,  when   to  be  made,  1697. 
or  bequest  of  debt  due  by  executor,  1448. 
diseo^ery  of 

other  property,  effect  of,  1698. 

property  after  settlement,  issuance  of  letters,  1698. 
disposition  of  estate  recovered,  1591. 
disqualification    of   Judges    and    transfers    of   administrators, 

1431-1438. 
domiciliary  representative.     See  tit.  Domtdllarr  Representa- 
tive. 
drunkard,  incompetent,  1369. 
effeet  of 

conveyance  by,  1603. 
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EXECUTORS  AND  ADMINISTRATORS    (continued). 
effect  of   (continued). 

recording  copy  of  decree  for  conveyance,  1604. 
transfer  by,  1603.  / 

execution  of  conveyance  or  transfer  and  the  recording  of  the 
order  therefor,   1601. 

executor 

as  defendant.    See  tits.  Parties  to  Action)  Parties  Defcndaat. 

bequest  of  debt  against,  1448. 

costs  in  action  against,  1031. 

discharge  of  debt  against,  144S. 

effect  of  naming  debtor  as,  1447. 

forfeits  rights  to  letters,  when,  1301. 

letters  of.     See  tit.   Lettem  Tentamcntary  and  of  Admlal*- 
tratlon. 

may  be  sued  for  waste  or  trespass  of  decedent,  1384. 

not  to  be  purchaser  at  own   sale.     See  tits.   Sale  of  Dece- 
dent's Property)  Sale  of  Real  Estate,  etc. 

oaths  and  bonds  of.     See  tit.  Oaths  and  Bonds  of  Execvtors, 
etc. 

of  executor,   1353. 

powers  and  duties,  etc.,  304. 

resignation  of  to  be  in  writing,  1702. 

who  incompetent  to  serve  as,   1350. 
executrix,  married  woman  may  be  appointed  as,  1352,  1370. 

Ilnal 

account.     See  "account,*'  this  title. 

settlement,  decree  and  discharge  of,  1697. 
foreclosure  by  mortgage.     See  tit.  Foreclosure. 
form  of  letters,  1360-1362. 

former  executor,  etc.,  action  on  bond  of,  1586. 
fraudulent  conveyance  by  testator,  1589-1591. 

h^Karlnir  on 

account  may  be  postponed,  1636, 
settlement.  1633. 
heirs,  rights  against,  1462. 

In  case  of  death  of,  personal  representatives  to  present  ac- 
count, 1639. 
incompetency  of  all  representatives,  appointment  of  adminis- 
trator, 1426. 
incompetent,  what  to  be  done.  1426. 
individually  liable  for  debts  decreed  to  be  paid,  1649. 
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EXECUTORS  AND  ADMINISTRATORS   (continued). 
Infant 

as  executor.  1350-1354. 

minority  of  executors,  .proceedings  on,  1354. 

or  Incompetent 

when  nominated  guardian  appointed  administrator,  1367. 
whQ  appointed  administrator,,  when  appointed,   1367. 
Insane  person   incompetent  as  administrator,  1369. 

Interested  party 

may  contest  hearing  for  order  to  convey,  1599. 
may  file  exceptions  to  account,  1635. 

Joint  execntom 
nct«  of 

as  to  validity  of,  1355. 

of  remaining  when  colleagues  disqualified,   1425. 
less  than  whole  number  may  act,  1355. 
majority,  acts  of,  valid,  1355. 

remaining  when   colleagues   disqualified,    when.    1355. 
two  executors,  acts  of  one  effectual,  when,  1855. 
where  all  not  appointed,  those  appointed  have  full  authority, 
1355. 
Judgment  against,  1504. 

letters   testamentary  or   of  administration.      See    tit.   I^ettem 
Testamentary  and  of  Administration. 

Uabtiltles  of 

as  to,  1612,  1649. 

executor  may  be  charired 

with  all  of  estate,  etc.,  1613. 

with  uncollected  debts,  when,  1615. 
for  failure  to  give  notice  to  creditors,  1650. 
for  selling  for  less  than  appraisement,  1614. 
for  uncollected  debts,  1615. 
not  to  profit  or  lose  by  estate,  1614. 

personally  liable,  vthen 

as  to.  generally,  1612.  1649. 

on  debts  after  decree  of  payment,- 1649. 

on  promise  to  answer  out  of  own  estate;  1612. 

statute  of  frauds  as  afFeotfng,  1612. 

to  creditor  for  allowed  claim,  1649. 
uncollected  debts  without  fault,  1615. 
loss  by 

estate  not  to  prejudice,  1614. 
loss  and  profit  of  estate,  1614. 
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EXECUTORS  AND  ADMINISTRATORS   (continued). 
marrlflffe  of 

administratrix,  1352,  1370. 
executrix,  1362. 
married  woman  may  act  as  administratrix,  1370. 
may  compound,  1588. 
may    maintain   actions    for   waste,   conversion,   and   trespass, 

1583.< 
may  sue  and  be  sued  for  recovery  of  property,  1582. 
misconduct  on  sale,  1571,   1572,   1576. 
moneys  to  be  Invested  by  order  of  court,  1640. 
nomination  by  of  person  entitled  to  letters,  1379. 
nominee  of  surviving  husband  or  wife,  1365. 
non-resident  as  administrator,   1369. 
not  liable   to   real   estate  agent  for  commissions  for   sale  of 

real  property,  1559. 
not  to  profit  or  lose  by  estate,  1614. 
not  to  purchase  claims  against  estate,  1617. 
notice  of 

hearing  of  petition  by  to  malce  conveyance,  1598. 
settlement,  must  state,  1634. 
nuncupative  will,  executors,  manner  of  appointment,  1345. 
oath  and  bond  of.     See  tit.  Oaths  and  Bonds  of  ESxecntom  mmi 
Administrators. 
as  to,  1387-1407. 
objections   to  account,  who  may  file,   1626. 
order  of  persons  entitled  to  administer,   1365. 
partnership,   1585. 
,  payment  of  debts   of  estate,   1643. 

after    decree    for    payment    of    debts,    executor    personallT 

liable   to   creditors,   1649. 
as  to,  1612. 
claims   not   included   in   order   for   payment   of   debts,   hov 

disposed  of,  1660. 
estate  insufBcient  a  dividend  to  be  paid,  1645. 
final  account,  when  to  be  made,  1652. 
funeral   expenses   and   expenses   of  last  sickness.     See  tit 

Fnneral  Bzpenses. 
neglect  to  render  final  account,  how  treated,  1663. 
order  for  payment  of 

d^bts  and  discharge.  1647. 
legacies  and  extension  of  time,  1651. 
order  in  which  to  be  paid,  1643. 

debts  having  preference  by  the  laws  of  the  United  Statef. 
1643. 
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E:X£CUT0RS  and  administrators   (continued). 
p«7inent  of  debts  of  estate   (continued). 
order  In  whleh  to  be  paid  (continued), 
funeral  expenses,  of,  1648. 

Judfirments  rendered  against  decedent  In  lifetime,  1643. 
of  last  sickness,   1643. 
or  other  demands  against  estate,  1643. 
mortgages,    1643. 
provision  for  disputed  and  contingent  claims,  1648. 
where  property  insufficient  to  pay  mortgage,  1644. 
personal  liability,  1612. 

petition 

and  contents  for  letters  and  actions  thereon,  1371. 
for  citation  to  render  final  or  other  account,  1624. 
for,  to  make  conveyance  or  transfer,  and  notice  of  hearing, 
1598. 
poaaesaloB 

of  estate,  1452. 
to  take,  1581. 
poiwem  and  duties  of 
aets  of 

valid  until  power  revoked,  1428. 
administrator  nwtth  will  annexed 

acts  of,  effect,   1356. 

power  of,  1356. 
appralaentent 

increase  or  decrease  of  estate,  effect  of,  1614. 

rights  and  liabilities  on  sale  for  more  or  less  than,  1614. 
as  to,  1355. 
cannot  parehase 

claims  against  estate,  1617. 

property  of  estate,  1576. 
eharyeable  with 

estate  at  appraised  value,  1613. 

interest,  profit,  and  income  of  estate,  1613. 
claim  against  estate,  cannot  purchase,  1617. 
code  provisions  governing  powers  and  duties  of,  304. 
compounding  debt  by.     See  tit.  Compounding  Claim. 

as  to,  1588. 
compromise  of  debt  by,  1588. 
debts  ^ 

uncollected,  liability  for,  1615. 
depreciation  of  estate  without  fault,  executor  not  to  lose  by, 
1614. 
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EXECUTORS  AND  ADMINISTRATORS   (continued). 
powers  and  duties  of  (continued)* 

executor,    power    of,    when    appplnted    aiter   reTocation    of 

prior  letters,  1424. 
heir.     See  tit  Heir. 
in  managrement  of  estate,  1581. 
increase  or  decrease  of  estate,  effect  of,  1614. 
iB^estineiit  of  funds 

in  what  securities,  1640.  ^ 

pending  settlement,   1640. 

procedure  in  obtaining  order,  1640. 
lease  of  estate  by,  1579. 
mortgage  of  estate  by,   1578. 
not  to  profit  by  increase  of  estate,   1614. 
possession 

entitled  to  of  personal  and  real  estate,  1452. 

heirs 

may  sue  for"  Jointly  with  executor.  1452. 
or  devisee  ma^;   sue  to  recover,  1452. 

possession  of  estate 

recovery  of,  by  representative,  1452. 

to   take,   1581. 

of  heir  or  devisee  subject  to  possession  of«  1581. 

of,  is  possession  of  heirs  or  devisees  for  what  purposes. 
1453. 

right   of  heirs   or   devisees   to,   1581. 
profit  by  Increase  of  estate,  not  to  benefit,  1614. 
territorial  limits  of  authority  of.  1913. 
to  collect  debts  due  the  estate,  1681. 
to  take  possession  of  entire  estate,  1581. 
preference  among  those  equally  entitled,  1366. 

prollt 

and  loss  of  estate,  1614. 

by  estate,  not  to,  1614. 
proof  of  notice  of  settlement  of  accounts,  1638. 
purchase  by.  fraudulent,   1576. 

real  estate  to  be  delivered  to  heirs  after  ten  months,  14SS. 
recording  of  decree  for  conveyance  does  not  supersede  power 
of  court  to  enforce  it,  1605. 

recovery  of  property  frandalentljr  disposed  of 

by  administrator,  1589. 

when  administrator  to  sue  as  provided,  1590. 
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EXECUTORS  AND  ADMINISTRATORS   (continued) 

and  suspension,  In  certain  cases,  1436-1440. 

citation  to,  to  show  cause,  1437. 

for  contempt,  1721. 

for  disobedience  bf  orders,  1721. 

for  failure  to  make 

Inventory  of  after-dlscovered  property    1451 
return  of  sale,  1575. 

of,  the  hearlnif 

attachment  to  compel  attendance,   1576. 
compelling  attendance,  1576. 
when  committed  for  contempt.  1721. 
rennncUitloii 

by  executor,  appointment  of  another,  1301 
failure  to  petition  for  letters  amounts  to.'lSOL 
re«lirnatloii  of 

accounting  and   delivery   of  property    1427 
as  to,  1427. 

liability   on   bond,   1427. 
revocation 

account  after,  1423,  1629. 
accounting,  for  dereliction  in,  1627,  1629. 
all  acts  before  are  valid,  1428. 
citation  to  administrator  to  issue,  1384. 
duty  to  remaining  executors,  1426! 
failure  to 

obey  citation,  1437. 

return  account  of  sale,  1575. 
for  contempt,  1721. 

for  failure  to 

give  notice  to  creditor,  1511. 

make  return  of  sale,  1675. 

return  Inventory,  1449. 
for  neglect  to  give  new  bond,  1401,  1405. 
hearing  of  petition  for,  1385. 
how   obtained,    1883. 
notice  of,  1385. 

of  admlnlatratlon 

on  peUtion  of  person  entitled  to  letters    1385 
upon  probate  of  will,  1423. 
of  all  representatives,  appointment  of  administrator,   1424. 
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EXECUTORS  AND  ADMINISTRATORS   (continued). 
revocation   (continued). 
of  letters 

and  appointment  of  administrator,  1427. 
and  proceedings  thereon,  1378,  1379. 
for  failure  to  account,  1616. 
of  administrator,  citation  to,  1384. 
of  probate  of  will,  effect  on  powers  and  duties  of,  1351. 
of  representative  reslgrnlner.  1427. 

on  proceedings  to  suspend  representatives,  1437,  1439. 
petition  for,  1383,  1384. 

powers  of  subsequent  representative,  1424. 
prior  rights  of  relatives  entitle  them  to  have  revoked  prior 

letters,  1383.   1386. 
upon  probate  of  will,  1423. 

when  granted  to  one  other  than  competent^  1383,  13S5. 
who  may  obtain,   1383. 
revoking  of  authority  of,  when,   1630. 

rights  of  petitioner  to  enforce  contract  for  conveyance,  1602. 
settlement  of  account.     See  <<«ccottiit,"  this  title, 
account,  when  regarded  as  final,   1647. 
appointing   the   day,   1633. 

apportionment  where  funds  Insufficient  to  meet  debts,  1647. 
conclusiveness  of,  1637. 
contest  of  claims,  1636. 
extension  of  time  for  final  account,  1651. 

'  flnnl 

account,  partition  and  distribution  at  same  time,  1634. 

and  discharge,  1697. 

notice  of,   1653. 
hearing,  postponement  of,  .1636. 
heirs  may  contest  all  matters,  1636. 

neglect  to  render  final  account,  proceedings  to  compel,  16S3. 
notice 

as  to.  1633. 

of,  further,  1633. 

decree  must  show  proof  was  made,  1688. 
on  final  distribution,  1665. 

order  for  payment  of  debts,  and  discharge  of  representa- 
tive. 1647, 
proof  of  notice  necessary  before,  1638, 
reference    of,    1636. 

powers   and   duties   of,   1411-1417. 

to  be  conclusive,  when,  and  when  not,  1637. 
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EXECUTORS  AND  ADMINISTRATORS    (continued). 
settlement  of  aeeonnt  (continued), 
-w^hen  conclusive  and  when  not,  1637. 
^^hen  final  to  be  made,  1662. 
some  only,  acts  of,  valid  when,   1355. 
special  administrators.     See  tit.  Special  Administrator, 
apeclal  notice  to  heirs 
how  given,  1380. 

request  for  and  what  to  contain,  1380. 
aulta  by  aniT  asainst 
mair  sne 

for  death,  377. 
without  beneficiary,  367. 
surviving  partner  to  settle  up  business,  1585. 
accounts  to  be  rendered,  1585. 
interest  therein  to  be  appraised,  1585. 
surviving  partner.     See  tit.  Partnership. 
suspension  of,  1436,  1439. 

any  interested  party  may  appear  at  hearing  for,  1438. 
citation  for,  1437. 
embeszlement  by,  1436. 

executor  may  answer  or  demur  to  application  for,  1438. 
for  waste,   1486. 
grounds  for,  1436. 

issues  raised  to  be  determined  by  the  court,  1438. 
Judge  at  chambers  may  suspend,  166. 
manner  of  proceeding,  1433. 
notice  of 
as  to,  1437. 

publication  of  when  executor  Is  absent  or  conceals  him- 
self, 1439. 
to   absconding   representative,   by   publication,    1439. 
pcndlns  petition 

for  additional  bond,   1401. 
that  executor  give  bond,  1401. 
power  of,  1401. 

reipoval  of  on  proceedings  therefor,  1437. 
the  hearing 
as  to,  1438. 
pleadings  on,  1437. 

punishment  for  refusal  to  answer  questions,  1410. 
'territorial  limits  of  authority,  1913. 
to  account  after  authority  revoked,  1629. 

to  be   removed   when    committed    for   contempt   and   another 
appointed,  1721. 
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EXECUTORS  AND  ADMINISTRATORS   (continued). 

to  complete  contracts  for  sale   of  real  or  personal   propertj 

when,  1597. 
to  produce  and  file  vouchers  which  remain  in  court,  1631. 
to  render  accounts  at  expiration  of  term,  1628. 

transfera  by 

effect  of,  1603. 

when  order  to  be  made,  1600. 


action  by,  for,  1583. 
by  decedent,  action  for  against,  1584. 
may  maintain  actions  tor,  1583. 

of   decedent,    executor   or   administrator   may   be    sued    to^ 
1584. 
unclaimed  estate,  how  disposed  of,   1693. 

ancoUected  debt 

without  fault,  no  personal  liability,  1616. 
vouchers  for  items  less  than  twenty  dollars,  when  acceptdl 
1632. 

^  • 

waste 

action  by,  for,  1583. 
by  decedent,  action  against  for,  1584. 
may  maintain  actions  for,  1583. 

of   decedent,   executor   or   administrator   may    be   %ued    for. 
1584. 
wLat  executors  are  not  parties  to  actions,  1687. 
when  real  and  personal  property  of  absentee  to  be  so^d.     Sef 

tit.     Abaentee. 
when  settlement  is  flnal,  notice  must  so  state,  1684. 
where  party  to  whom  conveyance  or  transfer  is  made  is  dead. 

1606. 
who  to  act  as,  when  all  acting  are  incompetent,  1426. 
wills  found  after  letters  of  administration  granted,  1423-1429. 

eXBMPLARY  DAMAGES.     See  tit     Damages. 

EXEMPT  PROPERTY.     See  tit.     Exemption  from  Exeevtiea, 

EXEMPTION.     See  tit.     Exemption  from  Execution. 

execution,  from,  690. 
from  jury  duty,  200. 

affidavit,  202. 
judgment  against  officers,  how  enforced,  710. 
Jury,  from,  200. 
what  property  exempt  from  execution,  690. 
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-fiXBBIFTION  FROM  EXBGVTIOIf 

homestead  exempt.     See  tit.   Homestead. 

shares  In  homestead  association.     See  tit.  Homestead. 

what  property  exempt. 

arms,  uniforms  and  accoutrements,  690. 

cabin  or  tools  of  miner,  690. 

chairs,  tables,  desks  and  books  to  the  value  of  two  hun- 
dred dollars,  690. 

court-houses,  Jails,  public  offices  and  bulldlnfTS,  lots, 
grounds  and  personal  property.  690. 

earnlngrs  of  the  Judgrment  debtor  for  his  personal  service, 
690. 

farming  utensils  or  Instruments  of  husbandry,  690. 

fire  engines,  hooks,  ladders,  carts,  trucks,  etc.,  of  fire  com- 
pany, 690. 

flshlng-boflt  and  net,  690. 

machinery,  tools  and  Implements  necessary  for  boring, 
sinking  and  putting  down  artesian  wells,  690. 

material,  etc..  for  construction,  alteration  and  repair  of 
building,  etc.,  690. 

moneys,  benefits,  privileges,  or  immunities  growing  out  of 
life  Insurance,  690. 

nautical  Instruments  and  wearing  apparel  of  master,  etc., 
of  vessel,  690. 

necessary  household  tables  and  kitchen  furniture,  690. 

poultry,  690. 

•hares 

held  by  a  member  of  a  homestead  association,  690. 

of  stock  In  building  and  loan  association,  690. 
tools  or  Implements  of  mechanic  or  artisan,  690. 
two  liorses,  two  oxen  or  two  mules  and  their  harness,  690. 
wages  and  earnings  of  seamen,  690. 

EXHIBITS.     See    tits.     Answer)    Complaint |    Pleadings. 

material  objects,  as  evidence,  1964. 

EXONERATION.     See  tit.     Ball. 
of  ball,  488,  489,  491. 

EXPENSES. 

funeral.     See   tit.     Funeral  Expenses,  etc. 

of  executor  and  administrator.  See  tit.  Ezecntciv  and  Ad- 
ministrator. 

of  last  sickness.  See  tit.  Funeral  Expenses  and  Expenses  of 
Last  Sfekness. 

of  supreme  court.  47. 
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EXPENSES     OF     ADMINISTRATION.     See    tit.     BKe««tor     mi 
Administrator. 

attorneys'  fees  as.     See  tit  Claims  asalnst  Estate. 
EXPERTS.     See   tit.     Witness. 

as  to  handwriting.     See  tit.     Handwriting* 
deciphering  characters,  etc.,  1863. 
generally.   1870. 
laws  of  foreign  country,  proving,  1901. 

EXPRESS   AGENT 

exempt  from  Jury  duty,  200. 

EXPRESS  TRUST.     See  tit.     Tmats  and  Trustees. 

EXTENSION   OF   TIME 

as  to  generally,  1054. 

EXTRA  SESSION 

of  superior  court.     See   tit.   Snperlcr  Court. 

FACTS.     See   tit.     Pleadings. 

ancient  evidence  of  common  reputation  as  to,  1870. 
collateral,  inquiry  into,  1868. 

conclusions   of   law   not   supported   by   finding   of   fact.   Judg- 
ment set  aside  for,  663. 
degree  of  certainty  required  to  establish,  1826. 
errors  in,  judgment  set  aside  for,  663. 
findings  of.     See  tit.  Findings. 

as  to  generally,  683-636. 
instructions  as  to.     See  tit.  E«*ldence|  Instmctiona« 
insufficiency   of,  ground  for  demurrer,   430. 

issve   of 

arises   how,    590. 

tried  by  whom,  592. 
Jury,  Judges  of,  2101. 

of  which  court  will   take  Judicial  notice,  1875. 
pleaded,  must  be,  425. 
questions  of,  to  be  tried  by  Jury,  2101. 
special  issues  not  made  by  pleadings,  how  tried,  309. 
to  be  stated  in  complaint,  426. 
what  facts  may  be  proved  on  trial,   1870. 
when   general  or  special  may  be  given,   626. 

FALSE    IMPRISONMENT 

limitation  of  action  for,  340. 

FAMILY.     See   tit     Family   Allowance. 

property  exempt  from  execution   to  be  set  aside  for  use  of. 
1465. 
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F^AMILY  ALLOWANCB.     See  tit.     Support  of  FamUy. 

all  exempt  property  to  be  sef^apart  tor,  1465. 

apparel,  etc.,  1465. 

apportionment  between  widow  and  children,   1468-1470. 

dates  from  death,  1467. 

duration  of,  1466. 

estate  of  missing  persons,   out  of,   1822b. 

exempt  from  execution,  property,  1465. 

extra  or  additional,   1466. 

fifteen  hundred  dollars,  estate  under,  1469. 

generally,  1464,  1465. 

homestead,   1464,    1465,   1474,    1486. 

mfsslng  person,  out  of  estate  of«  1822b. 

possession    of  homestead,   1464. 

preference,  1467. 

provision  in  will  for,  1560,  1562. 

summary  administration  under  fifteen  hundred  dollars,   1469. 

wearing  apparel,  furniture,  etc.,  1464. 

when   to  be  paid,  1646. 

irldoivr 

and  children  may  remain  in  home,   1464. 

with  income,  property  to  go  to  children,   1470. 
wife  and  child  to  have  one  thousand  five  hundred  dollars  es- 
tate,  1469. 

FAMILY  BIBLB 

entries  in,  as  evidence,  1870. 
FARMER 

property  exempt  from  execution,  690. 
FATHER.     See   tit.     Parent  and  Child, 
action  by  for 

injury  or  death  of  child,  376. 
seduction  of  daughter,  375. 
administration,  entitled  to,  1365. 
death  of  child,  action  by,  for,  376. 
injury,   of  child,   action   by,   for,   376. 
guardianship,  entitled  to,  1751. 
seduction,  action  by,  for,  875. 
FBDBRAL 

Judgment,  limitation  of  action   on,   335. 
FBBS.     See  tits.     Attorney  Fees;  Crats. 
attorneys,  of,  1021. 
chargeable  to  estate  in  hands  of  public  administrator,  1741. 

when  and  by  whom  paid,  1741. 
court  commissioner,  of«   259. 
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FEES   (continued). 

depositions  out  of  state  on   oral   interrogatories,   2025%. 

fees  and  mileage  of  parties,  2025 H. 
in  Justices'  courts, -91. 

collection,  report  and  payment  into  treasury,  103. 
notice  of  completion  of  building,  for  recording,  1187. 
of  attorney,  how  to  be  paid,  1021. 
officer,   of,    when   proceedings   stayed    on    appeal    to    supreme 

court,  979. 
official   reporter,   of,   274. 
payment  of  in  Justices'  courts,  91. 
recording  claim  of  lien,  fee  for,  1189. 
referee,  of,  768,  1027,   1507. 
witnesses,  of,  1987. 
FBMININB 

masculine  gender  includes,  17. 
FBNCBS 

condemnation,    provision    for   in    taking   by    eminent    domain. 
1248.    1251,    1257. 
FBRRY 

keeper  exempt  from  Jury  duty,  200. 
FICTITIOUS  NAME 

suing  party  by,  474. 
FIDUCIARY  RELATION 

Judgment  for  money  received  In,  how  payable,  667. 
FIGURES 

may  be  used  to  express  numbers.  186. 
FILING   APPEAL 

exceptions  to  sureties  on,  978a. 
time  of.   978a. 
FINAL    ACCOUNT.     See    tits.     Ezecuton    and    Admlalntnitoni 

Re«elTers. 
FINAL    ADJUDICATION.     See    tit.     Jad^ment. 
FINAL  JUDGMENT.     See  tit.     Jad^ment. 
FINAL  ORDER.     See  tit.     Order. 

effect  upon  rights  in  various  cases,  1908. 
FINDINGS.     See  tits.     Coart  ConunlasloaerBi  Fladlnsa  of  Farlj 
Referee, 
com  mtssloners' 

effect  and  force  of,  644. 
Judgment  on,  644. 
eoaelnalon*  of  lair 

inconsistent  with,  vacation  of  Judgment,  663. 
not  supported  by  findings  of  fact,   setting  aside  judgment 
for,  663. 
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FINDINGS   (continued). 

errors  in,  Judgrment  set  aside  for,  663. 

in   election  contest     See  tit.     Contestlns  Elections. 

Judgrment-roll,  as  part  of,  670. 

may  be  waived,  how,  634. 

must  be  in  writing  and  filed  within  thirty  days,  632. 

must  be  separate  from  conclusions  of  law,  633. 

notice   of   motion   to  set   aside   Judgment   for   errors   in,   how 

made,  hearing,  663%. 
of  fact 

and  conclusions  of  law,  stated  separately,  663. 

may  be  waived,  634. 
proceedings  after  determination  of  issues  of  law,  636. 

referee'* 

as  to  generally,  643-645. 
effect  and  force  of,  644. 
how  excepted  to  and  reviewed,   645. 
Judgment  on,  644. 

must  state  conclusions  of  law  and  fact  separately,  643. 
to  report  within  twenty  days,  643. 
signing   of,   constitutes   decision,    1033. 

ivralvedf  hoifr 

by  consent  in  writing,   634. 

by  failure  to  appear,  634. 

by  oral  consent  in  court,  634. 

FINBS.     See   tit.     Penalty. 


for,  in  Justices'  court,   188. 
in  action,  for,  479. 

contempt,   for 

as  to,  1218. 

before  Justice  of  the  peace,  909. 
costs  of  cause,  In  action  involving,  1022. 
Juror,  for  failure  to  attend,  238. 
Justices'  court,  recovery  in,  112. 
mandamii5<.  for  disobeying,   1097. 
or  penalty,  arrest  in  action  for,   479. 
police  court,  for  violation  of  ordinance,  932. 
public  administrator,  subject  to  for  failure  to  account,   1744. 
transmitting  papers  to  superior  court  on  appeal,  for  not,  977. 
usurpation  of  ofQce,  for,  809. 

FIRE 

papers  destroyed  by,  filing  nunc  pro  tunc,  1046a. 
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FIRU   COMPANY 

apparatus  pertaining  to  exempt  from  sale  on  execution,   690. 
FIRE    DKFARTBIBNT 

actions  for  damages,  or  on   contract,  to  be  brought  agrainst 

city,   390. 
apparatus  of  exempt  from  sale  on  execution,  690. 
iiiemben   of 

cannot  be  sued  for  damages  or  on  contract  In   relation    to 

department,  390. 
exempt   from  jury   duty,    200. 
municipality  liable   for   damages  by   and  contracts  of,   3A0. 
FIRM 

of  attorneys.     See  tit.     Attorneys  at  Law. 
FISHBRMAN 

what  property  of  exempt  from  execution,  690. 
FORCIBIiB  DUTAINBR.     See  tit.     Forcible  Bntry  and  Detains 
denned,  1160. 
what  constitutes,  1160. 
who  is  occupant,  1160. 
FORCini.B    BNTRV    AND    DETAINER 
answer,  1170. 

verification  of,  required,  1175. 
appeal  In 

effect  of,  upon  Judgment,  1176. 
how  taken,  1178. 

Jurisdiction  of  supreme  court,  52. 
provisions  relating  to  generally,  apply  in,  1178., 
stay  of  proceedings,  1176. 
appearance 

failure  to  make,  default  Judgment,  1169. 
of  defendant,   1170. 
arrest  in,  when,  1168. 
complaint  In  _ 

amendment  of,   1173. 
as  to  generally,   1166. 
in   certain   cases,   1173. 
terms  not  Imposed,  1173. 
requisites  of,  1166. 
to  be  verified,    1166,  1175. 
to  set  forth  what,  1172. 
verification  of,  1166. 
condltlonM  and  covenants 

breach  and  performance,   1166. 
subtenant  may  perform,  1166. 
continuance  in  cases  of,  1173. 
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FORCIBLE  ENTRY  Al^D  DETAINER  (continued), 
costs,  1174. 
coverture  no  defense  in,   1164. 

damases 

amount  of,  1174. 
treble   when,    735,    1174. 
default,  Judgrment  by,   1169. 

def«Mdaiit 

may  appear,  etc.,  before  day   fixed,    1170. 
may  show  what  in   defense,   1172. 
parties,  1164. 

drflnUfoa   of 

^     forcible  detainer,  1160. 
forcible  entry,   1159. 
demurrer  to  complaint,  1170. 

evidence 

for  defendant,  1172. 
showing  required  of  plaintiff,  1172. 
what  defendant  may  show  in  defense,  1172. 
execution   on   judgment,   11  < 4. 

forfeiture 
of  IcaMc 

proceedings  fur  relief  against,   il79. 
who  may  apply  for  relief  against,  1179. 

rtlitving   against,   1179. 

saving  lease  from  by  performance,  llCll 
generally.  1159. 
holding;  over 

of  agricultural  land.  efCect  of,   liGl. 

tenants,  1161. 
Judsmeiit 

binds  all  entering  under  tenant,  1164. 

by  default,  1169. 

effect  of  appeal  upofi,  1176. 

enforcement  of,  1174. 

generally,  1174. 

nature  and  amount  of,  1174. 

satisfied  by  interested  party  paying  damages,  1174. 
Jurisdiction 

concurrent,   of  superior  and  Justices'  court,   1163, 

in  case^  of,  76,   113,   713. 

Jurisdiction   of   superior   court,    1163. 

of   Justices'   ^urt,   113,   713,   838. 
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B'ORCIBLE  ENTRY  AND   DETAINER   (continued). 
Jury 

how  formed,  1171. 

trial   of  issufts   of   fact.    1171. 
Justices'  court  has  jurisdiction  in  cases  of,  113,  713,  888. 
landlord  and  tenant,  1161. 

non-payment  of  rent,  1161. 

notices,  by  landlord,  1161,  1162. 

undertenant,  1161. 
married  women,  execution,  enforcement  of,  1164. 
new  trial,  provisions  relating  to  apply,  1178. 
notice 

failure  to  serve  on  subtenant,  no  defense,  1164. 

service  of,  1161,  1162. 
occupant,  who  is,  1160. 
parties 

defendant,  1164.  . 

generally,  1165. 

Judgment  to  be  rendered  against  party  served,   1164. 

nonjolmder 

nonsuit  not  to  be  granted,  1164. 
proceedings  not  to  abate.   1164. 
possession  of  plaintiff,   1153,   1172. 
practice,  rules  of,  1177. 
relief  asalnst   forfeiture  of  lease 

application   for,   by   whom   may   be   made,    1179. 

as  to  generally,  1179. 

notice  of  application,  1179. 
rent  as  damages,  1174. 
restitution  of  the  premises,  1174. 
rules  of  practice,   1177. 
•«rvlce  of  notice 

by  affixing  a  copy  in  a  conspicuous  place  on  premises,  when, 
1162. 

by  delivering  copy  to  tenant  personally,   1162. 

by  leaving  a  copy  with  person  of  suitable  age,  1162. 
Nhowlnfc  required  In   forcible  entry  and  detainer 

of  defendant,   1172. 

of  plaintiff,  1172. 
subletting  terminates  tenancy,   1161. 
snnimona 

alias,  in,  1167. 

form  of,  1167. 

issuing,    returnable,    1166. 
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FORCIBLE  ENTRY  AND  DETAINER   (continued). 
siunnioiia   (continued).  ^ 

must  be  issued,  when,  11&6. 
new  summons,  1167. 
requisites  of,  1167. 
return  of,   1167. 
service  of,  1167. 
time  of  return  of,  1166. 
to  whom  directed,   1167. 
when  to  issue,  116ff. 
supreme  court.  Jurisdiction  in  cases  of,  62. 

tenant 

holding:  over,  rights  of.  1161. 

may  bring  proceedings  against  subtenant,  1161. 
title,  question  of,  1161. 
treble  damages  in,  73.5. 

trlAl 

defendant's  case,   1172. 
Jury,  1171. 
plaintiff's  case,  1169. 

unlawful  detainer 

assigning,  subletting  or  committing  waste,  1161. 
by  subtenant,  1161. 

proceedings  by  tenant,  against.  1161. 

contlnnins  In  poaneiiiiion 

after  a  failure  to  perform  condition,  1161. 

of  property  after  term,   1161. 

without  permission  after  default,  1161. 

notice  to  terminate  may  be  served,  when,  1161. 
/  definition   of,   1161. 

ejectment.     See  tit.     Ejectment. 

notice   to  quit 

to  tenant,  1161. 

service   of,   1161,   1162. 

saving  lease   from  forfeiture  by  performance,  1161 

who  guilty  of,  1161. 

who  not  guilty  of,  1161. 
nnlawfnl   entry 

as   to,    1160. 
verdict  and  Judgment,  1174. 
verification  of  pleading,  1175. 
waste,  committing,  terminates  tenancy,  1161. 
what  constitutes,  1159. 
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FORBGLOSURIS  OF  LIBN.     See  tit.  Mechanics'  Lten. 

bond  on  appeal,  943. 

FORECLOSURE   OF   SaUITABLB   L.IBX.     See   tit.     Forecl<Mnu« 
of  Mortgnge. 

FORECLOSURE   OF    MORTGAGE 

absolute  deed,  mortgage,  etc.,  7«. 
action  must  be  brought  where,  392. 
against  decedent.     See  tit.     Estate  of  Decedent. 
appeal  lies  from  Interlocutory  Judgment  In  action  to  redeem. 
96S. 

appointment  of  commissioner  to  sell,   undertaking  of,   726. 
appointment  of  receiver,   5e4. 
attorneys'  fees  on,  726. 
but  one  action  for,  726, 
commisnloner  appointed  to  sell  on 

undertaking  of,  729. 

verified  report  of  sale,  by,  729. 

compensation  of,   729. 

conduct  of  sale,  72G. 

death,  dhsquallficatlon,  absence  of,  elisor,  726. 

must  sell,  how,  726. 

oath  and  undertaking  of,  729. 

powers  of,   729. 

report  of 

force  of,  729. 

to  contain,  what,  729. 

verification  of,  729. 

time  to  file  report,  729. 

undertaking  of,  729. 

verified  report  of  sale,  729. 
death,  Inahlllty  or  abaence  of  commissioner 

elisor  appointed  to  sell.  726. 

elisor  to  give  bond,  726. 
debt   falling  due   at   different   times,   proceedings   in   case  of, 

72S. 
deceased  mortgager,  1568,  1570. 
decedent's   estate 

deficiency  Judgment,   1578. 

mortgage  of,   1578. 

redemption  of,  1505. 
defldency 

Judgment,"  726. 

Judgment,  estate  of  decedent,  1578. 

personal  liability  for,  726. 
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FORECLOSURE  OF  MORTGAGE  (continued). 

due,  debt  not  all,  728. 

elisor  to  sell,  oath  and  undertaking  of,   726. 

estate  of  deceased  person,  1493,  1500. 

exclusive   remedy,   726. 

execution  on,  681. 

srenerally,  726-729. 

Injunction  to  prevent  Injury  to  property  after  sale  and  be- 
fore conveyance,    745. 

Instalments,   debt  payable   in,    728. 

Interlocutory  Judgrment  in  action  to  redeem,  time  for  appeal, 
936. 

Jadirment 

creditor  may  redeem  estate  of  decedent,  1505. 

for  deficiency.     See  tit.     Deficiency  Jadarment. 
Jurisdiction  of,  where  action  must  be  brought,  392. 
limitation  of  action  for.     See  tit.     Statute  of  Ltmltatlons. 
lis  pendens,  filing:,  409.  ^ 

necessary  parties  in,   726. 

oath  and  undertaking  of  commissioner  appointed  to  sell,  729. 
parties,  who  need  not  be  made,   726. 
place  of  trial,  392. 

pleading,   written   instruments,   447-449. 
possession,  mortgagee  in,  1744. 
procecdinsiR 

In  suits  generally,  726. 

where  debt  falls  due  at  different  times,  728. 
provisions  for  deficiency  Judgment.     See  tit.     Deficiency  Jnds- 

ment. 
receiver,  appointment  of,  564. 
redemption 

note  of  record  of  mortgage  to  be  produced,  705. 

of  estate  of  decedent,  1505. 
Riile 

manner  of,  726. 

public,  694. 

under,  by  commissioner,  how  made,  726. 

where  land  consists  of  two  or  more  parcels,  726. 
statute  of  limitations.  See  tit.     Statute  of  Lilmltationiv, 
■urploa 

disposition   of,  727. 

money.     See   tit.      Surplus  Money. 
to  be  deposited  in  court,  727. 
tender,  997. 
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FORECLOSURE  OF  MORTGAGE  (continued), 
undertaking  for  stay  on  appeal,  945. 
unrecorded  conveyances  and  encumbrances,  726. 
waste,  enjoining,   475. 

FORISCLOSURB   OF   PLBDGB 

bond  on  appeal,   943. 

FOREIGN   CORPORATION 

security  for  costs  by,  when,  1036. 

service  on,  411. 

summons  of.  publication,  412,  413. 
FOREIGN   COUNTRY 

affidavit  made  in,  before  whom  taken,  2014. 
FOREIGN  JUDGMENTS 

conclusiveness  of,  general  rule  as  to,  1915. 

copy  of  foreign  Judicial  record,  admissible  as  evidence,  when 
1907. 

Judgment  of  court  of  admiralty,  conclusiveness  of,   1914. 

Judicial  record 

of  foreign  country,  proved  how,  1906. 

of  sister  state,  effect  of,  1913. 
sister  state.  Judicial  record  of,  effect,  1913. 
FOREIGN  liANGUAGB 

instrument  in,  expert  may  testify  as  to,  1863. 
official  documents  in,  how  proved,  1918. 

FOREIGN   LAliV 

books  containing,  presumed  to  be  correct,  1900,  1963. 
evidence  of,  1901. 

presumption  that  books  containing  are  correct,  1900.  1963. 

proved,  how,  1901. 

statute  of  limitations  of,  361. 

unwritten,   proved   how,   1902. 

FOREIGN    RESIDENT 

summons,  served  on  how,  412. 

FOREIGN   SEAL 

effect  of,  1931. 

FOREIGN   STATE 

law  of,  how  proved,  1902. 

FOREIGN  WII.LS.     See  tit.     Wllln. 

probate  of.     See  tit.     Probate  of  Forelarn  Wills. 
proceedings  on,  as  to,  1322-1324. 

FOREIGNERS.     See  tit.     Alien*. 
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fTORFBITURE. 

executor,  falling  to  petition  for  letters,  1301. 
Justices'  court,  recovery  of  In,  112. 
lemie,  of 

as  to,  1161. 

relief  agalnst|^1179. 
llmltntloB  of  action 

for,  as  to,   338,   340. 

to  recover  from  stockholder  or  director,  359. 
mechanics'  Hen,  of,  1202. 
of  lease,  relief  agralnA,  1179. 
on  execution  sale  without  notice,  693. 
on  sale  under  execution,  without  notice,   698. 
place  of  trial  for,  393. 
relief  of  tenant  agrainst,  of  lease,  1179. 
venue  of  action   to  recover,   393. 

PORGBRY 

limitation    of   action    against    bank    for   paying    forged,    etc., 
check,  340. 
KORM 

of  civil  action.     See  tit.     Civil  Action. 

but  one,  307. 
of  letters.      See   tit.     Form   of  Letters. 
of  notice  of  hearing  in  Justices'  court,  860. 
of  satisfaction  of  mortgage,  676a. 
FORM   OF   LBTTRRS.     See    tit.     Letters   Testamentary   and   of 
Administration. 
as  to  generally,  1360,  1361. 
of  administration,   1362. 
with  win  annexed,  1361. 
FRANCHISK.     See     tit.     Action     for    Usnrpatlon    of    Olllce    or 
Franchise. 
action  against  party  usurping,   803. 
condemnation  of,  under  eminent  domain,  1204. 
usurpation  of.  802-809. 
as  to  ^generally,  802-810. 
proceedings  by  attorney-general,  803. 
FRAUD.     See  tits.     Arrest |  Ball. 
administration  suspended  for,   1486. 


for,  in  justices'  court,   861. 
in  action  for,  479. 
where  defendant  guilty  of,  479. 
award,  vacation  of,  for,  1286. 
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FRAUD    (continued). 

distributees,  of.     See  tit.  DlstrtbntlMi  and  Flaal  Accavst. 

impeachment   of   Judgement    for,    1916. 
in   conveyance.      See   tit.     Fraadulent   CoBTeyaace. 
in  sale  of  decedent's  estate,    1572. 
limitation  of  action,  338. 
for  grenerally,  338. 
how  affected  by,  1573.. 
necessity  of  averring  facts  to  show,  In  case  of  Judgrnieiit  by 

confession,   1135. 
parol  evidence  to  show   In   written  instrument,   1856. 
receiver,  appointment  of,  564. 
suspending  administrator  for,  1436. 
FRAUDS,  STATUTE  OF.     See  tit.     Evidence. 
FRAUDULENT  CONV^EYANCE 
appointment  of  receiver^  564. 
bond  by  grantee  on  mult  to  «et  aside 
condition  and  amount  of,  677. 
filing  of,   677  Vi. 

giving,  may  convey  or  encumber,  676. 
judgment  may   be  rendered   on»  when,   680 Vv< 
manner  of  Justification   of  sureties,   679  Vi. 
may  be  given  by,  676. 
may  convey  or  encumber  after,  676. 

objection  that  estimated  value  less  than  market  value*  pro- 
ceedings on,   679. 
objections   to  sureties,   678. 

sureties,  justification,  approval  and  disapproval,   678 H* 
when  becomes  effective,  680. 
of  decedent,  recovery  by  executor,  1589-1591. 
FUNDS 

investment   of   by    receiver.      See    tit.      Reeelver. 
as  to  generally,  569. 
FUNERAL  EXPENSE  AND  EXPENSES   OF  LAST  SICKNESS 

as  to  payment  of,  1643,  1646.  J 

FURNITURE 

exempt  from  execution,  690. 
FUTURE 

present  tense  Includes,   17. 
GARNISHEE.     See   tits.   Attachment |  Garnlahmcnt. 
attachment  on,  544,  545. 
citation   to  appear,   545. 
examination  of,  on  oath,  545. 
not  delivering  up  property,  liability  of,  544. 
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GARNISHEE  (continued), 
service  on,  642,  644. 
when  liable  to  plaintiff,  644. 

GARNISHMENT.     See    tits.     Attadament)    Garnlslace. 

citation  to  irarnishee  to  appear  before  court  or  judge,  546. 
credits   or  personalty   in   possession   of  third  person,  attach- 
ment of,  643. 
delivery  of  property  by  grarnishee,  646. 
examination  of  on  oath,  646. 
iBeiBor«Bd«m 

of  credits,  garnishee,  to  give,  646.  ^ 

party  refusing,  to  pay  costs,  646. 
when  liable  to  plaintiff,  644. 
GENDER 

of  words  in  code,  17. 
GENERAL   DENIAL.     See   tit.   Answer. 
GENERAL  RULES  OF  PLEADING 

account,  how  to  be  stated  in  pleadings,  464. 
alleirstloBs 

must  be  liberally  construed,  462. 
not  denied  deemed  to  be 
controverted,  when,   462. 
true,   when,   462. 
conditions  precedent,  how  to  be  pleaded^  467. 
description  of  real  property  in  pleading,  456. 
how  to  state  an  account  in  pleadings,  464. 
judgments,  how  pleaded,  456. 
libel  and  slander,    ^ee  tit.     Libel  and  Slander. 
answer  In  such  cases,  460. 
how  stated  in  complaint,  460. 
material  allegation,  what  is,  463. 
pleadings  subsequent  to  complaint  must  be  filed  and  served 

465. 
private  statute,  how  pleaded,  469. 
sham  irrelevant  answers  may  be  stricken  out,  463. 
statute  of  limitations,   how  pleaded,   468. 
snpplemental  eomplalnt  and  answer 

allowed,  when,  464. 
"words  construed."     See  tit.     IVords  and  Phrasea. 
GIFTS  - 

actions  involving  validity  of,  under  will.     See  tit.    Wills. 
conclusiveness  of  determination.   738. 

to   quiet  title,   involving  validity   of,   unprobated   will,   will 
admissible,  738. 
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tSOLD  COIN.     See  tit.     Moaex. 

GOIiD  DUST 

execution,  seized  under,  to  be  returned  at  current  value,    6S5. 

GOOD-WILL.     See   tit.      Partnerslilp. 
GOVERNOR 

direction  to  attorney-general  to  bring  quo  warranto,  803. 
judges  to  hold  superior  court  at  request  of,   160. 
request  of,  to  superior  Judge  to  hold  court  for  another,  160. 
shall  designate  Judge  to  hold  extra  session  of  superior  court, 

67b. 
vacancy  In  superior  court,  governor  to  fill,  70. 

GRADES 

at   railroad   crossings,   1240. 

GRAND  JURY 

ballot-box,  names  to  be  deposited  in,  209. 
claim  of  exemption,  affidavit  on,  202. 
competency  to  act  as,  198. 
constituted,    how,    242. 
defined,  192. 
drawing  of,  214-221. 

certifying  list,  241. 

how  conducted,  241. 

names  by  clerk,  241. 

order  for,   241. 
drawn  from  boxes,   211. 

how  constituted.   242.  .  j 

impaneled,  when  may  be,  241. 
ImpanelliiK 

manner  of  prescribed  by  Penal  Code,  243. 

when  and  how  to  be  made,   241. 
list  of 

Jurors,  by  whom  and  when  made,   204. 

to  be  placed  with  county  clerk,  204. 
manner  of  impaneling,  prescribed  by  Penal  Code,   243. 


of  Jurors 

how  drawn,  242. 

not  drawn  for  trials  to  be  placed  on  list  for  succeeding 

year,  210. 
not  impaneled,  to  be  replaced  In  box,  241. 
to  be  drawn  from  grand  Jury  box,  21J. 


nineteen  at  least,  242. 
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GRAND  JURY   (continued). - 

■umber  (continued).  , 

of  jurors.  194.  241,  242. 

of  times  to  be  drawn  each  year,  241. 
order   of  judge   for   drawing,    214. 

panel,   filing,   241. 
regulation   of  proceedings   by   Penal   Code,   243. 
selecting  and  listing  of  required,  204. 
superior  court   may  direct  drawing  of,   when,   241. 
when  and  how  to  be  impaneled,  241. 
who  competent  to  serve  as,  198. 
who  exempt  from  serving  on,  200. 
who  may  be  excused  from  service  on,  204. 
who  not  competent  to  serve  as,  199. 

GRANTBBS 

of  people,  action  to  be  brought  by,  within  five  years,   317. 
GROWING   TRBBS 

damages  for  cutting  or  Injuring,  733,  734. 
GUARANTOR.     See   tit.     Surety. 
GUARANTY.     See  tit.     Claim  uvalnst  Bittates. 

as  to  credit  of  third  person,  must  be  in  writing,   1974. 
effect  of  statute  of  frauds  upon,  1973. 
GUARDIAN    AD    LITRBf.     See    tit.     Guardians, 
appolutment  of 

in   Justices'   court,   843. 
where  general  guardian,  372. 
as  to,  372,   373,   1769. 
for  infant,  how  appointed,  373. 
for  lunatic,  how  appointed,  373. 
incompetent  person  must  appear  by,  372. 
infant  must  appear  by,  372. 
insane  person  must  appear  by,  372. 
powers   of  court,    to   appoint,    in    general,   1759. 
GUARDIANS.     See  tits.     Guardian  ad  Iiit«m|  Guardlnnn  o/  In- 
unne  and  Incompetent  Personal  Guardians  of  Minora, 
account 
"  allowances  for  sums  spent  in  maintenance  of  ward,  1771. 
as  to,  1774-1776. 
compelling,  1773. 
failure  to  make,  removal.  1801. 
of  joint  guardians,  allowance  of,   1775. 
to  be  sworn  to,  1773. 
when  to  be  made,  1778. 
ad  litem.     See  tit.     Guardian  ad   Litem. 
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GUARDIANS    (continued). 
■llowanee 

for  sums  spent  In   maintenance  of  ward,   1771. 
of  accounts  of  Joint   guardians,   1775. 

appeal 

by  guardian,  official  bond  sufficient,  965. 
from  order 

respectlngr  letters,  time  of,  963. 

order  and  Judgment  relating  to  guardianship,  appealable 

963. 
reversal   of  order  appointing  guardian,  validity    of    acis. 
966. 

■ppolntment 

by  Judge  at  chambers,  166. 
certificate   of,   seal,    153. 
notice  of,  1747. 

order  of 

how  entered,   1808. 
operates  as  a  decree,  1808. 

power  to  make,  1746. 

preference  In,  who  entitled  to,  1751. 

to  be  made  on  petition  after  notice,  1747. 

to   fill   vacancy,   1801. 
appraisement  of  estate,  1773. 

how  made,   1773. 

of  after-acquired  property,  1773. 

to  be  recorded,  1773. 
appraisers  of  estate,  to  be  appointed,  1773. 

authority  of 

continues  how  long,  1758. 
territorial  limits  of,  1913. 
what  terminates,  1758. 

bond  of 
actios  o« 

asrto,  1804. 

limitation  of,  1805. 
code  provisions  applying  to,  1754,  1768,  1809. 
conditions  of,  duty  to  perform,  1754,  1755. 
discharge    of   sureties    on    old    bond,    1803. 
filing  in  court,  1804. 
for  selling  property,  1788. 
Joint  guardians,  of.  1807. 
liability,  kinds  of  money,  1407. 
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GUARDIANS    (continued). 
1>ond  of  (continued). 

limitation  of  action  on,   1805. 

in  recovery  of  property  sold,  1806. 

may  be  prosecuted  on  for  benefit  of  any  person  interested, 
1804. 

new,  required,  wlien,  1803. 

of  corporation  acting:  as  guardian,  1348. 

provisions  governing,   1809. 

surety  company  may  act  as  surety,  1S09. 

testamentary,  need  not  give,  unless  court  directs,  1755. 

to  be  filed,  1804.  r 

to  be  recorded,  1756. 

where  more  than  one  guardian  appointed,  1807. 
chambers,  power  of  Judge  at,  166. 

code  sections  governing  appointment,  powers  and  duties,  304. 
compensation  of,  1776. 
corporation  may  act,  1348. 

court  to  appoint  when  infant  under  fourteen,  1749. 
custody  of  property,  guardian's  authority  continues  how  long, 
1753. 

debts  due  to  want 

guardian   may  compound,  when,   1769. 

guardian  may  recover,  1769. 
debts  of  ward,   how  paid,   1768. 
disbursements,  allowance  of,  1775. 
duty  to  attend  to  interest  of  ward,  1768. 
edncatloB  of  iiTard 

authority  of  guardian  over,  1753. 

enforced  how,  1771. 
embezzlement,   1800. 

examination  of  persons  suspected  of  defrauding  ward  or  con- 
cealing property,  1800. 
expense  of,  1776. 

general  and  miscellaneous  provisions  as  to,  1800-1810 
guardianship,  how  terminated,  1802. 
infant  may  appear  by  general  guardian  or  guardian  ad  litem, 

372. 
in  partition,  powers   of,  1772. 
.     inventory,  1773. 

guardian  to  return,  1773. 
iBTestment 

authority  of  court  over,   1792. 

of  after-acquired  property,   1773. 
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GUARDIANS   (continued). 
liiTestmcnts  (continued), 
of  money,  1780,  1792. 
on  order  of  court,  notice  of,  1792. 
to  be  recorded,  1773. 
to  be  sworn  to,  1773. 
when  and  how  made,  1773. 

Joint 

allowance  of  accounts  of,  1775. 

may  be  appointed,  1807. 

several  may  be  appointed,   1807. 
Judgre,  power  of  at  chambers  regrarding  matters  of,  166. 
juror,   qualiflcatlon   of  affected  by   relation   of   suardi&n   ao« 

.  ward.  601. 
lease 

by,  proceedinfiTB  to  obtain,   1579. 

or  mortgage  of  estate  of  ward,  1579. 
letters  of  vaardlanshlp 

form  of,   1764. 

oath  of  guardian  to  be  indorsed  on,  1764. 

to  be  recorded,   1766. 

when  to  be  issued,  1754. 
limitation  of  actions  for  recovery  of  property,   1806. 
maintenance.     See   tit.     Guardian  of  Minora. 

and  education  of  ward,  sale  or  mortgage  of  property,  1777. 

as  to,  1771. 

of  minor  out  of  income  of  latter'^  property,  1757. 

of  iiTard 

allowing  guardian  credit  for,  1771. 
applying  proceeds  of  sale  to,  1779. 
by  third  person,  1771. 
enforced  by  law,  1771. 
management  of  estate,  1770. 
marriage  of  ward,  1802. 
may  consent  to  partition  without  action  to  execute   release. 

792. 
miscellaneous  provisions  as  to,  1800-1810. 

mortgage  of  estate  by,  for  maintenance,  etc.,  of  ward,  1577. 
1777. 

proceedings  to  obtain,   1578. 
new  bond  required,  when,  1803. 

action  on,  1804. 
nomination 

by  Infant  over  fourteen,  court  may  still  appoint,  when.  175C. 
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GUARDIANS    (continued). 
nomlnatloik   (continued). 

failure    of   Infant   over   fourteen    to    make,    court    may    ap- 
point, 1751. 
infant  of  fourteen  may  make,  1748. 

of  another,  infant  may  make  on  arriving  at  fourteen,  1748. 
nominee  of  minor  of  fourteen  or  over  to  be  appointed,  1749. 

Bon-resldentii 

appointment  of,  1793. 

as  to,  1793. 

bond  of,   1796. 

guardians  and  wards,    1793-1799. 

guardianship  extends  to  what,   1796. 

Inventory,  account,  and  disposition  of  property,  1795. 

notice,  hearing,   and   examination  of,  1793. 

proceedings   for  appointment   of   a,    1793. 

property 

Included,  1796. 
inventory,  etc.,  of,  1795. 
removal  of 

as  to  generally,   1797. 

discharge  of  person  In  possession  of,  1799. 
notice  of  application  for,  1798. 
proceeds  of,  1798. 
receipt  for,   1798. 
to  give  bond,  1795. 

to  what  guardianship  shall  be  extended,  1796. 
who  may  apply  for,  1793. 
notice  of  appointment,   1747. 

oath  of.     See  tit.     Oaths  and  Bonds  of  Gnardlanii. 
of   insane   and   incompetent  persons.     See   tit.     Gnardlana   of 
Insane  and  Incompetent  Persons. 
as  to,  generally,   1763-1767. 
of  minors.     See  tit.     Guardians  of  Minora. 

as  to,  1747-1760. 
Of   non-residents,   see   ''non-resldentSy"   this   title, 
one,  more  than,  may  be  appointed,  1807. 
order  binding  guardian,  how  entered,   1810. 
over  the  estate,  1753. 
over  the  person,   1753. 
partition 

aaaenty  authority  of  court 
how  obtained,  1772. 
necessary,   1772. 
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GUARDIANS    (continued). 
partition   (continued). 

as  to  powers  of  in,  795,*  1772. 
authority  of  guardian,  1772. 
ipnardlan  may 

assent  to,  795,  1772. 
consent  to  and  execute  release,  795. 
petition  for  appointment  of,  who  may  file,  1747. 
powers  and  duti«s  of,   1768-1776. 

account  of  ward,  guardian   to  settle,   1769. 
appearance  by  • 

guardian,  1722. 
In  Justices'  court,  843. 
as   to.   373,    1721,    1747,   1760,    1768-1776. 
eoMtody  of  ntlnor 

court    may    direct    sheriff    to    take,    pending   proceedings, 

when,    1747. 
temporary,   court   may  provide   pending  hearing   of   pro- 
ceedings, when,  1747. 
death   or  injury  to  ward,   guardian   may  sue   for,  376. 
powers  of  suspended  when,  1760a. 
practice  governing,   1807. 

preference  in  appointment  as,  who  entitled  to,  1751. 
proceedings  when  other  property  acquired,  1773. 
referee,  relation  of  guardian  and  ward  as  affecting  qualillca- 

tlon  of.  641. 
removal 

and  resignation  of  guardian  and  surrender  of  estate,  1801. 
of  non-resident  ward's  property,   1797. 
discharge  of  person  in  possession,  1799. 
proceedings  on  such   removal,   1798. 
resignation,    1801. 

•ale  of  property 

and  disposition  of  proceeds.     See  tit.     Sale  of  Property  and 
Disposition  of  Proceeds  by  Gnardlana. 

as  to,  1770,  1777-1792. 
bond  for,   1788. 
consent  tiled,  1783. 

conveyance,   guardian   decreed  to   make   where  vendor  be- 
comes  Incompetent,   1810. 
costs,   1786. 

court  may  order  public  or  private,  1787. 
disposition   of  proceeds  of,   1779. 
for  maintenance  of  ward.   1770. 
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OUARDIANS    (continued). 
•ale  of  property  (continued). 
hearlnir 

compelling  attendance  of  witnesses,   1785- 
of    application    for,    1784. 

who  may  be  examined,  1785. 
investment   of  proceeds,   1780. 

court   may   order,   1780. 
limitation  of  action  to  recover  property  sold  by,  1806. 

malnteikamce   and   edacatlon 

applying  proceeds  of  sale  of  property  to,  1779. 
of  ward,  sale  of  property   for,    1777. 
notice  of,   1782,   1784. 

to  next  of  kin,  1782. 
of  minor  heirs,  conditions  of,  1791. 
order  of 

expires   in   one  year,   1790. 
how  obtained,   1781. 
service  and  publication  of,  1783. 
to  show  cause,   1783. 
to  specify  what,  1787. 
when   granted,   1784. 
personal  property,  when   sold,   1782. 
petition  for 

contents  of,  1781. 
to  be  verified,  1781. 
practice  governing,   1789. 
proceedings  for,  in  general,  1789. 
proceeds   of 
as  to,  1779. 
investment  of,  1780. 
procedure  on,  as  in  sale  of  decedent's  real  estate,  1789. 
real  entate 
as  to,   1778. 
credit  on,   1791. 
to  be  made  on  order  of  court,  when,  1778. 
when   may  be  ordered,   1777. 
seduction   of  ward,   guardian   may   sue   for,   1375. 
•ervlce  of  process 

on   guardian.   411,   1722. 
on  ward;  1722. 
settlement,  1774. 

share  of  Infant  on  partition  may  be  paid  to,  793. 
support  of  ward,  enforced,  how,   1771. 
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GUARDIANS    (continued), 
surrender  of  estate,  1801. 
territorial    limits    of   authority,    1918. 
testamentary,  of,  1756. 
to  maintain  ward,  1770. 
to  manaere  estate  of  ward,  1770. 
to  represent  ward  in  suit,  1769. 
to  return  inventory  of  estate  of  ward,  1773. 
to  sell  real  estate  of  ward,  1770. 
waste  by  liability  for,  732. 
when  may  be  appointed,  erenerally,  1747. 

when   necessary   and   how   appointed   in   proceedings   in   Jus- 
tices' court,  843. 
GUARDIANS  OF  IN8ANB  AND  INCOHPBSTBNT  PERSONS.     Se« 

tit.  Guardians, 
appointment  of 

after  hearing:,  1764. 

as  to  generally,  1763. 
"incapable,"  who  is,  1767. 
Incompetency  of 

as  to  generally,  1810. 

duty  concerning  contract  by  ward,  1810. 

"incompetent,"  who   is,   1767. 
lunatic,  of 

as  to,  1763-1766. 

duties,  1765. 

powers,    1759. 

restoration  to  capacity,   1766. 
"mentally    Incompetent,"    who    is,    1767. 

of  insane  person  In  partition,  proceeds  may  be  paid  to,  734. 
powers   and    duties   of   such    guardians,    1765. 
proceedings   for   restoration   to   capacity,    1766. 
GUARDIANS    OP    MINORS.     See    tit.     Gnardlanii. 
ad  litem.     See  tit.     Guardians  ad  Litem. 

as  to,  372,  1760. 
appointment  of,  304,  1747. 
bond  of.     See  tit.     Guardians. 

conditions  of,   1754. 

to   dispose    of   and    manage   estate,    1754. 
to  make  inventory  of  all  the  estate,  1754. 
to   render  an   account  on   oath,   1754. 

duty  to  give,  1758. 

to  be  recorded,  1756. 
conditions    In    order    appointing    may    be    Inserted    by    court. 
1755. 
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GUARDIANS  OF  MINORS   (continued). 
court's  powers,   1747. 
duties  of.  1753. 
education,  1755. 

letters  of 

guardianship  to  issue,  when,  1754. 

to  be  recorded,   1756. 
maintenance   of   minor   out   of   income   of   his   own   property, 

1767. 
marriage  of  guardian  does  not  alTect  gruardianship,  1731. 
minor 

having  no  father  or  mother,  1752. 

maintenance  of  out  of  his  own  property,  1767. 

over  fourteen,  court  may  appoint  guardian,  when,  1749. 
next  friend  not  impaired  by  appointment  of,  1769. 
nomination  of  guardian  by  minor,  1748,  1750,  1751. 
order 

appointing,  conditions  In,  1755. 

of  removal,  1760. 
orphan,  1752. 
petition   for  removnl   of 

as  to,  generally,  1760. 

fee  of  clerk,   1760. 

further  notice,  1760. 

hearing  of,   1760. 

must  set  forth  what,   1760. 

order  fixing  time  for  hearing  of,   1760. 

order  of  removal,  1760. 
power  of  court  to  appoint  a  next  friend  not  impaired.  1759. 
power  of  suspended,  when,  1760a. 
poyr^vu  and  duties  of 

as  to  generally,  1753. 

limited,  1758. 
removal  of,  order  of,  1760. 
special    notice    of   administrative    proceedings 

demand  for  by  representative,  1761. 

notice  how  served,  1761. 
superior  court  to  appoint,  1747. 

on  what  petition,  1747. 
transfer  of  proceedings  from  one  county  to  another,  1760. 
when    may    be    made    by    court,    minor   being    over   fourteen 

years,   1749. 
when  minor  may  nominate  gruardian,  1748. 
who  may  be  guardian,  1761. 
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HABEAS   CORPUS 

superior  court  or  Judge  may   Issue,   76. 
supreme  court  or  Judge,   Issuance  of,   by,   60-53. 

HANDWRITING 

comparisons,   how,   1945. 
evidence  of,  1943. 

by  comparison,  1944. 

by  experts,  1828. 
how  proved,  1943-1945. 
of   decedent,   entries,  as,   1746. 
proof  of,   on  probate  of  will,   1315. 
where  a  writing  is  more  than  thirty  years  old,  1945. 

HARMLESS   ESRROR.     See   tit.     ESrrora,   Defects.  et«. 

HASTINGS  LAW  SCHOOL 

diplomas   from  admit,   280a. 

HEARING.     See   tit.     Trial. 

of  application   for  change   of  name,   1278. 
in   contempt  proceedings.      See   tit.     Contempt  of  Court. 
HEARSAY  EVIDENCE.     See  tit.     Evidence. 
HEIR 

advancements  to,  1686. 
may  sue  for  wrongful  death,  377. 
petition   for  decree  establishing  heirs 
as  to  generally,  1724. 
effect   of  decree,    1724. 
notice  of  time  of  hearing,   1724. 
order   fixing  time   of   hearing,   1724. 
proof  on,   1724. 
proceedings  for  determination  of  heirship,  1664. 
•pedal  notice  to 
how   given,   1380. 

request  for,  what  to  contain,  1380. 
surviving,  may  claim  deposit  in   bank,  1454. 
tenant  in  common  may  sue  alone,  384. 
HEIRSHIP.     See  tit.  Estate  of  Decedent. 

claim  of,  procedure,  1664. 
HIGH-WATER  MARK.     See  tit.  Boundaries. 

as  bound|iry,   2077. 
HIGHWAYS.     See  tit.  Roads  and  Highways. 
as  boundary,  2077. 
injury   to   trees,  etc.,   in,   733,   734. 
partition   proceedings   affecting,   764. 
trespass  on,  damages  for,  733. 
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HOLIDAYS 
*     acts 

not  to  be  done  on,  13. 

which  may  be  done  on,  134. 
as  to  what  are  within  meanings  of  code,  10. 
courts  not  to  be  open  on,  exception,  134. 
falling  on  Sunday,  next  day  celebrated  as,  11. 
grenerally,  10-13. 

holding  court  on  day  followlns.   135. 
injunction,  writ  of,  may  be  Issued  and  served  on,  76. 
Judicial  days,  133. 

last  day  falling  on,  performance  on  next  legal  day,  10,  11,  IS. 
non-Judicial  days,  134. 

performance  of  act  on  next  legal  day  following,  13. 
prohibition,  writ  of,  may  be  issued  and  served  on,  76. 
what  days  are,   10. 
when  acts  not  to  be  done  on,  13. 

HOLOGRAPHIC  WILL.     See  tit.  Probate  of  MTUI. 

HOMESSTBAD.  See  tits.  ESatates  of  Decedents}  Forecloavrc  of 
HortKase;  Gaardlana  of  Insane  and  Incompetent  Fctsobs) 
Snpport  of  Family. 

apportioning  between   survivor  and  children,   1468. 

appraised  at  Ave  thousand  dollars,  1476. 

appraisement,  proceedings  where  valuation  too  great,  1476. 

appraisers'  report 

appeal    from,   963,   1478. 

day  to  be  set  for  confirming  or  rejecting,  1478. 

majorltr 

and  minority  reports,  which  confirmed,  1477. 

of,  may  report,  1477. 
minority,  report  of,  1477. 
proceedings  where  do  not  agree,  1478. 
report  of,  1478. 

action  on,   1478. 

appeal  from,  963,  1478. 

confirmation  or  rejection,  1478. 

day  to  be  set  for  confirmation  or  rejection,  1478. 

hearing  of,   1478. 

objections  to,  1478. 

of,  majority  and   minority,  confirmation,    1477. 
''    rejection  of,  new  appraisers  appointed,  1477. 

what  to  state,  1478. 
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HOMESTEAD    (continued). 

appraisers'  report   (continued). 
to  carve  oat 

of  the  brlginal  where  more  than  five  thousand  dollars  in 
value,  1476. 

original,  when,  1476. 
when  to  carve  out  of  original,  1476. 
asslgrnees  of  owners  of,  have  all  their  powers  and  rights,  14SS. 
association,  exemption  of  shares  in,  690. 
certified  copies  of  certain  orders  to  be  recorded,  1486. 
costs,  to  whom  chargeable,  1485. 
day  to  be  set  for  confirming  or  rejecting  report  of  appraisers, 

1478. 
disposition  of  on  owner's  death  in  certain  cases.  1728. 
family  allowance,  1464-1469. 
generally,  1464,  1465,  1474-1486. 
including   in    inventory   and    return    In    probate   proceedings, 

1443. 

Hen  and  encuaibrances  ou 

how  discharged,  1475. 

to  be  presented  and  allowed,  1475. 

on,  solvent  estate  to  pay, '1475. 
orders  to  be  recorded,  what  are,  1486. 
out  of  what  property  set  apart,  1466. 
persons  succeeding  to  rights  of  homestead  owners  have  what 

powers  and  rights,  1486. 
probate,  as  to  generally,  1474-1486. 
proceedings  to  terminate  on  death  of  spouse,  1723. 
recording  decree,  1486,  1719. 

report  of  appraisers   on,   majority   and   minority,   which   tnAy 
be  confirmed,  1477. 

rIglKta 

of  survivor  to,  1474. 

of    those    acquiring    interests    of    successors    to    homestead. 
1485. 
sale  of,  distribution  of  proceeds,  1476. 
when  not  susceptible  of  division,  1476. 

selected 

and  recorded,  set  off  to  person  entitled,  1475. 

darlnv  coverture 

in  whom  vests.  1474. 
not  liable  for  debts,   1474. 
selection  of  by  court  when  decedent  made  none,  1465. 
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HOMESTEAD    (continued). 
separate  property 

from,  setting  apart  of,  1468. 

from,  vests  in  heirs,  1468. 
setting  off,  1475,  1476. 

subsisting  liens  on,  to  be  paid  off  by  solvent  estate,  1475. 
successors  to  rights  of  homestead  owners,  powers  and  rights 

of,  1485. 
widow  or  children  entitled  to  remain  in  possession,  1464. 

HOSPITALS 

action  by  state  for  dues,  limitation  of,  345. 
HOUSB 

connecting  with  sewer,  mechanics'  lien  for,  when,  1191a. 
HOUSEHOLDER.     See  tit.  Exemption. 

exempt  property  of,  690. 
HUSBAND    AND    WIPE.      See    tits.    Dlvoreey    Marrlavef    Sole 
Trader. 
cannot  be  examined  as  witnesses  in  certain  cases,  1881. 
cohabiting,  presumption  as  to  issue,  1962. 
community  property,  death  of  spouse,  1723. 
husband   not  liable  for  debts  of  sole   trader,   1821. 
Issue  presumed  legitimate,  1962. 
married  iroman 

as  administratrix,  1370. 
as  executrix,  1352.. 
may  sue  or  be  sued  alone,  when,  870. 
proceedings  to  determine  interest  on  death  of  spouse,  1723. 
testimony  of,  as  to  legitimacy  of  child,  1880. 
wife.     S^e  tit.  Sole  Trader. 

a  party,  husband  to  be  Joined,  when,  370. 
as^sole   trader,   1811-1821. 

may  defend  action  against  herself  and  husband,  371. 
opinion   of.      See   tits.   Evidence)  Opinion  Evidence, 
witnesses,  as,  1881. 
IDENTITY 

non-resident  entitled  to  letters,  identity  of  how   established, 

1379. 
opinion  of  witness  as  to,   1870. 
presumption  of,   from   identity  of  name,  1963. 
ILLEGALITY 

parol  evidence  to  show  in  writing,  1856. 
ILLEGITIMACY 

presumption  against,  1963. 
ILLNESS.    See  tit.  Slcimess. 
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IMMATERIAL  ERROR.     See  tit.  Brror^  Defect,  etc. 

IMMATERIAL  VARIANCE.     See  tit.  Vartanec  and  Mistakes  ta 
Pleadinffii  and  AmendmentB. 

how  provided  for,  470. 

IMPEACHMENT 

courts  of.     See  tit.  Courts  of  Impeachment. 

of  record,  when,  of,   34,  1916. 
of  verdict.     See  tit  Verdict, 
of  ivitncsa 

by  evidence  of  declarations,  2052. 

by  party  producing,  extent  of,  2049. 

evidence  of  good  character  allowed,  when,  2053. 

how  made,  2051. 

IMPLIED  REVOCATION.     See  tit.   Will. 

IMPRISONMENT.      See    tits.    Arrest |    BaU}    laq^rlaoameat     Wmr 
Debt  In  Civil  Action. 

bail  exonerated   by  imprisonment  of  defendant,  491. 

debtor  In  supplementary  proceedings,  of,  715. 

discharge  of  person  confined  on  civil  process,  1143-1154. 

for  contempt  of  court,  1219. 

for  disobeying  mandate,   1097. 

for  omission  to  perform  act  directed,  1219. 

Judgment  debtor,  of,  6S2. 

limitation,  statute  of,  how  affected,  352. 

mandamus,  for  disobedience  to,  1097. 

omission    to    perform    act,    imprisonment    until    performance. 

1219. 
will,    to    enforce   production    of,    1302. 

IMPRISONMENT  FOR  DEBT  IN  CIVIL  ACTIONS.     See  tits.  Im« 
prtsonmenti   Prisoner. 

Judgment  debtor,  of,  682,  715. 
IMPROVEMENTS 

apportionment  of,  in  partition,  719,  763,  764. 

as  to.     See  tit.   Eminent  Domain. 

ejectment,  as  set-off  in,  741. 

eminent  domain,   in,   1248,   1249. 

Hen  for.     See  tit.  Mechanics'  Lien. 

partition  of  site  of  town  or  city,  in,  763. 
INADVERTENCE 

amendment,  relief  by,  473. 
"INCAPABLE" 

who   is,   1767. 
INCLOSURB.     See  tit.     Adverse  Possesstoh. 
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^^INCOMPBTENT."     See   tits.     Guardian  ad  Litem}  Guardian  of 
Inaane  and  Incompetent  Pemons. 

person  must  appear  by  gruardlan  ad  litem,  372^ 
"Who  is,  1767. 
INCONSISTENT    ALLEGATIONS.     See    tits.     CompIalnt|    Plcad- 

insa* 
INCONSISTENT   STATUTES 

code   repeals,    18. 
INCORPORATED  TERRITORIES.     See  tit.     Territories. 
INCORPORATION.     See   tit.     Corporation. 
INDEMNITY 

notice  by  sheriff  to  sureties,  of  action  brougTbt  agralnst  him, 
1055. 

to  aherllf 

action,  notice  to  sureties,  1055. 

on  claim  of  property,  689. 
INDEX 

to  Justices'  docket,  913. 
INDICTMENT 

appellate  Jurisdiction  in  cases  of,  52. 
INDIRECT   EVIDENCE,   INFERENCES,   AND   PRESUMPTIONS. 
See  tits.     Evidence)  Inferences)  Presumption. 

dennltlon    of,    1957. 
INDISPENSABLE  EVIDENCE.     See   tit.     Evidence. 
INDORSEMENT 

of   complaint,   on   commencing^  action,    406. 

presumption  indulged  in  as  to  time  and  place,  1963. 

INFANTS.     See  tits.     Guardian  ad  Litem)  Guardians  of  Minors; 
Parent   and   Child. 

administrator,   as.   1368.   1369. 

adverse  possession   against,  328. 

appearance  of,  In  Justices'  court,  by  guardian,  843. 

as  party  to  action.     See  tit.     Parties  to  Action. 

attorney  for  minor  heirs,  1718. 

contest  of  probate  by,  limitation  of  action,   1333. 

distribution  of  estate 

to  infant,  when,  1703%. 

to  treasurer  where  without  guardian,  1703%. 
escheated  estate,  limitation  of  action  on  claim  to  recover,  or 

-  proceeds,  1272. 
executor,  as.   1350,   1354. 
guardians  of.     See  tit.  Guardians  of  Minors. 

ad  litem 
as   to    ?f?. 
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INFANTS    (continued). 
KnardiaiHi  (continued). 

in  Justices'  court»  how  appointed,  843. 
when   appointed,   372. 

leases   by,   795. 
juvenile    offenders,    probationary    treatment    of,    131. 
letters   of   administration   durante    minore,   etc.,    1354. 
limitation  of  action* 

as  to  generally.  328,  352. 

to  recover  estate  of  deceased  sold  by  order  of  court,  1574. 
maintenance  of,  out  of  Income  of  own  property,  1757. 
mortj^a^re  or  lease  of  real  estate  of,  1777-1781. 
must  appear  by  guardian  ad  litem,  as  to,  372. 
name,  change  of,   1276. 
partlilou 

as  to  Interests  In  case  of,  777,   783,   793.  ' 

guardian   may  receive  proceeds   of  estate  on,   793. 
probate,  contest  of,  time  for,  1333. 
probationary  treatment  of  juvenile  offenders,   131. 
service  of  summons  on,   411. 
share  of  in  partition, 

paid  to  guardian,  1333. 

paid   to   treasurer,   when,   1703  H* 
sole  trader  must  maintain,  1820. 
witness,   as,    1880. 
irronKfnly  death  of 

or  Injury  to,  action  for,  376. 

who  liable  for,  376. 

INFKUKNCE.     See    tit.     Evidence. 

admission,   from,  1832. 

arises,  when.   1960. 

definition   of,    1958. 

founded  on  what,  1960. 
INFORMATION 

in  action  for  usurpation  of  office,  803. 

in  escheat  proceedings,   1269. 
INFORMATION    AND   BBLIBF 

denial  of  allegations  on,  437. 
inheritance' TAX.     See  tits.     Estate  of  Decedent |  Flnid  Set- 
tlement and  Dlntrlbvtlon. 
INJUNCTION 

alll  davit 

service   of,   527. 
what  to  show.  527. 
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INJUNCTION   (continued). 

answer,   after,   only   on   nt>tlce,   528. 

appeal  from  order  respecting  time  for,  939. 

lies  from  what  orders  respectingr,  963. 
coHiplaint 

and  verification,  service  of,  527. 

to  be  verified,  527. 
conclusiveness  of  Jud^rment  against  sureties  on  bond,  532. 
continues  in  force  how  long,  527. 
corporation,  suspending  business  of,  by,  531. 

when  state  a  party,  531. 
court  commissioner  cannot  issue,   259. 
court  or  judge  or  county  Judge  may  grant,  525. 
definition  of 

injunction,  526. 

injury  to  person,  29. 

injury  to  property,  28. 
dliMOlntlon  of 

aifldavits,  532. 

bond  on,  where  water-rights  Involved,  532. 

proce'dure,  532.  ^ 

when  granted  prior  to  trial.  527. 
duration  of,  granted  prior  to  trial,  527. 

executions,    enjoining   injury   after   sale   and   before   convey- 
ance, 745. 
executor,   restraining  during  proceedings  to   prove   lost   will. 

1841. 
foreclosure 

during,  to  restrain  waste,   745. 

injury  to  property  enjoined  pending,  745. 
generally,   525-533. 

granted  by  Judge,  enforceable  as  order  of  court,  525. 
grounds  for  granting,  526. 
hearing  on  application   for,   630. 
holidays,  writ  may  be  issued  and  served  on,  76. 
how  long  in  force,  627. 
injnry  to 

person,  29. 

property,  28. 
Judge  may  grant,  526. 
kinds   of,   27. 

limitation  not  to  run  when  action  stayed  by,  356. 
may  be  issued  or  served  any  day,  134. 
modifying,  532,  538. 
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INJUNCTION    (continued). 

motion   to   vacate   or   modify,   532. 

nuisance,  against,  731. 

order  for,  when  made,  526-529. 

to  show   cause,  procedure  on,   530. 
place  of  trial,  where  injunction  asked,  392. 
procedure 

as  to,  to  obtain,  527. 

on  order  to  show  cause,  530. 
restraining^  illegal  expenditure,  etc.,  of  funds,  etc.,  of    counrj 

as   to   generally,  526a. 

may  be  maintained  against  whom,  526a. 
service  of,   410. 

Sunday,  writ  may  be  served  on,  76. 
time  at  which  may  be  granted,  527. 
vndertakloK   on 

as  to  generally,  529. 

exception  to  sureties  on,  529. 

Justification  of  sureti-es  on,  529.  % 

of  whom  none  required,   529. 
▼acattnff  or  modlfrinK 

as  to  generally,  583. 

affidavit  for,  532. 

in   case   involving  water-rights,   532. 

in  case  involving  waters,  damages,  attorney  fees,  552. 

procedure,  532. 
wumi^y  In 
.    as  to  generally.  526,  745. 

during  foreclosure  or  after  execution,   745. 

enjoining,    526. 

pending  time  to  redeem,  enjoined,  706. 
water   for   irrigation,   etc.,   diversion   for   not   enjoined,    whea, 

530. 
what  is,  and  who  may  grant,  525. 
what  required  to  obtain,   527. 
when  denied,  526. 
when  may  be  granted.  526,  745. 
when  refused,  diversion  of  waters,  bond,  530. 
when  to  be  vacated  or  modified,  633. 
who  may  grant,  525. 
INJLRIBS 

child,  to.  father,  mother,  or  guardian  may  sue,  376. 
civil   action   arises   from,   25. 
death.     See  tit.     Wrongrfnl  Death. 

causing,  376,  377. 

1252 


INDEX. 
[References  are  to  sections.] 

INJURIES  (continued), 
division  of,  27. 
Joinder,  of  claims  for,  427. 
kinds  of,  27. 

liability  for 

after  sale  on  execution,  746. 

of  steamers  and  vessels  for,  813. 

on  entry  for  survey  of  land,  742. 
place  of  trial  in  action  for,  395,  832. 
to  child,  father,  etc.,  may. sue  for,  376. 
to  person,  29. 

to  possession.     See  tit.     Damases. 
to  property,  as  to,  28. 

jury  of.     See  tit.     .Tiiry. 
definition  of,  195. 
manner  of  impaneling,  264. 
summoned,    how,    235,    250. 

INSANE    ASYLUM 

action   by   state   for   hospital   dues,   limitation,    345. 

INSANE  DELUSIONS.     See  tit.  Imianlty. 

INSANE  PERSON.     See  tits.     Guardian  ad  Litem;  Guardians  of 
Insane,  etc.^  Pemoaii. 
a  dmln  iatrat  or 

entitled  to  act  as,  who  appointed,  1368. 

incompetent  to  act  as,  1369. 
adverse  possession   agrainst,  328. 

appearance  by,  in  Justices'  court,  by  guardian,  943. 
contest  of  probate,  effect  of  insanity  on  limitation  of  action 

for.  1331. 
definition   of 

incapable.  1767. 

incompetent,  1767. 

mentally  incompetent,  1767. 
dlatribntion  of 

estate,  of,   1703 H- 

interest  in  estate  of  incompetent  to  treasurer,  when,  1703^. 
escheated  estate,  limitation  on  action  on  claim  to,  1272. 
guardian  of.      See   tit.  Gnardlan*  of  Insane  and  Incompetent 

Persona. 
incapable,  definition   of,   1767. 
incompetent,  etc.,  person,  definition  of«  1767. 
lease  of  estate  of,  1577-1579. 
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INSANE  PERSON   (continued). 
Ibnitatlon  of  aetton  by 

by  firenerally.  328.  352. 

by  to  recover  estate  sold  by  order  of  court,  1574. 
mentally  Incompetent,   definition  of,   1767. 
mortgagre  or  lease  of  estate  of,  1577*1579. 
oplDlon  of 

intimate  acquaintances  as  to,  1870. 

subscribingr  witness  as  to  sanity,  1870. 
partition,  eruardian  may  receive  proceeds  of.  794. 
restoration  of,  proceedings  for,  1766. 
service   of  summons   on,    411. 

share  of  on  partition  may  be  paid  to  gruardlan,  794. 
summons,  how  served  on,  411. 
territorial  limits  of  authority,  1913. 
witness,  cannot  be  a,  1880. 

INSANITY.     See   tit.     Insane  Peiwona. 
elfect  of  on 

claim    to   escheated   estates,  ~1272. 

limitation    of   actions,    828,    352. 
INSCRIPTION 

as  evidence,   1870. 
INSOLVENCY 
generally,  1822. 
Jurisdiction 

superior  court,   of,   76. 

supreme  court,  of,  52. 
law  governing  Insolvent  debtors,   1822. 
of  defendant,  in  injunction,  as  ground  for  granting.     See  ttt 

Injunction. 
proceedings  in,   1822. 
wages  and  salaries  as  preferred  claims,  1204. 

as  to,  1822. 
INSPECTION  OF  WRITINGS 

disobedience  to  order  respecting,  contempt,  1000. 
docket   of  judgment   open   for   inspection.   673. 
execution-book  is  open   to  inspection,   683. 
generally,  449,  1000. 
party 

making,  need   not  put  In  evidence,   1939. 

may  demand  inspection  and  copy  of  what,  1000. 
produced  by  witness  to  refresh  his  memory,  2047. 
public  records  open  for  inspection.  1892. 
real  property,  order  for  survey  of,  742,  743. 
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INSPECTION   OF   WRITINGS   (continued). 

records,  citizens  have  the  right  ot  inspection,  1892. 

refusal,  effect  of,  449. 

when  may   be  demanded.   1000. 

wrltingr  shown  witness  by  adverse  party,  2054. 

written   instrument,  demand  for  inspection  of,   449. 

mrSTRICTIONS    TO    JCRY.     See    tit.     Jury   Trial. 

argumentative,  60S. 

as   to,  60S,    609.   206J. 

as  to  interest  or  prejudice,   1848. 

dying  declarations.     See  tit.     Oyins  Deelatatlonn. 

use   of   plaintiff's   property,    1849. 

court,   open   any   day   to   give,    134. 

error  in,   reversal   for.     See  tit.     Reveraal. 

erroneous,    when    disregarded,    475. 

evidence  in  general,  as  to  the,  2064. 

further,   after   retirement  of  Jury,   614. 

general  nature  and  requisites  of,   608,  609,  2061. 

holidays,   etc.,   may   be   given   on,   134. 

may  be  taken  down  in  shorthand,  274a. 

must  be  furnished  In  writing,  when,  608. 

new  trial,  for  disregard  or  misapprehension  of,  662. 

points   of  law  contained  in,   608. 

preponderance  of  evidence,   as   to,   2061. 

r''a«or8ble  donbt,   as  to,  2061. 

reversal  on.     See  tit.     ReveraaU 

special,  609. 

testimony,  if  court  state,  to  inform  Jury  they  are  exclusive 
Judges  of  facts.  608. 

that    evidence    Is    to   be   estimated    not   only   by    its   intrinsic 
weight,  2061. 

that   If   weaker   and   less   satisfactory    evidence   is   offered   i^ 
should  be  viewed  with  distrust,  when,   2061. 

that  in  civil  cases    the    affirmative    of    the    issues    must    be 
proved,  2061. 

that  the  testimony  of  an  accomplice  ought  to  be  viewed.witb 
distrust,  2061. 

that  their  power  of  Judging  of  the  effect  of  evidence  is  not 
arbitrary,   2061. 

that  they  are  not  bound  to  decide  in  conformity  with  the  dec- 
larations of  any  number  of  witnesses,  2061. 

that  witness  false  in  one  thing,  his  testimony  is  to  be  dis- 
trusted as  to  others,  2061. 

weight  and  character  of  evidence,  as  to  the,  2061. 
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INSTRUCTIONS   TO    JURY    (continued), 
what  must  be  furnished  on  request,  608. 
written    statement    of   points    of   law    to   be   signed    and     rur> 

nished,  608. 

INSTRUMENT 

construction   of,    1856-1866. 

demand  for  inspection  of,  449. 

execution  of,  definition  of,  1933. 

genuineness  of  being  pleaded,  how  admitted  or  contruvei  ted. 
447-449. 

how  pleaded   in   justices'   court,   886,   887. 
INSTRLMBNT   IN    WRITING.     See    tit.      WrItteB    lBBtr«HBeB«« 
INSURANCES 

of   mortgaged   estate   of  decedent,    1578. 

insurance:,  life: 

action  on  policy  of,  testimony  of  physician,  1882. 

insurers  in  separate  policies  may  be  Joined^  383. 
INSURANCB   COMMISSIONBR 

corporation  formed  tor  act  as  surety  to  be  examined  by,   d«ty 
of,  1056. 
insurance:  company.     See   tit.     CorporatloBn. 

answer  of  claiming  exemption  from  liability,  specifying   P«-i- 
lis  proximate  cause,  437a. 
insurance:   policy,     see    tit.      Policy   of  InsuniBcc. 
INSURRICCTION,  WAR  OR  PESSTILESNCB 

change  of  place  of  holding  court  because  of,  142. 

inte:ndme:nts  as  to  proce:e:dings 

as   to,   generally,   53. 
INTE:re:st.     see   tit.     Bllla  and   Notes. 

claim    against    decedent's    estate,    on,    1513. 
damages,    as,    in    eminent    domain,    1249. 
disbursements,   on.   In   partition   proceedings,   801. 
dtoquallflen 

Judge  or  Justice,  when,  170. 

probate  Judge  to  act,  when,  1430-1432. 
foreclosure  of  mortgage  for  failure  to  pay,   728. 
Judgment,  on,   682,   1035. 
mortgage   of  decedent's  estate,  on,   1578. 
must  be  included  by  clerk  in  Judgment,  1036. 
on   Judfrment 

as  to,  682,  1031. 

in  eminent  domain.     See  tit.     ESmlnent  DomalM. 
on  mortgage  on  decedent's  estate,  1578. 
rebate  of,  on  foreclosure,  728. 
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INTEREST   (continued). 

receiver,  funds'  In  hands  of  may  be-lnvested  on,  569. 

redemptloner  must  pay  what,  702-704. 

referee,   of  In   action,   disqualifles,   641. 
INTEREST-BEARING  CLAIMS 

payment  of  by  executor,  etc.,  1513. 
INTBmBSTBD 

Judge  or  justice  disquallfled,  170. 

probate  Juds:e  disqualified,  when,  1430-1432. 
INTERLOCUTORY     DECREE.     See     tits.     Interlocutory     Jndff- 
ment)  Interlocutory  Order. 

as  to  appealability  of,  963. 
time  for  appeal,  939. 

deemed   excepted  to,   647.  » 

INTERLOCUTORY     JUDGMENT.     See    tits.     Interlocutory    De- 
cree) Interlocutory  Order. 

appealable,  963. 

time  for  appeal,  939. 
INTERLOCUTORY     ORDER.     See     tits.     Interlocutory    Decreei 
Interlocutory  Judgment. 

appeal  from,  963. 

deemed  excepted  to,  647. 

time  for  appeal  from,  639. 
INTERPLEADER 

as   to,    386. 
INTERPRETATION.     See    tit.      Construction. 

of   writings,    rules   for,    1857. 
INTERPRETER 

failing  to  attend*  guilty  of  contempt,   1884. 

generally,  1884. 

may  be  summoned,  when,  1884. 

must  be  sworn,  1884. 

when  to  be  sworn, '1884. 
INTERROGATION.     See    tits.     Interrogatories)  TVItnesaes. 

mode  of  may  be  controlled  by  court,  2044. 
INTERROGATORIES.     See   tits.     Depositions)   Evidence. 

annexed  to  commission  to  take  testimony,   2025. 

to  be  submitted  to  prisoner  on  application  for  discharge  from 
arrest,  may  be  in  writing,  1148. 
INTERRUPTION    OF    POSSESSION.     See    tit.     Adverse    Posses- 
sion. 
INTERVENTION 

answer  to,  387. 

as  to  general  appearance  of,  387. 

demurrer  to,  387. 
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INTERVENTION   (continued). 

service   of,    on  parties   and   attorneys.   387.    * 
when  and  how  effected,   387. 
who  may  intervene,  387. 

INTESTATE 

as  to  generally,  387. 

INVENTORY 

of  attached  property,  546. 
see   also   next   title. 

INVENTORY,     APPRAISEMENT      AND     POSSESSION     OF     ES- 
TATE.    See  tit.     Estates  of  Deecdents. 

administrator   and   executor,  possessed   of  real  and    persona*  ' 

estate,  to  file,  1452. 
appraisement.     See  tits.     Apprainementi  Entates  of  Deoedentik 

estate  all  in  money,  no  appraisement  necessary.  1446. 

appralnern 

oath    of.    1445. 

pay  of,  14  44. 
discharge   of  debt   af?ainst  executor.   1448. 

bequest  of  debt  agrainst  executor,   1448. 
effect  cf  naming  a  debtor  executor,  1447. 

Inventory 

how  made,  1445. 

all  dpbts,  1445. 

all  of  the  estate  of  decedent.  1445. 

all   securities   for  payment  of  money.   1445. 

bonds.  1445. 

mortgages.   1445. 

notes,    1445. 

partnership   and   other  interests.   14  45. 

the  sum  which  may  be  collected  on  each  debt.  etc..  1415. 

what   lnventor>*  must 
contain,   1445. 
show,    1445. 
oath   to,   1449. 

of    after-discovered    property.    1451. 
signature    by    appraisers    and    executor    or    adminivtrator. 

1449. 
to  account  for  all  moneys,  14  46.    • 
to  be  returned.   1443. 

including  homestead.  1443. 
of  after-discovered  property,   1451. 
pay  of  apnraisers.  1444. 
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IRREGULARITY 

effect  of,  in  proceedings  on  judicial  sale,  708. 

neiV' trial  for,  657. 

of  proceedings,  ground  for  new  trial,   657. 

IRRKLGVANT  MATTER 

Striking  out,  453. 

IRREPARABLE  INJURY.     See   tit.     Injunction. 

IRRIGATION  > 

injunction   restraining  diversion   of  water,   dissolved  on   giv- 
ing  bond,  when,   532. 

ISSUES 

bringing  on  for  trial,  594, 

by   whom  tried  and  order  of  trial,  592. 

calendar,  593.  . 

definition  of,  588.  ^ 

justices'  courts,  878. 
different  kind  of  Issues,  588. 
fact  ' 

jury,  how  waived,  631. 

of,   raised   how,   590. 
in  justices'  court,  882. 

of,   reference,    592. 

of,  tried  how,  692. 

In  justices'  court,   882. 
rtried  by  jury  generally,  592. 
general,  denial  puts  what  in   Issue,   437. 
heirship,  trial  of  issue  to  determine,  how,  1664. 
In    proceedings    against    Joint    debtor    after    jugdment,    how 

tried,  994. 
jury,  waiver  of,  631. 

justices'  court,  878. 
justices'   courts,    in.     See   tit.     Jnstlceii'  Courts. 
kinds  of,  588. 
law  of 

issue  of  to  be   first  tried,   592. 

Judgment   on,    636. 

proceedings  after  determination   of,   636. 

raised  how,  589. 
justices'  court,  879. 

tried  how,   531. 

justices'  court,  881. 
mode. of  trial.     See   Ut.     Tctnl. 
of  fact,  how  raised,  590. 
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ISSUES    (continued). 

presumption  that  all  matters  within,  were  passed  upon.    19M. 
probate  court,  in,  how  tried,  1716. 
reference  of,  when  ordered,   638. 
special,  309. 

trtal 

bringing  on,  694. 
postponement  of,   695,   596. 

ITEMS 

pleaded,  need  not  be,  454. 

JOINDER  OF  CAUSES.     See   tit.     CompUlBt. 

as  to  what  causes  of  action  may  be  Joined,  427. 
demurrer,  cause  of.     See  tit.  Demvrrer, 
election   between  counts.     See  tit     Bleettoa. 
misjoinder  of,  demurrer  for,  430. 
what  actions  may  be  Joined,  427. 

JOINDER   OF  PARTIES.     See   tits.     Partteai   Ple«4lBSa. 

JOINT    AND    SEVERAL    CONTRACTS    OR    OBLIGATIONS.      Sec 
tit.     Joint  Obllffationii. 

JOINT   AUTHORITY 

as  to,  15. 

majority  may  act,  15. 

JOINT    CONTRACT 

action  on,  in  Justices'  court,  service  outside  of  county.  S48. 
appearance,  by  other,  where  one  defendant  appears,  406. 
service  of  summons  where  one  or  more  appear,  406. 

JOINT   DEBTORS 

affidavit   to   accompany    summons,    991. 

answer,   when   filed   and  what  it  may  contain,   992. 

appearance  by  other,  where  one  or  more  appear,  406. 

contribution,   709. 

declarations  of,   when  admissible,   1870. 

execution  on  Judgment  against.  682. 

issues,  how  tried.  994. 

JvdffmeBt 

not  to  exceed  amount  remaining  unsatisfied,  994. 
proceedings   against   those   not   served   after,    989. 
new  complaint  need  not  be  filed  in  proceedings  against,  990. 
not    summoned   in    original   action   may    be   summoned  after 

Judgment,  989. 
parties    not    summoned    in    action    may    be    summoned  after 
Judgment,   989. 
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JOINT  DEBTORS  (continued). 
pro«eedlDffa  after  Jodsment 

answer,  992. 
defense,  992. 
how  Issue  tried,  994. 
what  constitutes  the  pleadings,  993. 
several,  some  only  served,  414. 


service  and  return  of,  990. 
to   after  Judgment,   affidavit   for,   991. 
what  to  contain  and  how   served,   990. 
verdict,  what  to  be,  994. 

what  constitute  pleadings  in  the  case,  993. 
JOINT  GUARDIANS.     See   tit.     Guardians. 

account  of,  1775. 
JOINT  INSURANCE.     See   tit.     Insurance. 
;fOINT   JUDGMENT.     See    tits.     Costs)   Judgments. 
JOINT    OBLIGATIONS.     See    tit.     Joint    and    Several    Contracta 
or  Obligations. 
declarations   of,   when   admissible,    1870. 
JOINT  01¥NBRS 

declarations   of,  when   admissible,   1870. 
JOINT   PURCHASER*     See    tit.     Pnrchasera. 

JOINT   TENANTS.      See   tits.    CotenantS)   Partltloni    Tenants   la 
Cnrnmon. 
any  number  may  sue  or  defend  for  all,  381,  384.  | 

in    homestead.     See   tit.     Homeatead.  ! 

parties    in    suits    concerning,    381,    384.  j 

partition,   may  sue   for,   752. 

waste  by,  732.  j 

JOINT  TENURE.     See   tit.     Joint   Tenants.  ' 

JOINT  TORT-FEASORS.     See   tit.  Tort. 
JOINT    TRESPASSER.     See    tit.     Treapaaa. 

JUDGE.     See   tits.     Court;  Justices  of  the  Supreme  Court;  Su- 
perior Jndgrea;  Juatlces  of  the  Peace;  Probate  Court, 
absence  of 

adjournment,  139. 
proceedings  in,   139. 
acknowledgments  may  be  taken  by,  179. 
allldavit 

In   another   state,    may   be    taken   by,    2013. 
may    take,    179.    2012.    2013. 
of  prejudice,  proceeding  on.  170. 
another  county,  of,  may  be  invited  to  hold  extra  session  of 
superior  court,  67b. 
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JUDGE   (continued). 

apvcaly  undertaking  on,  power  to   ' 

fix  amount  of,  943. 

take-  Justiflcation  of  surety,  948. 
arrest,  order  for,  by,  480. 
attachment,   releaslngr*   664,  665. 

attorney 

acting:  as  Judge  pro   tempore,   oath,  authority,  and    powers 
of,    72,   166,    166. 

may  be  agreed  on  to  act  as  by  the  parties,  72. 

mcCy  be,  pro  tempore,   by  agreement  of  parties,   72. 

may  be  selected  to  act  as  Judge  pro  tempore,  72. 

must  not  act  as,  171. 

must  not  have  as  partner,   172. 
by  agreement  of  parties,  72. 
chambers,  power  at 

superior,    166,    177. 

supreme  court,  165,  177. 
change  of,  for  bias,  etc.,  procedure,  170. 
changing  place  of  holding  court,  142,  143. 
commission   to   take   evidence   without  state,  power   to    issuf. 

2024. 
contempt.     See  tit.     Contempt. 

as  to,   1209-1222. 
county  other  than  his  own,  holding  court  in,   160. 
court,  holding  in   another  county,    160. 
decision,   meaning  of,   1033. 
depositions   may   be   taken   before,    179. 

directing  sheriff   to  provide   suitable   rooms   for  court,    144. 
diaqnaliflcation  of 

and  transfer  of  administration,   1431. 

changing  place  of  trial,   3'97. 

to  practice  law,    171. 

to  sit  or  act,  what  matters  amount  to,   170. 

transfer   of  administration   for,   1431. 

waiver  of,   170. 
dlnqnallfled 

costs   on  transfer  of  cause,  399. 

JiSrlsdictlon  on  transfer  of  cause,  399. 

papers  transmitted  on  transfer  of  cause,  399. 

proceedings    after   Judgment    In    certain    eases    transferred. 
400. 

transfer  of  cause,   398. 

when,   170. 
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JUDGE  (continued). 

duty  In  construction  of  contracts  and  statutes,  1858. 
election  of,  40,  110. 

execution,   proceedings  .supplementary    to.      See    tit.      Snpple- 
mentary  ProceedliiKB. 

power  in,  714-721. 
failure  to  attend,  sherifit'  to  adjourn  to  what  time,  139. 
incidental   powers  and   duties   of  courts,    128-130. 
injunction,  granting  and  dissolving,  528,  532,  533. 
inspection,  power  to  order,  1000. 

instructions  of.     See  tits.     Evidence]  Inatrnctloms  to  Jury. 
Jury,  to  assist  at  drawing,  219. 
may  take  deposition,  2031. 

not  to  act  in  administration  matters,  when,   1430. 
not  to   have  partner  practicing  law,   172. 
not  to  practice  law,  171. 
partner,  practicing  law,  not  to  have,  172. 
of  some   other  county  may   be  invited   to  hold   extra  session 

of  superior   court,    67b. 
powera  of 

at  chambers,  165,  166. 

Judicial  officers  in  conduct  of  proceedings,  177. 

may  enforce  by  contempt  proceedings,  178. 

out  of  court,  176,  1305. 
presumption  that  judge  acts  within  Jurisdiction,  1963. 
prisoner,  power  to  discharge,   1149,   1153. 
probate,  dlMqnallfled  to  act 

In  what  cases,  1430. 

transfer  and  retransfer  of  proceedings  on,  1431,   1433. 
pro  tempore,  attorney  may  be,  by  agreement  of  parties,  72. 
questions   of  law   addressed   to   court,   2102. 
residence  of 

Justice  of  the  peace,  159. 

superior  Judge,   158. 

supreme  Judge,  158. 
roles 

power  to  make,  129. 

when  take  effect,  129. 
subsequent  applications  for  orders  refused,  when  prohibited, 

182. 
supreme  court,  citizenship  and  residence,  158. 
transcript  on  appeal  to  be  submitted  to  for  approval,  953a. 
vacancy  In  office  does  not  affect  proceedings,  184. 
witness,    as,    1883. 

may  be,  in  own  court,  1883. 
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JUDGMBNT.  See  tits.  Confession  of  Jndgmewtti  CoBr««nloa 
of  Jndsrment  wltlroiit  Action  j  Default)  JudirnneB^— Rj»II; 
Probate  Court. 

acknowledgrment  of  satisfaction;  Judge  or  Justice   may    take. 

179. 
action  on,  how  pleaded,  456.  . 

administrator,  etc.,   against,   1504. 
adverse 

claim,  determining,  738-751.  , 

possession    under,    what    constitutes^    322-324. 
afHrmatlve  relief  to  defendant,   666. 
against 

officers,   how   enforced,    710. 

one  party,  action  proceeds  as  to  others,  579. 

receiver.     See  tit.     Receiver. 

sureties  on   bond,  when,  630%. 
agreed  case,  on,  1140. 
amended  complaint  on,   by  default,   432. 
amendment  of.  as  to,  473. 

answer,  absence  of,  what  relief  granted,   580. 
appeal 

costs   on   when   Judgment  modified,   1207. 

effect  of,   1908. 

form  of.     See  tit.     Appeal. 
as  to  generally,  939. 

from 

interlocutory,  time  for,  939. 
orders  after  final,  963. 
lime  for,  963. 

lies   from.     See  tit.     Appeal. 

may  be  taken  ffom  what,  963. 

reversal  of,  decreed  only   for  substantial  error,   475 
appealability  of  Interlocutory  Judgment,   963. 
appealed  to  superior  court,  rendered  in  case,   980. 
appearance   after,   no  personal   service,   473. 
arrest 

deposit  on,  to  be  applied  to  satisfy,  500. 

of  debtor,  682. 
associates   In    business,   against,    eTTect  of,    388. 
attachment.  In 

deposit  on,  to  be  applied,  to  satisfy,  550. 

how  satisfied,   550. 

attorney 

authority  to  acknowledge  satisfaction  of,  288. 

on  accusation  of,  297. 
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JUDGMENT    (continued). 

barred  by  limitation,  execution,  685. 
bill    of   exceptions,    settling    after,    651. 
book 

decrees  to  be  entered  in,  668. 

to  be  kept  by  clerk,  668. 
bringing  case  before  court  for  argument,  665. 
by   default.     See  tit.     Default  Judsment. 
causes   submitted  without  action,    in,   1138-1140. 
claim  and  delivery,  in,  667. 
clerk,  duty  of,  to  enter,  664. 
collusion,  impeachment  of,   for,   1916. 
complaint  on.     See  tit.  Action  on  Jadyment. 
conclusive.      See  tit.     Res  Judicata. 

as  to  whom,  in  partition,  766. 

when,   1908. 
confemiion 

by,  1132.  1134. 

entering,   1134. 
contempt 

disobedience  of  Judgment,  1209. 

for,    1221. 

in,  1218. 
contested  elections,  1116. 
contribution  among  debtors,  709. 
controversy  without  action   on,   1138-1140 
copy  of,  as  part  of  the  Judgment-roll,   670. 
costs.     See  tit.     Goats. 

to  be  included  in,  1035. 
covnterclaini 

exceeds  plaintiff's  demands,  when,   666. 

Judgment,  where  affirmative  relief  demanded,  666. 
court  alTrays  open  for 

superior,   73. 

supreme,  47. 
currency,  in,   667. 

'     after  verdict,  effect  on,  669,  1506. 
death  of  party 

after,  no  lien,   669. 

when    execution    may    issue,    686. 
decedent,  agarinst,  order  of  payment,  1643. 
decedent's  estate.  Judgment  not  a  lien  on,  when,  1504.  1506. 

decision 

from  which  appeal  may  be  taken  deemed  excepted   to,   617. 
meaning  of,   1033. 
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JUDGMENT    (continued). 
declalon   (continued). 

must  be  written,  632. 

to   be    filed   within    thirty    days   after   submission    of   cause, 
632. 
default.      See   tit.      Defnult  Judyineiit. 

in    forcible   entry,    etc.,    1168. 
deficiency.     See   tit.     Foredonure  of  Mortsase. 
definition  of,  577. 

demurrer,  on,  proceedings  after,   636. 
dismissal,  of,  581. 
docket,   671-675a. 

as  to  generally,  671-675a. 

how  kept.  672. 

Inspection   of,   673. 

is  what,  672. 

satisfaction,  entry  of,  675a. 

transcript  for  another  county,   674. 

what  to  contain,   672. 
docketing  of,  671. 
dormant,   execution   on,   685. 

upon   rights  in  various  cases,   1908. 
enforcement  of,   manner  of,   684. 
entry  of  upon  decision,  633. 
errors  to  be  disregarded   in.  when,   475. 
escheated  estates,  respecting,   1271. 
estoppel  to  deny,  1908-1915. 
evidence,    as,    1962. 
execution   of.      See   tit.      Execntlon. 

enforcement,   682,   684. 

in  civil  actions.     See  tit.     Execution  of  Judgment.  - 

on  dormant,  685. 

sale.     See   tit.     Execirtioim. 
executor,  etc.,  against,  1604. 
expires,    when,    671,    674,    681,    685. 
facts  found  and  conclusions  of  law  must  be  separately  stated 

In,   633. 
fiduciary  capacity,  money  received,  in,   667. 
findings  of  fact  and  conclusions  of   law   must  be   separately 

stated,  633. 
five  years,  enforcing  after,   685. 
forcible  entry,  etc.,  1168,  1172. 
foreclosure,   726. 
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JUDGMENT    (continued). 
f  >  retffu 

country.  Judicial  record  of,  liow  proved,   1906. 

effect  of,   1915. 

judicial  record,  .copy  of,  when  admissible,  1907. 

former 

evidence  of,   1962. 

to  be  pleaded,  when,  1962. 
fraud,    impeachment    of   Judgment   for,    1916. 
further  consideration,  reserving  for  argument!  on,  etc.,  665. 
gold   coin,    etc.,   667. 
how  pleaded,  456. 

Impeachment   cf 'Judicial   record 

grounds  of,  1916. 

manner  of,   1916. 
in   attachment   suits.      See    tit.     Attachment. 
in  contempt  proceedings.     See  tit.     Contempt  of  Court. 

In  forcible  entry  and  detainer,  effect  of  appeal   on,  1176. 
in   general,    577-585. 

in   partition,    final   and   conclusive   upon   parties,    766. 
In    proceedings    for    adjustment    of    indebtedness    of    city    or 
municipality,  1822f. 

In  replevin 

to  be  in   the  alternative  and  for  damages,   690. 

gold  coin  or  currency  Judgment,   690.  , 

if  the  property  has  been  delivered  to  the  plaintiff,  690. 

inadvertence,    relief,    473. 

in  special  proceedings,  same  meaning  as  In  civil  actions,  1064. 

interest  included  in,   1035. 

interest  on,  682.  1552. 

Interloeutory 

appeal  lies  from,  963. 

decision  deemed  excepted  to,  647. 
Joint    debtor    not    served,     proceedings     to     obtain    Judgment 

against,  989. 
Judgment-book.     See  tit.     Judirment-Book. 
judgment-roll.     See   tit.     Judirment-Roll. 
Judicial  record,  definition  of,  1904. 

Jarisdictlon 

burden  of  proving  where  Judgment  pleaded,  456. 

necessary  in,  1917. 

sufficient  to  sustain,  1917. 

want  of,  Impeachment  of  Judgment  for,   1916. 
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JUDGMENT   (continued).  ^ 

Justices'  eonrtu.  In 

appeals  from,  974. 

compromise,  on  offer  to,  895. 

confession  on,  889. 

costs,    896. 

demurrer  on,  891. 

dismissal  on,  890. 

docketing,  898-900. 

excess,  remittingr.  894. 

in   another   state,   how   proved,    1921. 

certificate  of  transcript  of,  contents,   1922. 
verdict  on,   891. 

Hen  of 

continues  how  long  In  another  county,  674. 

duration  of,  671. 

enforcing,    1708. 

estate  of  decedent,  when  not,  1506. 

in  another  county,  when  transcript  filed  there,  674. 

mechanics',  1194. 

none,  when  death  after  verdict,  1606. 

on  real  property  in  another  county,  674. 

stay  on  appeal,  effect  on,   671. 

when  begins,  and  when  expires,  671. 

where  transcript  filed  in  county,  674. 
limitation  of  action  on,  336. 
manner    of    enforcing,    684. 
married  woman,  against,   370,   371. 
may  be  against  one  party  and  action  proceed  as  to  others 

579. 
may  be  for  or  against  one  of  the  parties,  B78. 
may    determine    rights    of   parties   on    each    side   as   between 

themselves,   578N 
mechanics'  lien,   1194. 
merits,  to  be  on,  exception.   582. 
modifying,  by  supreme  court,  53. 
money 

for  specified  kind  of,  667. 
had  and  received,  667. 
neglect,    excusable,   relief,    473. 
new  trial,  order  for,  vacates.  660. 
nonsuit.     See  tit.     Nonsntt. 
as   to,   581-583. 
grounds  for,   581.  ^ 
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JUDGMENT    (continued). 
Bomsiilt   (continued). 

may  be  entered,  when,  581. 
not  a  lien  where  party  dies  after  verdict  and  before  entry, 

669. 
not  a  lien  on  real  property  of  estate,  when,  1506. 
notice 

of  Intention  to  move  for  vacation  of,  when  to  be  given  and 
what  to  contain,  663a. 

of  motion,  663^. 
occupation  of  land  under,  when  adverse,  322. 

by    court   upon    its    own    motion,    681. 

of  action,  583. 
of  extra  sessions  of  superior  court,  67b. 
of  nonsuit,  581. 

officers.  Judgment  against,  how  enforced,  710. 
on  merits,  what  is,  582. 
partic^ilar  proceeding.     See  particular  title. 

parties 

for  or  against  one  or  more  of  several,  578,   579. 

when  deemed  the  same,   1910. 
partition  in,  766. 
payable  in  specific  kind  of  money 

alleged  in  complaint,  667. 

notice  of  execution  sale,  692. 

received  by  person  in   fiduciary  relation,  667. 

specified    in    obligation,     667. 
pending  action,   plaintiff's  right  ceasing,   740. 
pleading,   456. 

as   to   generally,   456. 

jurisdictional   facts,  1962. 
prcsnmption 

that  Judgment   correctly   determines   rights,    1963. 

that    non-conclusive    Judicial    record    correctly    determines 
rights,  1963. 
prisoner.     See  tit.     Prisoner. 

discharge  of,  1143-1154. 

Judgment  remains  in  force  on   discharge,  1152. 
probate  court,  of,  what  to  contain,   1704. 
proceedings    after,    against    Joint    debtor    not    summoned    in 

original  action,  989-994. 
receiver  to  carry  into  effect,  564. 
recitals  in,  664. 
recording  In  another  county,   674. 
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JUDGMENT    (continued), 
referee's   finding:,   on,   644. 
relief 

cannot   exceed   that   demanded,   where   there   Is   no   answer. 
580. 

from,  for  mistake,  Inadvertence,  etc.,  473. 

from,  when  defendant  not  personally  served,  473. 

that  can  be  awarded  plaintiff,  580. 
remitting  to  superior  court,  on  cause  transferred  to  supreme 

court,  56. 
remittitur.     See  tit.     Remittitur. 

as   to,   56,   958. 
rendered  in  case  appealed  to  superior  court,  force  of.  9S0. 
replevin,  in,  alternative,  667. 
res  Judicata.     See  tit.     Res  Adjudicate. 
review  of.     See  tits.     Review;  Writ  of'  Review. 

revlvingr 

as  to  generally,   6S5. 

in   favor   of  purchaser   under   execution,   708. 

when  execution  purchaser  of  real  property  evicted,  708. 
roll.     See   tit.     JudJ^uient-RolI. 
satisfaction  of.      See   tit.     Satisfaction  of  Judsment. 

acknowledgment    or    Indorsement    of,    675. 
by   attorney,    283,    675. 

attorney's  authority   to   acknowledge,   283,   675. 

by   attorney,   283,  675. 

by  return  of  execution,  675. 

how  made,  675. 

of  record,  675a. 
set  off,  when,   438.  690. 
setting  aside.  In   equity,   473. 

•ettllns  Mil  of  exception  after 

as   to  generally,   650. 

parties,  for  or  against  some,  578,  579. 

sinter  state 

judgment  of,  how  enforced,  1913. 

Judicial  record  of 

effect  of,  1913. 
how   proved,    1905. 

special 

proceeding,  in,  definition   of,  1064. 
verdict,   Judgment  on   to  be  entered,   628. 
specific,  money,  etc.,  in,  667.  " 
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JUDGMENT    (continued). 

statute  of  limitations.     See  tits.  Limitations |  Statute  of  JLlm- 
itationa. 

sureties'  liability  on,  against  sheriff,  1055. 
surprise,  relief  agralnst,  473. 

time  for  entcrlngr 

as    to    generally,    664,    671. 
when   postponed,   664. 
when   trial  by  Jury,   664. 
to  enter  Judgment  on  verdict,  664. 
to  be  in  accordance  with  evidence  in  action  to  quiet  title,  751. 

trnnscrlpt 

filed  in  any  county.  Judgment  becomes  lien  there,  674. 

to  be  filed  in  coiinty,  674. 
transferred  cases,  in,  proceedings  after,  400. 
trial,   deemed   excepted   to,   647. 

upon  conviction  in  proceedings  for  disbarment,   299. 
upon  failure   to  answer,  585. 
usurpation,  for,  of  office,   808. 
vacated.    Judgment    may    be    and    another    Judgment    entered, 

when,  663. 
vacating.      See   tit.     Vacatlngr  Judarments. 

grounds  for,   663. 

in  what  cases  superior  court  may  vacate  its  Judgment,  663. 

motion  for 

as  to,  663V6. 

notice  of.  663 V&. 

when  to  be  made,   663%. 

notice  of 

Intention,  what  to  state,  663  V^. 

motion  for,  time  to  file,  663 1.^. 
of  special  verdict.  Judgment  on,  663  H. 
relief   from,    time    of   motion    for,    473. 
verdict.  Judgment  on,  when  to  be  entered,  664. 
what   deemed  conclusive   in,   1911. 
when    counterclaim    established    exceeds    plaintiff'.^    demand, 

666. 
when   defendant   entitled    to   affirmative   relief,    667. 
where  incorrect  or  erroneous  in  conclusions  of  law.   663. 
where    not    consistent    with    special    verdict,    663^2- 

JUDGMBNT-BOOK 

clerk  to  keep,   668. 
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JVDGMENT-ROIiL.     See    tit.     Judgment, 
a  part  oC  record  on  appeal,  661. 
appellant  must   furnish,   950. 
corporation,  on  dissolution  of,  1229. 

foreign,  must  contain  statement  of  cause  of  action,  1906. 
erenerally,  670,  958. 

in  application  for  voluntary  dissolution  of  corporation.   12:29. 
in   cause   submitted   without   action,    1140. 
Judgment  on  appeal  to  be  attached  to,   958. 
part  of  record  on  appeal,  661. 
^vhat  conatltutes 

as   to,   670. 

in  writ  of  review,  1077. 

on  certiorari,  1134. 

on  dissolution  of  corporation,  1229. 
what  papers  constitute,  670. 

JUDGMENT  BY  CONFESSION.     See   tit.     Judgment. 

JUDGMENT    BY  DEFAULT.     See    tits.     Defnalti    Jndsment. 

in  action  of  forcible  entry  and  detainer,   1168. 
In  Jiuiticca*  court* 

against    defendant    on   demurrer,   when,    871. 
when   defendant   fails   to  appear,   871. 

JUDGMENT    CREDITOR 

substitution  of  surety  on  appeal  to  rights  of,  1059. 

JUDGMENT  DEBTOR 

collections  of  money  from.     See  tit.     Execution  of  Jo^sicnt 
In   Civil  Actions. 

disposition   of   money   by   court,    710. 
fee   for    filing   transcript,    710. 
procedure,  710. 
proceedings  against,  714-721. 

,  JUDICIAL    DAYS 

appointments  on  non-Judicial  days,  135. 

days  on  which  courts,  etc.,  may  be  held,  133. 

non-Judicial   days,   134. 

what  are,  and  what  are  not,  133-135. 
I  JUDICIAL   NOTICE 

I  court  to  declare  to  Jury,  2102. 

i  is  taken  of  what  facts,  1875. 

I  <  of  customs.     See  tit.     Cuntom. 

one   of   branches   of   evidence,    1827. 
I  JUDICIAL   OFFICE 

vacancy  in   shall  not  affect  proceedings.   184. 
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JUDICIAL  OFFICERS 

acknowledsrment,  power  to  take,  179. 

contempt,   power    to    punish    for,    178. 
contempts,  power  to  punish  for,  178. 
depositions,   power   to   take,   2031. 
disqualification   of  Judges,  170-172. 
enumeration  of  the  powers  of,  177. 
exempt  from  Jury  duty,   200. 
In  general,  156-1&1. 

incidental  powers  and  duties  of,  176-179. 
judicial  officers,  in  general,  156-161. 
jurisdiction,  meahs   to  carry   into   effect,   187. 
partner  practicing  law,  not  to  have,  172. 

persons  specially  Invested  with  powers  of  a  Judicial   nature. 
See   tits.      Court  Connnlaslonern;  Jurora. 

poTrera 

and  duties  of  Judges  at   chambers,   166. 

enumeration  of,  177. 

of,  as  to  conduct  of  business,  177. 

of,  out  of  court,   176. 
settlement  of  bills   of  exception   by,  653. 
vacancy  in  office,  effect  of,  184. 

JUDICIAL   aRDESRS 

effect  of,   1909. 

when  conclusive,   1909. 

where   parties   are   to   be   deemed    the   same,    1910. 

JUDICIAL   RBCORD 

as   evidence,   1905-1907. 
authentication   of.   1906. 
copy  of  foreign,  when  evidence,  1907. 
definition   of,    1904. 

forelsn 

country,   how  authenticated,   1906.  ' 

Judgment,  effect  *of,  1915. 

what  must  contain,   1906. 
how  authenticated  as  evidence,   1906. 
impeached  how,  1916. 

Jurisdiction   in   court  required    to   sustain,    1917. 
Justices'  Judgment  in  another  state,  how  proved,  1921,  1922. 
manner   of  impeaching,    1916. 
of  court  of  admiralty,  1914. 
of  foreign  country,  how  authenticated,  1906. 
of  sister  state,  its  effect,   1913. 
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JUDICIAL  REMEDIES.     See   tit.     Remedy. 
definition  of,  20. 
division   of,   21. 
JUDICIAL  SALE.     See  tit.     Bxecutiom. 
JURISDICTION.     See    tits.     Coarts}    Justices'    Courts. 
acquired  at   wiiat  stag^e   of  proceedinsrs,   416. 
appearance   cures   want  of  service,   681. 
authority  of  court  where  no  procedure  provided,  187. 
change   of   name,   application   for,  Jurisdiction   of  proceedius* 

1275. 
concurrent,   of   Justices'   and   superior   courts,   in   what   cases. 

113. 
confession  of  Judgment,  1132. 
court 

first  obtaining  in  guardianship  proceedings  excludes  Juris- 
diction of  other  courts,  1796. 
of  Impeachment,  of,   37. 
demurrer  for  want  of,  430. 
escheated   estates,    1269. 
impeachment,   court   of,   37. 
in   foreclosure    proceedings.      See   tit.      Foreclosure   of   Ifort* 


includes  all  means  necessary  to  carry  into  effect.  187. 

insolvency,  76. 

judge  having  none,   order  of  arrest  void,   481. 

judgment,  when  amount   in   excess  of,   remitting  excess,   S94. 

Justices'   courts,   94,   106,   112-115. 

means  to  carry   into  effect,   187. 

name,  change  of,   1275. 

of  defendants'  sureties,  on  bond  in  claim  and  delivery,  519. 

of  superior  court,  in  dealings  with  trustees,  1702. 

of  supreme  court,  of   two   kinds,   50. 

orders  and  decrees  of  probate  court,  Jurisdictional  facts  need 

not  be  recited  in,  1704. 
over  trustees  not  lost  by  final  distribution,  1699. 
pleading   Judgment,   Jurisdictional    facts«    466. 
prcsumptioii 

in   favor   of,   1968. 

that  court  or  Judge  acts  within,  1968. 
sufficiency  of,  to  sustain  Judgment,  1917. 
superior  courts  of.     See  tit.     Superior  Court. 

as  to  generally,  76,  77. 
supreme  court,  of.     See  tit.     Supreme  Court. 

as  to  generally,  61-58. 
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JURISDICTION  (continued). 
territorial 

extent  of  justices'  cqurt,  94. 
of  justices  in  townships,  106. 
transfer  of  cause,  399. 

waived,  not,  by  not  raisins  objection,  434. 
want  of,  Impeachment  of  judgment  for,   1916. 
what  constitutes,  1917. 
JURISDICTIONAIi  AMOUNT.     See   tits.     Aetloiuii  Jurisdiction. 

JUROR.     See  tit.     Jury. 

admonition  to,  on  separation,  611. 

HflldaT^lt  of 

claim  to  exemption  from  Jury  duty,  202. 
of  misconduct   of  Jury,   657. 

attendance  of 

compelling  by  attachment,   238. 

how  enforced,  238. 
ballot  box,   to  be  shaken,  etc.»  215,   219. 
challenges.     See  tit.     Challenges  to  Jurors. 

are  either  for  cause  or  peremptory,  601,  885. 

either  party  may  make,  601. 

for  cause 

grounds  for,  601,   886. 

how  tried,  603,  885. 

In  Justices*  court,  885. 

Is  peremptory  or  for  cause,  601. 

parties  to  Join  in,  when,  601. 
peremptory 

how  taken,  601. 

number  of,  601. 

In  Justices*  court,   885. 
to  in  justices'  court,  885. 
clerk,  to  draw,  when,  215,  219. 
clerk's  certillcatc 

and  list  of,  to  be  delivered  to  sheriff,  219. 
of  drawing.  219. 
competent 
who  are,  198. 
who  are  not,  199. 
contempt 
by,  1209. 

conversing  about  case,  1209. 
receiving  communication  and  not  divulging  It,  1209. 
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JUROR  (continued). 
dellbcmtton 

of,  how   conducted,   613. 

of,  what  papers,  etc.,  may  be  taken  to  jury  room,   612. 

three  fourths  can  And  a  verdict,  613. 
deposit  of  names  in  ^rand  and  trial  Jury  box,  209. 
different  kinds  of  Jurors,  191. 

dramrlnc 

and  summoning  forthwith,  how  and  when  done,   226. 
hT  clerk 

how  conducted,  219,  600. 

preservation  of  ballots  drawn.  219,  220. 

rejection  of  names,   219. 
clerk  to  draw,  when,  219. 
clerk's  certificate  of,   219. 
for  courts  of  record,  214-226. 
from  box,  600. 
Jarom   for  courts  of  record 

complete  copy  of  list  of  names  to  be  made  by  clerk  when 
drawing:  completed,  219. 

how  conducted,  219. 

order  of  judge  for  drawing  of  Jury,  214. 

preservation   of  ballots   drawn,   220. 

sheriff  to  be   notified,   215. 

to  be  made  from  boxes,  211. 


of  jurors  not  drawn  to  be  replaced  in  box,  220. 
to  be  drawn  from  box,  211. 

superior  judge  may  direct  Jury   to  be  drawn,   241. 
elisor 

compensation   for  summoning  Jurors,   228. 

summoning  jurors  by,  226,  227. 
excuses   from   serving,  .grounds   for,  201. 
excusing,  201. 

exempt  from  Jury  duty,  who  are,  200. 
exemptions 

affidavit,  202. 

how  claimed,  202. 
failure  to  attend,  attachment  and  flne«  238. 
how  summoned,  231. 
inquest,  of,  how  summoned,  236. 
Justices*  or   police   coarts,    for 

how   summoned.   230,   231. 

return  of  officer,  232. 
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JUROR   (continued), 
kinds  of,  191. 
list -of 

by  whom  and  when  made,  204. 

clerk 

dispose  of  how,  209. 
duty  as  to,  209. 

how  made  and  kept,  205,  206. 

number  of  names,  206. 

to  be  placed  with  county  clerk,  208. 
names  of  Jurors  not  drawn  to  be  placed  on  list  for  succeed- 
ing year,   211. 
oath   of,    604. 
obedience 

enforcing,  238. 

to  subpoena,  enforced  by  attachment,   238. 
order 

for,  clerk  to  draw,  when,  215. 

of  Judge  for  drawing  of,   214. 
police   courts,   in,   230. 

polling,  proceedings  on  disagreement  on,  618. 
presumption    that    all    matters    within    issues    passed    on    by, 

1963. 
quallllcatlona 

and  exemptions,   198-204. 

necessary,   198,   199. 
question  of  fact  to  be  tried  by,  2101. 
referee,  disqualified  to  act  as,  641. 
regular,  service  for  one  year,  210. 
selecting  and  returning  Jurors  for  courts  of  record,  2C4-211. 

duty  of  clerk  in  relation  to,  209. 

how  selection   shall  be  made,   205. 

in  proportion  to  population,  206. 

Jurors  to  be  drawn  from  boxes,  211. 

Jury  boxes,   211. 

Jury-list,  by  whom  to  be  made,  204. 

limt 

to  be  placed  with  clerk,  208. 
to  contain  how  many  names,  206. 
who  may  be  selected,  206. 
who  may  make,  204. 
separation  of.  611,  613. 
nherill  to  amnmon 
how,    225. 
return  of  list,  225. 

1277 


INDEX. 
[References  are  to  sections.] 

JUROR   (continued). 

sickness  of,  proceedings  in  case  of,  615. 
•mnmoiilna:  Jarom  for  eonrta  of  record 

as  to  generally,  230-232. 

compensation   of  elisor,   228. 

drawing  and  summoning  jurors  to  attend  forthwith.  22C. 

how  to   he  summoned,   231. 

in  Justices'  and  police  courts,  230. 

inquest,  how  made,  235. 

officer's  return,   232. 

sheriff  to  summon  Jurors,  how,  225. 

summoning  Jurors  to  complete  a  panel,  227. 
superior  Judge,  may  direct  Jury  be  drawn,  241. 
to  serve  one  year,  210. 
verdict  of.     See  tit  Verdict. 
when  drawn  and  summoned  forthwith,  226. 
who  competent  to  act  as  jurors,  198. 
who  exempt  from  jury  duty,   200. 
who  may  be  excused  from  serving  as  juror,  201. 
who  not  competent  to  act  as  Juror,  199. 
witnesses,   may   be,  1883. 

JURY.     See  tits.  Juror |  Trial  by  Jnryi  Verdict  of  Jarx^ 

adjournment  of  court  while  Jury  out,  617. 
admonition  to  on  separation,  611. 
agreement  of,  618. 

boxes,  Jury,  clerk  to  put  names  in,  209. 
charge  to,   608.   609.   2102. 

further  charge,  614. 
changing  place  of  trial,  for  impartial,  397. 
communication  with,  613. 
court  open  any  day  to  discharge,  134. 
definition  of,  190. 
deliberation  of 

as  to  generally,   612,  613. 

how  conducted,  613. 

three  fourths  can  find  a  verdict,  613. 

what  papers,  etc.,  may  and  may  not  take  with  them,  612. 
diacharse  of 

before  verdict,   retrial   of  cause,  614. 

on  holidays,  134. 
docket  of  justice  of  peace  must  contain  demand  for.  911. 
drawing,  209. 

duties  of,  effect  of  evidence,  2061. 
eminent  domain,   to  assess  damages  in,   1248. 
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JURY   (continued). 

exemption  form  Jury  duty,  200. 

facts,  to  decide,   2102. 

fees.     See  tit.  Jnatlces*  Court. 

deposit  of.     See  tit.  Trial  by  Jury. 
flndins  of.  special,  625. 
forcible  entry  and  detainer,  in,  1171. 
formation  of,  600. 

srand 

box,  names  to  be  drawn  from,  211. 

definition  of,  192. 

how  often  impaneled,  241-243. 

number  of,  nineteen,  etc.,  242. 

penal  code  regulates  impaneling,  243. 
holiday,   verdict   may   be   received   and  Jury   discharged,   and 

instructions  given  on,  617. 
how  waived  in  Justices'  court,  883. 
Impaneling: 

as  to  generally,  241-259. 

grand  Juries.     See  tit.     Grand  Jurlea. 
''in  courts  not  of  record,  250,  251. 

in  criminal  cases,  to  be  as  prescribed  by  Penal  Code,  251. 

In  Justices'  and  police  courts,  manner  of,  250,  251. 

in  will  contest,  1313. 

Juries  of  Inquest.     See  tit.  Jnriea  of  Inquest. 
as  to  generally,  254. 

trial 

Juries.     See  tit.     Trial  Juries. 
Jurors  in  courts  of  record,  246,  247. 
Jury,  manner  of,  246,  247. 
Inqueat,  of 

definition  of,  195. 

how  impaneled,  254. 

how  summoned,  235. 
instructions  to  by  court  as  to  evidence.     See  tit.     Inatrnctlon 
to  Jury* 

as  to  generally,  2061. 

may  be  taken  down  in  shorthand,  274a. 
irregularities  in  proceeding  of,  new  trial  for,  651. 
issues  to  be  tried  by,  592. 
Judges  of  effect  of  evidence,  2061. 
Justices'  courts,  in,  230. 
keeping  together,  613. 
kinds  of,  191. 
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JURY    (continued), 
mandamus,  in,  1090. 
may  come  into  court  for  further  instructions,  614. 

proceedings  in  case  a  juror  becomes  sick,   615. 
may  take  with  them  certain  papers,  612. 

misconduct  of 

affidavit  of  Juror  as  to,  657. 
new  trial  for,  657. 
must  And  amount  of  recoverT' 

where  action  for  recovery  of  money  or  on  a  counterclaim, 
626. 

where  action  is  for  recovery  of  specific  personal  property. 
627. 
number  of 

srrand  Jury,  192. 

trial  Jury,  194. 
oath,  604. 

of  inquest.  See  «lnqneiit  of,'*  this  title, 
ordinance,  action  for  violation  of,   trial  by  Jury,   1741. 
panel,  summoningr  jurors  to  complete,  227. 
papers,  what  ma.y   take  when  retiring,  612. 
police  court,  when  defendant  entitled  to,  in,  932. 
polling:  the,  618. 
postponement  of  trial  In  Justices*  court  when  Jury  demanded. 

874. 
presumption  that  all  matters  within  issues  wore  passed  upou 

by,  1963. 
probate  contest,  in,  1314. 

proceedings  in  case  a  juror  becomes  sick,  615. 
question  of  fact,  when  to  be  decided  by,  2101. 
quieting  title,  Jury  trial  In  action  for,  738. 
recovery,  must  find  amount  of,  when,  626,  627. 
separation  of  Jurors,  611. 
sick  Juror,  proceedings  in  case  of,  615. 
to  be   Instructed  as  to  certain  points   of  evidence.     S*»e   tits. 

Bvldencci  Inntrnotton. 
trial 

box,  209. 

by 

of  issues  In  probate  court,  1717. 
of  special  Issues  not  made  by  pleadings,  S09. 
on  petition  for  revocation  of  probate,   1330. 
when  and  how  waived,  631. 
court  not  of  record,  calling  in,   250. 
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JURY    (continued). 

trial  (continued). 

court  of  record 

calling.  246. 
impaneling,  600. 

definition  of,  193. 

number,  twelve,  194. 
verdict.  See  tit.    Verdict  of  Jury. 

as  to  generally,  624-682. 

how  declared,  618. 

informal,  proceedings  on,  619. 

prevented,  retrial  of  cause,  616. 

sealed,  rendered  during  adjournment,  617. 

three  fourths  can  find,  613,  618. 
view  of  premises  by,  610. 
fvalver  of 

as  to  generally,  592. 

how  made,  631. 

in  Justices'  court,  883. 
will  contest,  jury  trial  in,  1312. 

JURY  BOXES 

duty  of  clerk  to  keep,  209. 

JURY  FBBS.     See  tit.  Jury.  ^ 

JURY  TRIAL..     See  tits.  Jnryj  Trtal  by  Jury. 

challenge  to  Jury.     See  tit.     Ctaallensca  to  Jury. 

grounds  of,  602. 

how  tried,  607. 

jury  to  be  sworn,  604. 

JURIES  IW  COURTS  NOT  OP  RECORD.     See  tit.  Jury. 
manner  of  impaneling,  251. 
proceedings  In  forming,  250. 

JURIES  OF  IN<iUEST 

definition  of,  195. 
how   summoned,    235.         * 
manner  of  impaneling,  254. 
JUSTICE  OF  THE  PEACE.     See  tit.     Juntlcca'  Courts. 

absence  of,  procedure  on,  922. 

acknowledgment,    affidavit,    or   deposition    may   be    taken    by, 

179. 
affidavit,  may  be  taken  by,  179,  2012. 
attachment,  may  issue.     See  tit.     Jantlcea*  CoartM. 
attorney,  must  be  when,  103. 
bias,  etc.,  of,  change  for,  procedure  on,   170. 
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JUSTICE  OF  THE  PEACE   (continued). 

blanks  to  be  filled  in  all  papers  issued  by,  except  subpoenas, 

920. 
cannot  practice  a^  an  attorney  before  another  justice,   103. 
change  of,  for  bias,  etc.,  procedure  on,  170. 
citizen,  must  be,  159. 
clerk  of.     See  tit.  Jv"tlcea*  Clerk. 

as  to,  86. 
constable  of,  may  not  act  as  attorney,  842. 

depoaltlona 

.may  take,  179. 
on  order  issuing  from  court  of,  how  taken,  2024. 

disability  or  absence  of 

attendance  by  another  Justice,  922. 
adjournment  by,  922. 
entry  of  proceedings,  922. 
powers  of,  922. 

diaqaallllcatlon  of 

to  practice  law,  93,  103,  171. 

waiver  of  what  matters  amount  to,  170. 
disqualified,  transfer  of  cause  to  another,  398. 
docket  of.     See  tit.     Docket  of  Juartlcen'  Court. 
election  of.   107,  111. 
eligibility,   103. 
expiration  of  office,  papers  and  dockets  must  be  delivered  to 

successor,  1914. 
fees,  collection  by,  reporting  and  turning  into  treasury,  lOJ. 
holding  court  for  another  justice,  105,  112.  922. 

powers  of,  922. 

In   cities   and   counties 

absence  or  disability,  reassignment  and  transfer  of  action, 

90. 
clerk  of,  not  to  act  as  attorney,  96. 
disqualification  to  act  as  attorney,  96. 
election   of,   85. 
fees,  payment  of  into  treasury,  91. 

minutes 

of  proceedings  to  be  kept,  93. 

to  be  certified,  returned  and  filed,  93. 
number   of 

as  to,  85. 

sessions  of,  85. 
office  rooms,  how  provided,  88.     - 
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JUSTICE  OF  THE  PEACE   (continued). 
In  cities  and  eovntlea  (continued). 
ottees 

and  office  hours,  88.    ' 
expenses  of,  how  met,  88. 
pleadings  and  papers  to  be  certified,  returned  and  filed,  93. 

presiding: 

appointment  and  removal  of,  86. 

assignment  of  cases  by,  90. 

disability  or  absence  of,   substitute,   85. 

Justice  of,  salary,  97. 
rooms,  attendants,  and  supplies  to  be  furnished,  88. 
salary  of,  97. 
sheriff 

and  deputies,  ex-offlcio  officers  of,  87. 

may  be  directed  to  furnish  rooms,  etc.,  88. 
svcceasors 

of  others,  what  Justices  are,  98. 

powers  and  Jurisdiction  of,  98. 
supervisors  to  furnish  suitable  rooms,  88. 
in  tovmshlps 

at  least  one  for  each  township,  103. 

change  in  boundaries  of  township  or  county,  succession  of 

Justices,  105. 
disqualification   to  practice  law,   103. 
election  of,  103. 
eligibility,  103. 

fees,  collection,  report,  and  payment  into  treasury,  103. 
hoi  dins  eonrt  for  nnother 

as  to.  105,  922. 

effect  of  proceedings,  105. 

entries  in  docket,  105. 

powers  of,  104. 

what  Justice  may,  105. 

•nlnrr  of 

as   to,   97. 
how  paid,  97. 

to  be  sole  compensation,  97. 
successor,  on  change  of  boundaries  of,  township  or  county, 

107. 
successors  of  others,  what  Justices  are,  107. 
what  Justice  may  hold  court  for  another,  105. 
where  held,  104. 
ineligible  to  other  than  Judicial  office,  161. 
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JUSTICE  OF  THE  PEACE   (continued), 
judsre  to  designate  successor  of,  when,  918. 
Jurisdiction  of,  103. 

moneys  collected,  must  receive  and  pay  same  to  parties,   921. 
non-resident,  Jurisdiction  over,  832. 
not  to  have  law  partner,  103)  172. 
not  to  practice  before  Justices'  court,  171. 
number  of,  85,  10.3. 
office,  to  be  provided  with  a,  103. 

proceedings  where  office  of  becomes  vacant  before  sj.   •  csor 
is  appointed,  915. 

powers  and  duties,  generally,  103. 
qualiflcations  of,  159. 
residence  of,   159. 
salary  of,  how  paid,  97,  103. 

sole  compensation  of,  103. 
sickness  of,  proceedings  on,  922. 
•acc^Mnlon  of  Jiwtlcea 

on  change  of  boundaries  of  township  or  county,  107. 

transfer  of  records,  etc.,  98. 
■nccesaor 

has  authority  of  predecessor,  9i6.' 

of  others,  what  Justices  are,  98,  107,  917. 

when  superior  court  shall  designate,  918. 

who  shall  be  deemed,  917. 
term  of  office  of,  110. 
transfer  of 

action  to  another  court,  manner  of,  398,  399. 

books,  papers,  etc.,  to,  55,  79. 
TMcancy 

how  filled.  111. 

papers  and  dockets  to  be  deposited  where,  914. 

proceedings  before  successor  appointed,  916. 

JUSTICES*   CLERKS 

annual  salary  of,  in  towns  of  third  class,  103^. 
appointment,  86. 

in  towns  of  third  class,  103H. 
attorney  disqualified  to  act  as,  96. 
bond  of 

additional,  86. 

and  oath  of,  86. 

in  towns  of  third  class,  103  V^. 
depntlen 

appointment  of,  87. 
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JUSTICES'  CLERKS  (continued). 
depvttea   (continued). 

authority  of,  87. 

liability  of,  87. 
dlaaoallllcatlon 

of  attorney  to  act  as,  96. 

to  act  as  attorney,  96. 
docket,  duty  of  to  keep,  93. 
duties  of,  In  towns  of  third  class,  103  H- 
duty  to  keep 

docket,  93. 

record  of  proceedlnsrs  of  court,  89. 
fees  paid  In  actions,  duties  as  to,  91. 
minutes  of  proceedingrs,  flling,  93. 
oath  and  bond  of,  86. 
ofRce  hours  of,  88. 

record  of  proceedings  of  court,  shall  keep,  89. 
•alary. 

as  to,  97. 

of  deputy,  97. 
subpoenas  issued  by,  86. 
term  of  office,  86. 

JUSTICES'  COURT.    See  tit.  Jiwtlee  of  the  Peace, 
action  In 

how  commenced 

assignment  of  cause  by  presiding  justice,  89. 

by  filing  complaint,  887. 

docketing,  898,  899. 

entry  of,  891. 

form  of,  893. 

lien,    900. 

nonsuit  of,   890. 

reassignment  and  transfer  of  actions,  90. 

recording,   897-900. 

remitting  excess,  894. 

trial  after,  892. 
to  be  commenced  In  what  township 

for  the  recovery  of  personal  property,  or  the  value  there- 
of, 832. 

if  there  be  no  justices'  courf  for  the  township  or  city,  832. 

in  cases  of  injury  to  the  person  or  property,  832. 

when  a  person  who  has  contracted  to  perform  an  obli- 
gation at  a  particular  place  is  residing  elsewhere, 
832. 
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JUSTICES'  COURT   (continued). 
aetlon  In  (continued). 

to  be  commenced  In  >vliat  toivnslilp    (continued). 
when  defendant  1«  non-realdent  of 

county.  832. 
state,  832. 
when   the  parties   voluntarily  appear  and  plead   without 

sumhions,  832. 
where   two  or   more  persons   are    jointly    and    severally 
bound,  832. 

adjonrnment 

amendment  for,  874. 

con.sent  by.  875. 

jury  for,  875. 

testimony  for,  876. 

trial  of,  876. 

undertaking  on.  876. 
allesattons 

amending,  859. 

answer,  855. 

counterclaim,  856. 

form  of,  851. 
always  open,  103,  104. 
amendmenta 

adjournment  for,  874. 

costs  on,  859. 

generally,  859. 
answer 

amended  pleading,  to,  860. 

demurrer  to,  857. 

form  of,  851,  852. 

oral,  may  be,  851. 

waiver  of  summons.  841. 
appeal 

certificate,  transcripts  and  other  papers,  92. 

docket  to  contain  what,  911. 

facts,  on,  no  statement  necessary,  976. 

how  taken,  92. 

in  superior  court,  execution,  899. 

judgment,  from,  974. 

notice,  filing  of,  92. 

papers  to  be  filed,  92. 

■tatement 

on  question  of  law  alone,  975. 
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JUSTICES'   COURT    (continued). 
appeal   (continued). 

atatement   (continued), 
settlement  of,  975. 
who  to  settle,  92. 
stay  of  proceedings,  979. 
aaperlor  court 

from  matter  taken  to,  time  for,  939. 
proceedings  brought  Into,  appeal  from,  963. 
sureties  on,  justification  of,  92.  * 

transcript  in  cases  certified  to  superior  court,  92,  838. 
trial  in  superior  court,  980. 
to  supreme  court,  964. 
undertaking  on,  978. 
appearance 

attorney,  by,  842. 
default  of,  871,  884. 

trial  may  proceed  on,  884. 
fixing  time  for  trial,  850. 
araardlan 

ad  litem,  appointment  of.     See  tit.     Guardian  ad  Lltem« 
'  for  defendant,  843. 

for  plaintiff,  843. 
may  a);)pear  for  infant  or  lunatic,  843. 
hour   for,    850. 

infant  may  appear  by  guardian,  843. 
insane  person  may  appear  by  guardian,  843. 
of  defendant,   time  for,   845. 
parties  entitled  to  one  hour  for,  860. 
may  be  in  person  or  by  attorney,  842. 
person,  in,  842. 
voluntary,  place  of  trial,  832. 
waives 

objection  to  Juris^dlctlon,  832. 
summons,  841. 
arreat 

entry  of  Judgment  where  defendant  subject  to,  893, 
of  defendant 

affidavit  for,  862. 

ball,  how  given,  876. 

for  embezzlement,  861. 

for  fraud,  861. 

generally,  861,  862. 

grounds  for,  861. 

In  action  for  fine  or  penalty,  861; 
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JUSTICES'  COURT   (continued). 
arrest  (continued). 

of  defendant   (continued). 

notice  to  plaintiff  of  arrest,  864. 
oiflcer  must  notify  plaintiff,  864. 
order  for,   861. 

undertaking  to  procure,  862. 
when  may  be  ordered,  861. 
where  |about  to  depart  from  state,  861. 
arrested  defendant 
custody  of,  863. 

must  be  taken  before  justice  at  once,  863. 
as  to,  generally.  85-119,  832-926. 
attachment 
aflldavlt 
for,  538. 

what  to  contain,  867. 
direction  of  writ  to  sheriff,  868. 
form  of,  868. 
generally,   866-869. 
issuance  of,  866. 
order  for,  866. 
substance  of  writ  of,.  868. 
to  be  issued  on  affidavit,  866. 
nndertaklns 
on,  867. 
to  release  or  prevent,  868. 

attorney 

appearance  by,  842. 
In,  who  may  act  a« 

letter  of  attorney  to  act  as  counsel  in  justices*  court.  »«■ 

license  not  necessary  to  practice  as,  281. 

who  may  act  as,  842. 

who  may  not  act  as,  96. 
bill  of  particulars,  454. 

blank,  must  not  be  left  in  process,  except  subpoenas,  920. 
challe^ges.v    See  tit.     Challenges  to  Jnrors. 

as  to,  885. 
cities  and  counties,  in,  86. 
claim  and  delivery,  in,  870. 
clerk  of.     See  tit.  Justices'  Clerk. 

Code  of  Civil  Procedure,  provisions  of  applicable  to.  925. 
commencement  of  action  by  filing  complaint,  839. 

complaint  In 

action  commenced  by  filing,  839. 
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JUSTICES-  COURT    (continued). 
complaint  In    (continued). 

demurrer  to,   854.  \ 

form  of.  851,  852. 

Indorsement  by  court  of  date,  etc.,  840. 
where  to  be  filed,  832.  ' 

ivrltlns 
^  annexing  copy  of,  887. 

to  be  in,  853. 
eompromlac 
effect  of 

accepting  offer  of,  896.  I 

refusing  offer,  of,  895. 
offer  of,  effect,  895.  | 

confession  of  Judgment,  entry  of,  889,  1135. 
constable 

attorney  not  to  act  as,  842. 
serving  summons,  848. 
contempt.     See  tit.     Contempt  of  Conrt. 
conviction  must  be  entered  on  docket,  910. 
definition  of,  906. 
disorderly  conduct,  906. 
docketing,  conviction  of,  910. 
flne  or  Imprisonment  for,  909. 
generally,  906-910,  1209-1222.  , 

In  preacnee  of  Jnatlce 

proceedings  for,  907. 

punished  summarily,  907. 
In  what  cases  justice  may  punish  for,  907. 
not  in  presence  of  justice,  proceedings  for,  908. 
punishment  for,  909. 
rescuing  person  or  property,  906. 
what  acts  are,  906. 
witness,  disobedience  by,  906. 
continuance 

admission  of  evidence,  effect  of,  876. 
affidavit  and  showing  necessary  for,  876. 
deposition  of  witness  present,  876. 

for   more   than   ten   days,   not  granted   except   upon   under- 
taking, 877. 
grounds  for.   876. 

length  of  where  granted  on  court's  own  motion,  876. 
motion  for,  876. 

showing  and  affidavit  necessary  to  secure,  876. 
where  defendant  under  arrest,  876. 
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JUSTICES'   COURT    (continued). 
coats 

deposit  for,  instead  of  undertaking,  926. 

in  case  of  compromise  offered  before  trial,  895. 

included  in  judgment,  when,  896. 

prevailing  party  entitled  to,  924. 

security  for  may  be  required,  928. 

taxation  of,  896. 

count  erclnlm 

answer  may  contain,  855. 
as  to,  generally,  855. 
omission  to  set  up  waives  right  to,  856. 
pleading  written  instrument,  886. 
default,  judgment  by,  872. 

demurrer 

answer  to,  857. 

complaint  to,  854. 

proceedings  on,  858. 
deposit   of  money   In   lieu   of  undertaking,  926. 
deposition  of  witness,  on  postponement  of  trial,  876. 
dismissal  of  action,  890. 
docket  of.     See  tit.     Docket,  of  Juatlcea'  Court. 

a  public  record,  93,  914. 

as  to,  911-918. 

clerk  to  keep  and  what  to  contain,  93. 

contents,  911. 

deposited  where,  on  vacancy  and  before  successor  appointed, 
915. 

entrlea 

In,  force  and  effect  of,  193. 
prima  facie  evidence,  912. 
time  of  making,  912. 

docket 

execution  may  he  issued  on  of  predecessor,  916. 
how  kept,  93. 
index  to.  913. 

must  be  kept,  913. 

how  kept,  913. 
must  be  delivered  to  successor  or  county  clerk,  914. 
of  justice.     See  tits.     Docket)  Docket  of  Jnatlcea'  Coorf. 
of  predecessor,  execution  on,  916. 
to  contain  what,   911,  912,   913. 
vacancy  In  office,  how  disposed  of,  915,  917. 
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JUSTICES'   COURT    (continued). 

either  partjr  falling  to  appear^  trial  may  proceed,  88^. 
challenge  to  Jurors,  8S5. 
if  copy  of  instrument  be  filed  signatures  will  be  deemed 

admitted,  when,   887. 
manner  of  pleading  written  instrument,  886. 
execution.     See  tit     Execation  of  Judvment  In  Civil  Action. 
alias.  904. 

blanks  in,  render  void,  920. 
contents  of,  902. 

docket  must  contain  statements  relating  to,  911. 
docketing  Judgment  in  superior  court,  execution,  899. 
duty  of  officer  receiving,  904. 
entered  at  once,  upon  verdict,  891. 
form  of,  902. 
in  another  county,  904. 
may  issue  within  five  years,  901. 
new  county,  successor  may  issue,  916. 
on  Judgment  docketed  in  superior  court,  899. 
predecessor,  Justice  may  Issue  on  docket  of,  916. 
proceedings   supplementary.     See   tit.     Sapplementary  Pro^ 
ceedlnffa. 

as'  to,  714-721,  906. 
renewal  of,  903. 

supplementary    proceedings.    See    tit.      Sapplementary    Pro* 
ceedlnss. 

as  to,  714-721,  905. 
time  to  issue,  901. 

to  be  issued  with  all  blanks  filled,  920. 
to  contain  statement  of  what,  902. 
to  whom  directed,  902. 

feea 

collection  and  report  of,   103. 

for  Issuance  and  service  of  process,  91. 

Inability  to  pay,  proceeding  on,   91. 

security  for,   923. 
garnishment,  869. 

general  provision  relating  to,  919-926.  \ 

generally,  832-926. 

genuineness  of  instrument  sued  on,  admitted,  when,  887. 
guardian,  843. 

held  lii{i(own  where  elected,  103-109. 
how  Judgment  confessed  in  without  action,  1135. 
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JUSTICES'  COURT   (continued). 

in  case  of  disability  of  Justice,  another  Justice  may  attend  in 

his  behalf,  922. 
in  cities  and  counties,  85. 
in  towns  of  third  class,  103  V&. 
inspection,  order  for,  886. 
issues  of  law  and  fact,  878. 
Joint  obligation,  action  on,  service  outside  of  county.   S4S. 

Indsment 

abstract  of 

as  to,  897. 

filing  and  docketing  in  superior  court,   898. 

form  of,  897. 

must  be  recorded  to  create  lien  on  lands,  900. 

by  defavlt 

amount  of,  871. 
proceedings  on,  871. 

relief  from 

affidavit  for,  859. 

for  mistake,  surprise,  neglect,  etc.,  859. 
time  to  apply  for,  859. 
when  defendant  fails  to  answer  amended  complaint.  871 

when  demurrer 

to  answer  is  sustained,  872. 
to  complaint  overruled,  872. 
when  rendered,  872. 

confession  of 

as  to,  889,  1135. 

costs  on,  1135. 

may  be  entered  in  any  court,  889. 

statement  of  defendant  filing,  1135. 
costs,  to  Include,  896. 
default,  by,  871. 
dismissal  of,  990. 
docket  ^ust  contain.  911.. 
docketing  in  superior  court,  effect  of,  899. 
entry  of.  where  defendant  subject  to  arrest,  89S. 
how  proved  in  another  state,  1921. 

Hen  of 

lasts  how  long,  900. 

on  land,  none  unless  abstract  recorded,  when,  900. 
must  be  entered  at  close  of  trial,  892. 
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JUSTICES'  COURT   (continued). 
^  JndsmcBt  (continued). 
of  dUnnlsMil 

when  action  commenced  In  wrong  Jurisdiction,  880. 
without  prejudice,  entered  in  what  cases^  890. 

other  than  by  default 

-  after  trial  by  court,  892. 
by  confession,  889. 

costs  must   be  included  in  Judgrment,  896. 
excess    of   Judgment    over   Jurisdiction    may   be   remitted, 

894. 
if  the  sum  found  due  exceeds  Jurisdiction,  excess  may  be 
remitted,  894. 

Jvdirincnt 

abstract  of,  897. 

may  be  filed  and  docketed  in  county  clerks'  office,  898. 
costs  must  be  included  in,  896. 
eftect  of  docketing,  899. 

not  a  lien  unless  abstract  is  recorded  in  recorder's  of- 
fice, 898. 
when   defendant  is  subject  to  arrest,   893. 
of  dismissal  entered  without  prejudice,  when,  890. 
offer  of  compromise  before  trial,  effect  of,  895. 
upon  verdict,  891. 
remitting  amount  in  excess  of  Jurisdiction,  894. 
upon  verdict,  to  be  entered  at  once.  891. 
verdict  upon,  entered  at  once,  891. 

Jorliidletloii 

as  to,  94,  103,  106,  112-115. 

•etioii 

for  collection  of  license,  103. 

te  ywTomg  Juriaidletloii,  objection  to 

appeal,  890. 
waiver,  890. 
certifying  case  to  superior  court,  92.        ^ 
civil 

as  to,  112-115. 

Includes  what  cases,  112. 
concurrent  with  that  of  superior  court,   when,   ll^i. 

in  cases  of  forcible  entry,  1163. 
criminal,  115.* 

does  not  extend  to  ships,  seamen's  wages,  etc.,  115. 
forcible  entry  and  detainer,  in,  838,  1163. 
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JUSTICES'  COURT    (continued). 
JnrUdlctlon    (continued), 
has  over  what  offenses,  115. 
in  cities,  103. 

mandamus,  cannot  issue  writ  of,  1085.' 
mlsdemesLnors,  over,  115. 
not  to  trench  upon  the  jurisdiction  of  the  courts  of  record, 

114. 
oftenses,  has  over,  when,  115. 
ordinances,  of  violations  of,  when,  103. 
remitting:  excess  gives,  894. 
restricted,  114. 
territorial  extent  of,  94,  106. 
transfer  of  cause  to  superior  court.  Jurisdiction   of  latter, 

838. 
violation  of  ordinance,  over,  103. 
want  of,  transfer  to  superior  court,  when,  838. 
when  amount  found  due  exceeds,  remitting  excess,  894. 
wrong,  objection  to  action  commenced  In,  890. 

Jury 

as  to,  generally,  in,  230,  250. 

adjournment  on  demand  for,  876. 

challenges  to.     See  tit.     ChalleiMres  to  Jurors. 

as  to,  885. 
docket  must  contain  names  of  and  demand  for,  911. 
fact,  issue  of,  tried  by,  882.         , 
impaneling,  manner  of,  251. 

jurors,  challenge  to.     See  tit.     Challenges  to  Jurom. 
list  of  jurors  summoned  to  be  called,  250. 
manner  of  Impaneling,  251. 
names  to  be 

drawn  from  box.  250. 

written  on  slips,  folded  and  placed  in  box,  250. 
proceedings   In   forming,   250. 
summoning  of,  return  of  officer,  231. 
T»'aived 

by  consent,   883. 

by  failure 

to  appear.  883. 
demand,  883. 

how,    883. 
Jnsttee  • 

may  issue  subpoenas  and  final  process  to  any  part   of  the 
county,  919. 
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JUSTICES'   COURT    (continued). 
Juatlce   (continued). 

may  require  security  for  costs,  923. 

to  receive   all   moneys  collected   and  pay   same   to  parties, 
1459. 
lien  judgment,  900. 
mandamus,  cannot  issue,  1085. 

manlier  of  eomiiieiicliiiP  actions  tn 

alias  summons.  846. 
within  a  year,  847. 

appearance  of  defendant 

time  for,  845. 
defendant  may  waive  summons,  841. 
how  commenced,  839. 

parties  may  appear  either  by  person  or  attorney,  842. 
service  of  summons  outside  of  county,  848. 

•nnunoAs 

alias,  846. 

by  whom  served  and  returned,  849. 

defendant  may  waive,  841. 

how  directed,  844. 

how  issued,  844. 

may  issue  within  a  year,  840. 

service 

by  publication,  849. 
outside  of  county,  848. 
time  for  appearance  of  defendant,  846. 
what  to  contain,  844. 
when  s^uardian  necessary,  and  how  appointed,  843. 
manner  of  pleading  written  instrument^  886. 
minutes  of  proceedings,  Justice  shall  take  and  certify  to  clerk, 
92. 
•    money  collected,   Justice  to  receive,   921. 
nonsuit,  890. 

notice  of  hearing 

form  of  notice,  850. 

necessity  for  notice,  850. 
offer  to  compromise,  895. 
open  always,  104. 

papers  to  be  kept  as  public  records,  913. 
place  of  holding,  104. 
place  of  trial 

as  to,  generally,  832-838. 
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JUSTICES'   COURT    (continued). 
place  of  trial  (continued). 
chaDvtniS 

affidavit  for,  833. 

because  of  interest  of  Justice,  90. 

but  once,  can  be,  834. 

disqualification  of  justice,  for,  833. 

grounds  for,  833. 

notice  of  trial  on,  834. 

proceedings  after,  836. 

to  what  court  may  be  made,  835. 

transmitting  papers,  on,  836. 
claim  and  delivery  of,  where  to  be  brought,  832. 
generally,   832. 

in  what  city  or  township,  832. 
may  be  changed  in  what  cases,  833. 

effect  of  an  order  of,  837. 

limitation  on  right  of  change,  when,  834. 

proceedings  after,  836. 

to  what  court  transferred,  835. 
non-resident,  action  against,  where  to  be  commenced,  833. 
replevin,  action. in,  where  to  be  commenced,   832. 
township  or  city  in  which  action  to  be  commenced,  832. 

tranafer 

of  proceedings,  90. 
to  anperlor  court 

in  what  cases,  838. 
proceedings  on,  836. 
pleading  written  instrument  In,  manner  of,  886. 
pleadings  in,  as  to  generally,  851-860. 
action 

how  entitled,  89. 
in,  form  of,  89. 
ameiidinent  of 

adjournment  on,  859. 

adverse  party  may  answer  or  demur,  860. 
answer  to,  time  to  file,  860. 
as  to,  859. 
costs  on,  859. 
on  demurrer,  858. 
ansvrer 
as  to,  855. 
contents  of,  855. 
demurrer  to  by  plaintifT,  when,  867. 
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JUSTICES'  COURT   (continued). 
pleading  (continued). 
answer  (continued). 

in  general.     See  tit.     Answer. 

may  contain  what,  865. 

or  demurrer  to  amended  pleading,  860. 

when  demurrer  overruled,   858. 
complaint  in.     See  tit.  Complaint. 

action  commenced  by  flling,'  839. 

as  to,  852. 

date  of  filing,  to  be  indorsed  on,  840. 

definition  of,  855. 

filing,  commencing  action  by,  839. 

may  be  copy  of  instrument,  863. 
compromise,  costs  on,  895. 
counterclaim,  failure  of  defendant  to  set  up,  eifpct,  85tf 

demnrrer 

as  to,  854. 

amending  pleadings  after,  859. 
in  general.  See  tit.  Demurrer. 
judgment  by  default  after,  872. 

to  answer 

as  to,  854. 
grounds  of,  858. 
proceedings  on,  858. 
time  for,  857. 
proceedings  on,  858.  '' 

to  complaint 

may  be  put  In,  when,  854. 

proceedings  on,  858. 

time  for,  854. 
entry  of  oral,  851. 
filing  of,  89,  851. 
form  of.  851. 
in,  are  what,  852. 
In  general.     See  tit.     Pleadlnss. 
oral,  may  bC,  except  complaint,  861. 
plaintiff  may  demur  to  answer,  when,  857. 
proceedings  on  demurrer,  858. 
verification,  851. 

ifvritten  instmment 

genuineness  admitted,  when,  887. 
manner  of,  886. 
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JUSTICES'  COURT   (continued). 
'proceu 

all  blanks  must  be  filed  in,  except  subpoenas,  920. 
by  whom  issued,  91. 
may  issue  to  'any  part  of  county,  919. 
on  whose  order  to  Issue,  91. 
over  what  territory  reaches,  93,  106. 
returnable  to  whom,  90. 
service  of,  by  sheriff  and  deputies,  87. 
property,  real,  no  jurisdiction  as  to  title  to,  838. 

provisional  remedies  In  Jnstlees'  courts 

arrest  and  bail,  861-863. 

attachment,  867,  868. 

claim  and  delivery  of  personal  property,  870. 
publication,  service  by,  412,  413. 
record 

Justices'  courts  are  not  courts  of,  34. 

of  proceeding's  kept  in  clerk's  office,  89. 
replevin,  in,  869. 
return  of  summons,  846. 

seamen's  wages  not  recoverable,  when,  114. 
sculona 

number  of,  85. 

where  held,  104. 
sickness  of  Justice,  proceeding's  on,  922. 
stay  of  proceedingrs  on  appeal,  979. 
subpoena,  919. 

and  process  to  any  part  of  the  county,  919. 

blank  may  issue,  920. 

clerk  may  issue,  86. 

Issuance  and  service  of,  86. 

may  issue  to  any  part  of  county,  919. 
successor  of  justice,  918. 
sumnions 

alias 

as  to,  846. 
number  of,  846. 
when  may  issue,  846. 

blanks  must  all  be  filled  in,  920. 

by  whom  may  be  served,  849. 

cannot  be  served  out  of  county,  exception,  848. 

date  to  be  docketed,  911. 

directed  to  defendant,  844. 

form  of,  844. 

1298 


INDEX, 
t References  are  to  sections.] 

JUSTICES'   COURT    (continued). 
simiiiioiiB   (continued), 
how  Issued,  844. 
how  served,  848. 

outside  county,  848.  , 

Indorsement  of  attorney's  name  on,  844. 
In  general.     See  tit.     Snmmoiis. 
issuing,  840. 

may  be  served  out  of  county  in  what  cases,  848. 
may  be  waived,  how,  841. 
must  contain  what,  844. 
must  issue  within  a  year,  840. 
parties,  must  contain  name  of,  844.  « 

return  of,  87,  849. 
service  of  by  publication,  849. 
territorial  limitation  on  service  of,  848. 
time   for  appearance,   must  specify,   845. 
to  be  issued  without  blanks,  920. 
to  be  served  out  of  county,  to  have  certificate  attached,  S48. 

sureties 

arrest  and  ball,  862. 
attachment,  867. 
claim  and  delivery,  870. 
tender,  897. 
time  of  trial  of  cause  and  postponemeiit 

continuance  for  more  than  ten  days  not  to  be  granted  ex- 
cept on  filing  of  undertaking,  877. 
court  may,  of  defendant's  own  motion,  postpone  trial,  when. 
876. 
by  consent,  875. 

by  courf  of  its  own  motion,  874. 
upon  application  of  a  party,  876. 
postponement  of  trial,  by  court,  of  its  own  motion,  874. 
time  when  must  be  commenced,  873. 
title  to  real  property,  no  Jurisdiction,  888. 
transcript  of  entries  In  docket  prima  facie  evidence,  912. 
transfer  of  cases  to  superior  court,  838. 
arrest,  in  case  of^  864. 
generally,  832. 

justice  biased  or  a  witness,  832. 
of  cause,  398. 
superior  court,  to,  838. 
trial 

adjournment,  873. 
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JUSTICES'   COURT   (continued). 
trial  (continued). 

commence,  when  to,  873. 

court  may  postpone  of  own  motion,  when,  874. 

different  kinds  of  issues,  878. 

failure  to  appear  at,  888,  884.  * 

fixing:,  850. 

tssne 

classified,  878. 
defined,  878. 
of  fact 

how  raised,  880. 

how  tried,  882. 

of  law^ 

•  how  raised,  879. 

how  tried,  881. 

jury,  how  waived,   888. 

may  proceed  where  party  fails  to  appear,  884. 
must  commence  within  an  hour,  873. 
notice  of 

form  of,  850. 

return  and  entry  of,  850. 

service  of,  850. 

trial 

form  of,  860. 

when  change  of  venue,  837. 
poatpoDcmcnt  of 
as  to,  874-876. 
by  consent,  876. 

by  court  of  own  motion,  grounds  of,  876. 
deposition  of  witnesses,  876. 
for  amendment  of  pleadings,  874. 
for  want  of  testimony,  876. 

upon  application  of  arrested  party,  undertaking,  876. 
priictlce  and  mlcs 
as  to,  92,  96. 
limitation  on,  95. 
rules,  when  to  take  effect,  95. 
time  when  must  be  commenced,  873. 

undertaking 

adjournment  on,  877. 
appeal,  on,  978. 
arrest,  on,  862. 
release  from,  876. 
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JUSTICKS*   COURT    (continued). 
oBdertaklniP   (continued). 

attachment,  on,  867. 
release  from,  868. 

claim  and  delivery,  870. 

deposit  instead  of,  926. 
venue,  832-838. 

change  of,  833-838,  863. 
verdict 

docket  must  contain,  911. 

Judgrment  on,  to  be  entered  at  once,  891. 
wages  of  seamen,  when  not  recoverable  in,   114. 
what  provisions  of  code  applicable  to  Justices'  courts,  92&. 
who  entitled  to  costs,  924. 
writing,  genuineness  admitted,  when,  887. 
vrrltien  lastnunents,  action  on 

exhibition  and  Inspection,  886. 

furnishing  copy.  886. 

manner  of  pleading,  886. 

JUSTICBS'  DOCKEST.     See   tit.   Docket   of  Justice*'  Court. 

as  to,  93. 
JUSTICE'S  JUDGMBNT 

certified  transcript  of,  contents.   1922. 
in  another  state,  how  proved,  1921. 
JUSTICES  OP  SUPRBME  COURT.     See  tit.     Supreme  Court  Jas- 

tiecs* 
ineligibility  to  other  than  Judicial  office,  161. 
power  at  chambers.  165. 
qualifications  of.  156. 
JUSTIFICATION.     See  tits.     Surety)  Undertaklnip. 
approval  and  disapproval  of  bond,  678%. 
of  sureties,  679%. 

arrest  and  bail,  495. 

attachment,  555. 

claim  and  delivery,  5\3. 

court  commissioners  may  take,  269. 

generally,  1067. 

mode  of,  495. 

on  undertaking  on  appeal,  948. 
undertaking  becomes  effective,  when.     See  tit.     Undertaking. 
JUVENILE  OFFENDERS 
probation  officer 

appointment  of,  131. 

compensation  of,  none,  131.  • 
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JUVENILE  OFFENDERS  (continued). 
probation  olllcer    (continued). 

powers   of,    131. 

receives  no  compensation,  131. 
probationary  treatment  of,  131. 

KNOWLEDCiB  OF  COURT.     See   tit.     Judicial  Notice. 
LABORERS.     See  tlts.     L.lcn«|  BiecliaBlGa'  Licna, 

liens  of,  1183. 
LAKE 

boundary,  as  a,  2077. 

situated  in  two  counties,  oftense  committed  on,  Jurisdiction  of, 
393. 
LAND 

adverse  claim  to.     See  tlL  Adverae  Claim  to  Land. 
description  of.     See  tit.     Description  of  Land. 
not  patented  at  time  of  taking  by  decedent,  petition  to  estab- 
lish liens.     See  tlL     Heir. 
LANDLORD  AND  TENANT 

adverse   possession   between,   326. 

assigning  or  subletting  by  tenant,  effect  of,  1161. 

breach   of  covenants  by  tenant,  other  Interested  parties  may 

perform,  1161. 
defendant,  landlord  may  be  Joined  as,  379. 
forcible  entry.     See   tit.     Forcible  BSatry  and  Detainer. 

as  to,  1159. 
forfeiture  of  lease,  1161. 

proceedings  for  relief  against,  1179. 
who  may  apply  for  relief  against,  1179. 
holding  over,  of  agricultural  lands,  1161.  ^ 

Joinder  of  landlord  as  party  defendant,  379. 
lease 

agreement  for  more  than  a  year,  to  be  in  writing,  1973. 
not  exceeding  one  year,  need  not  be  in  writing,  1971. 
of  estate  of  decedent,  1577,  1679. 
notice 

of  proceedings  to  be  given  by  tenant  to  landlord,  379. 
to  tenant 

of  breach  of  covenant,  and  service  thereof,  1161,  1162, 
that  rent  Is  due  and  service  thereof,  1161,  1162. 
preanmption 

as  to  tenant's  possession,  326. 
receipt  for  payment  of  rent  as  evidence,  1963. 
relation  of,  as  affecting  adverse  possession,  326. 
rents.     See  tits.     Rents* 
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LANDLORD  AND  TENANT   (continued), 
subletting  terminates  tenancy,  1161. 

subtenant  may  perform  covenants  and  conditions,  1161. 
tenancy  at  will«  terminated  by  notice,  1161. 
tenant  • 

cannot  deny  title  of  landlord,  1962. 

holding  over,  rights  of,  1161. 
unlawful  detainer.     See  tit.     Furclble  Entry  and  Detainer. 

as  to,  1160. 

who  guilty  of,  1161. 

who  not  guilty  of,  1161. 
waate 

committing  terminates  lease,  1161. 

rights  of  parties  where  committed,  1161. 
LANGUAGE! 

foreign,  inst^rument  in,  expert  may  testify,  1863. 
LARCENY,  PKTTY 

Justice  of  the  peace  has  Jurisdiction,  115. 
LAST  SICKNKSS,  EXPENSES  OF.     See  tit.     Funeral  Expenaea 

and  Expenae*  of  Laat  Slekneaa. 
LAW.     See  tits.     Code;  Statntea. 
binding  on  all  tribunals,  2103. 
booka  containing 

admissible  in  evidence,  1900. 

presumed  to  be  correct.  1900. 
conclusions  of.     See  tits.  Conclnaiona  of  Law^i  FIndlnsa. 

erroneous,  vacation  of  Judgment  for,  663. 
constitution  and  statutes^  1897. 
forelsn 

evidence  of,  1901. 

how  proved,  1901. 

laws,  or  laws  of  sister  state,  how  proved,  1902. 
how  authenticated,  1901. 
Issues  of.     See  tit.     Isanea. 

as  to  generally,  588-594. 

by  whom  tried,  592. 

to  be  fll*st  disposed  of,  592. 
of  foreign  state.     See  tit.     Forelipi  State. 
oral  evidence  of,  1902. 
organic,  definition  of,  1897. 
other  evidence  of,  of  another  state,  1902. 
public  and  private  statutes,  definition  of,  1898. 
qnentfona  of 

for  the  court.  2102. 

w^hat  are,  2102. 
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LAW   (continued). 

recitals  in  statute,  how  far  evidence.  1903. 
sister  state,  of,  how  proved,  1902. 
statutes,  as  to  what  are,  1898. 

vn^vrltten 

deflnitlon  of,  1899. 

of  another  state,  country,  how  proved,  1902. 

vrrllten 

« 

and  unwritten,  1895. 

deflned,  1896. 

where  contained,  1897. 

LAIV  BOOK 

presumed  correct,  1900. 

LEADING  <lUKSTION.     See  tits.     CroM-Bzamtnatlon|  BxnmlBft- 
tton  of  'Witness  I  WItneu. 

LEASE.     See   tits.     Landlord  and  Tenant)  Rents. 

agreement  for  longer  than  a  year,  to  be  in  writing,  1973. 

decedent's  estate,  of,  1577,  1579. 

for  longer  than  one  year,  must  be  in  writing,  1973. 

of   real    estate   of   decedent.      See   tit.    Mortgraires   and   Leaaca 

of  Real  Estate  of  Decedent. 
relief   against    forfeiture   of,    in    forcible   entry   and    detainer. 

1179. 
term  not  exceeding  a  year,  need  not  be  in  writing,  1971. 
written.     See  tit.  Written  Lease. 

LEASEHOLD  INTEREST 

execution,  sale  on,  of  lease  of  less  than  two  years,  absolute. 

700. 
subject  to  redemption  after  sale  on  execution,  when,  700. 

liB0.4CY.    See  tits.     Derive  $  Will. 

contribution  among  legatees,  1564. 

liability  for  debts,  1563. 

need  not  be  paid  until  ordered  by  court,  1646. 

notice  of  application  for,  1659. 

order  for  payment  of  and  extension  of  time,  1651. 

payment  of  on  giving  bond,  1658. 

petition  for,  on  giving  bond,  1658. 

probate  of  will,  legatee  may  petition  for,  1299. 

specific,  exempt  from  liability  for  debts,  1653. 

to  religious  Incorporation.     See  tit.     Rellsloaa  Incorporatloa. 

speciflc,  exempt  from  liability  for  debts  to  what  extent,  1563. 

LEGAL  PRESUMPTIONS.     See  tit.  Preanmptlona. 
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LBGATEB.     See  tit.     Legacy.  f 

contribution  by,   1564. 
may  petition  for  probate  of  will,  1299. 
LBGISLATITRB 

continuance  of  trial  because  party,  witness,  or  attorney  in  at- 
tendance on,  595. 
extension  of  time  during:  attendance  on,  1054. 
impeachments    to    be    by.      See    tits.      Court   of   Impeachment i 

Impeachment. 
power  of.     See  tit.  Poirvera  and  Duties  of  Lephilature. 
proceedlngrs  of,  how  proved,  1918. 
LBGITIHACY 

presumption  of,   1962,  1963. 
I^ETTBR 

admitted  In  evidence,  answer  is  al^o  admissible,  1S54. 
presumption  that  where  mailed  was  received,  1963. 
LETTER  OF  ATTORNEY.     See   tit.     Power  of  Attorney. 
LETTERS   PATENT.      See   tit.   Patent. 

LETTERS   TESTAMENTARY   AND   OF  ADMINISTRATION 
contesting,  1374. 
discovery    of   property    after   settlement,    issuance   of   letters, 

1698. 
embezzlement  of  estate  before  srantlngr,  1458. 
entitled  to,  who.  If  others  fail  to  appear,  1377. 
evidence  of,  entry  In  minutes  conclusive,  1376. 
form  of  lettem 

of  administration,  1362. 
testamentary,  1423. 
further,  after  flnal  discharge,  If  further  property  discovered, 

1698. 
hearing,  1375. 
incompetent,  who.  1369. 
Joint  administrators,  1368. 

letters  with  will  annexed  to.  Issued,  when,  1350. 
married  women,  1370. 

minor  entitled,  who  to  be  appointed,   1368. 
next  of  kin,  1365. 
nominee,  grant  to,  1379. 
non-resident 

entitled  to  letters,  identity  of,  how  established,  1379. 
notice  of  application,  1373. 
of  administration 

as  to  generally,  1365. 

appointment  of  administrator  in  discretion   of  court,  when, 
1367. 
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LETTERS  TESTAMENTARY  AND  OF  ADMINISTRATION  (Con- 
tinued). 
of   admlnlatratlon    (continued). 

examination  before  grranting,  1378. 

failure  to  apply  for,  grant  to  others,  1377. 

form  of,  1362. 

incompetent  entitled,  who  appointed  administrator,  1368. 

married  woman  may  be  administratrix,  1370. 

minor  entitled,  who  appointed  administrator,   1368. 

order  of  persons  entitled  to  administer,  13G5. 

partner  not   to  administer,   1365. 
petition  for 

contesting.  1374. 

entry  of  proof  and  notice  conclusive,  1376. 

hearing.  1375. 

how  made,  1371. 

Jurisdictional  averments,  1371. 

may  be  filed  with  objections  to  letters  of  executor.  1351. 

notice  of 

evidence  of,  1376. 
posting,  1373. 
requisites  of,  1373. 

requisites  of,  1370. 

setting  hearing  of,  1373. 

what  to  state,   1371. 
preference  of  person  equally  entitled  to,  1366, 
time  for  granting,  1372. 
to  whom  and  in  what  order  granted,  1365-1370. 

what  proofs  to  be  made  before  granting,  137S. 

when  executor  absent  from  state,  1354. 

who  are  incompetent  to  act  as  administrator,  1369. 
order  of  persons  entitled  to,  1365. 
partner  not  entitled  to,  1365. 
petition   for.      See    tit.    Petition   and  Contest   for  Letten^  ete. 

as  to,  1371. 

executor  forfeits  right  to  letters  on  failure  to,  1301. 
proof  required,  1376. 
revocation  of.     See  tit.  Revocation  of  Iiettem  and  Proceedlngii 

thereon, 
revoklngr 

citation.  1386. 

entitled,  other  person  better.  1383,  1884. 

for  neglect  of  administrator,  1450. 

hearing,  1385. 
seal   necessary,   150. 
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LETTERS  TESTAMENTARY  AND  OP  ADMINlSl-RATION  (Con- 
tlnued). 
settlement  of  estate,  discovery  of  property  after.  Issuance  of 
letters  on,  1698. 

■peclal 

account  under,  1417. 

boQd  under,  1414. 

duties  under,  1415. 

entitled  to,  who,  1413. 

oath,  1414. 

powers,  1415,  1417.  • 

when  granted,  1411. 
■pedal  notice  to  helm 

how  given,  1380. 

request  for,  what  to  contain,  ISSQ. 
subsequent  issue  of  letters  after  final  discharge,   1697. 
testamentary,  form  of.  1360. 
transerlpt 

of  court  minutes  to  be  evidence  equivalent  to  letters,  1429. 

of  minutes  equivalent  to,  1429. 
when  to  apply  for,  1372. 
where  granted,  1294,  1295. 
wljo  may  object  to  granting,  1351. 
will  found  afterwards,  1423,  1424. 

with  will  annexed.     See  tit.  Letters  Testamentary  and  of  Ad- 
mlnlMtratlon  ^irlth  1^111  Annexed. 
LETTERS      TESTAMENTARY      AND      OP      ADMINISTRATION 

WITH  WILL  ANNEXED 
acts  of  a  portion  of  executors  valid,  1355. 
authority  of  administrators  with  will  annexed,  1356. 
corporations  as  executors,  1848. 

extent  of  liability,  1348. 

qualification  by  corporation,  1348. 
executor  of  an  executor,  1353. 
form  of,  1360. 

how  and  to  whom  issued,  1348. 
how  issued,  1356. 

Interested  parties  may  file  objections.  1351. 
letters  of  administration  durante  minore  aetate,  13^4. 
letters  testamentary  and  of  administration,  with  will  annexed, 

how  and  to  whom  Issued,  1348-1350. 
married  woman  may  be  executrix,   1352. 
to  whom  letters  on  proof  of  will  to  issue,  1349. 
who  are  incompetent  as  executors  or  administrators.  1350. 
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LBTTBRS  OF  GUARDIANSHIP.     See  tits.  Goardliin  of  Mlaoni 
Guardians  of  Insane  and  Incompetent  Personn. 

to  issue,  when,  1539. 
LETTERS  PATENT.     See  tit.  Patent. 
LEVY.     See   tits.   Attachment j  Execution  of  Judgment  In  Ct%U 

Actions. 
I.IBEL  AND  SLANDER.     See  tit.  Slander. 

answer  In,  460. 

complaint  in,  460. 
.  how  stated  in  complaint,  460. 

limitation  of  action   for,  340. 

mitigation  of  damages,  evidence  for,  461. 

pleading  in  actions  for.  460,  461. 

LIBRARY 

exempt  from  execution,  690. 

LICENSE 

attorney,  of,  277-280. 

Jurisdiction  of  Justices'  court  of  suits  for  collection  of,  103. 

LIEN.     See  tit.  Mechanics'  Lieu. 

action  to  foreclose,  on  realty,  where  brought,  392. 

animals,  upon.     See  <*upon  animals,"  this  title. 

appeal  lies  from  interlocutory  Judgment  in  action  to  redeem, 
963. 

arising   from   acts    In   prevention   of   cruelty   to   animals,   en- 
forcement, 1208. 
disposition  of  proceeds  of  sale,  1208. 

assignment  for  benefit  of  creditors,  wages,  etc.,  a  prior.  1204. 
•  attachment,  ceases  when  Judgment  stayed  on  appeal,  671. 

costs,  when  claim  for  wages  disputed,  1206,  1207. 

death,  Judgment  after,  not  a,  669. 

defendant,  of,  in  partition,  pleading.  758. 

defined,  1180. 

for  power  supplied  by  means  of  team  and  wagon,  mechanics', 
1183a. 

for  salaries  and  iiraffes 

costs  on,  1207. 
dispute  of 

claim  for.  1207. 
portion  of,  1207. 
distribution  of  proceeds  where  entire  claims  cannot  be  paid, 
1208. 
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LJEN    (continued). 

for  salary  aad  waves    (continued). 
priority  la  case  of 

attachment,  1205. 

action  to  be»  commenced,  when,  1206. 

officer  shall  retain  possession  of  proceeds  of  sale  suffi* 

cient  to  pay,  1206. 
officer  to  pay  claimant,  when,  1206. 

when   claim   disputed,   action   to   be   commenced,   when. 
1206. 
death  of  employer,  1205. 
statement  of,   1207.  , 
wages,  etc.,  as  to,  1204.  1205. 
attachment,   1206. 
dispute  of  claim,  procedure,  1207. 
estates  of  deceased  persons,  1205. 
execution.  1206. 

for  attachment  or  execution,  claim  disputed,  1206. 
for,  dispute  of  claim,  costs,  1206,  1207. 

for,  preferred  on  assigrnment  for  benefit  of  creditors.  1204. 
for,  priority  asralnst  estate  of  decedent,  1205. 

notice  of  clalnt  for,  on 

attachment,  1206. 

execution,  1206.  , 

foreclosure  of,  726. 
Interlocutory  Judgment  In  action   to   redeem   from,   time   for, 

939. 
Judgment,  669. 

after  death,  not  a,  669. 

in  another  county,  when  transcript  filed  there,  674. 
Justice's,  a  lien  on  real  estate,  when,  900. 
when  begins  and  when  expires,  671. 

where  party  dies  after  verdict  and  before  entry  of,  not  a. 
669. 

last  Ices'  court 

action  to  enforce,  in,  113. 

Judgment  of  a  Hen  on  real  estate,  when,  900. 
mechanics'.     See   tit.   Mechanics'  Lien. 
as  to,  1183-1203. 

of  attachment  on  real  property 

duration   of,   542a. 
renewed  liens,  542a. 
priority  of  that  of  mechanics,  1186. 
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LIEN   (continued). 

real  estate,  action  to  enforce  agrainst,  to  be  brought  In  county 

where  land  lies,  78. 
redemption  from 
^  note,  of  record,  to  be  produced,  705.       t 

procedure  on,  705. 
redemptioner  must  pay  what,  702,  703. 
sale  of  decedent's  encumbered  lands,  1669,  1570. 
ships,  etc.«  on,  813-827. 
npon  animals 

for  acts  done  in  preventing  cruelty  to,  how  enforced,  120&. 
notice  of  sale  to  contain  what,  1208. 
proceedlnsrs  of  sale,  how  disposed  of.  1208. 
when  not  satisfied  resort  to  court,  sale  on  published  no- 
tice, 1208. 
upon  lot  for  connecting  house  with  sewer,  when,  1191a. 
upon  undivided  interest  of  property  partitioned,  a  charge  only 

on  share  assigned,  769. 
vessels,  etc.,  on,  813-827. 

as  to  generally,  1204,  1205. 

attachment  and  execution,  claim  disputed,  1206. 

dispute  of  claim  for,  costs,  1206,  1207. 

distribution    of   proceeds    where   claim    cannot    be   paid   to 
full,  1208. 

notice   of  claim   for,   on    execution,    1206. 

priority  of  claim  for.  against  estates  of  decedents,  1205. 
LIBTTHOLDER 

must  be  made  party  In  partition,  761. 
must  be  notified  to  appear  before  referee,  762. 
LIFE  ESTATE.     See  tit.  Estate  for  Life. 
action  to  terminate,  1723. 

disposition  of  on  owner's  death  In  certain  cases,  1723. 
setting  off  in  partition,  770. 
waste,  tenant  liable  for,  732. 

LIMITATION  OF  ACTION.     See  tit.   Statute  of  Limitations. 

absence  from  state,  how  affects  running  of  statute,  351. 
accounts,  mutual,  open,  current,  344. 
acknowledgment  in  writing^  360. 
action 

already  commenced,  not  affected  by  statute,  362. 
barred 

before  code  took  effect,  362. 
by  foreign  statute,  361. 

1310 


IND£I?C 
[References  are  to  sections.^ 

LIMITATION  OF  ACTION  (continued). 
action  (continued). 
barred  (continued). 

not  affected  by  statute,  362. 
can   be  commenced  only  within   time  prescribed  by   codes, 

312. 
commenced  before  codes  took  effect,  362. 
other  than  for  the  recovery  of  real  property,  limitations,, 
generally,  335. 

«<aetlon" 

includes  special  proceeding,  363. 

meaning  of,  in  particular  portion^of  code,  363. 
administration,  time  for,  fixed  by  will,  continuation  of,  1670. 
administrators*  or  executors,  actions  by  and  against,  363. 
aliens,  concerning,  354. 
answer  of,  how  pleaded,  458. 

appeal 

reversal  on,  effect  on  statute,  354.  I 

time  for  taking,  939. 
assault,  of  action  for,  340. 


I 
action  to  recover  stock  sold  for,  341.  j 

for  local  improvement,  contest  of,  349. 

bail  bond,  on,  340. 

banks,  asalnat 

for  paying  forged,  etc,  check,  340. 

to  recover  deposit,  348. 
battery,  for,  340. 

burden  of  proving  action  barred,  458. 
check,  forged  *or  raised,  against  bank  for  paying,  340. 
city,  action  against  for  damages  by  mob  or  riot,  340. 
claim  and  delivery,  338. 

code 

actions  can  be  commenced  only  within  time  prescribed  in, 
312. 

effect  of,  on  existing  statute,  9. 

commencement  of  action,  350. 
conflict  of  laws,  361. 
constable,  against,  339,  340. 
contest  of 
'    probate,  1333. 

will,  after  probate,  1327. 
continues  to  run  notwithstanding  the  code,  9. 
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LIMITATION  OF  ACTION  (continued). 
.  contract 
executed 

within  state,  337. 
without  state,  339. 
not  founded  upon  instrument  In  wrltinsTi  339. 
parol,   339., 
conversion,  338. 
coroner,  agrainst,  339. 
corporation 

action  to  recover  stock  sold  for  delinquent  assessment,  341. 
penalty  or  forfeiture,  359. 
county,  on  claim  against,   rejected  by  supervisors,  342. 
credits,  mutual,  344. 
criminals,  328,  352. 
current  ac<(ount,  344. 
damages  for  causing  death,   340. 
death 

damages  for  causing,  340. 
of  party 

action   by  or  against  representative,   353,   355. 
eftect  of,  353,  355. 
deceased    person,    claim    against    estate    of.      See     tit.     Claim 

-  aflraluflt  Estate, 
demurrer  to 

answer  on  ground  of,  444. 
complaint  on  ground  of,  430. 
deposit,  against  bank  for,   348. 
detinue,  action  of,  338. 
directors  of  corporation,  action  against  to  recover  forfeiture 

or  penalty,  359. 
,dlMibIlItIcii 

affecting  operation  of  statute,  328,  352,  1272,  1574.  1805,  ISOC. 
effect  of  two  or  more,  358. 
injunction  staying  action,  effect  of,  356. 
must  exist  when  action  accrues,  357. 
statutory  prohibition  of  action,  effect  of,  356. 
vacancy  in  administration,  effect  on,  1501. 
effect  of  statute  of,  312. 

entry  on  land,  within  what  time  to  be  made,  320. 
escape,  of  action  for,   339,  340. 
escheated   estate,   time  within  which  claim  may  b«   made  to, 

1272. 
estate   of   decedent,   statute   of  does   not   run   pending  settle- 
ment of,  1569. 
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LIMITATION  OF  ACTION  (continued). 
execution 

from  Justices'  court,  time  to  issue,  901. 

non-payment  of  money  collected  on,  action  for,  339. 

on  barred  Judgment,  685. 

time  to  issue,  6S1,  686. 
executors,  353. 

actions  against,  353. 

sales  by,  limitation  of  actions  to  set  aside,  1573,  1574. 
extension  of  time,  in  general^  1054. 
false  imprisonment,  340. 
five  years,  318,  336. 
foreclosure,  effect  of  suspension  of  decree  by  aerreement,  346. 

foreign 

corporation,   absence   from   state,   350. 

country,  reciprocity  clause,  361. 

statute,  bar  of,  361. 
forfeiture,  bar,  340. 

against  corporation,  359. 
four  years,  337. 
fraud,  338. 

how  affects,  338,  1572. 
generally,  where  not  otherwise  specified,  843. 
guardian,  recovery  of  property  sold  by,  1806. 
giiardlaB's 

bond,  action  on,  1805. 

sale  of,  order  for,  1790. 
imprisonment,  effect  of,  on,  328,  352. 
in  cases  not  otherwise  specified,  343.       « 
in  general,  312. 

infant,  concerning,  328,  352,  1272. 

Injunction  staying  commencement  of  action,  effect  of,  356. 
insanity,  328,  352. 
instrument 

in  writing,  387. 

not  in  writing,  339. 
Judgment 

action  on,  836. 

barred  by,  execution  on,  BSS. 

of  federal  cciirt,   336. 

foreign,  not  an  Instrument  In  writing  executed  out  of  this 
state,   339. 
landlord  and  tenant,  relation  of,  as  affecting,  326. 
liability  created  by  statute,  338. 

"  1313 


INDEX. 
[References  are  to  eections.J 

LIMITATION  OF  ACTION  (continued), 
libel,  for,  340. 
liens  on  vessels,  etc.,  813. 
loan    societies,    348. 
lunatics,   328,    352,    1272. 
married  women,  352,  1272. 
mechanics'   lien,   time   of  continuance,    1190. 
mesne  profits,   to   recover,  •  336. 
mistake,   affects   how,   338. 

mob  or  riot,   for   damages  by,  against  municipality,  340. 
mortgage,   726. 

suit  to  redeem,  346,  347,  726. 
mutual  account,  344. 
negligence,  causing  death,   340. 
new  promise,  360.    * 
occupation.   321-328. 
ofllcer 

against,  339. 

de  facto,  341. 

for   escape,   action    against,    339-343. 

for  money  collected  on   execution,  action  against,  339. 

for  seizing  goods  for  taxes,  action  against,  341. 

in  relation  to  property  seized,  341. 
official,  against.  339-343. 
one  year,  340. 
open  account,  344. 
patent 

effect  of,  316. 

to   land,   316,   317. 

void,    317. 
patentee  of  state,  by,  void  patent,  317. 
penalty,  for,  340. 

against    corporation,    359. 
people,    claim    of,    for   real    property,    315,    318. 
personal  actions,  generally,  335. 

personal  property,  action  for  detaining  or  injuring,  338. 
plea   of,    458. 

pleaded.  If  not,  waived,   434. 
pleading   the   statute,    how   done,    458. 
presumption  as  to  possession,  3^1. 
prisoner,  concerning,  328,  352. 
probate  of  nuncupative  will.  1344. 
prohibition 

by  statute,  injunction,  etc.,   356. 

of  action,  effect  of,  356. 

1314 


INDEX. 
[References  are  to  sections.] 

L.IMITATION  OF  ACTION   (continued), 
qui  tarn  action,  340. 

real    property 
actions 

by  grantee  of  state,  316. 

by  state,  315,  317. 

or  defenses  arislni?  out  of  title  to,  319. 

other  than  for  recovery  of,  limitations,  generally,  335. 

to    redeem    mortgage,    346,    347. 
adverse   possession,   321.   322. 

landlord  and  tenant,  326. 

under  claim  of  title  not  written,  324,  325. 

ways,    water,    etc.,    321. 
constructive  occupation,  323. 
death,   effect   of,    327. 

descent,   right   of   possession    not   aflTected    by,    327. 
disabilities  excluded  from  time  to  commence  actions,  328. 

entry   on 

action    must   be   commenced  within   one   year  thereafter, 

320. 
must  be  made  within  five  years,  320. 
landlord  and   tenant,  326. 

mesne  profits,  326. 

I 

oecnpatlon  I 

deemed   under  legal   title,   unless  adverse,   321.  \ 

under    written    instrument    or   judgment,    adverse    when 
322,    323. 
payment  of  taxes,  325. 
posMesslon 

constructive,    323. 

not  under  instrument,  extends  how  far,   324. 

of   part,    whether   possession    of   whole,    322,    323. 

when  presumed,  321. 
prescription,  character  of  possession.     See  tit.  Prencrlption 
right  to  possession,  not  affected  by  descent  cast,  327. 
•elaln 

necessary  to  maintaining  or  defending  action,   318,   319. 

rents,   319. 

within    five   years,    318. 
trespass  on,  338. 
what  couMtltate«  adverse  poiifieMilon  nnder 

claim  of  title  not  in  writing,   325. 

written    instrument   or  Judgment,    323. 
reciprocity  with  foreign  countries,  361. 

1315 

I 
i 


INDEX. 
[References  are  to  sections.] 

LIMITATION  OF  ACTION  (continued), 
redeem,  suit  to,  346. 
redemption 

for,  346. 

time    of,    702. 

when  two  or  more  mortg^agres,  347. 
relief  not  otherwise  provided  for,  343. 
rents,  what  seizin  necessary  in  action  or  defense  arisinsr  out 

of,  319. 
replevin,   338. 

representatives,  actions  by  and  against,  363. 
retroactive,  statute  is  not,  362. 

reverMU 

of  Judgment,  effect  of,  355. 

on  appeal,  effect,   355. 
revival  of  debt,  360. 
riot,    damages    by,    340. 
saving's  banks,  348. 
seduction,  340. 

seizin,  within  five  years,  318,  319. 
sheriff,  against,  339,  340. 
sister  state,  limitation  laws  of,  361. 
six  months,  341. 
slander,  340. 

special    proceeding   Included    under    "action,"    363. 
state 

absence  from,  351. 

against,    345. 

by,  for  penalty   or  forfeiture,    340. 

by,   respecting  real  property.  315. 

grantee   of,    316,    317. 

in  name  of,  or  for  benefit  of,  345. 

on   contract   executed    out   of,    339. 

on  contract  executed  within,  337. 

written  instrument  executed  out  of,  339. 
•tatute 

action   on,   340. 

liability   created   by,    338. 
statutory   penalty   or   forfeiture,    340. 
stock  sold  for  assessment,  action  to  recover,  341. 
stockholders,  of  corporation,  359. 
summons,  for  Issue  and  return  of,  581.  . 
supervisors,  against,  342. 
tax-collector,    341. 
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LIMITATION  OF  ACTION  (continued). 
,    taxes,  for  seizins  firoods  for,   341. 

tenant  in  common,  under  disability,   328. 

three  years,  338. 

time  in  actions,  not  relating  to  real  property,   Z6o.  v 

time  within  which  an  act  is  to  be  done  may  be  extended,  1064. 

title,  occupation  sives,  315. 

trespass,  338. 

on  land,   for,   338. 

to  personal  property,   for,   338. 
trover,    838. 
trust  co'mpanies,  348. 
trusts,   implied,   1972. 
two  years,  339. 

undertaking:  in  criminal  action,  on,  340. 
"     unwritten  oblifiration,  on,  339. 

vacancy  in  administration,  effect  of,  on,  1501. 

war,  effect  of,  on,  354. 

what  law  srovems,  361. 

when  action   is  regrarded  as  commenced,   350. 

where  not  otherwise   specified,   343. 

will,  contesting:  probate  of,  1327,  1333. 

ivrltlns  executed 

within   this    state,    337. 

without    this    state,    339. 
written  instrument,  action  on,  337. 

LIS  PENDENS 

filing   of,    409. 

as  to  srenerally,  409. 

in  suit  to  quiet  title,  749. 
g:enerally,  409. 
partition.  In 

as  to  grenerally,  755. 

plaintiff  to  record  notice  of,  755. 

LITERARY   CORPORATION 

application  for  chang:e  of  name  of,  how  made,  1276. 

LOAN   SOCIETY 

application   for  voluntary  dissolution   of,   1276. 

limitation  of  actions  ag:ainst,  348. 
LOCATION 

of  road,  rig:ht  of  parties  to  enter  and  make,  1242. 
LOS  ANGELES  COUNTY 

number  of  superior  Judgres,  66,  67a. 
as  to  new,  67a. 
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LOS  ANGELES  COUNTY   (continued). 
nmnber  of  nuperior  Jndgres    (continued), 
salaries  of,  67a. 

when  grovernor  shall  appoint,  67a. 
when  Judg^e  shall  be  elected,  67a. 

LOSS  OR  DBS'TRVCTION  OF  PROPERTY.     See  tit.  Act  of  God. 

LOSSES 

by   executor   or   administrator.      See   tit.    Execntom  asd    A4- 
mlntatratom. 

LOST 

or  destroyed  will.     See  tits.  DeMtroyed  Willi  Probate  of  I^oot 

or  Dewtroyed  WIIIm.  t 

papem 

as   to,    1046. 

how   supplied,    1045. 
record,  filing:  nunc  pro  tunc,  1016a. 
summons,  issuance  of  alias,  408. 
vouchers,  proof  of  payment,  1631. 
will,  proving:,   1338. 
writinKi  bow  proved,  1855. 
writingrs,  evidence  as  to,   1937. 

LOT 

mechanics'   Hen   on,    1191. 

sewer  connection,  lien  on  for  making,  1191. 

LOW-WATER   MARK 

as   boundary,    2077. 

LUNATIC.     See  tit.  Iniiane  Pemon. 

escheated  estates,   1272. 

gruardian.      See    tit.    Guardian. 

limitations,  in  reference  to,  328,  352.  « 

summons,  how  served  on,  411. 

witness,  cannot  be,   1880. 

MAGISTRATE.     See  tits.  Juiitlce  of  the  Peace |  Jtuitlcca*  C«arC. 

contempt  by,  1209. 

courts  open   any   day   to  exercise   power  of,   in   criminal  ac- 
tion,   134. 

executors,  acts  of,  valid,  1355. 

may   act,    15. 

service  of  mandamus  upon  of  board,  1096. 
MAIL 

notice  by,  time  for  when  served  by,  1005, 
MAIL   CARRIER 

exempt  from  jury  duty,  200. 
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MAINTENANCE.     See  tits.  Infant;  Gaardlann  of  Infantn. 

of  children,  sole  trader  liable  for.  1820. 
of  ward,  1757,  1770,  1779. 

MALICIOUS    MISCHIEF 

Justices'   court   has   Jurisdiction  over,    115. 
MALICIOUS    PROSECUTION 

Joinder  of  actions,   427. 

MANDAMUS 

adverse  party  may  answer  under  oath,  1089. 
alternative,   1087,   1088. 

or   peremptory,    1087. 

requisites  of,  and  what  to  state,  1087,  1088. 

return  of  answer,  1089. 

will   issue,    if   no   notice,    1088. 
anii^er 

as  to  grenerally,   1089. 

countervailing   by  proof,   1091.  > 

demurrer  to,   1091. 

proceedings 

if  none  made,  1094. 

if  raises  only  immaterial  issue,   1094. 

if  raises  only  question  of  law,   1094. 

appeal   in  cases   of,  1110. 

appeals,  code  sections  relating:  to  apply   to,   1110. 

applicant  may  demur  to  answer,  or  countervail  it  by  proof, 
1091. 

chambers,  supreme  court  Justice  not  to  ^rant  at,  165. 

clerk  must  transmit  verdict  to  court  where  motion  is  pend- 
ing:, and  procedure  on,   1093. 

code  sections  which  apply  to,  1109,  1110. 

costs,    1095. 

and  damages,  execution  may  issue  for,  1095. 

countervailing:  by  proof  on,  1091. 

damages,  1090,  1095. 

default,  writ  not  granted  by,  1088. 

definition  of,  1084. 

demurrer  to 

answer,  1091. 
application,    1091. 
disobedience,   penalty,   1097. 
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MANDAMUS    (continued). 

for   possession   In   condemnation   proceedingrs.      See   tit. 

ment   Domain. 
generally,  1085-1097. 

hearing   of 

as  to  generally,   1093. 
may  be  at  any  time,   1108. 
what    may    be    inquired    into,    1090. 
where  no  answer,  1094. 
if  an  essential  question  of  fact  is  raised  the  court  may  or- 
der a  trial  by  Jury,   1090. 

If  application  be  iFvlthovt  notice 

alternative  writ  may  issue,   1088. 

peremptory  writ  to  issu«,  when,   108^. 
if  no  answer  made,  etc.,  proceedings,  1094. 
jf   the   applicant   succeed   he   may   have   damages,   costs,   and 

peremptory    mandate,    1095. 
in  what  cases  may  issue,  1086,  1086. 

Imivc 

any  time,   1108. 

from   what  courts,   1085. 

when   to,   1086. 
Judgment  for  applicant,  proceedings  on,  1095. 
Jury 

directing   the   assessment  of   damages   by,   1090. 

order  for,   what   to  state,   1090, 

trial,    when,    1090. 
Jurisdiction  of,  51,  1085. 
may  iMiue 

and  be  heard  at  any  time,  1108. 

on  affidavit,  1086. 
motion   for  new   trial  on,   where   made,   1092. 
nevr  trial  on 

code  sections  relating  to.  apply,   1110. 

motion  for,  where  made,  1092. 
no  answer  being  made,  or  if  answer  raises  no  material  issues 

of  fact,  the  hearing  must  be  before  court,  1094. 
notice 

necessary   to   issue   of  peremptory   writ,    1088. 

of  application,   1088. 
penalty  for  disobeying,  1097. 
peremptory 

or  alternative,    1087,    1088. 

requisites  of  and  what  to  state,  1087. 
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MANDAMUS   (continued). 
peremlitory    (continued). 

to  be  issued  without  delay  on  judgment  for  applicant,  1095. 

will  not  issue,  if  no  notice,  1088. 
postponement  in,   1090. 
return 

on  hearing  may  be  at  any  time,  1108. 

of  answer  of  adverse   party,    1089. 
•errlce   of  fwrit 

manner  of,  1096. 

upon  majority  of  board,  effect  of,  1096. 
superior  court  or  judgre  may  issue,  76. 
Miiprcme  court 

Justice  may  not  errant  at  chambers,  165. 

may  issue,  51. 

writ  out  of,  51,  54. 
to  whom  will  issue,   1085. 
transmission  of  verdict  to  court  where  motion  pending:,  trial 

of,  1090-1096. 
verdict  to  be  transmitted  to  court,  1093. 
what  courts  may  issue,  51,  1085. 
when  and  by  what  court  issued,  1085,   1086. 
writ  of 

alternative  writ  may  issue,  when,   1087. 

must  be  either  alternative  or  peremptory,  1086. 

penalty  for  disobedience  of  writ,  1097. 

peremptory  writ  to  issue,  when,  1088. 

service  of,  1096. 

when  and  upon  what  to  issue,  1088. 

mandate: 

mandamus  may  issue  and  be  heard  at,  1108. 

may  issue  and  be  heard  at,  1108. 

prohibition  may  be  issued  and  heard  at,   1108. 

MAP 

as  evidence,  1936. 
boundaries,  2077. 

rule   for  construction   of   descriptions   of   land   referring    to, 
2077. 

MARINERS.     See  tit   Ships  and  Slilpplns. 

claim  for  wages  superior  to  attachment  against  vessel,  825. 
maritime:  LA^V.     see   tit.   Ships  and   Shipping. 
MARK 

included  in  signature  or  subscription,   17. 
to  be  witnessed  by  two  persons,  17. 
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MARRIAGE.      See    tits.    DlTorce|    HuMband   and   W^lfe)   Maralei 
liVoman. 

abatement   of  action   by,   385. 

administratrix,  effect  on  authority  of,  1370. 

affinity,  meaning:  of,  17.* 

agreement 

for,  upon  consideration,  must  be  in  writing,  when,  1973. 
upon  consideration  of,   1973. 

breach  of  promise,  private  sittingrs,  125. 

declarations   of   decedent   relating:   to,    1870. 

escheated  estates,  1272. 

executrix  of,  effect,   1352. 

iTuardian's,  does  not  end  authority,  1751. 

guardianship  terminated  by  marriage  of  ward,  1753,  1802. 

limitations,  affects,  how,  328,  352. 

no  defense  in  action  of  unlawful  detainer,  1164. 

perpetuating  evidence  of,   2083. 

presumption  of  from  cohabitation,  1963. 

ward,  of,  effect  of,  1753,  1802. 
MARRIED   WOMAN.      See    tits.    Husband   and   Wlfei    Marriase. 

actions  by  or  against,  when  husband  to  be  joined,  370. 

administratrix,  1370. 

as   party    to   action,    370. 

as  sole  trader.     See  tit.  Sole  Trader. 

escheated  estate,  limitation  of  action  to  recover,   1272. 

executrix,  1352. 

injunction  by,   undertaking,   529. 

limitation  of  actions  in  cases  of,  353. 

may  be  executrix,  1352. 

may   defend   action  against   herself  and   husband,    371. 

may  sue  or  be  sued  alone,  when,  370. 

party,  as  a,  364,  371. 

sole   trader,    1811-1821. 

unlawful   detainer 

coverture   no   defense,    1164. 
execution,   enforcement,    1164. 

wife  as  party,  husband  of  to  be  Joined,  when,   370. 

witness  against  husband,   1881. 
MARSH.      See    tit.    Boundarleii. 
MASCULINE 

includes  the  feminine  and  neuter,   17. 
MASTER  AND  SERVANT 

claims  for  wages  preferred  on  assignment.  1204. 

death    of   employer,   wages   a  preferred   claim,    1205. 

relation  of,  disqualifles  referee,   641. 
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MATBRIAJL    ALLSGATION 

definition    of,    463. 

only,  need  be  proved,  1867. 

MATERIAL  FACTS.     See  tits.  Answer t  Complaint |  PleadlnffH. 

MATERIALHBN.      See    tit.    Meclianlca'   Llcmi. 

MATERIAL  OBJECTS  PRESENTED  TO  THE  SENSES,  OTHER 
THAN    WRITING 

admitted  as  evidence,  1827,  1954. 
view   of   premises,   jury   may    take,    €10. 
MATERIAL    VARIANCE.      See    tit    VaHancc    and    Mistakes    In 

Pleadlns*  and  Amendmenta. 
MATTER 

in  avoidance,  controverted,  462. 
redundant,   striking:   out,    453. 
MEANDER  LINE.     See  tit.  Description  of  Land. 
MECHANICS'  LIEN.     See  tit.  Liens. 

abandonment  of  improvement  or  failure  of  contractor,  effect, 

1200. 
acceptance  of  building:,   1187.^ 
action 

consolidating:,    1195. 

for  debt  may   be  concurrently  maintained,   1195. 

may  be  one  for  all,  1195. 

on,  owner  may  deduct  amount  of  Judg:ment  and  costs,  1193. 

on,   payment  withheld,   pending:,   1193. 

on,  recovery  by  owner  against  contractor,  1193. 

personal,  rig:ht  to  maintain  not  affected  by,   1197. 


of  owner,  who  held  to  be,  1183. 

work  done  at  instance  of,  1183. 
alterations 

in  building:,   1183. 

of  contract,  effect  of,  1184. 
amount   recoverable   on,    1193. 

any  number  of   lienholders   may  Join   in  action,   1195. 
appeals    in,    1199. 

at  expense  of  owner,   what  construed   to  be,    1192. 
attachment,   etc.,   ag:ain8t  materials,    1196. 
attorneys'  fees   on   foreclosure   of,    1195. 
bond 

failure  to  flle,  effect  of,   1203. 

of  contractor,   1203. 
action  on,  1203. 
effect  of  non-compliance  with  statute.  1203. 
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MECHANICS'  LIEN   (continued). 
bond   (continued). 

of  contractor  (continued), 
requisites  of,  1203. 

to   be   filed.    1203.  ^ 

who  shall  have  right  to  recover  on,   1203. 
terms  of,  1203. 
cessation  of  work,  effect  of,  1187. 
city  and  town  lots,  on,  1191. 

claim  of 

fees   for   recording,   1189. 

requisites  of,  1187. 

time   for   recording,    1187. 

to  be  filed  in  recorder's  office,  1187. 

to  be  recorded  and  fees  of  recorder,  1189. 
claims,  record  of,   index  of,   1189. 
completion  of  contract  wliat  deemed  to  be,  1187. 
consolidation  of  actions,  practice  on,  1195. 
conspiracy  of  owner  and  contractor,  effect  of,   1202.       ^ 

contract 

contractor's,  1183. 

price    payable   In   InstalmentB 

as  to  rights  under,   1184. 

contractor's,   1183. 

in  case  of  alteration  of  contract,   1184. 

liens  to  be  paid  in  money  without  diminution,   1184. 

notice,   how   served,   1184. 

no  such  notice  shall  be  Invalid  by  reason  of  any  de- 
fect of  form,  1184. 
payment  before  due,  not  valid  for  what  purposes.  1184. 
withholding  from  contractor  amount,  1184. 
written  notice  of  performance  of  labor,  etc.,  effect,  1184. 
requisites  of,  1183. 
to  be  filed  in  county,  1183. 
when  must  be  written,  1183. 
contractor 

abandoning  work,  effect  of,  1200. 
bond   of,    inures   to  benefit   of   laborers,   1203. 
lien  for  claims  against,  1193. 
measure  of  recovery  by,  1193. 
to  defend  suits,  1193. 
costs,  on  suit  to  foreclose,  1193,   1195. 
counterclaim  and  set-off,   1184. 
court  to  declare  order  of  Hens,  1194. 
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MECHANICS'  LIEN   (continued), 
duration  of  lien  ninety  days,  1190. 
effect  of  lien,  1186. 

test  as  to  priority  of  land,  1187. 
encumbrances  postponed  to,   1186. 
error  or  mistake  in  statement  of  demand  not  to  Invalidate. 

1203a. 
exemption  of  materials,  from  execution  or  attachment,  1196. 
extends  to  entire  contract  price,  when,  1183. 
failure  or  abandonment  by  contractor,   effect  of,   1200. 
false  claims,  forfeiture  of  lien,  1202,. 
filing  claim  of  lien,   1187-1190. 
for  connecting  house  with  sewer,  when,  1191a. 
for  power  supplied  by  team,  etc.,  1183a. 
for  what  work  may  be  had,  1183,  1183a,  1191a. 
forfeiture  of  lien  *  \ 

as   to   what   constitutes  a,   1202. 
.  falsely  including:  material,  etc.,  1202. 

if  owner  and  contractor  shall  directly  or  indirectly  con- 
spire,   1202. 
fraudulent    contract    between    owner   and    contractor,    effect 

on  liens  of  others,  1202. 
generally,   1183-1200. 
crrading  street  or  lot,  lien  for,  1191. 
highways,   improvement  on,   1191. 
impaired  only  by  written  consent,  1201. 
imperfections,   trivial,   effect   of,  1187. 
Impravement 

held  constructed  at  instance  of  owner,   1192,   1202. 

notice  of  nonliability  for,  1192. 
improving  city  lots,  for,   1191. 
incident  of  Judgment,  right  to  recover  reasonable  attorneys' 

fees.     See  ^^attorney's  feeay**  this  title. 
Invtaace  of  ovmer 

Improvements  held,  to  be  constructed  at,   1192,   1202. 

what  work  deemed  done  at,  1183. 
interest  in  land  subject  to,  1185. 
Joinder  of  lienholders  in  action,  1195. 
land  subject  to,  1186. 
lien 

does  not  impair  right  to  proceed  for  recovery  of  debt,  1197. 

of  others  not  to  be  impaired  by  contractor  or  owner,  1201. 

upon  lot  for  Improving,  1191,  1191a. 

upon   two   or   more  pieces   of  property,   amount   due   from 
each  to  be  designated.  1188. 
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MECHANICS'   LIEN    (continued), 
lots,  city  Hen  for  improvingr,  1191. 
materlala 

materials  provided  exempt  from  attachment  or  execution. 

1191. 
measure    of    recovery    by   contractor,    1193. 
minlngr  claim.     See  tit.  Mining  Claim. 

lien    on,    1183. 
new  trials,  appeals,  1199. 

BOtlC« 

by  owner  to  avoid  liability,  1192. 
of  completion,  1187. 

eflfect  of  failure  to  record,   1187.  _ 

fee  for  recording,   1187. 
time    for    recording,    1187. 
of   owner,   to  contain   what,    1187. 

that  not  responsible  for  Improvements,  1192. 
to    owner   of   labor   done,    1184.  • 

duty    to   withhold   payment   from   contractor  and   others, 

1184. 
requisites   of.    1184. 
service  of,   1184. 
on  what  structures  may  be  had,  1183. 
order  of  liens  to  be  declared  by  the  court,  1194. 
parties    to    action,    1195. 
pa^ineat 

of  contract   price,    1184. 

remedy   of   mechanics,  laborers,   and   materialmen,    1183. 
withheld   pending   action   on    lien,    1193. 
personal  action,  right  of  not  impaired  by,  1197. 
practice,  rules  of,   1198. 
preference   of,    1186. 
priority 

of,  court  to  declare,  1194. 
over  other  liens  and  encumbrances,   1186. 
property  subject   to,   1183-1186. 
protection    of   owner,    1193. 
rank  of,  court  to  declare,  1194. 
recorder,  fees  of  on  recording  claim,   1189. 
recordlag: 

and   filing,   1187. 
of   claims   of,    1189. 
of,   fees   for,   1189. 
recovery  of  debt.  Hen  does  not  Impair  right  to  proceed  for. 
1197. 
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MECHANICS'  LIEN   (continued). 

rules  of  practice,   in  suit,   action  on,   1195. 
sale  of  property,  application  of  proceeds,  1194. 
separate  parcels,  claim  on,  1188. 
service  by  publication,  1191. 
several    propertie%    on 

amount  due  from  each  to  be  desigrnated,  1188. 

extent  of,   1188. 
statement  of  demand,   1187. 
subcontractor,   1186. 

all  claims  of  lien   must  be  filed   within  ninety  days  after 
completion  of  building,  1187. 

claim  of  lien,  when  to  be  filed  and  what  to  contain,  1187. 

contents  of  notice,  1187. 

failure  to  file,  estoppel,   1187. 

notice  when  filed  must  be  recorded,  1187. 

within  what  time,  1187. 
time   of  continuance   of  lien,   1190. 

upon  lot  for  connecting  house  with  sewer,  when,  1191a. 
^ui^on  property  on  which  labor  has  been  bestowed,  1183.  1183a, 

1191a. 
waiver  of  claims  by  written  consent,  1201. 
what  interests  in  land  subject  to  lien,   1185. 
where  contractor  fails  to  perform  contract,  1200. 
who  entitled  to,    1183,    1183a,    1191,    1191a. 
written  consent  to  waive  claims,  1201. 

MBMORANDUM.      See    tits.    Offlciat     Reporter)      Stenogrrapher'H 
Transcript. 

of  attached  property,  545,  546. 
of    cost  a 

on  appeal,  1034. 

to  be   furnished,    1033. 
use   of  to   refresh   memory   of  witness,   2047. 

MEMORY 

refreshingr  from  notes,  etc.,  2047. 
^MENTALLY    INCOMPETENT.*' 

who   is.    1767. 
MERGER 

of  civil  and  criminal   remedies,   none,   32. 
•  of  oral  ne^rotiations  in  written  instruments,  1856. 
MESNE   PROFITS 

limitation  of  action  to  recover, '336. 
METES    AND   BOUNDS 

description  of  property  by,   455. 
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MILITARY   OFFICESR 

exempt  from  jury  duty,  200. 
MINKR 

what 'property  exempt,  690. 
HINBS  AND  MINING.     See  tit  Mining  Claim, 

action  to  recover,  survey  of  tunnels,  shafts,  and  drifts,  742. 
eminent  domain,  1238. 
estate  of  decedent 

order  for  sale  of,   1680. 

copy  of  to  be  recorded,  1580. 
how   obtained,    1580.  1^ 

to  show  cause,  1580. 
hearingr  on,  1580. 
service  of,  1580. 
local   rules   grovemins  actions,   748. 
exemption  of  property  of  miner,  690. 
mechanics'  lien  on,   1183. 

mining:  customs,   proof  of  in  actions  concerning:,   74b. 
anntmary  sale  of 

interest.     See  tit.   Sale  aad  Coaveyanee  of  Property  of  I>e- 

cedents. 
mines  belonging:  to  decedent,  1529-1533. 
survey 

liability  for  injury  done  by,  743. 
of  order  for  what  to  contain,  and  how  served,  743. 
use  of  public  land  for  mining,  effect  on  certificate,  1926. 
MINESRAli    LANDS 

estate  of  decedent.  -  See  tit.  Mines  and  MInlns* 
patent  of  date  of  location  is  prima  facie  evidence,   1927. 
MINING   CLAIMS.     See   tit.  Mines  and  Mining. 

action   concerning  to  be   governed  by  local  rules*   748. 
customs,  etc.,  evidence  of,  748. 

proof  of  customs  and  usages  in  actions  affecting,  748. 
probate    sale    of,    1529. 
MINISTER 

affidavit,  may  take  in  foreign  country,  2014. 
exempt  from  Jury  duty,  200. 
MINISTERIAL   OFFICERS.     See    tit.    Courts   of  Justlccy   Mlate- 

terlal  Officers.  « 

MINOR.     See  tits.  Guardian  of  Mlnoraj  Infants. 

cannot  serve  as  administrator,  but  his  guardian  may,  1368.- 
heirs.     See  tit.  Minor  Heirs. 
limitations,  effect  on,  328,  363. 

may  remain  in  decedent's  house.     See  tit.  Provision  for  Sup- 
port  of   Family. 
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# 

MINOR   (continued). 

mortKasres  and  leases  of  real  estate  of.     See  tit  Mortsaves 
and  Ijeases  of  Real  Batate  of  peeedent,  etc. 

MINUTB2S 

of  proceedingrs  in  justices'  court,  93. 

miscarriage: 

or  debt  or  default  of  another,  promise  to  answer  for  must  be 
in  writing,  1973. 

MISCONDUCT 

of  jury,  new  trial  for,  667. 

MISDBMEANOR 

failure  of  public  administrator  to  account,  is  a,  1744. 
jurisdiction  of  justices  of  the  peace,  115. 
number   of    trial   jury,   194. 
MISDESCBIPTION.     See  tit.  Mlanomer. 
MISJOINDBR.     See  tits.  Complaint f  Partlc»|  Pleading. 

of  parties.     See  tit.  Joinder  of  Parties. 
MISSING  PBRSONS.     See  tits.  B«tate«|  Trosteea. 
eatntea   of 

as  to  senerally,  1822. 
bonds  to  be  given  by  trustees,  1822a. 
powers   and  duties    of   trustees,    1822b. 
who  to  be  preferred  in  appointing  trustees,  1822. 
MISTAKES.     See  tit  E:rror%  Defect%  etc. 

as  ground  for  relief  from  default  judgment  in  justices'  court, 

859. 
allowance  out  of  to  family,   1822b. 
an   error   In  statement   of   demand    not    to    invalidate    claim 

to  mechanics'  lien,   1203a. 
in  pleading.     See  tit.  Variance  and  Mlntatea  In  Pleadings  and 


amendment  correcting,  473. 
how   provided   for,   469. 
limitation  of  action,  how  affected  by,  338,  1673. 
parol  evidence  to  show,  in  writing,  1866. 
relief  from 

as  to  generally,  473,  1856. 
judgment  on   ground   of,   473. 
MOB 

damages  by,  action  )or,  340. 
mode:  of  taking  testimony  of  IVITNESSSESS.     See   tits. 
Evidence  I  liVltncaaca. 
affidavit     See  tit.  Affidavit.     ^ 
deposition.     See   tit  Deposition. 
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MODE  OF  TAKING  TESTIMONY  OP  WITNESSES   (continued), 
in  what  manner  taken,   2002.  ' 
by  affidavit,  2002. 
by    deposition,    2002. 
by  oral  examination,   2002. 
oral   examination.      See   tit.   BjuimliiatloB*  of  l¥ltBC«a«a. 
MODIFICATION 
award  of,  1288. 
MONEY 

specified  kind  of,  in  judgments,  667. 
MONEYS   PAID   INTO   COURT 
disposition  of,  2104. 

irregularly  deposited  with    treasurer,  2104. 
MONTH 

means  calendar  month,  17. 
MONUMENT.     See    tits.    Boundarteii|   Bvldenee. 
as  evidence,  1870. 
as  landmark,  1870. 
boundaries,  monuments  as,  2077. 
MORTGAGE.  See  tit.  Fore^lonore  of  Mortffave. 
adverse  possession,  346. 

appeal   lies   from   interlocutory    judgment    in    action    to     re- 
deem,  963. 
chattel,  foreclosure,  bond  on  appeal,  948. 
conveyance,  mortgrag-e  not  deemed  to  be,  no  matter  what  Its 

terms,    774. 
decedents 

against  estates  of.     See  tit.  Clalmn  atralnat  Estaten. 
effect  of  failure  to  present,  1500. 
need  not  be  presented,  1500. 
order  of  payment,  1643,  1644. 
encumbered  land,  sale  of,  1669,   1570. 
estates  of,  1577,  1578. 
foreclosure  of.     See   tit.  Foreclosure. 
generally,    726-728. 

interlocutory   judgment   in   action    to    redeem,    time    for   ap- 
peal, 939. 
limitation   of  action   to   redeem,    346. 

when    two   or   more   mortgages,    347. 
not  deemed  a  conveyance,  no  matter  what  Its  terms,  744. 
possession    under,    746. 
priority  of  mechanics'  lien,  1186. 
purchase  money  In  partition,  mortgage  for,  777. 
redemption.     See  tit.  Redemption. 
limitation    of   action    for,    347. 
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MORTGAGE   (continued), 
satisfaction  of  record,  676a. 

form    of,    676a. 
BlORTGAGfiS    AND    LBASfiS    OF    RBAIi    BSTATB    OF    DBCB^ 

DBNT,    E2TC. 
as  to,  erenerally,  1577. 

lease,  proceedings  to.     See  ''proceedlsss  to  lease,''  this  title. 
proceedlBCs    to    lease 

appraisers,   1579. 

as   to,    1579. 

conditions  of  lease,   1679. 

effect  of  lease,   1579. 

errors    and    omissions,    1579. 

hearing:,  1579. 

minimum   rental,    1579. 

order  of  court  to  show  cause,  1579. 

petition,   1579. 

requirements    of,     1579. 

service  of  order,   1579. 

witnesses,    1579. 
proceedings  to  obtain  order 

as  to,  1578. 
duty  of  executor,  1578. 
effect  of  notes  and  mort8:a8:6s,  1578. 

how    unsatisfied    indebtedness   paid,    1678. 

Jurisdiction   of  court,    1578. 

when  proceeds  are  insufllcient  to  satisfy  morigsige,  1578. 
effect  of  order,   1578. 
hearin£r>    1578. 

order  of  court  directlngr  loan,  1578. 

testimony   of  witnesses,   1578. 
order  of  court  for  hearingr.   1578. 
petition   must   show   what.      See  **whmi  petition   must   mhovr,** 

this    title. 
aervfee 

of    order,    1578. 
what  petition  must  show,  1578. 

amount,    1578. 

charges,    1578. 

name  of   legatees,   1578. 
statement  of  debts,  1578. 
MOTHER.      See    tit.    Parent  and    Child. 
administration  by,  1365. 
death   of  child,   may  sue  for,  when,   376. 
guardianship    by,    1761. 
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MOTHER  (continued). 

injury  to  child,  may  sue  for,  379. 
seduction,  may  sue  for,  376. 
MOTIOIC.     See  tit.  Order*. 

affidavits  may  be  used,  on,  1006,  2009. 

attachment,    to    discharge,    666,   667. 

definition,  1003. 

for  dissolution  of  injunction.    See  tit  lajimctlon. 

for  new  trial.     See  tit.  New  TrlAl, 

srenerally,    1003-1007. 

informality,    refused   for,    second   application,    182. 

injunction,  to  vacate  or  modify,  632. 

Judgr^ent,  to  vacate,  663. 

must,  be  made  where,  1004. 

notice   of 

at  what  time  to  be  griven,  1006. 

e:enerally,  1006. 

service,   etc.,   1010-1021. 

time  for,   when   served  by  mail,   1006. 

time   to   be   sriven,   1006. 

when   to  be   given,  1006. 
postpone  trial,  to,  for  absence  of  witness,  etc.,  696. 
reference  ordered  on,  in  what  cases,  639. 
repeating  motion  prohibited,  182,  183. 
res  adjudlcata.     See  tit.  Re»  Adjudlcata. 
special  proceedings,  in,  1064.  ^ 

transfer 

of  motion  to  show  cause,  1006. 

to  another  Judge,   1006. 
what  it  is,  1003. 
where  made,  1004. 

MULTIPLICITY  OF  SUITS 

injunction   to  prevent,  526. 

MUNICIPAL    CORPORATION 
actions 
narntnst 

to  contest  local  assessment,  limitation,  349. 

to  recover  for  damages  by  mob  or  riot,  limitation.  346. 

venue  in,  3$4. 
by,  transfer  to  another  county,  394. 
adjnstlnar  IndebtcdneaSy  etc.,  of 
answer  to  petition  for,  1822d. 
demurrer  to  petition  for,  1822d. 
how  amount  determined,  1822e,  1822f. 
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MUNICIPAL  CORPORATION  (continued). 
adJiuitmeBt  of  IndebtedneiM  of   (continued). 

liow  amount  determlnecl  (continued), 
provisions  as  to  judgrment,  1822f. 

judgrment  in,  provisions  as   to,   1822f.' 

petition   for,   1822c. 
demurrer  to,  1822d. 

rules  of  pleading:  and  practice  in,  1822d. 

who  may  answer  or  demur,  1822d. 
bond  need  not  be  griven  in  action,  529,  1058.  x 

condemnation  of  lands  of.     See  tit.  Bmlncnt  Domain. 

as   to   grenerally,    1240. 
cutting  or  Injuringr  trees  in,  damagres  for,  733. 
injunction   by,   undertaking  not   required,    529,   1058. 
limitation   of   action 

to  contest  local  assessment,  349. 

to  recover  for  damag^es  done  by  mob  or  riot,  840. 
mechanics'  lien  on  city  lots,  11^1. 
mob  or  riot,  action  for  damagres  by,  limitation,  840. 
ordinance  of,  how  pleaded  in  police  court,  929. 
partition 

of  property  Included  in  site  of,  763. 

proceedingrs  affecting:  streets  of,  763. 
rigrht  of  to  take  property  for  streets,  not  affected  by  code, 

1263. 
riot  or' mob,  action  to  recover  for  jfamag^es  done  by,  limita- 
tion,  340. 
service  of  summons  on,   411. 
trees,  cutting:,  etc.,  in,  damag:es  for,  733. 
undertaking:  in  injunction,  not  required  to  g:lve,  629,  1068. 
venue  in  actions  against,  394. 

MUNICIPAL   COURT   OF   APPESALS 

transfer  of  actions,  books,  and  papers  to  the  superior  court, 
79. 

MUNICIPAL    CHIMIN  AC    COURT 

transfer  of  actions,  books,  and  papers  to  the  superior  court, 
79.  # 

MUNICIPAL  ELECTIONS.     See  tit.  Conteatln«  Blectlona. 
MUTUAL  MISTAKES.     See  tit.  Errors,  D«feet%  etc. 
NAMES.     See    tit.   Clianflre  of  Name. 
annual   return   of  chang:es   of,   to   be   made   to   secretary  of 

state,   1279. 
banking   corporation    not    to    use   name   of   friendly   society, 
1278. 
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NAMES  (continued). 
ckaBffe   of 

as   to  srenerally,   1276,    1278. 
application     for 
hearing  of,   1278. 
how  made,  1276. 
what  to  contain,   1276. 
who  may  malce,  1276. 
corporate,  petition  for,  1276. 

county  clerk  to  make  returns  of  to  secretary  of  state,  1279. 
county  court's  Jurisdiction,  1276. 
minors,  who  may  apply  for,  1276. 
objections  to,  1278. 
petition  for 
as  to,  1276. 
hearing:  of,   1277. 
postingr  of,   1277. 
publication  of,  1277. 
service  of,   1277. 
proceedings  on,    1276. 

proof  of  publication  of  petition,   1277. 
complaint  must  contain,  what,   426. 
corporate,  changre  of,  1276. 
Iletltlonii 

may   be   used,    474.   ^ 
suing  party  by,   474. 

true,  must  be  inserted  when  discovered,  474. 
Jurisdiction  to  change,  1276. 

presumption  as  to  identity  of  person  from  identity  of«  19l3. 
publication  of  change  of.  1279. 
summons  to  contain,   407. 
verdict,  each  Juror's  must  be  entered,  628. 
j  NATIONAL   GUARD 

'  members  of,  exempt  from  Jury  duty,  200. 

NATURALIZATION 

superior  courts  have  power  of,  76. 

navigable:  ivaters 

as  boundaries,  2077. 
NECESSARY  PARTY.     See  tit.  Partlen. 
NB- EXEAT 

abolished,   478. 
NEGLECT 

by  executor  or  administrator.     See   tit.  Ezecntor  or  AteUn- 
Intrator. 

injury  or  death,  action  for,  376,  377. 
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NEGLIGBNCIS 

causing:  death,  action  for,  376,  377. 

damagres  for  death,   377. 

excusable,  as  grround  for  relief  from  default  in  justices'  court, 

859. 
limitation  of  action  for  damagres  for  death  caused  by,  840. 
non-expert  evidence.  See  tit.  Opinion  E«Tldence. 
relief  from  Judgment   on   ground   of  excusable,   473. 
NBGOTIABLB  INSTRUMENT.     See  tits.  BUIs  and  Note»|  Prom- 
iMorr   Notes. 
dishonor,  notice  of,  1865. 

indorsement,  presumption  as  to  time  of  making:,   1963. 
joinder  of  parties  in  suits  respecting:,  383. 
notice  of  protest,  imports  what,  1865. 
preanmptlon 

as  to  time  and  place  of  indorsement,   1963. 
of   consideration,    1963. 
set-off,   400. 

several  actions  on,  costs  and  disbursements,  1023. 
transfer  of,  not  to  affect  set-off,  368. 
NEUTER  ^ 

Included   in  masculine   gender,    17. 
NEIV  MATTER 
aBHiver 

in,    deemed    controverted,    462. 
may  contain,   437. 
In  answer,  deemed  denied,  462. 
NB19«r   PROMISE 

effect  on  limitation,  360. 
limitation,  effect  on,  360. 
NEW  SURETIES.     See  tits.  Saretlen;  Undertaking. 

on  bond  of  administrator.     See  tit.  Oath*  and  Bonds  of  Ex- 
eciitor%    etc. 
NE1V  TRIAL.     See  tit  New  Trials  and  Appeals. 
accident  or  surprise,  for,   657. 
affidavit,  on  motion,  659. 
ag:ainst  law,  verdict,  657. 
appeal 

as    to,    63. 

effect  of   ordeF  for,    53. 
from  order  g:ranting  or  refusing,  939,  952. 
application  for,  when 
may  be  made  on 

bill  of  exceptions,  658. 
minutes   of  court,    658. 
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NEW  TRIAL  (continued). 

application  for,  when    (continued), 
must  be   made  on  affidavit,   658. 
argrument  of  motion,  660. 

bill  of  exceptions  on  motion  for,  may  be  used  on  appeal,  95ft. 
by  order  of  court,  662. 

chambers,  motion  may  be  heard  at,  166,  663%. 
chance,  jury  resortingr  to,  for,  657. 
costs  of  appeal,  1027. 
court  may  order,  without  application  of  parties,  when,  662. 


excessive,  657. 
insufficient,     657. 
definition   of,    656. 

diareffsrd  of 

evidence,  for,  662. 

instructions,   for,   662. 
distribution  of  decedjent's  estate,  1664. 
eminent  domain,  1257. 

costs  on,   1254. 
error  in  law,  for,  657. 

evidence 

for  disregrardingr,   662. 

for  insufficient,  657. 

for  newly  discovered,  657. 
excepted,   adverse  party  deemed  to  have,   647. 
excessive  damagres,   657. 
forcible  entry,  provisions  relating:  to  apply,  1178. 

inronnda    for 

as  to  generally,  657,  662. 

accident  or  surprise,  657. 

errors  in  law  occurring:  at  the  trial,  657. 

excessive  damages,   657. 

insufficiency    of   the    evidence,    657. 

Irregrularity  In  proceedings  of  the  court,  657. 

misconduct   of  jury,   657. 

newly  discovered   evidence,   657. 

hearinflT  of  motion 

practice  on,  660. 

reference  to  report  of  reporter  or  transcript  thereof,  660. 
reference  to  the  evidence,  orders,  and  plead ingrs,  660. 
time  for,  660. 
heirship,  provisions  apply  in  proceedings  to  determine,  1664. 
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NEW  TRIAL  (continued). 

In  actions  on  mechanics'  liens,  1199. 

in  disbarment  proceedingrs.     See  tit.  Disbarment  Proceedings. 

in  partition.     See  tit.  Partition. 

instractlons 

for  disregrardingr,  662. 

for  misconceptipn  of,  662. 
irregialarities  in  proceeding:,  667. 
Jury,  for  misconduct  of,  667. 


motion  for,  .where  made,  1092. 
new  trials  in,  1109. 
mechanics'  liens,  in  cases  involving',  1199. 
minutes  of  court,  motion  on,  659, 
misconduct  of  jury,  for,  657. 

how  may  be  proved,  657. 
motion  for 

court  always  open  for,  73. 
court  may  grrant,  of  its  own,  661. 
hearing:,  660. 

in  mandamus,  where  made,  1092. 
mandamus,  in,  1092. 

notice  of,  see  ^notice  of  motion  tor,**  this  title, 
of  court's  own  motion,  grranted,  when,  662. 
papers  required,  658. 
prohibition  in,  1108. 
to  be  based  on  what  papers,  668. 
to  be  heard  at  time  specified  or  dismissed,  660. 
when  denied  for  defective  notice  of  intention,  659. 
notice 

of  Intention 

defective,  motion  denied,  659. 

service  on  adverse  party,  669. 

time  for  fllingr,   659. 

what  to  contain,  669. 
of  ntotlon  for 

as  to  grenerally,  659. 

upon  whom  served,  669. 

waiver  of,  659. 

what  to  contain.  659. 

withdrawal  of,  669. 
when  motion  l«  to  be  made  on 

errors  of  law,  669. 

insufficiency  of  evidence,  659. 

minutes  of  court,  669. 
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NEW  TRIAL  (continued). 

on  what  papers  moved  for,  658. 
order 

for,  effect  of,  660. 
of,  review  of  on  appeal,  662. 
passion  or  prejudice,  for,  662. 
probate  orders  and  decrees,  provisions  relating:  to  new  trials 

apply,  1714,  1717. 
procedure 

ivhen  motion  !•  to  be  made  on 
affidavits,  669. 
bill  of  exceptions,  669. 
whore  motion 

is  made  on  statement  of  case,  669. 
on  ground  of 

errors  of  law,  669. 
Insufficiency  of  evidence,  669. 
prohibition,  new  trial  in,  1110. 
review,  new  trial  in,  1109. 
Mtatement 

on  motion,  659. 

settled  after  motion  for,  may  be  used  on  appeal,  960. 
terms,  order  for  on,  667,  660.  , 

verdict 

chance,  667. 

prevention  of.  new  trial  in  case  of,  616. 
when  may  be  granted,  657. 
when  verdict  prevented,  616. 
writs,  what  code  sections  apply  to,  1110. 
NB^V  TRIALS  AND  APPEAL8.     See  tit.  New  Trial. 
as  to,  1714. 

in  will  contest,  order  denying:  new  trial  appealable,  1714. 
NEIIVLY  DISCOVERED  EVIDENCE 

new  trial  for,  657. 
NE^VSPAPER.     See  tit.  Publication. 
proof  of  publication  of  summons,  415. 
publication  in,   how  proved,  2010. 
NEXT  OF  KIN 

notice  to  be  given  to  before  order  for  sale  of  estate  of  ward. 
1782. 
NOMINATING  GUARDIAN.     See  tits.   Bxeentoni  and  Admlni»- 

tratorsf   Guardian  of  Minora. 
NONJOINDER.     See  tits.  Joinder  of  Caoaca  of  Actioni  Parties. 
NONJOINDER     OF     PARTIES.     See    tits.    Joinder    of    Pnrtlcoi 
Parties. 
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NON-JUDICIAL  DAYS.     See  tit  Holidays.  \ 

as  to  firenerally,  134. 

NON-RBSIDBNT 

administrator,  as,  1369. 

agrent  for.  in  distribution,  1691-1695. 

attachment  against,  537. 

contempt,  of,,  1015. 

corporation,  security  for  costs,  1036.  1037. 

costs,  security  for  by,  1036. 

default  Judgrment  agrainst,  585. 

dlntrlbntlon 

of  estate  of,  1667. 

to  treasurer  where  distributee  Is  a,  1703%. 
estate  of 

distribution  of.  1667. 

Jurisdiction  of  probate  court  over,  1295. 
gruardians.     See  tit.  Gnardlans. 

as  to.  1793-1799. 
limitation  of  time  in  which  to  claim  escheated  estate  by,  1272. 
partition  affecting:.     See  tit.  Partition. 

as  to,  757,  762,  788;  789. 
place  of  trial  of  action  again.st,  395. 
pleadingrs  of.  to  be  verified  by  whom.  446. 

publication   of  summons   ag^ainst.     See   tits.    Summona}   Pob- 
licatlOB. 

as  to  generally.  412.  413.  757. 
security  for  costs  by,  1036. 
service  on,  manner  of,  1015. 
subpoena  for,  manner  of  service  of.  1015. 
wards.     See  tit.  Guardians. 

as  to,  1793-1799. 

NONSUIT 

consent  of  party,  on,  581. 

dismissal  at  instance  of  court.     See  tit.  DisnUssal. 

grenerally,  581. 

granted,  when,  681. 

grounds  for,  581. 

Intervention,  effect  on,  581. 

judgment  on,  not  on  merits,  581. 

merits,  in  what  cases  Judgments  to  be  on,  582. 

on  failure 

of  party  to  appear,  581. 

to  prove  case  for  Jury,  581. 
on  plaintiff  abandoning  action,  581.  ' 
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NONSUIT  (continued). 

provisional  remedy,  effect  on,  681. 
specify  grounds  of  motion  for,  defendant  must,  681. 
terms,  offerlnfiTt  681. 
when  may  be  entered,  681. 
NOTARY  PUBLIC 
affidavit 

in  another  state,  may  take,  2013. 

may  take,  2012. 
deposition,  may  take,  2031. 
oaths,  etc.,  may  administer,  2093. 
seals,  records,  and  furniture  exempt,  690. 
NOTB.     See  tits.  BtlU  and  Notes |  Promlavory  Notes. 
NOTICB 
adverse  party,   to,   to  produce  writing^.      See    tit    Notice     u 

Produce. 
appeal,  of.     See  tit.  Appeals  In  CtvU  Actions. 

as  to,  940. 

to  superior  court,  974. 
appearance  dispenses  with  proof  of,  1306. 
attached 

property,  of  sale  of,  648,  660. 

vessel,  of  sale  of,  824. 
attorney 

of  changre  of,  286. 

of  death  or  removal  of,  286. 

of  substitution  of,  286. 
bill  of  exceptions.     See  tit.  Bill  of  Exceptions. 

in  settlinsr,  660. 
by  administrator  of  flnal  settlement,  1634. 
calendar,  on  restorlngr  case  to,  693. 
constructive,  lis  pendens  is,  409. 
construed  how,  1864. 

contempt   proceedings,   to   show   cause   in,   1212. 
contribution,  of  claim  for,  709. 
corporation.     See  tit.  Corporation. 

dissolution  of,  notice  of,  hearing:  on,  1233. 
death 

eriven  of  to  public  administrator,  1728. 

or  removal  of  attorney,  286. 
decedent's 

creditors,  to.     See  tit.  Claims  aarsimst  Estate. 
as  to,  1490.  ^ 

estate,  of  postponement  of  sale  of.  1658. 

real  property,  of  sale  of,  1647,  1549. 
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I^OTICE  (continued). 

defective  title,  papers  in  case  with,  valid,  when,  1046. 
distribution,  of  proceedings  on,  1664. 
exeentlOB  sale,  of 

as  to,  692. 

liability  for  defacingr  or  taking:  down,  693. 

selling:  without,  693. 
form  of,  1010. 

heading:  to  paper,  defective,  1046. 
hearing:,  of,  694. 

in  justice  court,  850. 
Imprisonment,  on  application  for  discharg:e  from,  1144. 
in  claim  and  delivery,  when  and  where  to  be  flled,  520. 
in  mechanics'  lien.    See  tit.  Mechanics'  lAen, 
injunction,  of  motion  to  dissolve,   632. 
Judicial.     See  tit  Judicial  Notice. 

taken  of  what  facts,  1876. 
letters  of  administration,  of  application  for,  1373. 
lienholders,  to  in  partition  to  appear  before  referee,   762. 
lis  pendens.     See  tit.  Lla  Pendens. 
mall,  service  by,  time  for,  1005. 
mandamus,  of  application  for,  1088. 
mechanics'  lien.     See  tit.  Mechanics'  liien. 

to  owner  of  work  done,  1184. 
motions  and  orders,  of,  1003-1007. 

must  be  g:iven  to  defendant,  after  appearance,  of  all  proceed- 
ings, 1014. 
need  not  be  g:iven  to  defendant,  where  he  fails  to  appear,  of 

proceedingrs,  1014. 
negrotlable  instrument     See  tits.  Bills  and  Notes  |  Negotiable 
Inntrvmcntsf  Promissory  Notes. 

of  dishonor  of,  construction  of,  1865. 
new  trial.     See  tit.  New  Trial. 

of  intention  to  move  for,  659. 
non-resident  guardian.     See  tit.  Guardian. 

of  removal  of  property  by,  1798. 
non-residents,  to,  upon  whom  to  be  served,  1015. 
of  appeal.     See  tit.  Appeal  in  Civil  Actions. 
of  change  of  attorneys,  285. 
of  claim  ag:alnst  estate  of  decedent     See  tit.  Claims  agrainst 

Kstatc. 
of  hearing:.     See  tit  Procedare  in  Civil  Action, 

on  petition  to  establish  heirs,  1724. 

on  petition  to  set  aside  exempt  property,  1465a. 
how  served  and  when,  1465a. 
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NOTICE   (continued). 

of  Intention  to  move  for  vacation  of  Judfirment,  when   ^Ivec 

and  what  to  contain,  1663a.    . 
of  new  trial.     See  tit.  NeMr  Trial. 
of  pendency  of  action.     See  tit.  Lis  Pendenn. 
of  time  of  hearing*  of  petition  to  establish  heirs,  1724. 
of  trial.     See  tits.  Procedure  In  Clvli  Aetioas|  Trial. 
orders  made  without,  vacated  and  modified  how,  937. 
partition,  sale  in,  of,  755. 

perpetuating:  testimony,  of  proceedingrs  to,  2084. 
prisoner,  of  application  for  dischargre,  1145. 
probate,  of  petition  for,  1303. 
recorded  probate  decree  or  order  as,  1706. 
redemption  from  execution,  of,  703. 
requisites  of,  1010. 
served  how,  1010.  1011. 
•ervlce 

as  to  grenerally,  1010-1017. 

how    made,    1010,    1011. 

mail,  by,  1012. 

non-resident,  on.  1015. 

of,  time  for,  1005. 

time  for  extension  of»  1054. 
sole  trader.     See  tit.  Sole  Trader. 

of  application  to  become,  1812. 

special  of  admlnliitratloii  proceedlnsn  hy  stiardlan 

demand  of  by  relatives,  1761. 

served  how,  1761. 
surety,  to  of  entry  of  Judgment  against,  1055. 
tenant  holding  over,  to,  and  how  to  be  served,  1161.  116J. 
title  to,  want  of,  effect,  1046. 

to  heirs,  special 

how  given,  1380. 

request  for,  what  to  contain,  1380. 
to  proceed.     See  tit.  Notice  to  Proceed. 
to  show  cause.     See  tits.  Notice  to  Show  Cause)  Proccdare  ts 

Civil  Actions. 
to  take  deposition.     See  tit.  Deposition. 

dispensed  with   where   witness  resides  out  of  state,  wheo. 
2029. 
to  unknown  owners.     See  tit.  Notice  to  Unknown  Owners. 

trial  of 

as  to  generally,  594. 

when  cause  transferred  to  another  justices'  court,  836. 
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NOTICE   (continued). 

writ  of  review,  of  application  for,  1069. 
written,  must  be,  1010. 
NOTlCiQ  OP  APPBALi.     See  tit.  Appeals  !■  GItU  Actions. 
NOTICE  OF  HBARING.     See   tits.   Notice^    Procedure    In    Civil 
Actionn. 
§■  Justiccfi*  court 

form  of  notice,    850. 
necessity  for,  850. 
service  of  notice,  850. 
notice:  of  motion.     See  tits.  Motion  I  Notice. 
NOTICE  OF  MOTION  FOR  NESIIV  TRIAL..     See   tlts.   New  Trial; 

Notice. 
NOTICE  OF  PENDENCY  OF  ACTION.     See  tit.  L.is  Pendens. 
In  action  to  quiet  title,  750. 
when  to  be  flled  and  contents  of,  750. 
NOTICE  OF  SETTLEMENT.     See  tits.  New  Trial)  Notice. 
NOTICE   OF  TRIAL.     See  tits.   Notice |  Procedure   In   Civil   Ac- 

tlonfi;  Trial. 
NOTICE  TO  PRODUCE 

disobedience  of,  secondary  evidence  admissible,  1938. 
refusal  to  produce  books  and  papers 
exclusion  of  evidence  for,  1000. 
presumption  on,  1000. 
when  unnecessary,  1938. 
NOTICE  TO  SHO^V  CAUSE.     See  tit  Procedure  in  Civil  Actions. 

In  contempt  proceedings,  1212. 
NOTICE  TO  UNKNO^'N  OWNERS 

how  served  in  action  to  quiet  title,  750. 
affidavit  of  service  and  contents  of,  750. 
NOTICES  AND  PAPERS 
filing  and  service  of,  1010. 
hoiv  served 
as  to,  1010. 

on  attorney,  1010.  ^ 

notice  after  appearance,  1014. 
service 

by  mail,  when,  1012. 

how  made,  1013. 
by  telegraph,  1017. 
of  notice  on  non-resident,  1015. 
provisions  for  service  not  to  apply  in  contempt  proceed- 
ings, when,   1016. 
where   party*  has  an  attorney,   service   may  be   made   on 
him,  1015. 
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NOTICES  AND  PAPERS   (continued). 
•er\'lce  (continued), 
when  made,>  1012. 
when  and  how  served,  1011. 
upon  a  party,  1011. 
upon  attorney,  1011. 
NUISANGB 

abatement  of,  731. 

action  for,  may  be  instituted  by  whom,  731. 

civil  action  may  be  broug'ht  in  name  of  the  people,  731. 

continuiner*  731. 

definition  of,  731. 

enjoining;  731. 

generally,  731. 

Jurisdiction  In 

of  district  court,  76,  731. 
of  supreme  court,  62. 
private,  731. 
public,  731. 
who  may  sue,  781. 
NUMBER 

of  ^ritneMies  to  prove  fact 
one  sufficient,  1844. 
exception  to  rule 
in  perjury,  1844. 
in  treason,  1844. 
singular  or  plural  words  in  code,  17. 
NUMBERS 

may  be  expressed  by  numerals,  186. 
NUMERALS 

may  be  used  to  express  numbers,  186. 
NUNC  FRO  TUNC 

filiner  of  papers  destroyed  by  flre  or  other  calamity,  1046s. 
NUNCUPATIVE  l^VILL.     See  tit.  Wills. 

as  to  generally,  1344-1346. 
OATHS  AND  AFFIRMATIONS.     See   tit.  Oaths    and    Bends  cf 
Executors  and  Administrators, 
admlnlatcred 

by  whom,  128,  177.  2093. 
how,  2094. 
administrator,  of,  1285,  1387. 
afHrmatlon 

equivalent  to  oath,  2097. 
form  of,  2097. 
in  place  of,  2097. 
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OATHS  AND  AFFIRMATIONS   (continued), 
appraiser,  of,  1445.  1449. 

arbitrators  and  administrators,  of,  1285,  1387. 
ttttormey  of 

on  adnnlssion  to  practice,  278. 

when  actlnfiT  as  judgre  pro  tempore,  72. 
commissioner  or  elisor,  of,  to  sell  property,  726. 
corporation's,  how  may  be  taken,  1348. 
deputy  Justices'  clerk,  authority  of  to  administer,  86.  ' 
executor  or  administrator,  of,  1387. 
form  of,  2094-2096. 
Include  declaration,  17. 

Judicial  and  certain  officers  authorized  to  administer,  2093. 
Juror,  of,  604. 
Justices'   clerk,   of,   86. 
of   commissioner  appointed   to   sell   In   mortgagre   foreclosure, 

729. 
of  gruardian  to  render  account,  1754. 
of  receiver.     See  tit.  Receiver. 
phonographic  reporter,  of,  272. 
power  of 

court  to  administer,  128. 

Judicial  officer  to  administer,  177. 
prisoner,  of,  on  his  dlschargre,  1148. 
public  admlntotrator 

as  to  what  taken,  1727. 

authorized    to  administer,   1242. 
receiver,  of,  567. 
sole  trader,  of,   1818. 
special  administrator,  of,  1414. 
to  be  administered  prisoner  on  application  for  discharge  from 

civil  arrest,  11505 
to  inventory.     See  tit.  IaTeiitory»  Appraisement^  and  Ponaes- 

slon  of  Batate. 
to  witness.     See  tit.  TVitneaa. 
who  may  administer,  1242,  2093. 
urttneas  of 

as  to  erenerally,  2094,  2097.  '  i 

affirmation   Instead  of,  2097.  i 

OATHS  AND  BONDS  OF  E2XBCUTORS  AND  ADMINISTRATORS 

additional  bond,  when  required,  1389.  | 

additional  security,  1394. 

appear  and  qualify,  must.  1349.  I 

application  for  new  sureties  to  be  made  any  time,  1406.  ] 

approval  of  bonds,  1393. 
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OATHS  AND  BONDS  OF  EXECUTORS  AND  ADMINISTRATORS 
(continued), 
are  required,  1387. 
bOBds 

additional 

application  for 

order  on  to  be  entered  In  minutes,  1406. 
wheh  may  be  made,  1406. 
Citation  on 

service   where  executor  absconds  or  cannot   be   found, 

1398. 
time  and  manner  of  service  of,  1398. 
when  security  insufficient,  1S99,  1402. 
for  sale  of  real  property,  1389. 
heariner  of  evidence  on,   1397. 
petition  for 

hearing  of,  1397. 
new  bond  ordered,  when,  1397. 

suspending  power  of  representative  until  given,   143C. 
when  bond  insufficient,  1397. 
when   sureties   in   failing  condition.   1397. 
security  when  bond  insufficient,  1394. 
suspending  power  until  matter  determined,  1401. 
when  not  required,  1389. 
when  ordered,  1399. 
amount  of,  1388. 

another   representative   may   sue   on,  1586. 
approved 

may  be  by  Judge  at  chambers,  166. 
must  be  by  judge  of  superior  court,  1393. 
certificate  of  justification  to  be  attached  to,  1393. 
citation  of  sureties 
on  insufficient,  1894. 
I  to  be  examined  as  to  qualifications,   1394. 

competency  of  all  representatives,  1426. 
conditions  of 
as  to,  1390. 

separate  where  more  than  one  administrator,  1391. 
dispensed  with,  when,  1396. 

examination  of  sureties  as  to  qualifications,  1S93. 
failure  to  give,  deprives  of  right  to  administer,  1395. 
foruft  and  reqnialteii  of 

as  to  generally,  1388. 
further   security,    when    required   without   application   for. 
1402. 
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OATHS  AND  BONDS  OF  EXECUTORS  AND  ADMINISTRATORS 
(continued). 
bondM   (continued). 

insufficient,  citation  to  sureties,  1394. 

justification  of  sureties.     See  tit.  Jnatillcatloii  of  Sureties. 

as  to,  1388. 
liability  on,  1407. 
ney/Vf  revoUns  letters  for 
failure  to  firive,  1405. 
negrlecting:  to  g-ive,  1400. 
new  surety  griven,  releases  old,  1404. 
of  corporation  as,  1348. 

petition  to  require  when  the  will  provides  otherwise,  1401. 
release  of  sureties 

citation  to  give  other  sureties,  1403. 
giving  new  bond  as,  1403. 
petition  for,  1403. 
representative  must  grive,  1388. 

rigrht  to  administer  ceases  where  sufficient  not  given,  1395. 
separate,  where  there  is  more  than  one  representative,  1391. 
several  recoveries  on,  1392. 
sureties 

filing:  petition,  showing:  insufficient,  and  asking  further, 

1397. 
giving  new,  releases  old,  1404. 

release   of,   citation  for,   service   where   executor   absent, 
1403. 
suspending-  powers  until  determination   of    application    to 

require,  1401. 
to  be  recorded  by  clerk,  1387. 
citation  and  requirements  of  Judge  on  deficient  bond,  1394. 

additional  security,  1394. 
citation  of  executor,  etc.,  to  show  cause  against,  application 

for  further  bond,  1398. 
conditions  of  bonds,  1390. 
corporation  as  executor,  oath  of,  1348. 
further  security 

ordered  without  application  of  party  in  interest,   1402. 
to  be  ordered,   1399. 
liability  on  bond,  1407. 
uesleet 

to  give  new  sureties  forfeits  letters,  1405. 
to  obey  order,  effect,  1400. 
^     new  sureties,  1404. 

neglect  to  grive  forfeits  letters,  1405. 
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OATHS  AND  BONDS  OP  EXECUTORS  AND  ADMINISTRATORS 
(continued). 
oath  of 

before  letters  issue,   1387. 
special  administrator,   1414. 
party  in  interest  need  not  apply  for  suspension  of  executor 

for  failure  to  give  security,  1402. 
petition   showing  faillngr  security  and   asking:  further   bond. 

1397. 
release  of  sureties,  1403. 

right  ceases  when  sufficient  security  not  given,  1395. 
several   bonds   where   there   is   more   than   one  administrator. 
1391. 
Justification  of  sureties  on,  1393. 
must  be  approved,  1393. 
several  recoveries  may  be  had  on  same  bond,  1392. 
suspending   power  of  executor   for  failure    to    give    further 

security,   1401. 
to  be  recorded,  1387. 

when  bond  may  be  dispensed  with,  1396. 
OBJECTION 

in  practice,  taken  by  answer  of  demurrer,  when,  433. 

may  be  taken  to  the  dissolution  of  a  corporation,  when,  1231. 

to  appointmeht  of  referee,  tried  how,  642. 

to  granting  letters  of  administration,  filed  when.   1351. 

to  question.     See  tits.   Evidence |  Examination  of  Mr'ltne— e»x 

Teiitlniony. 
to  questions  on  cross-examinations.     See  tit  Crom-BacaaUna- 

tlon. 
waived  if  not  taken  by  demurrer  or  answer,  434. 
when   taken  by  demurrer  or  answer,  433. 
.OBLIGATION 

arises  from  contract  or  operation  of  law,  26. 
definition  of.  26. 
OFFER  TO  COMPROMISE.     See  tit.  Tender. 
admits  nothing,  2078. 
generally,  997. 
in  justices'  court-s  895. 

proceedings  on  where  made  after  suit  brought,  997. 
OFFICE 

abolished  by  the  code,  7. 

appeal  from  Judgment  that  one  is  usurping,  does  not  stay,  949. 

construction  of  repeal  as  to  certain  offices,  7. 

mandamus  lies  to  compel  admission  to,  1085. 

repeal,  by  code,  7. 

1348 


INEIEX. 
[References  are  to  sections.] 

■ 

OFFICE   (continued). 
teBBve 

how  code  affects,  6. 
of,  preserved,  6. 
usurpation  of,  proceedings  as  to,  802-810. 


in  olllee  of 

Judgre.   does  not  affect  proceedlniTS,   184. 

superior  Judgre,  70. 

supreme  court,  42. 
In,  of  Justice,  supervisory  to  fill.  111. 
when  election  annulled,  1127. 

office:  hours 

as  to,  262. 

In  Justices'  courts,  88. 

OFFICBR 

arresting:  witness,  liability  for,  2069. 

assuming:  to  be  an,  a  contempt,  1209. 

authority  of  majority,  of,  15. 

bailiffs  of  supreme  court,  266,  266. 

bond,  not  required  to  grive  in  action  in  official  capacity,  1058. 

custodian  of  public  wrltingr  bound   to  grive    certified    copies 

thereof,  1893. 
de  facto,  action  agrainst,  limitation  of,  341. 
disobedience  of  process,  order  or  Judgement,  a  contempt,  1209. 
entries  by,  prima  facie  evidence,  1920,  1926. 
exempt  from  Jury  duty,  200. 
impeachment  of.     See  tit.  Impeactument. 

as  to,  grenerally,   36-39. 
Joint  authority  to,  majority  may  act.  15. 

JadsmeBt  asalast 

conclusive  ag-ainst  sureties,  1065. 
enforced  how,  710. 

Jadielal 

affidavits,  etc.,  power  to  take,  179. 

contempt,  power  to  punish  for,  178,  1209. 

controlling  power  of  courts  over,  128. 

depositions,  taking:,  2020. 

exempt  from  Jury  duty,  200. 

g-enerally,  156-172. 

notice  of  public  and  private  official  acts,  1826. 

powers,  etc.,  of,  176. 

to  have  no  partner  practicing:  law,  172. 
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■ 

OFFICER  (continued). 

limitation  of  action  a^rAinst 

as  to  erenerally,  3S9,  341. 

for  escape  of  prisoner,  340. 
majority  may  act,  when,  15. 
ministerial,  powers  of,  128,  262. 
misbehavior  of,  contempt,  when.  1209. 
oaths,  what  authorized  to  administer.  2093. 
of  courts  of  impeachment,  37. 
preavmed 

regrularly  appointed,  1963. 

to  perform  official  duty,  1963. 
replevin,  not  bound  by  affidavit  of  value  in,  when,  473. 
secretaries  of  supreme  court,  266,  266. 

service  of  mandamus  upon  majority  of  a  board,  effect  of,  109C 
supreme  court,  of,  266,  266. 

travellngr  expenses  of,  47. 
usurpation  of  office.     See  tit.  Uavrpatlon  of  Ofllce. 

as  to  erenerally.  802-810. 
venue  in  actions  against,  393. 

verification  of  pleadings  where  an  officer  is  a  party.  446. 
witness,  as  a,  1881. 
OFFICIAL.  BALLOT.     See  tit.  Bieetlona, 

OFFICIAL  BOND 
action  on 

of  administrator.     See  tit.  AdnUnlatrator. 

of  county  treasurer.     See  tit.  Cownty  Trcanurcr. 

of  guardian.     See  tit.  Guardian. 

OFFICIAL  DOCUMENT 

how  proved,  1918. 

OFFICIAL  RBPORTER.     See  tit.  Phonoirraphlc  Reporter. 

OIL  PIPB-LINID 

eminent  domain,  1238. 

OLOGRAPHIC  WILL^.     See  tits.  Holoirraphlc  Wlllai  Willa. 

as  to  how  proved,  1309. 

OPINION 

may  be  taken  down  In  shorthand,  274a. 

of  supreme  court  to  be  in  writing,  49. 

of  trial  court.     See  tit.  Trial  by  Covrt. 
OPINION  BVIDBNCE.     See  tlts.  Bvldencc|  Non-expert, 
ORAL  EXAMINATION.     See  tit  Bzamlnatlon  of  l^ltni 

definition  of,  2005. 
ORAL  INTERROGATORIES.     See  tit.  Depoaltlons. 
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ORDBRS.     See  tits.  llotloB|  Orders  and  D«crees|  Order  of  Salo. 

amend,  power  of  court  to,  128. 

appeal 

from,  time  for,  939. 

lies  from  special  orders  after  flnal  Judgment,  963. 
application  repeated  for  same,  prohibited,  182,  183. 
appointing:  receiver.     See  tit  Receiver. 
arrest,  of,  478-504. 
conclusiveness  of,  1909,  1982. 

condemnation,  of.  in  eminent  domain,  1263.  ^ 

deemed  to  be  excejjted  to,  647. 
definition  of,  1003,  1064. 
disobedience  of,  a  contempt,  1209. 
escheat  proceeding's,  to  appear  in,  1269. 
ex  parte  made  out  of  court  may  be  vacated  or  modified,  with 

or  without  notice,  937. 
fixing:  time  of  hearing-  of  petition  to  establish  heirs,  1724. 
for  arrest.     See  tits.  Arrest |  Bail. 

for  payasent  of  money 

execution  on,   1007. 
how  enforced,  1007. 
for  service  by  publication.     See  tit.  Publication  of  Sammons, 

former 

evidence  of,  1962. 

to  be.  pleaded,  when,  1962. 
in  injunction.     See  tit.  Injunction. 

to  show  cause  why  should  not  issue,  530. 
in  special  proceedingrs,  same  meanlngr  as  in  civil  actions,  1064. 
inadvertence,  relief  from,  473. 
inspection  of  writingrs,  for,  1000. 
Jurisdiction  of  Justices'  court  over  violation  of,  103. 
mistake,  relief  from,  473. 
motions  and  orders,  1003,  1006. 
neglect,  excusable,  relief  from,  473. 
of  extra  sessions  of  superior  court,  67b. 
ont  of  court  and  without  notice,  vacation  and  modification, 

937. 
payment  of  money,  for,  execution  on,  1007. 
powwer  of 

Judgres  to  grant  and  hear  at  chambers,  166. 

Judicial  officers  to  compel  obedience  to.  177. 
probate  court,  of,  form  of,  in  general,  1704. 
quo  warranto,  for  arrest  of  defendant  in,  804. 
removal  of  attorney  for  disobeying,  287. 
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ORDERS   (continued). 
repeated  application 

for  same,   prohibited,   182,   183. 

when  a  contempt,  183. 
reviewed,  how,  936. 

revocation  of,  refused  by  another  Judffe,  183. 
special  proceeding's,  in,  1064. 

subsequent   applications   for  prohibited   where   once   refused, 
182. 

punishment  for  violation  of  provision,  183. 
surprise,  relief  from,  478. 

survey  of  land,  order  for  In  ejectment,  742,  743. 
telegraph,  service  by,  1017. 
to  sell  property  of  decedent,  1523. 
to  ahotv  cause 

must  be  served,  1006. 

on  application  to  sell  miningr  property  of  decedent.   1580. 
hearing:  of,  1580. 
service  of,  1680. 
transfer  of  order  to  show  cause,  1006. 
what  It  is,  1003. 
where  may  be  made,  1004. 

ORDER  OF  PROOF.     See  tits.  Bvldencey  Trial. 

ORDER  OF  SALE.     See  tit.   Sale. 

ORDERS  AND  DECREES.     See  tit.  Order. 

recording  to  impart  notice  from  date  of  filing.  1706. 

to  be  entered  on  minutes,  1704. 

ORDINANCE 

how  pleaded  in  police  court,  929. 

Jurisdiction  of  Justice  of  peace,  103. 

violation  of,  trial  when  by  court  and  when  by  jury.  932. 

ORDINARY'  PRUDENCE.     See  tit.  Neffltsemce. 

ORIGINAL  JURISDICTION 

of  supreme  court.     See  tits.  ConrtSf  J«sttee  of  Supreaie  Covrt. 

OTHER  LABORER.     See  tit.   Bfechaalc*'  Llea. 

OUSTER.     See  tit.  Ejectment. 

OW^ELTY 

in  partition,  1681. 

PAPERS.     See  tit.  Notices  and  Papem. 

destroyed  by   fire  or  other  calamity,  flUngr    nunc    pro    tunc 

1046a. 
lost,  how  supplied.  1045. 
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PAPERS   (continued). 
OB  appeal 

as  to  erenerally,  95Sa. 

court  reporter  to  transcribe  report  of  trial,  953a. 
transcript  to  be  presented  to  Judge  for  approval,  953a. 
what  may  be  incorporated  in,  953a. 
service  of.     See  tit.  Service.  • 

as  to  generally,  1011-lOltf. 
in  diverse  actions,  1019. 
to  be  furnished  by  appellant  on  appeal,  960. 
what  may  be  taken  by  JuVy  on  retiring,  612. 
what  to  be  Incorporated  in  transcript  on  appeal,  953a. 
with  defeetlve  title 
valid  when,  1046. 
void  when,  1046. 
PARENT  AND  CHILD 

parent  may  sue  for  death  or  injury  of  minor,  376. 
seduction  of  daughter,  parent  may  sue  for,  375. 
PAROL  EVIDENCE.     See   tit.   Evidence. 

of  custom,   cannot   be   introduced    to   vary   written  contract, 

1876. 
to  explain  latent  ambiguity,  1856. 
to  vary  writing,  Inadmissible,  1856. 
when  admissible  to  explain  writing,   1856. 
PARTIAL   DISTRIBUTION.      See    tits.    Distribtttioni   Estates   of 
Decedenta. 
bond 

may  be  dispensed  with,  when,  1663. 
order  for  payment  and  suit  thereon,  1662. 
costs  on,  1661. 

decree  prayed  for  to  require  bond  which  must  be  given,  1661. 
executor  or  other  person  may  resist  application  for,  1660, 
may  order  whole  or  part  oif  share  to  be  delivered,  1661. 
notice  of  application  for  legacies,  1659. 
order  for  payment  of  bond  and  suit  thereon,   1662. 
payment  of  legacies  upon  giving  bonds,  as  to,  1658. 
petition 

may  be  made  after  one  year,  1663. 
application  may  be  resisted,  1663. 
bond  to  be  filed  by  heir,  1663. 

cost  of  proceedings  shall  be  paid  by  applicant,  1663. 
court  may  suspend  proceedings,  1663. 
delivery  of  proceeds  to  executor,  1663. 
when  bond  may  be  dispensed  with,  1663. 
when  court  must  grant  petition,  1663. 
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PARTIAL.  DISTRIBUTION   (continued), 
prior  to  settlement,  1668. 
suit  on  bond,  1662. 

where  partition  necessary,  how  made,  1661. 
PARTICULARS,  BILL.  OF.     See  tit  Bill  of  Partlcviai 

as  ^to  generally,  464. 
PARTIES  IN  INTBRBST.     See  tits.  Partlea   to    Aettoai 

Benefldally  Interested  |  Pleadiass. 
PARTIES  TO  ACTION.     See  tit.  Ple«dlB«a. 
abatement  by  death,  etc.,  none,  885. 
absence  of 
order  made  during:,  deemed  excepted  to,  647. 
postponement  of  trial  for,  595. 
action  to  be  in  name  of  party  In  interest,  367. 
adding  new,  389,  473. 
additional,  how  brought  in,  389. 

administrator.     See  tit.  Exccntor  and  Adnalnkitrator. 
as  to.  generally,  369,,  1586. 
action  by  on  bond  of  former  executor,  etc.,  may  be  in  hii 

individual  name,  1686.  • 

may  sue  without  beneflciary,  369. 

or  executor,  may  sue  without  Joining  beneficiary.  3€9. 
adverse  claim,  in  action  to  determine,  380,  381,  738. 
amended  and  supplemental  pleadings  to  bring  in,  necessarTf 

389. 
amendment,  changing.  473. 

application  to  be  made  party  by  interested  person,  389. 
as  witness,  1789. 

associates  may  be  sued  by  name  of  association,  388. 
association,  suing.  388. 
beneflciary  need  not  be  Joined,  when,  869. 
bills  of  exchange,  parties  may  be  sued  together,  383. 
bringing  in  other  parties.     See  tit  Brlnirlnir  In  Parties. 
character,  good  admissibility  of  evidence  of,   2053. 
child,  injury  or  death  of,  876. 

claimants  under  a  common  souroe  of  title  may  unite,  381. 
cloud  on  title,  in  suit  to  remove,  381. 


interest,  one  may  sue  for  all,  382. 

source,  holding  under,  may  Join,  381. 
contempt  by,  12t)9. 
coparceners  may  Join,  381,  884. 
corporations.     See  tit  Corporation*. 
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PARTIES  TO  ACTION  (continued). 


may  sue  or  defend  Jointly  or  severally,  884. 
part  may  sue  or  defend  for  all,  381,  884. 
court  may  order  others  to  be  brougrht  in,  when,  389. 

death  of 
aetlom  for 

by  negrligence,  377. 
of  child,  376. 
of  party,  when  not  to  abate  action,  385. 
or  disability  of  party,  effect  of,  385. 
defect  of,  demurrer  for,  430. 
defemdant 

all  persons  interested  may  be,  379,  382. 
definition  of,  308,  1063. 

In  actloii 

aerainst  fire  department,. 390. 
against  vessel,  814. 

to  determine  conflicting  claims  to  real  property,  380. 
incompetent  person  to  appear  by  guardian,  372. 
infant  to  appear  by  guardian,  372. 
insane  person  to  appear  by  guardian,  372. 
plaintiff  may  ane  In  one  aetlon  the*  different  partlea 
in   insurance  policies,   383. 
to  commercial  paper,  383. 
substitution  of,  386. 

tenants  in  common  may  sever  in  defending  actions,  384. 
those  united  in  interest  may  be  Joined  as,  382. 
where  married  women  sue,  370. 
who  may  be  Joined  as  defendants,  379. 
wife  may  defend,  when,  371. 
defense  by  one,  for  benefit  of  all,  382. 
dellnltlon  of 

defendant,   308,   1063. 
plaintiff,    808. 
dealsnated 

as  plaintiff  and  defendant,  308. 
how,  in  special  proceedings,  1063. 
different,  suing  in  one  action,  383. 
dlMibillty  of 
as  to,  884. 

effect  on  limitation  of  action.     See  tit.  Statute    of    Limita- 
tions. 
distribution  of  estate  of  decedent.  In,  1664. 
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PARTIES  TO  ACTION   (continued). 
ejectmenty  In 

as  to.  g-enerally,  380,  381. 

summons  to  .unknown,  750,  751. 
eminent  domain.     See  tit.  Eniliieiit  DAatalm. 

as  to,  1246. 
escheat  proceedingrs,  in,  1271. 
estoppel.     See  tit.  Kstoppel. 

who  are,  1908,  1909. 
executors.     See  tit.  Execntom  and  Admliifatmtars. 

action  by,  for  injury  or  death,  377. 

may  sue  without  beneflciaries,  369. 

only  those  to  whom  letters  issued,  are  required  to  be  Joined. 
1587. 

what  ones  need  not  be  made,  1587. 
fictitious  name,  when  may  be  sued  by,  474. 
forcible  entry  and  detainer,  in,.  1164. 

foreclosure 

of  lien,  in.     See  tits.  Iilemf  Mechaalce'  Uea. 

of  mortgragres,  in.     See  tit.  Porecloevre  of  Bfortviisv- 

vaardlan  ad  litem 

for  infants,  etc.     See  tit.  Guardian  ad  Litem. 

how  appointed,  373* 
heirs  may  sue  for  wrong"ful  death,  377. 
how  desiernated,  1063. 
how  dlstlngruished,  308. 
husband  and  wife,  370.  371. 
in  action  by  or  agrainst  married  wom^n,  370. 
in  ejectment  proceedingrs.     See  tit.  Forcible    Bntry    an#    De- 
tainer. 

incompetent  persons  to  appear  by  guardian,  372. 

infant  to  appear  by  gruardian,  372,  373,  1722. 

injury  of  child,  376. 

insane  person  to  appear  by  guardian,  372. 

insurers  in  separate  policies  may  be  Joined,  383. 

Interest 

in  action,  when  to  be  Joined,  380,  382. 

real  party  in,  to  sue,  367. 
interpleader.     See  tit.  Interpleader. 

when  and  how  maintained,  386. 
intervention  of.     See  tit.  Interrentlon. 

how  and  when  aflCected,  387. 

who  may  intervene,  387. 
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PARTIES  TO  ACTION   (continued). 

Joinder  of 

in  suits  respectiniT  negotiable  instruments,  388. 
those  in  interest,  882. 
,         those  severally  liable  upon  same  obligratlon,  883. 
sureties,  383. 

Joint 

contracts.     See  tits.  Contractu i  Joint  Contracts. 

debtors,  proceedingrs  agralnst  parties  not  severed  after  Judgr  • 

ment,  989-994. 
tenants,  381,  384. 
Judere  or  justice  who  is,  disqualified,  170. 

Judgment 

agrainst  one,  action  to  proceed  agralnst  others,  579. 
may  be  for  or  ag-ainst  one  or  more  of  the,  678. 
Justices'  court,  in,  appear  In  person  or  by  attorney,  842. 

landlord 

joinder  of  as  defendant,  379. 

may  be  made  defendant,  379. 
leerislature,  extension  of  time  during:  attendance  on,  1054. 
marriage  of,  eflCect,  385. 
married  woman,  370,  371. 

as  a,  husband  to  be  joined,  when,  370. 

may  defend  suit  against  herself  and  husband,  371. 
mechanics'  lien,  etc.,  1196. 
misjoinder  of,  demurrer  for,  430. 
names  of 

in  complaint,  426. 

in  summons,  407. 
negligence  causing  injury  or  death,  in  action  for,  376,  377. 
negotiable  Instruments,  in  joinder  of  suits  on,  383. 
new,  bringing  in,  389. 
nonjoinder  of,  demurrer  for,  430. 
nonsuit  by,  581. 

numerous,  one  or  more  may  prosecute  or  defend  for  all,  382. 
one  may  prosecute  or  defend  for  all,  382. 
other,  court  may  order  brought  in,  389. 
parent  may  sne 

for  injury  or  death  of  child,  376. 

for  seduction  of  daughter,  375. 
partition,  in  action  for,  752,  754,  761,  762. 
plaintiffs 

action  to  ba  prosecuted  in  name  of  real  party  in  interest, 
867. 
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• 
PARTIES  TO  ACTION   (continued). 
plulnitttm    (continued). 

associates  may  sue  by  nanae  of  association,  388. 
definition  of,  308,  1063. 

executors  may  sue  wltliout  Joining:  person  beneficially  In- 
terested, 369. 

father  may  aue  for  • 

injury  or  death  of  child,  376. 
seduction  of  daugrhter,  876. 

parties  in  interest,  when  to  be  Joined  where  one  sues  for 
all.  382. 

persons  holding  title  under  common  source  may  Join,  when, 
380. 

tenants  in  common,  etc.,  may  sever  in  bringring  actions,  384. 

those  united  in  interest  to  be  Joined  as,  382. 

trustee  may  sue  without  Joining  person  beneficially  inter- 
ested, 369. 

unmarried  female  may  sue  for  her  own  seduction,   374. 

who  may  be  Joined  as,  378. 
possession,  Joining  persons  in  with  persons  out  of  as  defend- 
ants, 380. 
production  of  books  and  papers,  1000. 
promissory  note,  parties  may  be  sued  together,  383. 

quieting  title 

in  action  for,  738. 

Joinder,   381. 
quo  warranto,  in  action  of,  803,  807. 
real  party  in  Interest  to  sue,  367. 
record  of  court,  parties  cannot  contradict,  1837. 
redemption,  in  suit  for,  346. 
refusal  to  Join  as  plaintiff,  382. 
representative 

may  sue  for  wrongful  death,   377. 

substitution  of,   385. 
same,  are  deemed  to  be,  when,  1910. 
seduction,  374,   375. 
separate  property,  370. 
service  on,  manner  of,  1010,  1011. 
several  owners  Joining,  383. 
severally  liable,  parties  on  written  instrument  tn  one  actios. 

883. 
special  proceedings  in,  1063. 

statute,  person  authorized  by,  may  sue  without  Joining  beae- 
flclary,    369. 
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» 

PARTIES  TO  ACTION   (continued), 
striking  out,  473. 
substitution  of.     See  tit  SnbstttiitfoB  of  Parties. 

as  to,  885,  386. 

of  successor  in  interest,  386. 

where  party  interpleads,  387. 
suit  by  one,  for  benefit  of  all,  882. 
sureties 

Joinder  of,  in  suit  on  obligration,  383. 

liable  on  separate  instruments,  may  be  sued  in  one  action, 
883. 
tenants  in  common.  Joint  tenants,  owners  in  severalty.  Join- 
ing as  plaintiffs,  sSl,  884. 
transfer  of 

action,  cause  of,  does  not  abate  action,  386. 

Interest,  action  does  not  abate,  386. 
trust,  suit  to  establish,  in,  3.81. 

may  sue  without  beneficiary,  369. 
of  express  trust 

may  sue  without  Joining  beneficiary,  369. 
who  is,  369. 

unkno'wn 

fictitious  name  for,  474. 

in  suit  to  quiet  title,  summons  to,  750,  7^1. 

may  be  described  by  fictitious  name,  when,   474. 
unmarried  female  may  recover  for  her  own  seduction,  374. 
usurpation  of  office  or  franchise,  803. 
vessel,  defendant  In  action  against,  814. 
what  executors  are  not,  1587. 
when  one  or  more  may  prosecute  or  defend  for  all,  382. 

PARTITION.     See  tit.  DUtrlbntlon  and  Partition, 
abstract  of  title 

an  expense  thereof,  799. 

by  whom  made,  800. 

correction  of,  800. 

costs  to  be  allowed,  when,  799. 

custody  of,  799. 

expense  of,  799. 

how  made  and  verified,  800. 

keeping  for  inspection,  799. 

notlee 

of  making,  799. 

that  open  for  inspection,  799. 
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PARTITION    (continued). 

abMtriict  of  title  (continued). 

plaintiff  may  procure,  799. 

verified,  how,  800. 
action  for,  who  may  bringr,  752. 

where  brougrht,  392. 

allotInK  and  locating 

land  to  purchaser  from  tenant  in  common,  when,  764. 
shares  of  each,  764. 

allowance 

for  action  brougrht  or  defended  by  one,  798. 
for  expenditures  for  common  benefit,  798. 
of  expenses  paid  by  one  tenant,  798. 

answer  of  defendants 

as  to,  759. 

disclaimer    Insufficient    unless    absolute    and    unconditional, 
759. 

what  to  contain,  758. 
appeal  lies  from  what  orders  respecting,  963. 
application  of  proceeds  where  property  is  combined,  771. 
apportionment  of  counsel  fees  and  expenses,  798. 
arbitration  in  case  of,  1281. 

attorney,  appointment  of,  to  represent  party  in,   763. 
city  included  in  property,  proceedings  in  case   of.   763. 
cnmmisiiloners 

to   make,  are  not  necessary,  when,  1685. 

when  unequal  partition  ordered,  792. 
compensatory  adjustment,  792. 

to  tenant  whose  estate  is  sold,  778. 
complaint  in,  753,   755. 

in  case  of  unknown  party  or  interest,  753. 

must  set  forth  interest  of  parties,  753. 

where  interest  is  unknown  or  contingent,  763. 
contingent  interest,  781. 
conveyances 

as  to,  785. 

must  be  recorded,  and  will  be  bar  against  parties,  787. 

recording,  787. 

will  bar  whom,  787. 
coats  on 

as  to,  796,  798. 

includes  attorney's  fees,  796. 

Judgment  for,  how  enforced,  796. 

lien  upon  shares  of  parceners,  796. 
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PARTITION    (continued). 
coMtM  on  (continued). 

lien  on  undivided  share,  made  subject  to,  769. 
of,  a  Hen  on  shares  of  parceners,  796. 
of,  application  of  proceeds  of  sale  to,  771. 
of  previous  lltig-ation,  798. 
of  proceedings,  apportionment  of,  768. 
coiiB«el  fees 

a  lien  on  shares,  796. 
incurred  by  one  tenant,  798. 
court 

by  consent,  may  appoint  a  single  referee,  797. 
direction  to  referee  to  survey  and  appraise,  763. 
may  confirm,  adjudge,  modify,  or  set  aside  the  report,  763. 
may  order  a  sale  In  partition  and  appoint  referees  there- 
for, 792. 
must  ascertain  and  secure  the  value  of  future  contingent 

or  vested  Interests,  781. 
must  direct  terms  of  sale  or  credit,  776.  i 

proceedings  wherein  all  parties  die,  become  insane,  etc.,  763.  | 

right  of  tenant  in  common,  having  made  improvements,  to 
purchase,  763. 
death  or  disability  pending,  proceedings  on,  763. 
decedent's  estate,  of,  on  partial  distribution,  1661. 
disbursements  In,  interest  on,  when,  801. 
division  of  property  must  be  made,  how,  764. 
duty  of  commissioners,  1683.  j 

to  make  report,  1684. 
easements,  763.  i 

encumbered  property,  771. 
estate 
for  life 

may  be  set  off  in  part  of  property  not  sold,  when.  770. 
or  years,  unknown  tenant  of,  protection  of,  778. 
for  years,  may  be  set  ott  in  part  of  property  not  sold,  when. 

770. 
in  different  counties,  how  divided,  1677. 
may  be  sold,  1682. 
executor 

possession  of,  for  purpose  of,  1581. 
expenses  of 

apportioning,  768. 

incurred  for  common  benefit,  798. 

must  be  apportioned  among  the  parties,  768.         , 

paid  by  one  tenant  in  common,  allowance  of,  798. 
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PARTITION    (continued), 
fees,  apportionment  of,  768. 
future  liitere«ts 

court  must  ascertain  and  protect,  781. 

how  protected,  781. 
generally,   752-801. 
vnardlaii 

assent  of,  authority  of  court  necessary,  and  obtained  how. 
1772. 

authority  of  on  partition  of  ward's  Interest,  1772. 

consent  by,   795,   1772. 

may   consent  to  without  action,   and   execute  releases,   795, 
1772. 

may  receive  proceeds  of,  794. 

must  give  undertaking  on,   794. 

receiving  proceeds  of,  must  give  undertaking,  794. 
homestead,  764. 

if  sale  confirmed,  conveyance  may  be  executed,  785. 
Improvements 

apportionment  of,  764. 

appraisement  of,  763. 

in  partition  of  site  of  town  or  city,  763. 

value  of  made  by  tenant  in  common  must  be  excluded,  7€4. 
Infant's  share,  793,  1772. 

insanity  of  person  pending,  proceedings  on,  763. 
interest  allowed  on  dlfibursements,  801. 
imtereiit  of  all  parties  mniit  be  set  forth  la  complalat 

as  to,  753. 

intervention   in,   387. 
intervention,  387. 
investments  by  clerk,  791. 
Judgment 

as  to,  766. 

enforced  how,  686. 

in,  binds  whom,  766. 

in,  effect  of  death  of  party,  766. 

in,  not  to  afPect  what  tenants  for  years,  767. 

not  to  affect  tenant  for  years  to  the  whole  property,  767. 
Hen 

appointment  of  referee  to  inquire  into,  761. 

holders  of  not  of  record,  need  not  be  made  parties,  754. 

of  defendant,  answer  must  set  forth,  758. 

on   undivided   interest   of  any   party   is  charge   only   upon 
share  assigned  to  such  party,  769. 

proceeds  of  sale  to  be  applied  to  discharge  of,  771. 
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PARTITION   (continued). 
liettholdcr 

holding:  other  securities,  may  be  required  to  flrst  exhaust 

them,  772. 
marshaling:  properties,  772. 
must  be   made   parties,   or  referee  appoilited  to  determine 

rights,  761. 
must  be  notified  to  appear  and  defend  before    referee    ap- 

pointed,  762. 
not  of  record,  need  not  be  made  parties,  754. 
AQtlce  to,  to  appear 

before  referee,  762. 

how  served,  762. 
plaintiff  to  record  notice  of,  762. 
purchaser,  786. 
recorded  rig:ht8,  754,  762. 
life  or  Tear* 

estate  for,  how  set  out,  770. 
tenant's  compensation,   778. 

ll«  pendena 

must  be  filed,  756. 
plaintiff  must  file  notice  of,  755. 
lots  must  be  sold  separately,  782. 

lunatic,  gruardlan   may  consent  to  partition  and  execute  re- 
leases, 795. 
lunatic's  shares,  793,  1772. 
may  be  made,  althoug:h  some  of  the  heirs,  etc.,  have  parted 

with  their  interest.  1678. 
must  be  made  according:  to  the  rig:hts  of  the  parties  as  deter- 
mined by  the  court,  764. 
allotting:  land  to  purchaser  from  tenant  in  common,  when, 

764. 
setting:  aside  road  or  street,  when,  764. 

value  of  Improvements  made  by  tenant  in  common  must  be 
excluded,  764. 

BOB-realdcnt* 

claiming:  lien,  notice  to  appear,  how  served,  762. 
service  on  by  publication,  757. 

notice 

thereof,  1676. 

to  all  persons  and  gruardlans  before,  must  be  g^ven,  1683. 
of  estate.     See  tit.  DUtrlbntton  and  Partition. 
order  for,  763,  764,  769-795. 
owelty,  1681. 
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PARTITION    (continued). 
partial 

as  to,  760. 
proceedlngrs   in,  7^^' 
when  to  be  ordered,  760. 

parties 

as  to,  367,  389,  752>755. 

death  or  disability  of  pending:  the  action,  proceedings  on, 

763. 
llenholders  of  record  must  be  made,  762. 

not  of  record,  need  not,  754. 
non-resident,  service  by  publication,  767. 
ordering:  in  llenholders,  761. 
party  holding  securities,  may  be  required  to  exhaust  them. 

772. 
purchasers  and  llenholders  not  of  record  need  not  be  made, 

754.' 
rigrhts  of  all  may  be  ascertained,  759. 

unknowii 

owners,  rig:hts  to  be  ascertained,  759. 

rig:ht8  of  may  be  considered  tog:ether,  759. 

service  on  by  publication,  757. 
plaintiff  must  file  notice  of  lis  pendens,  756. 
powers  of  g:uardian  in,  1772. 
proceedings  where  lienholder  purchases,  786. 

proceeds  of  sale 

belonfflav  to  vaknown 
or  abaemt  party 

duty  of  county  clerk  in  investing:,  791. 
invested  in  county  clerk's  name,  789. 
must  be  invested  for  their  benefit,  788. 
must  be  made  In  the  name  of  the  clerk  of  the  coun- 
ty, 789. 
when  interest  of  parties  ascertained,  security  must 
be   taken   in   their  name,   790. 
parties  or  non-residents,  must  be  invested,  788. 
deposit  in  court,  773. 

distribution  of,  compellingr  party  holdingr  security  to  ex- 
haust, 772. 
where  lienholder  becomes  purchaser,  786. 
guardian  of  Infant  or  lunatic  may  receive  ward's  ahare, 

793,    1772. 
how  disposed  of  to  protect  future  interests,  781. 
non-resident  or  unknown  owners  of,  disposition,  788. 
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PARTITION   (continued). 

proeecdbi  of  sale  (continued). 

non-reatdent  or  unkno^rn  oimem  of,  disposition  (continued), 
directing:  investment  of  share  of  Infant,  lunatic,  or  non- 
resident, 776. 
of  encumbered  property,  application  of,  771. 
paid  Into  court,  cause  may  be  continued  for  determination 

of  claims  of  parties,  774. 
taklngr  testimony  to  determine  rights  to,  774. 
where  llenht>lder  becomes  purchaser,  786, 
purchasers,  gruardlans,  and  referees  may  not  be,  783. 

referee 

as  to,  761,  762. 

city  or  town  site,  duty  in  partitioning:,  763. 

may  take  securities  for  purchase  moneys,  777. 

must  make  report  to  court.     See  <<rcport  of  referees,"  this 

title, 
new.  court  may  appoint,  when,  766. 
numf>er  of,  763. 

report  of.     See  ''report  of  referee*/'  this  title, 
sale  by.     See  «sale/'  this  title. 

•imffle 

may  appoint  by  consent,  797. 
powers  of,  797. 

to  detemlme  rlffhts  of  llemholderii 

notice  to  appear,  762. 
service  on  absentees*,  762. 
town  or  city  site,  duty  of  In  partitioning:,  763. 
release  may  be  executed  by  eruardian  without  action,  796. 
relief  in  equity  against  mistake.     See  tit.  E:rror%  Defects,  etc. 
report  of  referees 
as  to,  765. 

court  may  affirm,  modify,  or  set  aside,  763,  766. 
final  Judgment  thereon,  766. 
to  contain  what,  765,  784. 
to  coiirt 

of  proceedings,  766. 
of  sale,   784. 
rlerbts  of  all  parties  to  be  ascertained  la  action 
as  to,  759. 

determination   of,   759. 
road  or  street 

effect  of  on  existing,  764. 
setting  forth  portion  of,  768,  764. 
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PARTITION    (continued). 
•ale 

after  confirmation  of,  conveyance  may  be  executed,  785. 

agrreement  as  to  shares,  filing-  of,  790. 

as  to,  763,  764. 

before  ordering:,  title  must  be  ascertained,  759. 

by  referee,  to  be  at  public  auction,  775. 

confirmed,  conveyance  may  be  executed,   785. 

cotenant  purchasing:,   receipt  for  claim,   786. 

credit 

court  must  direct  terms,  776. 
on  security,  777. 
encumbered  property,  application  of  proceeds  on,  771. 

gmardlan  of  Infant 
or  lunatic 

may  not  purchase  at,  783. 

may  receive  proceeds,  794. 
party,  may  not  be  interested,  783. 
if  sale  confirmed,  conveyance  may  be  executed,  785. 
lienholder  may  become  purchaser,  786. 
lots  must  be  sold  separately,  782. 
notice  of,  and  Its  requisites,  775. 

of  site  of  town  or  city 

improvements,  rig:ht  of  cotenant  to  purchase,  763. 

when  ordered,  763. 
of    specific    tract,    by    tenant    in    common,    how    such    land 

allotted,  764. 
order 

confirming:,  to  direct  disposition  of  proceeds,  776. 

to  dlrdM 

investment  of  proceeds,  when,  776. 
terms  of,  776. 
proceedingrs  when  lienholder  purchases,  786. 
proceeds  of  encumbered  property,  how  disposed  of,  771,  774. 
public  to  be,  775. 
purchasers,  who  may  be,  783. 
referee  must  make  report  of  to  court,  784. 
report  of 

filing:.  784. 

referee  must  make  of  to  court,  784. 

requisites  of,  784. 
rig:hts  of  unknown  parties  to  be  ascertained  before,  759. 
•ccnrltlca 

as  to,  790. 
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PARTITION    (continued). 
•ale   (continued). 

•ecvrltles   (continued). 
for  purchase  money 

in  whose  name  taken,   777,   789,  790. 
infants   parties,    777. 
referee  may  take,  777. 
infant  parties,   777. 

in  whose  name  to  be  taken,  777,  789,  790. 
must  be  taken  in  names  of  parties,  790. 
receipt  to  be  flled.  790. 
referees  may   take,  777. 
distribution  of,  773. 
taken  by  referee,  distribution  of,  772. 
sing^le  lots  must  be  sold  separately,  782. 
term*  of 

court  to  direct,  776. 

must  be  made  known  at  time  of  sale,  782. 
to  be  at  public  auction,  776. 
to  be  published,  782. 
when  may  be  ordered,  763. 
who  may  be  purchasers  at,  783. 
who  may  not  be  purchasers  at,  783. 
service  upon  unknown  parties  by  publication,  757. 
settingr  aside  for  road  or  street,  when,  764. 
■bare 

of-  infant,  may  be  paid  to  his  guardian,  795. 
set  off  by  metes  and  bounds,  1679. 
specific  parcel  of  tract,  conveyance  of,  effect,  764. 
street  or  road,  setting:  forth  portion  of,  763. 
•aatmons 

must  be  directed  to  all  persons  interested  in  the  property, 

755. 
service  of  by  publication.     See  tit.  Pabllcatlon  of  Sammoas. 
•nrveyor  la 

fees  off  apportionment  of,  768. 
may  be  employed,  764. 
teaaat 

for  years  less  than  ten,  not  affected,  767. 
unknown,  780,  788. 

whose  estate  has  beei>  sold  shall  receive  compensation,  778. 
coart 

may  fix  compensation  for,  779. 
must  protect  unknown,  780. 
terms  of  sale.     See  ^sale,"  this  title, 
must  be  made  known  at  time  of  sale,  782. 
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PARTITION    (continued), 
time  of  filing:  petition,  1676. 
to  be  recorded,  1684. 

townslte,  proceedings  on  partition  of,  763. 
trial  of,  759. 

unequal  compensation,  792. 
unknown 

Interests,  protection  of,  763. 

owners,  protection  of,  763. 

parties  may  be  served  by  publication,  757. 

tenants,  court  must  protect,  780. 
value  of  Improvements  by  tenant  In  common    must    be    ex- 
cluded, 764.  « 
vested  future  Interests,  must  be  protected,  781. 
ward's  estate,  of,  1772.. 

when  property  Includes  city  or  townsite,  proceedings,  763. 
when  unequal  partition  Is  ordered,  compensation  may  be  ad- 

judgred  In  certain  cases,  792. 
where  action  for  must  be  brougrht,  392. 
who  may  bringr  action  for,  762. 
who  may  not  purchase  at,  783. 
who  may  purchase  at,  783. 
whole  estate  may  be  assigrned  to  one  in  certain  cases,  1680. 

by  whom  and  how,  1681. 
PARTITION  FBNCB.     See  tit.  Boundaries. 
PARTNBR  AND   PARTNBRSHIP.     See   tit   Copartnera. 
administrator 

cannot  be,  1365. 

partner  as,  1365. 
declarations  of  partner,  1870. 
executor's  sale  of  firm  Interest,  1524. 
firm  name,  sued  by,  388. 

judicial  ofl!icer  not  to  have  partner  practicingr.  172. 
Juror,  partner  disqualified,   601. 
petition  for  sale  of  mine  by,  1529. 
presumption  of.     See   tit.   Presumptions. 

as  to,   1963. 

in  favor  of  contract  of,  1963. 
receiver  for,  564. 
referee,  partner  cannot  be,  641. 
suit  in  firm  name,  388. 
snrvlvlns 

compelling  accounting:  by,   1585. 

duty  of  to  account,  1585. 

to  settle  up  business,  1585. 
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PARTHTERSHIP  AFFAIRS 

survivingr  partner.     See  tit.  Sur^'lvlas  Partner. 

PARTNEIRSHIP  INTERESTS 

^of  decedent,  how  sold,  1524. 

PARTY   BBNBFICIAL.L.Y   INTERESTED 

to  sue,  367. 
PATENT.     See  tit  Patent  Rlffht.    ^ 

limitation  of  actions  by  patentee  of  state.  316,  317. 
PAYMENT.     See   tits.   Part-Payment  |  Tender. 
an  offer  equivalent  to,  when,  2074. 
in  buildingr  contracts.     See  tit.  Mechanlcii*  Lien. 
of  allowance.     See  tit.  Support  of  Family. 
one  entitled  to  receipt  on,  2075. 
party  makingr  entitled  to  receipt,  2075. 
preiinmptlon 

of  from  possession  of  order,  1963. 

that  money  paid  was  due,  1963. 

that  obligration  delivered  up  has  been  paid,  1963. 
tender 

objection  to  must  be  specified,  2076. 

offer  in   writing  to  pay,   equivalent   to,   2074. 
whoever  makes  entitled  to  receipt.     See  tit.  Receipt. 
PEACEABLE   POSSESSION.     See  tit.   Forcible  Entry    and    De- 
tainer. 
PEDIGREE.     See   tit.   Evidence. 

evidence  of,  when  admissible,  1870. 
declarations   of   decedent,   evidence   of,   1852. 
venue  of  action  to  establish,  393. 
what  admissible  as  evidence  of,  1870. 
PENALTY.      See    tits.    Contempt |    Flnes|    Forfeiture |    Imprison- 
ment, 
arrest 

for,   in  justices'   court,   861. 

in    action   for,    479. 
attachment  for  not  producing:  will,  1301. 
contempt,  for,  1218. 

defacingr  or  taking-  down   notice   of  execution   sale,   for,   693. 
disobeyingr  mandate,   1097. 
embezslingr  decedent's  estate,  or  disobeying-  citation  to  appear 

and  be  examined  regrardlngr,  for,  1460. 
failing  to  produce  will,  1298. 
fines 

actions  for,  in  police  court,  932. 

for   contempts,   1218. 

1369 


INDEX. 
[References  are  to  sections.] 

PENALTY    (continued). 
fines  (continued). 

juror  not  appearing,  246. 

usurpation  of  office,  808. 
for  embezzlement  of  estate,  1468. 
for  refusal   to   obey   citation   where   suspected   of   embezsle- 

ment   of  estate,   1469. 
justices'  court,  action  to  recover  in,  112. 
limitation   of  action   on 

as  to,   338,  340. 

to  recover  from  stockholders  and  directors,  359. 
mandamus,  for  disobedience  to,  1097. 
practicing*  as  an  attorney  without  a  license,  281. 
selling*  under  execution  without  notice,  for,  693. 
will,  for  non-delivery  of  to  probate  court,  1298. 

PBNDBNCY  OF  ACTION 

as  ground  for  demurrer,  430. 

demurrer  on  ground  of  pendency  of  action,  430. 

notice  of 

affecting  title  to  real  property.     See  tit  Lis  Pendens. 

filing  of,  409. 
when  action  deemed  pending,   1049. 

FUNDING 

action,  when  deemed,  1049. 
PENDING  ACTION 

demurrer  on  ground  of,  430. 
PENDING   PROCEBDINGS 

code,  effect  on,  8. 
PEOPLE  OF  STATE.     See  tit  State. 

execution  to  be  in  name  of,  682. 

name,  when  to  be  used,  367. 

not  required  to  give  bonds  when  party  to  action.  1058. 

security,  do  not  give,  629,  1058. 
PERFORMANCE 

conditions  precedent  in  contract,   457. 

time  of,  of  act,  may  be  extended,  1054. 
PERISHABLE  PROPERTY.     See   tit   Execvtion. 

accounts  without  suit  to  be  collected,  547. 

appeal  from  judgment  directing  sale  does  not  stay,  949. 

attnchment  of 

as  to,  547. 

proceeds  of  sale  of,  550. 
how  sold,  547. 
more  than  one  witness  required  to  prove,  1968. 
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PERISHABLE  PROPERTY    (continued), 
notice  of  execution  sale  of,  692. 
number   of  witnesses   to  prove,   1844. 
oath.     See  tit.  Onth. 
proof  necessary,  1967. 

sale  by  executor  or  administrator,   1522. 
JPS2RPB3TVATING  TBSTISIONY.     See  tit  Proceeding  to  Perpet- 
uate Teatlinony. 
deposition.      See   tit.    Deposition. 
effect  of,    2089. 

when  may  be  produced,  2088. 
mode  of,  2084,  2089.  \ 

PERSON 

definition  of  injury  to,  29. 
includes  corporation,   17. 
joinder  of  actions  for  Injuries  to,  427. 
PERSONAL   INJURIES 

who  may   sue   for,   375-377. 
PERSONAL   PROPERTY 

attachment  of,  manner  of,  542. 

executors  or  administrators  to  complete  i^ale  for,  1697. 
Includes  what,   17. 

limitation  of  action  for  injury  to,  338. 

transfer  of  by  executor  or  administrator.     See  tit.  ESxecalor 
and  Admlnlatrator. 
PERSONAL   PROPERTY  OF  DECEDENT 

sale  of.     See  tit.   Snieii  and  Conveyances  of  Property  of  De- 
cedents. 
PBRSONAI«    SERVICE.      See    tits.    Notices}    Papers;    Service    of 
Snntmons. 
by  mall,  1012. 
PE>STILENCE 

as  cause  for  removal  of  court,  142. 
PETIT  LARCENY.     See  tit.     Petty  Larceny. 
PETITION  • 

for  adjustment  of  Indebtedness,   etc.,  of  city  or  municipality, 

1822e. 
for  chance  of  name 
contents  of,  1276. 
for  conveyance  by  executor  or  administrator,  1598. 

notice  of  hearing,  1598. 
to  establish  heirs.     See  tits.  Estates  of  Decedents;  Heirs, 
to  sell  property  of  decedent 
what   to  contain,   1537. 
verification  of,  1537. 
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PETITION     AND     CONTEST     FOR     LBTTBRS,     AND     ACTIOS 
THERBON 

application,   how   made,   1371. 
clerk  of  court  must  set  day  for  hearing:,  1373. 
contest  and  application  for,  1374. 
grant   to   any   applicant,    1378. 

hearing:  of  application,   1375.  * 

letters.      See    tit.    I>etters    Tefftameiitary   and   of   Admlnlstra- 
tion. 

may  be  granted  to  other  than  those  entitled,  1879. 
notice  of  application  for,   1373. 
when  granted,  1372. 

what  proofs  must  be  made  before  granting  letters  of  admin- 
Istratlon,   1378. 
PETITION   FOR   REHEARING.      See    tits.    Rehearins;    »api 

Court. 
PETTY  LARCENY 

Justice  has  Jurisdiction  of,  115. 
PHONOGRAPHIC  REPORTER.     See  tit.  Olllclal  Reporter. 
absent,  clerk  to  take  testimony,  1051. 
appointment  of 

and  term  of  office,   269. 

as  to,  269. 
attendance,  personal  required,  271. 
attention   to  duties  In  person,  excuse  from,  271. 
clerk  to  take  down  testimony  when  there  is  no,  1051. 
compensation  of,  how  paid,   274. 
competency 

certificate  of,  270. 

test  of,  270. 
duties.    269. 

evidence,  transcript  of  notes  prima  facie,  270. 
fees  of,  where  one  temporarily  appointed,  274. 
for  anperlor  court 

appointment  and  duties  of,  269. 

attention  to  duties.  271.  * 

competency,  test  of,  270. 
none,  clerk  to  take  down  testimony,  1051. 
notes  of  transcript,  prima  facie  evidence,  270. 
oath  of,   272. 
oath  of  office,  272. 
pro  tempore 

as    to,   271. 

fees  and  compensation  of,  274. 

oath  of,  272. 

report  of,  prima  facie  evidence,  273. 
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PHONOGRAPHIC  REPORTER   (continued). 

qualifications  of,  270. 

qualifications,  testing,  270. 

reference  to  report  of,  on  heariner  motion  for  new  trial,  GTCO. 

report  of,  prima  facie  evidence,   270. 

reports  of,  prima  facie  correct,  273. 

reporters  pro  tempore,  271. 

supreme  court,   for,  provided  for  in  Political  Code,  268. 

to  transcribe  report  of  trial,  on  appeal,  953a. 

transcript  of  notes 

prima  facie  evidence,  270. 
tran«crlptlon  of  notes  of 

on  appeal,  953a. 

PHRASBS.     See  tit  Words  and  Phrases. 

how  construed,  16. 

PHYSICIAN 

as  witness.  1881. 

cannot  be  examined  as  witness,  when,  1881. 

exempt  from  Jury  duty,  200. 

Juror  exempt  as,  200. 

prlvilegred  communications,  1881. 

property  exempt  from  execution,   690. 

PI.ACE  OF  HOIiDING   COURT 

change  of  in  certain  cases,  142. 

parties  to  appear  at  the  place  appointed,   143. 

sheriff  to  provide  court-rooms,  144. 

PLACE  OF  TRIAL.     See  tits.  Cbangre  of  Venue;  Venue. 

absence  or  disability  of  Justice,  transfer  of  action,  90. 
actions  brought  in  wrong  county,  may  be  tried,  when,  396. 
appeal 

from  order  on  motion  to  change,  time  for,  939. 

lies  from  order  relating  to  change,  963. 
brought   in   wrong  county,   change,  how  demanded,  396.    ' 
change  of.     See  tit.  Ctaanve  of  Venue. 

appeal  from  order  on  does  not  stay,  949. 

costs  on,   399. 

defendant  must   demand,   on   appearing,   with  affidavit,   896. 

dlnqualllleatlon  of  Judve  or  Justice 
for,   398. 
where  more  than  one  Judge  In  county,  170. 

exception  deemed  taken,  when,   647. 

fees,    399. 

generally,  897. 
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PLACE   OF  TRIAL    (continued). 
change  of  (continued). 

errounds   of,   397. 

jurisdiction,  399. 

place  in  certain  cases,  397. 

power  of  court  to  which  transferred,  399,   837. 

real  estate,  docketing:  and  recording  Judsrment,   400. 

to  what  court  transferred,  398. 

transmission  of  papers,  399. 

venue.     See  tit.  Chanse  of  Venae.' 

what  court,  to,   398. 

where  Justice   prejudiced,   90. 
claim  and  delivery  in  Justices'  court,  832. 
condemnation  proceedings.     See  tit.  Eminent  Domain. 

as   to,   1243. 
counties,  actions  against  or  between,  394. 
county  of 

any,  unless  change  demanded,  396. 

or  cltj*,  action 

against,  where  brought,  394. 
by  transfer  of  to  another  county,  .394. 
defendant 

Improperly  joined,   395. 

joined,  to  have  trial  in  his  county,  395. 

residence  of,  generally,   395. 
depart  from  state,  where  defendant  about  to,  395. 
foreclose  mortgage  or  lien  on  realty,  where  brought,  392. 
foreclosure,  local,  392. 
forfeiture 

action  for  local,  393. 

action  to  recover,  393. 
In  actions  afralnst 

grantees,  395. 
In  any  county,  unless  defendant  demand  trial  In  proper  coun- 
ty,  396. 
Injunction,  place  of  trial,  where  injunction  demanded.  392. 
Jurisdiction  on  transfer,  399. 

Justices'  court,  place  of  trial.     See  tit.  Jnstlcea*  Court. 
lien  on  real  estate,  venue  of  action  to  foreclose,  392. 
local,  when,  392,  393. 
may  be  changed,  when,  397. 
may  be  tried  in  any  county,  unless  defendant  demands  change, 

396. 
mortgage,  venue  of  action  to  foreclose  lien  of,  392. 
motion  may  be  transferred  to  another  Judge,  when,  1O06. 
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PLACE   OF  TRIAL    (continued). 

offense    committed    on    lake    or    stream    situated    in    several 

counties,  venue,  893. 
ollleer 

action  agrainst,  398. 

or   person    aiding   him,   action    for   act   done   by   virtue   of 
office,  898. 
order  to   show   cause   may   be   transferred   to   another   Judge, 

when,  1006. 
partition,  local,  392. 
penalty,  action  for,  local,  393. 
probate  proceedings,  transfer  of,  397,  1431,  1432. 
quieting  title,  action  to  be  brought  in  county  where  land  is, 

78. 
real  property 

injuries  to  local,  392. 
recovery   of,   etc.,   local,  392. 

transfer    of    action    to    another    county,    proceedings    after 
Judgment,  400. 
reside,  generally  where  defendants,  395. 
residence  out  of  state  or  unknown,  395. 
transfer 

of  where  Judge  is  dlsquallfled,   398. 
to  another  court 
costs  of,  899. 
manner  of,  398,  399. 
papers  to  be  transmitted,  399. 
when   Judge   dlsquallfled,   898. 
transferred  cases  respecting  real  property,  proceedings  after 

judgment.   400. 
transitory   actions,    395. 
'When  defendant 

about  to  leave  the  state,  395. 
non-resident,  395. 
YThen   residence 
determines,  395. 
of  defendant  unknown,  395. 
where  the  cause,  or  some  part  thereof,  arose,  393. 
where  the  parties  reside,   395. 
where   the  property  lies   in   two   counties.  392. 
where  the  subject,  or  some  part  thereof,  is  situated,  392. 
PLAINTIFF.     See  tit.  Partleii  to  Action. 
pleadings   of,   422. 

relief  awarded   to   in  Judgment,   580. 
who  may  be  Joined  as,  378. 
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PLAT.     See  tit.  Description  of  Land. 
PLR.\.     See  tit.  Answer. 

FLBADING.     See   tits.   Answer j   Complaint |   Counterelalni)  Dc- 
mnrrer. 

account,  how  to  be  stated,  454. 
action  commenced  by  flllngr  complaint,  405. 
and  practice,  rules  of,  in  proceedings   for  adjustment   of  in- 
debtedness, etc.,  of  city  or  municipality,  1822di 
allei^atlons 

material,  462,  463. 

not  denied 
admitted,  462. 

when  deemed  controverted,   462. 
when  deemed  true,  462. 
allowed,  what  are,  422. 
amended 

flllngr.  472. 

service  of,  472. 

to  bring:  in  necessary  parties,   389. 
amendment  of 

as  to,   128,   432,   472,  473. 

changing  parties,  473. 

correcting  mistake,   473. 

in  justices'  court.     See  tits.  Justices'  Conrt;  Procccdlnss  is 
Justices'  Court. 

of  course 
as  to,   472. 
filing  and  service  of,  472. 

postponing  trial  in  justices'  court  for,   874. 

time  for,  when   demurrer  sustained  or  overruled,  476. 

without  costs,  470. 
answer.     See  tit.  Answer. 

as  to,   437-444. 
bill  of  particulars.     See  tit.  Bill  of  Particulars. 

as  to.  454,  855. 
board,  determination  of,  456. 
code  prescribes  form  and  rules  of,  421. 
complaint.     See  tit.  Complaint. 

amended  answer  to,  432. 

as  to  generally,  425-427. 
conditions  precedent,  performance  of,   457. 
consolidation   of  actions,  1048. 
construction  to  be  liberal,  452. 
counterclaim.     See   tit.   Counterclaim. 
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PLEADING   (continued). 

cross-complaint.     See  tit.  Cross-Complaint. 

as  to,  442. 
cross-demand,  439,  440. 
damages*  See  tit.  Oamases. 
defects  in.  See  tit.  Errors,  Defects,  etc. 

to  be  disregarded  unless  substantial  rights  affected,  475. 
defendant,  pleadings  of,  421. 
definition  of,  420. 
demurrer.     See  tit.  Dcmarrer. 

as  to,  443,  444. 

to  answer,  443,  444. 

to    complaint,    430-434. 
description  of  real  property.  See  tit.   Description  of  Land. 

as  to,  455. 
determination   df  court  or  board,  456. 
enlarging  time  for,  473. 

error  in,  to  be  disregarded  unless  substantial  rights  are  af- 
fected,  475. 
escheat   proceedings,   in,    1271. 
extension  of  time  for,   1054. 
facts 

ultimate,  not  proba^tive,  nor  conclusions  of  law  to  be  pleaded, 
426. 

what  to  be  pleaded,  426. 
fictitious  name,  when  party  may  be  sued  by,  474. 
filing,   465. 
form  of 

action,  but  one,  307. 

as  to,  421. 

Justices'   court,   in,    851-860. 

prescribed   by   code,   421. 
general  rules  of.     See  tit     General  Rales  of  Pleading* 

as  to,   452-465. 
genuineness   of   instrument,   when   admitted,   449. 
heading  to  defective,  effect,  1046. 

in  Justices'  court.     See  tit.  Proceedings  in  Jonticcs'  Court. 
in  mechanics'  lien  cases.     See  tit.  Mcclianics'  Lien. 
inspection  of  instrument*  demand  for,   449. 

InstramcntSy  genuineness  of 

how  controverted,  448. 

when  admitted,  448. 
irrelevant  matter,   striking  out,   453. 
issue  not  made  by.  how  tried.   309. 
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PLEADING  (continued). 
ttems 

need  not   be   pleaded,    454. 

of  account,   464. 
Joined,  what  actions  may  be.     See  tit.  Joinder  of  Cai 

as  to,  427. 

Joint   debtor 

action  against  after  Judgment,  989-994. 

after  Judgment,  proceedings,  993. 
Jadsnients 

as  to.  1962. 

how  pleaded,  456. 
Judgment-roll,  part  of,   670. 
libel.  See  tit.  Sliiuder  nnd  label. 

and  slander,  460. 

answer  In  action  for,  4G1. 

complaint  in  action  for,  460. 
limitations,  statute  of.     See  tit.  Statute  of  l.lnilt«tlon«. 

how  pleaded,  458. 
lost,  how  supplied,  1046. 
mistakes    in,    and   amendment,    469-476. 
material  allei^atl^na 

definition  of,  463. 

not  controverted,  admitted,  462. 
names  of  parties 

as  to,  422. 

fictitious,  474. 
objections  to,  when  waived,  434. 
ordinance  in  police  court,  929. 
particulars,  bill  of.     See  tit.  Dill  of  Partlcvlars. 

as  to,  454,  855. 
parties.  367-392. 
plaintiff,   pleadings   of.  422. 
private  statute,  pleaded  how,  459. 
real  property 

conditions    precedent,    conveyance,    457. 

description,   455. 
redundant  matter,   striking  out,   453. 
rules 

by   whi6h   suflSclency   governed  prescribed   by   code,    4tl. 

of  prescribed  by  code,  421. 

■eparately  stated 

causes  of  action  must  be,  427. 
defenses  must  be,  441. 
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PLEADING   (continued). 
service 

as  to  ireuerally,  465. 

In  action  for  divorce.   1019. 
sliam,  striking^  out,  453. 
si£:nature  to,  446. 

•lander 

and  libel.  460. 

complaint  in  action  foi,  460. 
special  issues  not  made  by  pleadiners.  how  tried«  309. 
•tatute 

of  limitations.     See  tit.  Statute  of  Ltmltationa. 
as  to,   458. 

private,  how  pleaded.  459. 
•trlklns  out 

order,  deemed  excepted  to.   647. 

redundant  and  irrelevant  matter.  453. 
subscription   to.   446. 
•opplemental 

as  to,  670. 

for  revival  of  Judgment,  685. 

to  bring  in  necessary  parties.  389. 

when  allowed,  464. 
title,  defective  or  want  of,  effect.  1046. 
variance.     See  tit.  variance. 

as  to,  469-471. 

amendment  for,  469,  470. 

immaterial,  how  provided  for,  470. 

what  is  not,  but  a  failure  of  proof,  471. 

when   material,    469. 
verification  of.     See  tit.  VerUlcatlon. 

affidavit,  446. 

as  to,   449-473. 

by  attorney,  446. 

by  officer  of  corporation,  446. 

by  one  other  than  a  party,  446. 

manner  of,  446. 

may  be  by  affidavit,  2009.  ^ 

when  necessary,  446. 
what  are  allowed.  422. 
what   constitutes,   in   proceedings   against   Joint   debtor   after 

<     Judgment,  993. 
written    Inatrumenta 

in  Justices'  court,  manner  of.  886. 
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PLEADING  (continued). 

written  liwtraiiieiits   (continued). 

inspection   refused,  449. 

setting    forth,    447-449. 
PLURAL. 

includes  singular,  17. 
POLICE  COURT 
actions  in.  929.  933. 
answer 

may   be  oral  or  written,  931. 

when  may  be  made,  931. 
avpealii 

from,  to  superior  court.   78,   974. 

to  superior  court,  974-980. 
attorney,  license  not  necessary  to  practice  as.  In,  281. 
complaint 

tiling,   930. 

In,  to  be  verified,   929. 

to  contain  what,  929. 
impaneling  Jury,  manner  of,  251. 
Jurors  for,  how  summoned,  231. 
mandamus  cannot   issue,    10S5. 
ordinance 

how  pleaded,  931. 

violation  of,   how  pleaded,  929. 
organization,  121. 

proceedings  in.     Se^  tit.  Proccedlnsa  in  Civil  Actions  in 
lice  Coorts. 

conducted  as  in  Justices'  court,  933. 
provided   for  in  Political  Code,   121. 
record,  police  courts  are  not  courts  of,  34. 
seal,    14S-163. 

summons,  time  for  issuing,  930. 
trial 

adjournment,   931. 

by  court,  in  what  cases  will  be  had  on  violating  ordinance. 
929. 

by  Jury,  when  defend^^nt  entitled  to  on  violating  ordinance. 
929. 

time  for,  932. 
where  provided  for,   121. 
POLICE  JUDGE 

may  take  acknowledgment,  affidavit,  deposition,  179. 
POLLING  JURY.     See  tit.  Jury. 
as  to,  618. 
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POSSBSSION 

adverse;   818. 

issue  of  title,  evidence  of  continued  possession  of  remote  oc- 
cupant, 1884. 
parties  defendant,  who  may  be  Joined  in  action  for,   379. 
presumption  of  ownership  from.  1963. 

realty,  action  to  recover,  costs  of  course  allowed,  when,  1022. 
writ  of,  who  may  have,  380. 

POSSESSION    OF    estate:.      See    tit.    Inventory,    AppraUement 

and  FoMesMlon  of  ESotate. 
POSTPONEMENT.     See   tits.  Contlnnan«c;  Trial. 

costs  may  be  imposed,   1029. 

forcible  entry,   etc.,   1173. 

mandamus  on,  1089. 

trial,  595,  596. 

commission,  return  of,   2027. 
Justices'  court,  874. 
P01VBR 

of  receiver.     See   tit.   Re«clTer. 

of  trustee  of  estate  of  missingr  person,  1822b. 
POWERS  AND  DUTIES  OF   GUARDIANS 

to  pay  debts  of  ward  out  of  ward's  estate,  1768. 

to  recover  debts  due  ward,  and  to  represent  him,  1769. 

to  represent  ward,  1769. 
POWER   OF  ATTORNEY 

to  act  as  counsel  in  Justices'  court,  96. 
POWEIR  OF  COURT 

amendment,  128. 

contempt,  1209-1222. 

oaths,  administration   of,  128. 

obedience,  compelling:,  128. 

officers,  etc.,  controlling^,   128. 

order,   enforcing,   128. 

process  controlling:,  128. 

supreme  court  on  appeal,   53. 

witnesses,   coercing:,    128. 
POWER  OF  LEGISLATURE.     See  tit.   Leslslatnre. 
PRACTICE.     See  tit.  Trial. 

action.  When  commenced,   350. 

eminent  domain,  rules  of  practice   governing,   1256,   1262. 

error  disregarded  unless  substantial  rights  affected,  475. 

in  Justices'  court,   95. 

in   proceedings   for  adjustment  of   indebtedness,    etc.,  of   city 
or  municipality,  1822d. 
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PRACTICE   (continued). 

prders  out  of  court  without  notice,  how  vacated  or  modtfled, 

937. 
power  of  court  where  procedure  not  specifically  provided,  liiT. 
rules  of,  1109. 

time,  extension  of,  generally,  1064, 
vacancy  in  office  of  Judge  does  not  affect  proceedings,  184. 

PREFBRBNCE 

claims  for  wages,  1204-1207. 

condemnation  proceedings,  preference  of  over  other  civil  ac- 
tions, 1264. 
debts  against  decedent's  estate,  1643-1646. 
election  contests,  preference  of  on  appeal,   65. 
family  allowance,  of,  1467. 

in  making  appointment  of  special   administrators,  1412. 
probate   appeals,  preference   given   to,    57. 
wages  a  preferred  claim  against  estate  of  decedent,  1205. 
where  several  persons  equally  entitled  to  administer,  13C6. 
who  entitled  to,  in  appointment  of  guardians,  1751. 
PRELIMINARY  PROVISIONS 
action 

defined,   22. 

not  affected  by  code,  S. 
act 

how  cited,  enumerated  and  amended,  19. 

not  to  be  done  on  holidays,   13. 
civil  action 

arises  out  of  obligations  or  injuries,  25. 

by  whom  prosecuted,  30. 
civil  and  criminal  remedies  not  merged,  82. 
computation  of  time,  12. 

construction  of  repeal  as  to  certain  offices,  7. 
criminal   actions,   31. 
division  of  injuries,  27. 
holidays,  when.     See  tit.  Holidays. 

Injnrien  to 
person,  29. 
property,  28. 
Joint  authority,  15. 
Judicial   remedies,   defined,   20. 
limitations  shall  continue  to  run,  9. 
obligation  defined.  26. 

provisions  similar  to  existing  laws,  how  construed,  5. 
retroactive,  code  not,  3. 
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PRELIMINARY  PROVISIONS   (continued), 
rules  of  construction,   4. 
seal.     See  tit.  Seal. 

definition  of,  14. 
special  proceedings,  defined,   23. 
statutes,   etc.,  inconsistent  with  code,   18. 
tenure  of  ofl^ce  preserved,  6. 
when  code  takes  effect,  2. 
'words  and 
'phrases,  construction  of,  16. 

terms  defined,  17. 

PRRPONDERANCB  OF  EVIDKNCE.     See  tit.  Evidence. 
PRESENT 

Includes  future,  17. 
PRESENTATION  OF  CLAIMS.     Seje  tit.  Claims  against  Estate*. 
PRESERVATION  OF  ESTATE  OF  DECEDENT.     See  tit.  Estates 

of  Decedents. 
PRESUMPTION.      See    tit.    Evidence. 

ancient  documents  presumed  erenuine,  1963. 
as  to  correctness  of  books  containingr  law,  1900. 
binding  on  jury,  1961. 

books  containing  laws  of  foreign  country  or  sister  state  pre- 
sumed correct,   1900. 
conclusive 

any  other  presumption  by  statute  expressly  made  so,  1962. 
Issue  of 

wlfd  cohabiting  with  husband,   1962. 
judgment  or  order  of  court,  1962. 
enumeration   of,  ft62. 
estoppel 

by  acts  in  pais,  1962. 
by  "standing  by,"   1962. 
in  pals,  1962. 
generally,  1962. 
guilty  intent,  when,  1962. 
Judgment,   1908,    1962. 
legitimacy,  1962. 
made,  by  statute,  1962. 
malicious   and   guilty    intents,   1962. 
of  title,  in  landlord,  1962. 
order  of  court,  1908,  1962. 
recitals 

In  written  Instrument,  1962. 
specification  of,  1962. 
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PRESUMPTION    (continued). 
condanlve   (continued). 

tenant 

cannot  deny  landlord's  title.  1962. 

not  permitted  to  deny  title  of  landlord,  1962. 
truth  of  facts  recited,  1962. 

whenever  party  has  by   his   own   declaration,  act.    etc.,   led 
another  to  believe.  1962. 

controverted  preaumptlons 

enumeration  of,  1963. 
definition  of,  1959. 

disputable 

acquiescence,  presumption  from,  1963. 

ancient  writing,   1963. 

arbitration,  all  matters  passed  on,  1963. 

arbitrators  passed  on  all  matters  submitted,   1963. 

arising:  from  order  of  court,  1909.  * 

book* 

contalnlngr  reports  of  cases,  1963. 

contents  of,  correct*  1963. 

printed  by  authority,  1963. 
burial  grround,  dedication  of,  1963. 
consequence  of  act  intended,  1963. 

consideration 

for  bill  or  note,  1963. 
for  indorsement,  1963. 
from  writingr,  1963. 
continuance  of  thing,   1963.  • 

conmc  of 

business,  ordinary,  1963. 

nature,  or  habits  of  life,  ordinary.  1963. 
court  acting  within  Jurisdiction,  1963. 
date,  correct,   1963. 
death 

of  person  not  heard  from  for  seven  years,  1963. 

priority  of.  1963. 
dedication  of  burial  ground,  1963. 
delivery.  1963. 

from  possession  of  order  for  delivery,  1963. 

Imports  ownership  of  dellveree,   1963. 
fairness  of  private  transactions,  1963. 
generally,  1963. 
higher  evidence  is  adverse  If  lower  produced,  1968. 
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PRESUMPTION    icontlnued). 
dlnpatable  (continued). 

identity  of  person  from  identity  of  name,  1963. 
Indomement 

of  bill  or  note,  time  of,  1963. 

where  made,  1963. 
innocence,  1963.  ' 

issue,  all  matters  In  passed  upon,  1963. 
Judgre  acting  within  jurisdiction,  1963. 
jurisdiction   that   court  or  judge   acts   within.   1963. 
Jury  must  And  according  to,  1961. 
law  has  been  obeyed,  1963. 
legitimacy,  1963. 

letters  mailed  where  received,  1963. 
marriage,  1963. 

may  be  rebutted  by  evidence,  1961,  1963. 
money  paid  to  a  person  was  due,  1963. 
non-conclusive  judicial  record  correct,  1963. 
obligation   delivered  up  paid,   1963. 
officer  regularly   appointed,    1963. 
official    duty    performed,    1963. 

ordinary  care  taken  of  one's  own  concerns,  1963. 
over   thirty   years  presumed   genuine,   1903. 

onvBerahlp   from 

acts  of  dominion  or  from  reputation,   1963. 

common  reputation,   1963. 

exercising  acts  of  owner.ship,  1963. 
partnership,  1963. 
payment 

from  possession  of  order  for  payment,  1963. 

of  earlier  rent  and  instalments  on  production  of  later  re- 
ceipt, 1963. 
possession  imports  ownership,  1963. 
rent,  last  receipt  for,  1963. 
shorthand  notes,  273. 
suppressed  evidence  adverse,  1963. 
survivorship,  1968. 
table.  1960,  1963. 

that  one  takes  ordinary  care  of  his  concerns,  1963. 
trustee,  bare,  has  conveyed  to  cestui,  1963. 
unlawful  Intent,  1963. 
witness  presumed  to  speak  truth,   1847. 
writing  thirty  years  old,  1963. 
error  not  presumed  prejudicial,   475. 
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PRESUMPTION    (continued). 
forelffn 

court,  etc.,  acting  within  Jurisdiction,  1963. 

judfiTzhent,  presumption  arising  from,  1915. 
generally,  1968. 

higher  evidence  is  adverse,  if  lower  produced,  1963. 
identity,  1963. 

indorsement  of  note«  etc.,  where  made,  1963. 
innocence,  1963. 

issue,  all  matters  in,  passed  upon,  1963. 
Jury  must  And  according  to,  1961. 
law  has  been  obeyed,  1963. 
legitimacy,  1963. 
letters  mailed,  1963. 
marriage,  1963. 

may  be  controverted,  when,  1961. 
may   be  rebutted   by   evidence   unless   made  conclusive,    1961. 

1963. 
money  paid  to  a  person  was  due  to  him,  1963. 
non-conclusive  Judicial  record  correct,  1963. 
obligation  delivered  up  paid,  1963. 
officer  regularly  appointed,  1963. 
official  duty  duly  performed,  1963. 
partnership,  1963. 
poasesalon 

imports  ownership,   1963. 

of    realty,  presumption  as  to,  321. 
public  officer  de  facto,  appointment  of,  1963. 
refusal  to  produce  books  and  papers,  on,  1000. 
rent,  last  receipt  for,  1963. 
sheriflf's  return,  262. 
shorthand  notes,  270. 
suppressed  evidence  adverse,  1963. 
survivorship,  presumptions  respecting,   1963. 
tenant,  possession  of,  presumption  as  to,  826. 
trustee,  bare,  has  conveyed  to  cestui  que  trust,  1963. 
unlawful  intent,  1968. 
witness  presumed  to  speak  truth,  1847. 
words  presumed  used  in  ordinary  acceptation,  1861. 
writing  thirty  years  old,  1963. 

PRIRST 

cannot  be  examined  as  witness,  when,  1881. 
exempt  from  Jury  duty,   200. 
PRIMA  FACIR  BVIDENCR.     See  tit  BTldeiice. 
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PRIMARY  EVIDBNCB.     See   tit.  Evidence. 
PRINCIPAli  AND  AGENT.     See  tit.  Affcncr. 
PRINTING 

included  in  writing,   17. 
PRISONER 
a  ^rltnesa 

how  examined,  1997. 

how   to  be  brought,   1995.  . 

on  whose  motion,  1996. 
adverse  possession  against,  328. 

confined  on  civil  process,  discharged  on  what  conditions,  1143. 
deposition  of,  1997. 

dltichRrire  of 

by  order  of  plaintiff,  no  second  arrest,  1153. 

denied,  second  application,   1159. 

evidence,  hearing  of,  1146. 

examinatloii  for 

answers  in  writing  may  be  required,  1146. 
before  Judge,   1146. 

exempt  from  subsequent  arrest,  1151. 

final,  1151. 

Judgment  remains  in  force,   1152.  , 

notice   of  application   for,   1144. 
service  of,   1146. 

oath  .to  be  administered,  1148. 

order  of,  1149. 
escape,  limitation  of  action  for,  340. 
imprisonment,  effect  on  running  of  statute,  828. 
limitation  of  action  in  case  of  imprisonment,  328,  353. 
plaintiff  may  order  discharge  of,  1158. 
support  of,  plaintiff  to  advance  funds  for,   1154. 
witness,  as,  1995. 

order  for  production  of,  1993. 

PRIVATE   SITTINGS 

in  certain  cases,   125. 
PRIVATE  STATUTES.     See  tit.  Statute*. 

defined,  1898. 

foreign  law-books  admissible  in  evidence,  1900. 

how  pleaded,   459. 

recitals  in,  how  far  evidence,  1903. 
PRIVATE  IVRITINGS.     See  tits.  Evidence!  Writings. 

books,  maps,  etc.,  how  far  evidence,  1936. 

classification  of,  1929. 

compromise  of  debt  without  seal,  good,  1934. 
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PRIVATE  WRITINGS  (continued), 
copies  of  entries  also  proved,  1947. 
entries  of  decedents,  evidence  in  specified  cases,  1946. 
evidence   of   handwrltlngr*   1943. 

where  a  wrltingr  is  more  than  thirty  years  old,  1946. 
how  proved,   1940.  1948. 

instruments  affecting  real  property  used  as  evidence,  1951. 
maps,  how  far  evidence,  1936. 

original  writing  to  be  produced  or  accounted  for,   1937. 
other  witnesses  may  also  testify,  1941. 
removal  of  public  records,  transcript  as  evidence,  1950. 
seal  defined,  1930. 

elTect  of,  1^2. 

execution  of  instrument  defined,  1983. 

how  made,  1931. 
subscribing:  witness  defined,   1936. 
what  are,   1887. 

when  evidence  of  execution  not  necessary,  1942. 
when  in  possession  of  adverse  party,  notice  to  be  given,  19S8. 
writings  called  for  and  Inspected  may  be  withheld,  1939. 

PRITIliRUED  COMMUNICATION.  See  tits.  Attorney  aad  CU- 
entj  Haaband  and  WU^i  MlnUiter)  PhyalcUiii)  Prleat|  Wlt- 
neaii. 

as  to,  generally,  1880-1884. 

PROBATE.  See  tits.  Probate  Court  |  Probate  Jndve)  Probate 
Matters  I  Probate  of  Foretyn  Wlllai  Probate  of  fjoat  or  I>c- 
atroyed  WlUaii  Probate  of  Nanenpatlve  Wlllai  ProlMite  of 
WHIM  I  Probate  Proeeedtnga. 

appeals,  1714. 

as  to  generally,  1294. 

citation,   1707-1712. 

contempt  by  executor,  etc.,  or  guardian,  1721. 

decrees  of,  1704. 

homestead,  recording  decree,  1719. 

Issues,  1716. 

new  trials.  1714. 

orders  of,   1704. 

practice,  rules  of,  1718. 

recorded  decrees  of,  are  notice,  1706. 

seal.  149. 

terms,    89. 

trials,  1716,  1717. 
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PROBATE  COURT.  See  tits.  Conrtai  Probatei  Batates  of  De- 
eeaa«4  Peraonsi  Bxecutor  and  A4intiilstMitor$  Proceedlnips 
In  Probate  Court  |  Pnbllc  Admlnlatrator. 

appeals,   1714. 

from   decree    settling   trustee's   account   after   distribution,, 
1701. 

preference  siven,  57. 
chambers,  power   of  court  at,   166. 
eltattoB 

by  personal  notice,  1710. 

how  directed,  1707. 

how  issued,  1708. 

how  served,  1700. 

to  be  served  Ave  days  before  return,  1711. 

what  to  contain.  1707. 
costs,  by  whom  to  be  paid,  1720. 
court  to  try  case  when  no  jury  demanded,  1717. 
decree*    of 

need  not  recite  Jurisdiction,  1704. 

to  be  entered  in  minutes,  1704. 

to  be  recorded,  1719. 

recorded,  as  notice,   1706. 
svardlaa 

appearance  by,  1722.  * 

appointment  of.     See   tit.  Guardian. 

service  of  notice  upon,  1722. 
issues  joined  In,  how  tried  and  disposed  of.   1716. 
juderments   of,    entered   and   enforceable    as   other   judgments 

are.  1716. 
jury  trial  where  issues  of  fact  joined,  1717. 
new    trial,    1714,    1717. 
notice 

personal,  to  be  by  citation,  1710. 

recorded,  order  or  decree  as,  1706. 
orders 

of,  need  not  Yecite  jurisdiction,  1704. 

of,   to  be  entered  in  minutes,   1704. 

recofded,  as  notice,  1706. 
personal  notice  to  be  by  citation,  1710. 
power  of,  at  chambers,  166. 

practice 

of,  sections  of  code  governing,  1713. 
rules  of.  in  general.  1713. 
preferences  given  to  appea^ls  in  probate,  57. 
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PROBATE  COURT    (continued). 

public  administrator.     Bee  tit.  Pmbllc  Adminlatnitor. 

as  to.  1726-1744. 
publication,  how  often  to  be  made,  1706. 
'   recorded  order  of  decree  as  notice,  1706. 
service  on  guardian,  equivalent  to  service  on  ward,  1722. 
transfer  of  books,  papers,  and  actions  to  superior  court,  79. 
vacancy  in  trusteeship,  flllinsr,  1702. 
wills,  probate  of.     See  tit.  WtlU. 
writs  and  process  necessary  may  be  issued  at  chambers,  166. 

probate:  JUDGB.     See  tits.  Chambera)  Jadses. 

chambers,  power  at,  166. 
PROBATB   OF  FORBIGN    ^ITILLS 

admission  of  to  probate,  1324. 
foreign,   1318-1324. 
hearing:  proof  on,  1824. 

in  other  states  to  be  recorded  when  and  where,  1322. 
letters   to   Issue  on,  when,   1324. 

may  be  recorded  in  county  where  testator  left  property,  1322. 
notice  of  petition  for  letters,  1823. 
petition  for  letters,   1323. 
proceedings  on  the  production  of,  1323. 
record  of,  when  and  where,  1322. 
to  be  recorded,  when  and  where,  1322. 
PROBATES  OF   LOST  OR  DESTROYESD  WILLS 

acts  of  executors,  etc.,  valid  until  power  is  revoked,   1428. 
certificate  of  contents  to  be  filed  and  recorded,  1340. 
destroyed   fraudulently  during  lifetime,   1339. 
executor 

or  administrator  may  resign,  when,  1427. 
court  to  appoint  successor,  when,  1427. 
existence  at  time  of  testator's  death  to  be  proved,  1389. 
grranting  letters,  1340. 

incompetent,  all  acting  being,  whom  to  act,  1426. 
lost,  etc. 

certifying,  recording,  and  granting  letters,  1340. 

existence,  must  have  been  in,  at  time  of  death,  1389. 

proof  of,  1338. 

restraining  acts  of  executors  of  other  will,  etc..  1841. 
must  be  proved  by  two  witnesses,  1889. 
must  have  existed  at  time  of  death,  except  when,  ISS9. 
on  proof  of  will  after  letters   of  administration,   letters  re- 
voked. 1428. 
powers  of  executors  in  such  cases,  1424. 
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PROBATE  OF  LOST  OR  DESTROYED  WILLS  (continued). 
proof  of 

execution  and  validity  to  be  taken,  1338. 

notice  to  persons  Interested,  1838,  1344. 

testimony  to  be  reduced  to  writing,  1338. 
proTlalons 

of,  to  be  certified  and  recorded,  1340. 

to  be  proved  by  two  witnesses,   1339. 
remalnlner   administrator   or   executor   to   continue   when   his 

colleagues  are  disqualified,  1425. 
restraining  executor  during  proceeding  to  prove,  1341. 
revocation  of  letters  after,  1423. 
successor  to  executor,  etc.,  resigned,  court  to  appoint  when, 

1427. 
testimony  to  be  reduced  to  writing  and  certified,  1344. 
transcripts  of  court  mihutes  to  be  evidence,  1429. 
who  may  petition  for,  1299. 

whom  to  act  when  all  acting  are  incompetent,  1426. 
PROBATR  OF  NUNCUPATIVE:  ^ITILLS 

additional  requirements  in  probate  of,  1346. 
appointments 

of  executor  and  administrator,  procedure,  1346. 

to  conform  to  provisions  as  to  other  wills,  1346. 
eontest 

and  appointment  to  conform  to  provisions  as  to  other  wills, 
1346. 

as  to,   1346. 

of  procedure,  1346. 
how  admitted  to  probate,  1344. 
manner  of  appointment  of  executors,  1346. 
notice  of  probate,  1345. 
petition  for  probate^  requijsltes  of,  1344. 
proof  of,  1844,  1345. 

requirements,  1345. 
reducing  to  writing  and  filing,  1345. 
time  for  probate,  1344,  1345. 
when  and  how  admitted  to  probate,  1344. 
who  may  petition  for  probate  of,  1299. 

PRO  BATS  OF  WILLS.     See  tits.  Probate  of  Lost  or  Destroyed 
l^lllai  Probate  of  Forelffa  'WlUsi  Probate  of  Nancapative 
1  Wtllsi  Wills. 

certificate  of,  seal,  153. 
citation  to  produce,  1802. 
conclusive  after  one  year,  1333. 

1391 


INDEX. 
[References  are  to  sections.] 

PROBATE  OF  WILLS   (continued), 
contents  of  petition  for,  1300. 

contesting.     See  tit.  Contemtlntg  Probate  of  'Wills. 
contesting  after  probate.     See  tit.  Contesting  'Will  after 

bate. 

absence  of  subscribing:  witnesses  to  be  accounted  for,  1315. 

all  subscribing  witnesses  in  county  to  be  examined,  1315. 

all  testimony  to  be  filed  by  clerk,  1318. 

any  one  interested  may  contest,  1307. 

by  attorney  appointed  by  court  or   heir,   1307. 

certificate  of  proof  to  be  attached  to  will,  1317. 

contestant  is  plaintiff,  1312. 

demurrer 

proceedings   where   sustained   or   overruled,   13J2. 

to  opposition,   grounds  of,   1312. 
impaneling  jury,   1313. 
Issues  when  tried  by  jury  and  when  by  court,  1312. 

Jndiffnient 

to   be   entered   on   special   verdict,   1314. 
w^ni  and  proofs  to  be  recorded,  1314. 

Jury 

to  return  special  verdict,   1314. 

trial,  mode  of,  1313. 
may  be  through  guardian  or  attorney,  1307. 
of  nuncupative,   how  conducted,  1346. 

proof  of 

handwriting  of  testator  and  subscribing  witnesses,  1S15. 
subscribing  witnesses,  to  be  reduced  to  writing,  1314. 
teHtlmony 

of  other  than  subscribing  witnesses  admissible  to  prove 

sanity  and   execution,  when,    1315. 
reduced    to   writing   and    signed,    admissibility    in    subse- 
quent contests.  1315. 
trial  by  court,  mode  of,   1315. 

will  and  certificate  of  proof  to  be  filed  and  recorded.  1818. 
"written 

grounds   of  opposition   to  be   filed,   1312. 
opposition,    service    of,    1312. 
custodian  of  will  to  deliver  same  to  whom,  1298. 
hearing  of  will  after  proof  of  service  of  notice,  1306. 
heirs  and  named  executors  to  be  notified,  how,  1304. 
holographic  wills,  how  proved,  1308. 
in  what  county   to  be  proved,   1294. 
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PROBATE  OF  WILLS   (continued). 
Jadse 

dlaqnaltflod  to  act ' 

in  what  cases,  1430. 

transfer  of  proceedings  and  their  return,  1431,   1432. 
may  at  any  time  compel  attendance  of  witnesses,  1305. 
Jurisdiction  over,  probate  of,  1294. 

malllns 

copies  of  notices  of  time  appointed  to  heirs,  1304. 
of  Botlcea 

of  petition,  notices  how  addressed,  1304. 
of  time  appointed  for  hearing  petition,  time  of,  1304. 
non-appointment    of   attorney   by    court   does    not    invalidate, 

1307. 
notice  of 
petition   for 

how  given,  1308. 

publication  in  weekly  newspaper,   1303. 
of  foreign  wills.     See  tit.  Probate  of  Foreign  Wills. 
of  lost  or   destroyed   wills.      See   tit..  Probate  of  Lout  or   De- 
stroyed Wills. 
of  nuncupative  wills.     See  tit.  Probate  of  Nuncupative  Wills. 
olographic   will,    how   proved,    1309. 
one  witness  sufficient  if  no  contest,   when,   1308. 
order  to  enforce 

attendance   of  witnesses,    13D5. 
production  of  will,  1305. 
petition  for 

clterk  to  set  for  hearing,    1303. 
contents   of,   1300. 
devisee  may,  1299. 
effect  of  defects  in,   1300. 

failure  of  executor  to,  forfeiture  of  right  to  letters,  1301. 
hearing   of,   time   for,   1303. 
mailing  notices   to  executors,    1304. 
must  show  what,   1300. 
notice   and   proof   of,    1298-1312. 
how  given,  1303. 
how  served  on  executors,  1304. 
publication  or  posting  of,   1303. 
personal  service  of  notice 
equivalent  to   mailing,    1304. 
time  for,  1304. 
who  may  file,  1299. 
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PROBATE  OF  WILLS  (continued). 

possession  of  will  by  third  person,  production.  1302. 
production  of  will  where  In  possession  of  third  person,  ISOS. 
re^ocatloii 

effect  on  powers  and  liabilities  of  executors  or  administra- 
tors, 1831. 

jury  trial,   1330. 

of  prior  letters,   1423. 

when  revoked,  1330. 
to   be   delivered   to  court,   1298. 
when  contest  of  probate  may  be  made,  1308. 
when  executor  forfeits  right  to  letters,  1301.       , 
who  may  appear  and  contest  will,  1307. 
who  may  petition  for  probate  of  will,  1299. 

PROBATE  PROCEEDINGS 

appeals  in,  67. 

rules  of  practice  in.     See  tit.  Rules  of  Practice. 

sale.     See  tit  ProlHitc  Sale. 

PROBATE  SALES.   See  tits.  Sale  and  ConTcyancc  of  Property  of 
Decedent  I  Sale  of  Real  Estate,  etc. 

PROBATION  COMMITTEE 

appointment  of,  131. 

how   to  be  made,   131. 
compensation    of,    131. 
duty  of  deputy,  131. 

expenses  allowed  probation  olScers.  131. 
may  examine  certain  societies,  associations,  etc,  131. 
oath  of  office  of,  131. 
powers  of  peace  officers,   131. 
present  officers  to  serve,  131. 
probation  ofllcers 

and  deputies,  appointment  of,  131. 
conditional  probation  officers,   181. 

to  inquire  into  antecedents  of  persons  arrested,  when,  ISl- 

to  serve  in  all  courts,   131. 
record  of  persons  released  on  probation,  131. 
report  of,   131. 

terms  and  conditions  of  probation,   131. 
vacancy  in,  how   filled,  131. 

PROCEDURE 

on   trial  of  Impeachments,  39. 

PROCEEDINGS.     See   tit.    Special   Procecdinirs. 

in   courts   to  be  In   English   language,   185. 
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FKOCBfiSmNGS  IN  CIVIL  ACTIONS  IN  POLICK  COURTS 

defendant  may  plead  orally  or  in  writing,  931. 
how  commenced,  929. 

proceedings  to  be  conducted  as  in  Justices'  courts,  933. 
summons  must  issue  on  Aling  of  complaint,  9S0. 
trial  by  jury,  when  defendant  entitled  to,   932. 
PROC12EDINGS  IN  JIJ STICKS'  COURT.     See  tit.  JunlU*«s'  Court. 
PROCKKllINGS  IN  PRODATB  COURTS 
cl^ange  of  venue  in.  1295. 
JarlndlelloD  of  probate  court 

of  accounts  rendered  by  executors  and  administrators,  and 

of  payment  of  debts,  1612-1653. 
of  claims  against  the  estate^',  1490-1514. 
of  executors  and  administrators,  their  letters,  bonds,  remov- 
als, and  suspensions,  13  48-1440. 
of  guardian  and  ward,   1747-1810. 
of  Jurisdiction.  1294.  1293. 
of   orders,   decrees,   processes,   minutes,   records,   trials   and 

appeals,   1704-1728. 
of  public  administrators,   1726-1744. 
of  sales   and  conveyances   of  property   of   decedents,    1516- 

1579. 
of  the  conveyance  of  real  estate  by  executors  and  adminis- 
trators  in  certain  cases,   1597-1607. 
of  the  inventory  and  collection  of  the  effects  of  decedents, 

1445-1461. 
of  the  partition,  distribution,  and  final  settlement  of  estates, 

1658-1703^. 
of  the  powers  and  duties  of  executors  and  administrators,  of 

the  management  of  estates,   1581-1691. 
of  the  probate  of  wills,  1298-1846. 
of   the   provisions   for   the   support   of   family,   and    of   the 

homestead,   1464-1486. 
when  decided  by  first  application,  1295. 
when  exercised  over  estate  of  decedent,  1294. 
PROCBRDINGS    SUPPLEAIBNTARY  TO   EXBCtJTION.      See   tit. 
Supplementary  Proceedinirs. 
generally.   714-721. 

PROCBEDINGS  TO  PERPBTUATB  TESTIMONY 

efTect  of  deposition,  2089. 

evidence  may  be  perpetuated,  2083. 

maimer  of 

application  for  order,  2084. 

taking  deposition,   2089. 
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PROCEEDINGS  TO  PERPETUATE  TESTIMONY   (continued), 
notice  of  time  and  place  to  be  given,  2086. 
papers  prima  facie  evidence,   2087. 
when  evidence  may  be  produced,  2088. 
PRO  CBS  S.     See  tit.  Summons. 
-  abbreviations,   186. 
abuse  of,  contempt,  1209. 
abuse  or  disobedience  of,  a  contempt,  1209. 
amendment  of,  power  of  court,  128. 
chambers,  power  of  judge  at,  to  Issue,  166. 
contempt,   for  abuse  of,   1209. 
definition  of,   17. 

discharge   of  persons   imprisoned  on   civil  process*    1143-11S4. 
guardian,  service  on,  as  service  on  ward,  1722. 
how   far  exten<fs,   78. 
inadvertence,   relief   from,   473. 
joint  debtors,  to,  after  judgment,  989-994. 
Justice*'  courts 

from,  duty  of  sheriff  and  deputy  to  serve,  87. 

in  payment  of  fees,  91. 

issuance  in,  91. 

may  issue  to  any  part  of  the  county,  919. 

runs  where,  95,  106. 

to  be   issued  without  blanks,   920. 
language  to  be  used  in,  185. 
mistake,  relief  from,  473. 

mode  of,  any  suitable,  may  be  adopted  to  carry  out  jurisdic- 
tion,  187. 
neglect,   excusable,   surprise,   etc.,   relief   from,  473. 
poifver  of 

court  to  amend  and  control,  128. 

judges  at  chambers,  to  issue,  166. 
return  of,  in  justices'  court,  86,  93. 
«crrlce 

by   telegraph,  1017. 

in  case  of  non-residents,  1015. 

on  associates  In  business,  388. 

on  guardian,  1722. 

on  necessary  parties  ordered  in  by  court,  389. 

on  persons  transacting  business  under  common   name,  3S& 
signifies  what,   17. 

superior  court,  extends  to  all  parts  of  state,  78. 
telegraph   service   by,    1017. 

PROFESSIONAL  NEGLIGENCE.     See  tit.  NeffUKCiiee. 
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PROFITS.     See  tit.  Elxecutora  and  Admlnlstratora.   . 

from  time  of  execution  to  redemption,  706. 
mesne,   limitation   of  actions   for,    336. 
PROHIBITION.     See  tit.  Writ  of  Prohibition. 
PROMISSORY  NOTES.     See  tits.  Bills  and  Notes)  Negotiable  In- 

•tromenta. 
PROOF.     See  tits.  Evidence)  Bxamlnatlon  of  Witness. 

on  hearing  upon  petition  to  establish  liens,  1724. 
PROPER  COUNTY.     See  tit  Venve. 
PROPERTY 

definition  of  injury  to,  28. 
includes  real  and  personal,  17. 
Joinder  of  actions  for  injuries  to,  427. 
PROPERTY  CONVEYED  IN  FRAUD  OF  CREDITORS.     See   tit. 

Fraudulent  Conveyance. 
PROPERTY  IN  HANDS   OF  ADMINISTRATORS.     See   tit   Exe- 
cutors and  Administrators. 
PROPERTY  IN  HANDS  OF  EXECUTOR,  ETC.     See   tit.   Execu- 
tors and  Administrators. 
PROVISIONAL.  REMEDIES  IN  CIVIL  ACTIONS 
affidavit  may  be  used  on,  2002. 
arrest  and  bail,   478-504. 
attachment,  537-659. 

claim  and  delivery  of  personal  property,  509-521. 
deposit  in   court,   572-574. 
injunctions,  525-533. 
receiver,   564-569. 
PROVISIONAL    REMEDIES     IN    JUSTICES'    COURT.       See     tit 

Justices'  Conrt. 
PUBLIC  ADMINISTRATOR.     See  tit.  Letters  Testamentary  and 
of  Administration.  , 

account 

copy  of  to  be  filed  with  estate,  1739. 

duty  as  to  estate  moneys,  escheats,  etc.,  1737. 

failure  to 

a  misdemeanor,  1744. 
duty  of  district  attorney,  1744. 
punishment  for,   1744. 
order  to,  1735. 
semi-annually,  1736. 

accountlnip 

and  delivering:  up  estate,  where  executor  appointed,   1790. 
to  county  clerk,  time  of,  1739. 
actions  by,  1730. 
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PUBLIC  ADMINISTRATOR    (continued), 
acts,  when,   1726. 
bond  of,  1727. 

civil  officers  to  notify  of  property  subject  to  waste,  1781. 
-code  sections  applicable  to,  1748. 
deposit  vrltli  couiity  treasurer 

duties  and  compensation  of  treasurer,  1787. 

investment  by  treasurer,  1737. 

money,  how  drawn,   1737. 

payment  of  unclaimed  money  into  state  treasury,  1737. 
duty 

of  district  attorney  in  relation  to«  1744. 

of  persons  In  whose  house  any  stranger  dies,  1728. 

on  appointment  of  another,  1730. 
embezzlement,  1733,  1734. 

estates  which  may  be  administered  by,  1726. 
every  six  months  return  of  conditions  of  estate  to  be  made, 

1736. 
exam tnat Ion  of  , 

one  cliarsed  with  enabesBlement 

punishment  for  disobedience  or  refusal  to  answer,  17St 
questions   to  be  written,   sigrned,  and   filed,   1734. 

person   charged  with   embezzlement  or  wlthholdlngr  estate, 
1733. 
failure  of 

to  account,  a  misdemeanor,   1744. 

to  pay  over,  1740. 

money  as  ordered,  proceedings  against,  1740. 
fees  of  offlcers,  when  and  by  whom  to  be  paid,   1741. 
generally,  1741-1744. 
how  to  administer,  1729. 
how  unclaimed  estate  disposed  of,   1739. 
interest,  not  to  have  in  payments,  1738. 
Inventory,  1729. 

letters  of,  when  and  how  obtained,  1727. 
moneys  deposited  by,  how  invested,  1736. 
must  Institute  suits  to  recover  property,  1732. 
must  return  Inventory  and  administer  estate  according  to  his 

title,  1729. 
must  take  out  letters  with  reasonable  dispatch,  1727. 
not  to  be  interested  in  the  payment  for  or  on  account  of  es* 

tates  in  his  hands,  1788. 
oath  of,  1727. 

may   be  administered  by,   1742. 

power  to  administer,  1742. 
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PUBLIC  ADMINISTRATOR   (continued). 
order 

for  delivery  of  property  to  heirs  or  executors,  1735. 
of  appointment,  1365. 
on,  to  account,  1735. 

on,  to  turn  property  over  to  county  treasurer,  1740. 
penalty  for  failure  to  file  report,  1744. 


civil  officers  to  give  notice  of  waste  to.  1731. 
order  to  examine  party  charged  with  embezzlement  of  es- 
tate, 1733. 
punishment  for  refusing  to  attend  examination  on  embezzle- 
ment of  estate,  1784. 
suits  for  property  of  decedents,  1732. 

to  be   delivered  up   when  another  appointed  administrator 
or  executor,  1730. 
proceedings  against,  for  failure  to  pay  over  money  as  ordered, 

1740. 
property  to  be  handed  to  county  treasurer,  1737. 
provisions   applicable   to,   1743. 

report,  affidavit  that  he  is  not  interested  in  payments,  1738. 
return  every  six  months,  1736. 
return  of  condition   of  estate  to  be  made  every  six  months 

and  published,  1786. 
settlement  with  county  clerk  monthly,  1739. 
stranger  dying,  notice   of,  1728. 
to  administer  oaths,  1742. 
to  file  reports,  1744. 
to  make  and  publish  return  of  condition  of  estate  every  six 

months,  1736. 
to  obtain  letters,  when  and  how,  1727. 
ifnclaimed  estate,  how  disposed  of,  1739. 
waste,  civil  officers  to  notify  of,  1731. 
what  estates  may  be  administercAl  by,  1726. 
when  another  person  is  appointed  administrator  or  executor, 

to  deliver  up  the  estate,  1730. 
when  may  be  directed  to  take  estate,  1411. 
when  to  account  for  estate,  1730. 
when  to  be  appointed,  1365. 
when  to  deliver  up  estate,  1730. 
when  to  settle  with  county  clerk,  1789. 

PUBT.IC  AND  PRIVATES  STATUTES 

definition  of,  1898. 
PUBLIC  HIGHWAY.     See  tit.  Road*  and  HIskwaya. 
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PUBLIC    LANDS 

adverse  possession,  effect  on  certificate  of  location  or  pur- 
chase,  1925. 

certificate  of  purchase  or  of  location  as  evidence  of  owner- 
ship, 1925. 

holding  for  mining  purposes,  effect  on  certificate,   192S. 

void  letters  patent,  limitation  of  action  to  recover  land,  S17, 

PUBLIC  OFFICBR.     See  tit.  Officer. 

bound  to  give  copies  of  public  records,   1893. 

PUBLIC  RECORDS  AND  DOCUMENTS 

proof  of  contents   of,   ISSoa. 

removal  of,  transcript  admissible  in  evidence,   1950. 

when  used  as  evidence,  1855a. 

PUBLIC  ROAD.     See  tit.  Rouda  and  Hl^hwaya. 

PUBLIC  USB.     See   tit.  eminent  Domain. 

PUBLIC  WRITINGS 

books  containing  laws  presumed  to  be  correct,  1900. 

certificates  of  purchase  primary  evidence  of  ownership,   1925. 

constitution,  1897. 

contents  of  other  official  certificates,  1925. 

copies  to  be  given  by  public  officers,   1893. 

definition  of,  1888. 

effect  of  judgment,  final   order  upon  rights  of  various  cases. 

1908. 
effect  of  Judicial  orders,  when  conclusive,  1909. 

what  deemed   adjudged  in  a  Judgment,   1911. 

when  parties  deemed  to  be  the  same,  1910. 

<>ntrie« 

in  official  book,  prima  facie  evidence,  1920. 
made  by   officers  or  boards,  prima  facie  evidence,   1926. 
every   citizen   entitled   to   inspect   and   copy,   1892. 

evidence  of 

foreign  laws,  1901. 

laws  of  other  states,  1902. 
inspection  and  copy  of,  1893. 
judicial  ;:ecord.   See  tit.  Judicial  Record. 
Justices'  Judgment  in  another  state,  how  proved,  1921. 
kinds  of  public  writings,  1894. 
laws,  w^ritten  and  unwritten,  1895. 
manner  of  proving  other  ofllcial  documents,  1918. 

acta  of 

a  municipal  corporation,  1918. 
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PUBLIC   WRITINGS    (continued). 

manner  of  provlna:  other  offlclal  docnmenta  (continued). 
acta  of  (continued). 
the  executive 

of  a  foreign  country,   1918. 
of  a  sister  state,  1918. 
of   this   state,   1918. 
4ocamenta 

in  the  departments  of  the  United  States  grovernment,  191^. 
of  anjr  other   claas 

in  a  foreign  country,  1918. 
in  a  sister  state,  1918. 
in  this  state,  1918. 
proceedlnara  of  the  learlalature 
of  a  foreign  country,   1918. 
of  a  sister  state,  1918. 
of   this  state,   1918. 
provisions  In  relation   to  states  applied  to  territories,   1924. 
pnhllc 

and  private  statutes  defined,  1898.  -^ 

officers  bound  to  give  copies  of,  1893. 
record  of  private  writing  evidence,  1919. 
recitals  in  statute,  how  far  evidence,   1903. 
record 

authenticated  as  evidence,  1905. 
copy  of,  when  evidence,  1907. 
manner   of   impeaching,    1916. 
of  another  state,  its  effect,  1913. 
of  court  of  admiralty,  1914. 
of  foreign  country,  how  authenticated^  1906. 
statutes,  1898. 
United  States  mineral  land  patent,  date  of  location  Is  prima 

facie  evidence,   1927. 
unwritten  law  defined,  1899. 
what  are,  1888. 

PUBLICATION 

affidavit  to  prove,   2010. 

as  to,  what  is  a,  2010. 

changed  names,  of,  1277. 

default,  where  service  by,  procedure,  585. 

evidence  of,  what  is,  2010. 
filing  evidence  of,  2011. 
h'ow  often  to  be  made  as  to,  1705. 
Judgment-roll,  where  summons  served  by,    670. 
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PUBLICATION   (continued). 

newspaper,  publication  in,  how  proved,  2010. 
■otice 

ot  dissolution  ot  corporation,  1233. 
of  petition  for  probate,   of,   1303. 
to  lienholders,  on  partition,  service  of,  by,  762. 
of  petition  for  change  of  name,  1277. 
of  summons.     See  tit.  Publication  of  Siuumona. 
order 

for  sale  of  ward's  property,  of,  1783. 
to  appear  in  escheat  proceedings,  of,  1269. 
petition  for  change  of  name,  of,  1277. 

probate  proceedings,  how  often  to  be  made,  In  general.  1705. 
service  upon  unknown  parties  by  In  partition,  767. 
unknown  parties  may  be  served  by  in  partition,  757. 
what  is,   2010. 
PVBLiICATION   OF   SUMMONS.     See   tit.   Publication. 
In  partition,   757. 

manner  of,  413.  • 

of,  default  for  failure  to  answer,  685. 
proof  of  service,  how  made,  416. 
to  unknown  parties  in  suit  to  quiet  title,  760. 
when  may  be  made,  412. 

where  there  are  more  than  one  defendant  and  part  only  are 
served,  proceeding,  414. 
PIEBLO   L.ANDS.     See   tit.    Public   Lands. 

PURCHASBR.     See  tits.  Execution  Salei  Foredoiiure  Sale}  Sale. 
PURITY  OF  ELECTION  LAW.     See  tit.  Elections. 
QUALIFICATIONS 

of  Justice  in  townships,  103. 
of  sureties,  generally,  1056. 
QUESTIONS  OF  FACT.    See  tits.  Evidence |  Examination  of  Wit- 
nesses. 
for   jury,   2101. 
lasnes  of  fact 
how  tried,  592. 

to  be  tried  by  Jury  unless  waived,  882. 
to  be  determined  by  court  or  referee,  2113. 
to  be  tried  by  Jury,  2101. 

QUESTIONS  OF  LAW.     See  tits.  Evldeneei  Examination  of  Wlt- 
neaaes. 

addressed  to  court,   2102. 

for   court,    2103. 

issues  of  law,  how  tried,  591. 
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QUESTIONS  OF  LAW   (continued). 

to  be  addressed  to  court.  2102. 

what  are,   2094. 

writ  of  possession,  380. 
aVI  TAM   ACTION 

limitation  on,  340. 

aUIETING   TITLE 
action 

iBvolTtns  validity  of  gltt  or  tmat  nnder  ^rill 

determination  final,  738. 
will  admissible,   738. 

lies  to  determine  adverse  claim  in  what  cases,  738,  749 [a]. 

to  be  broufirht  in  county  where  land  is,  78. 
adreme  elalm 

may  be  determined   in   condemnation  proceedingrs,   1248. 

parties  in  suit  to  determine,  380,  381. 
alienation  pending  suit,  747. 
costa 

cotenants  may  unite  in  suit  to  determine  adverse  claim,  481. 

on  disclaimer,  739. 

when  plaintiff  cannot  recover,  739i 
cumulative,  remedy  is,   751. 
default,  739. 

defendants,  Joinder  of,  379. 
disclaimer,    739. 
sencrally 

land,   738-740. 

money,  etc.,  1050. 
heirs,   quieting   title   by.   1459. 
improvements,  set-off  for,  741. 
injunction,  626. 

inspection,  survey,   etc.,  of  property,   742,  743. 
Judgment  in  and  conclusiveness  of,  750,  751. 
Jurisdiction,   court   has   to    inquire    into   and    determine    what 

questions,  751. 
Jury  trial,  right  to,  738. 
lis  pendens,  to  be  filed,  749[a]. 
parties 

to  action,    372.  879.   380,   738. 

unknown  defendants,   how  described.   749[a]. 
possession  of  executor  for  the  purpose  of,  1681. 
suit  for,   by,   or  against  executor,   1582. 
•amnions 

form  and  contents  of,  750. 
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QUIETING  TITLE   (continued). 
bmnmoiia   (continued). 

posting  copy  on  property,  750. 
publication   of,   750. 
service  of,   750. 

affidavit  as  to,  750. 

on  unknown  or  non-resident  defendants,  750. 
time  to  issue,  750. 
survey,  order  for,  742,  743. 

title 

plaintiffs  terminating,  during  suit,   740. 
termination  during  action,  740. 

ankno^rn 

defendants,   how  may  be   described  in  complaint,   74d[al. 

partte* 

claims  of,  liow  determined,  749-751. 
hearing  of  adverse  claim  and  Judgment,  751. 

Judgment 

by  default  not  entered,  751. 
conclusiveness  of,  751. 
rights'  and  liabilities,  750. 

•nnunona 

how  served,  751. 
issued  to,  749. 

aUO  WARRANTO.     See  tit.  Usurpation  of  Offlee  and  Franchise, 
superior  court 

has  Jurisdiction  of,  76. 
or  Judge  may  issue,  76. 
usurpation  of  office,  803-810. 

aUORUM 

arbitrators,  1053,  1284. 
majority 

may  act  where  Joint  authority  given,   15. 

referees,  1053. 

senate  sitting  as  court  of  impeachment,  36. 

RAILROAD.     See  tit.  Railroad  Corporations. 

RAILROAD  CORPORATION.     See  tit.  Railroads. 

eminent  domain,  1237. 

condemnation  for,  estimating  cost  of  fences  and  cattle-guards, 
1248. 
RATIFICATION.     See  tits,   iigrency;  Contracts. 
RKAL  BSTATF.     See  tit.  Real  Property. 
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RBAL  BSTATB  AGENT 
commlMilon   of 

for  sale  of  real  property  of  decedent,  1559. 

executor,  etc.,  not  liable  for,  1559. 
RESAL  PARTY  IN  INTBRBST.     See  tit.  Parlies  to  'Action. 
RBAL   PROPERTY 

acknowledgment   of  conveyance,   judge   or  Justice   may    take, 

179. 
action* 

respecting,  must  be  brought  where,  392. 

to  recover  possession,  costs  of  course  allowed,  when,  1022. 
adverse  possession  of.     See  tit.  Advene  Posaeoalon. 

as  to,  31S-326. 
agreement  for  sale  of,  to  be  in  writing,  1973. 
arbitration,  question  of  title  may  not  be  submitted  to,   12S1. 
attached,  hxtw,  542. 
attachment  of 

duration  of  lien,  542a. 

manner  of,  542. 

release,  557. 
authority  of  agent  to  sell,  to  be  written,  1973. 
boundaries,  rules  for  determining,   2077. 
claimants  under  common  source  of  title  may  unite,  381. 
cloud  on  title,  parties  in  suit  to  remove,  381. 
co-extensiye  with  what,   17. 

contract  f9r  purchase  of,  by  decedent,  sale  of,  1565,  1566. 
contract  for  sale  of,  by  decedent,  completion  of,  1789a. 
costs  allowed   of  course   in  action   involving  title,   1022. 
cotenants,  parties  in  suit  concerning,  381. 
defendants  in  action  to  determine  adverse  claims,  380. 
description  of 

in  pleading,  455. 

rules  for  construing,  2077. 
ejectment.     See  tit.  BJectment. 
execntlon 

afTecting,  to  issue  to  whom,  687. 

against.   684-68S. 

purchaser  may  recover  for  injury  to,  after  sale  and  before 
delivery,   746. 

•ale 

injury  to,  after,   746. 

of,  how  conducted,  694. 

of,  notice,  692. 

of,  redemption,  695. 

of,  what  title  passes,  700. 
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REAL  PROPERTY  (continued). 

executors   or   administrators   to   complete  sale   for,   1697. 
forcible  entry.     See  tit.  Forcible  Kntry  and  Detalmer* 

as   to,    1159-1179. 
foreclosure,  726. 
included  In  property,  17. 

injury  to,  after  execution  sale  and  before  delivery,  746. 
instruments  affecting^  used  as  evidence,  1951. 
joinder  of  claims  to  recover,   427. 

jvdarmeiit 

after  death  not  lien  on,  669. 

for  delivery  of,  682. 

lien   on,    671. 

in  another  county,  674. 

of  Justices'  court,  a  lien  on,  when,  900. 
lien  on,  action  to  foreclose,  where  brought,  892.- 
limitation  of  actions  respecting.     See  tits.  Llultatton  of  Ae- 

•  tlons)  Statute  of  Iitmltatlons. 
lis  pbndens.  fllins  of  in  action  relating  to,  409. 
means  lands,  tenements,  and  hereditaments,  17. 
mortgage,  on  action  to  foreclose,  where  brought,  392. 
new  parties  in  action  relating  to,  bringing  in,  389. 
of  decedent,  sale  of.     See  tit.  Sales  and  Conveyancea  of  Prot- 

erty  of  Decedent*. 
parties   in    action    respecting,    379. 
partition,  752-801. 
party,  application  of  person  to  be  made,  in  action  respecting, 

389. 
pleadings,   description   in,   455. 
presumption  as   to  right  of  possession   of,   321. 
quieting  title.     See  tits.  Action  to  <|nlet  Tltlei  avlettn*  TMe. 

as  to,  738-751. 
re-entry  after  eviction,   when  a  contempt,  1210. 
release  of  from  attachment,  560. 
return  of  execution  on,  683. 
sale  on  execution 

when   absolute,    700. 

when  Judgment  In  gold  coin,  700. 
sought  to  be  sold  when  description  being  published   is  suffi- 
cient for  all  purposes,    1712. 
suit  to  recover.     See  tit.  Ejectment. 

title  question  of,  may  not  be  submitted  to  arbitration.  1281. 
transfer  of  to  be  In  writing,  1971. 
transferred  cases  concerning,  proceedings  after  Judgment,  400. 
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REAL  PROPERTY  (continued). 

trespass  on,  limitation  of  action  for,  338. 

undertaking  on  appeal  to  stay  judsrment  for  sale  or  delivery 

of   realty,    944. 
writiniT*  necessity  of,  to  create  an  Interest  in,  1971,  1972. 
RELA.SONAB1.E  DOUBT,  See  tit^.  Bvldencej  Inatructloiui  to  Jury. 

evidence,   2061. 
RBASSIGNMBNT.     See  tit  Proceedini^s  In  CItU  Cases. 

of  actions  in  Justices'  court,  90. 
RBCALIiING  1¥ITNESS.     See   tits.   Evldencei  'Witness. 

permissible  under  what  circumstances,   2060. 
RJSBUTTAli.     See  tits.   BTldencei  Examination  of  Witness. 
RBCBIPT 

as  evidence  of  payment,  1963. 

for  payment  of  rent,  presumption  arislnsr  from,  1963. 
for  securities  in  partition  proceedings,  790. 
sheriff's,  for  accounts  collected  in  attachment,  54"^. 
who  entitled  to,  2075. 

whoever  makes   payment   entitled  to,   2076. 
RECEIVER 
action 

may  bring,  568. 

may    defend,    568. 
after  Jadarment 

to  carry  it  into  effect,  564. 

to  dispose  of  the  property,  564. 
appointment   of,    304. 

on  dissolution  of  corporation,  as  to,  665. 
attorney  for  party  cannot  be,  566. 

code  sections  governing  appointment,  powers  and  duties.  304 
collection  of  debts,  rents,  etc.,  568. 
compromise,  may,   568. 
corporation 

as,  qualification,  oath,  bond,   1348. 

for,  564,  565. 

may  act,  1348. 
creditor.appointment  in  action  by,  564. 
debts,  may  collect,  568. 
disqualified,   who   is,   566. 
escheated  estates,  in,   1271. 

ex  parte  application  for 

additional  undertaking,  566. 
undertaking,    566. 
execution  in  aid  of,  564. 
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RECEIVER   (continued). 
foreclosure 

appointment  In,  564. 

in   suit   for,    564. 
fraudulent  purchase,  appointment  in  action   to  vacate,  S(4. 
fnnda 

in  hands  of,  may  be  inve.'^ted,  56.4. 
grounds   for  appointing*   564. 
In  action 

by  a  mortgagee  to  foreclose,  564. 

by  a  vendor  to  vacate  a  fraudulent  purchase,  564. 
In    all   other   cases,    564. 

in  case  where  a  corporation  has  been  dissolved,  664. 
Interested  persons  cannot  be,  666. 
investment  of  funds  by,  569.  • 
Judgment 

appointment   after,   564. 

to  carry  into  effect,  564. 
oath  qt,  567. 

partnership   cases,   appointment    in,    564. 
party  cannot  be,  566. 
possession  of  property,  568. 
powers  of,  568. 

and  duties  of,  304. 
rent,  may  receive,  568. 
undertaking  of,  567. 

additional,  on  appointment  of,   566. 

for    damages,    566. 

liability  of  surety,  567. 

on  appeal,  to  stay  Judgment  appointing,  943. 

on  ex  parte  application  for,  566. 
when  may  be  appointed,  564. 

who  may  not  act  as,  without  consent  of  parties,   S66. 
who  shall  not  be  appointed,  566. 
RECITALS 

conclusiveness  of,  1962. 

in  judgment.      See   tit.   Judgment. 

statutes,  recitals   in,   effect  of,   1903. 

RECORD.     See  tits.  Evidence |  IjIs  Pendens. 

abstract  of  Judgment   of  justice  must  be  recorded   to  create 

lien  on  land,  900. 
actions,  of,  clerk  must  keep,  1052. 
appeal,  what  constitutes,   on,  661. 
as  evidence.     Sec  tit.  Evidence. 
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RECORD   (continued). 
attacliineiit^   of 

how  Indexed.  542. 
recorder,  to  index,  542. 

release  of 

how  recorded,  559. 

to    be   recorded,   559. 
certificate  of  recording  officer,  prima  facie  evidence  of,  1S3^. 
citizens  may  inspect,  1892. 

copy  of 

foreign  Judicial  record,  when  admissible,  1907. 

ofDcer  to  give,  1893. 
coprt,  parties  cannot  contradict  record  of,  1837. 
eourts  of,  what  are,  34. 

decedent's  estate,  lease  of,  recording,  1579. 
docket,  Justices',  a  public,   93. 
effect  of  record  of  copy  of  decree  for  conveyance  by  executor, 

1604. 
evidence.    See  tit.  Bvldence. 
execution,  return  of,  683. 

executor's  conveyance,  recording,  1601,  1604. 
guardian's  bond  and  letters,  recording,  1756. 
how  authenticated  as  evidence,  1905. 

letters  of  administration,  and  testamentary,  recording,   1387. 
lis  pendens,  409.  ^ 

manner  of  impeaching,   1916. 

mechaiiiCH*  lien 

claim  of,  1187. 

recording,  1189. 
mortgage  of  decedent's  estate,   recording,    1579. 
not  to  be  removed  from  office,  1950. 

notice  of  completion  of  building,  fee  for  recording,  1187. 
of  a  court  of  admiralty,  1914. 
of  another  state,   its  effect,  1913. 

of  decree  does  not  supersede  power  of  court  to  enforce,  1605. 
of  deeds.     See  tit.  Reeord  of  Deed*, 
of  foreign 

country,  how  authenticated,   1906. 

evidence,   when,   1907. 
of    order    for    execution    of    conveyance    or    transfer    of    real 

property   by   executor,   etc.,   1601. 
of  public  or  private  writing,  evidence,  1919. 
on  appeal.     See  tits.  Appeal;  Recnrd  on  Appeal. 
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RECORD   (continued). 
partltlom 

of  conveyance  in,   787. 
of  decedent's  estate,  recording,  1684. 
probate  homestead,  decree  relating  to,  1719. 
public 

dockets  and  papers  of  ^Justices,   914. 
not  to  be  removed  from  public  office,  1950. 
of  private  writing,   how   proved,   1919. 
recorded  probate  proceedings  as  notice,  1706. 
register  of  actions,  what  to  be  entered  in,  1062. 
removed,  may  be  only  by  order,  1950. 
transfer^ of,  from  old  courts  to  new,  65,  79. 
what  constitutes,  661. 
RfiCOKD  OF  DEEDS.     See  tit.  Deeds. 
RECORD  ON  APPEAL..     See  tit.  Appeal. 
REDEEM.     See   tits.  Foreclonurei  Redemption. 
limitations  as  to  suit  to,  346. 

REDELIVERY 

defendant  in  claim  and  delivery  entitled  to,  when.  614. 
REDEMPTION 
affidavit   for,   705. 
as  to,  generally,   701-705. 
by  a  redemptioner,   703. 
by  Judgment  debtor,  703. 
certificate  of,  filing  and  recording,  703. 
decedent's  estate,   of,  by  Judgment  debtor,  706. 
exeentlon  saley  from 

as  to  generally,  701-708. 

notice  of,  703. 

payment  of  interest,  liens,  taxes,  702-704. 

who  may  make,  701. 
from  mortgage  foreclosure.     See  tit.  Foreelorare  of  Morti 
from  sale  of  execution,  701-708. 

in  case  of,  to  whom  paymehts  are  to  be  made,  704. 
Judgment  creditor  may  redeem  estate  of  decedent,   705. 
mortgage.     See  tits.  Foredonare  of  Mortgaarei  Mortyasva. 

must  pay  all   Interest,  Hens  and  taxes,  702,   70S. 

note  of  record,  to  be  produced  on,  706. 
notice  of 

as  to,  703. 

to  be  filed  with  recorder,  703. 
note  of  record,  to  be  produced  on,  706. 
of  estate  of  decedent,  1505. 
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REDEMPTION   (continued). 

of  part  of  premises,  limitation  of  action,  348. 
of  real  property  sold  on  ezecntloa 

who  may  malw 
as  to,  701. 

creditor  havinsr  a  lien  by  Judsrment  or  mortgage,  701. 
Judgment  debtor  or  successor  in  Interest,  701. 
payment  on 

in  kind  of  money  specified  in  Judgment,  704. 

made  to  whom,  704. 

tender  equivalent  to,   704. 

to  whom  to  be  made,  704. 
property  subject  to,  with  what  exception,  698. 
redemption-money,  payment  of,  702. 
redemptloners 

who  are,  701. 
rents  and  profits  on.     See  tit.  Rents  and  Prollta. 

as  to,  707. 
restraining  waste  until  period  for  expires.     See  tit.  Wante. 
right  of  tended  equivalent  to  redemption,  704. 
tender  equivalent  to  payment.     See  "payment,''  this  title. 

as  to,  704. 
time  'vrltkln  which  to  be  made 
'  as  to,  702,  703. 

extension  of,  where  purchaser  fails  to  account,  707. 
what  necessary  to,  705. 
what  redemptloner  must  do  In  order  to  redeem,  705. 

as  to,  705. 
wrhea  Jndflrment  debtor  or  other  redemptloner  may  redeem 

as  to,   708. 

certificate  of  redemption,  703. 

in  period  of  twelve  months  from  date  of  sale  to  redeem,  703. 

written  notice  of  must  be  given  to  sheriff,  703. 
when  redemption  may  be  made,  as  to  generally,  702. 
REDBMPTIONBR 

defined,  701. 
RK-RNTRY 

after  eviction,  contempt  of  court,  when,  1210. 
on  property  after  eviction,  when  a  contempt,  1210. 
RB-EXAMINATION.     See    tit.   Examination  of  IVItneanes. 

REFEREE  AND  REFERENCE 
aeeovnt 

of  .executor,  1636. 
of  longr,  639. 
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REFEREE  AND  REFERENCE   (continued). 

account  (continued).  v 

on    Judgment    by    default,    685. 

questions  involving:,  639. 
all  must  meet,  but  a  majority  may  act,  105S. 

amount  discretionary,  1029. 
attorney,  accusations  against,  298. 
bill  of  exceptions,  settlement  by  referee,  650. 
compulsory  reference,  in   what  cases  ordered,   639. 
consent,  by,  may  be  ordered,  when,   638. 
continuance,  costs  may  be  imposed  as  condition  of,  1029. 
court  commlssionfer,  to,  641. 
decedent's  estate.     See  tit.  Estate  of  De««demt. 

in  claim  against,  1507. 
depositions,  to  take,  in  proceedings  for  removal  of  attorney. 
299. 

effect  of  referee's 

allowance  or   rejection  of  claim,   1507. 

finding,  644. 
either  party    may   object,   641. 

failure  of  parties  to  agree,  appointment  by  Judge,  640. 
fees  of,  1028. 

findings   of   referee,   effect  of.   644,   645. 
for   information   of   court,   638,   639. 
grounds   of    objection    to   report.      See   ^objection   to   report," 

this  title, 
in  partition.     See  tit.  Partition. 

appointed 

to   ascertain   rights   of  parties,   762. 
to  make  sale  of  partition,  763. 

court  may  appoint  a  single,  797. 

duty  of,  764. 

if  report  confirmed,  conveyance  may  be  executed.  785. 

may  take  securities  for  purchase  money,  777. 

must  make  report  of  sale  to  the  court,  784. 

report  of 

as  to,  765,   784. 

confirmation  or  setting  aside,  766. 

sale  by  must  be  at  public  auction,  775. 

terms  of  sale  must  be  fixed  by  the  court,  776. 
issue,  of,  by  court.  592. 
Judsmemt 

on  finding,  644. 

on,  issue  of  law,  636. 
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REFEREE  AND  REFERENCE   (continued). 
Judgment-roll,  findings  of  referee  part  of»  670. 
majority  may  act,   1053. 

number  of  referees,  qualiflcations,  etc.,  640. 
objections  to  referee,  641,  642. 

objections  to  report  of  referee 
sronnds  of 

as  to,   641. 

consanguinity  or  affinity,  641. 
existence  of  a  state  of  mind,   641. 

h*aving  formed  or  expressed  an  unqualified  opinion,  641. 
having  served  as  a  juror,  641. 
interest  on  the  part  of  such  person,  641. 
standing  in  relation  of  guardian  and  ward,  641. 
want  of  any  of  the  qualifications,  641. 
how  disposed  of,   642. 
of  doubtful  claims  against  estate,  1507. 
ordered 

on  motion,  in  what  cases,  639. 
upon  agreement  of  parties,  638. 
partition,  in,  761,  763. 

to  determine  llenholder's  rights,   761. 
qualification    of   referees.   640. 
questions  not  arising  upon  pleadings  of,   639. 
referee 

decision   of,  meaning  of,  1033. 
disqualification  of,  grounds  for,   640. 
fees  of,  amount  of,   1028,   1508. 
number   of  and   qualifications,   640. 
objection  to 

grounds  for,  641. 
procedure  on,  642. 
qualifications  of,   640. 
quorum,  1053. 

three,  all  to  meet,  but  two  may  act,  1053. 
to  report  within  twenty  days,  643. 
what  disqualifies,  641. 
who  may   not  act  as,   641. 
reference  order  on  motion.  In  what  cases,  639. 
report 

findings  of  fact  and  conclusions  of  law,   separately  staled, 

643. 
objection   to.     See  '^objection  to  report/'  this  title, 
to  be  made  within  twenty  days,   643. 

1413 


INDEX. 
[Referenc«:;s  are  to  sections.] 

REFEREE  AND  REFERENCE   (continued). 

seamen,  of  claims  of,  826. 

statement   on   motion   for   new   trial,   when  case   tried   before 
referee,   659. 

supplementary    proceedings,    disobedience    of,   jcontempt,    721. 

to  determine  questions  of  fact,  2103. 

to   take   depositions   in  proceedings   for   disbarment,    29S. 

when  ordered  after  Judgment  on  demurrer,  636. 

when   parties   do  not  consent,   639. 
REGISTBR 

of  actions,  clerk  to  keep,  1052. 
REHEARING 

supreme  court,  in,  43,  53. 
RELATIONSHIP     See   tits.   AlBmltyi  Coftaaiiriiliiity. 

declarations   of  decedent   respecting,   1870. 
RELEASE 

by  guardian.     See  tit.  Powers  and  Daties  of  Goardlam. 

of  real  property  from  attachment,  560. 
RELEVANCY.     See  tit.  Eirldence. 
RELIEF 

to  be  awarded  to  plaintiff,  580. 

what  may  be  granted,  580. 
RELIGIOUS  BELIEF.     See   tits.   Evidence!  TVltneaik 
RELIGIOUS  CORPORATION 

application  for  change  of  name  of,  how  made,  1276. 
REMEDIES 

judicial,   defined  and  classified,  20. 
REMITTER 

of  excess  in  amount  found  due  in  Justices'  court,  894. 
REMITTITUR 

in  transferred  cases,  56. 

supreme  court  Judgment,  53,  57,  958. 
REMONSTRANCE 

on  application   for  change  of  name,  hearing  of,   1278. 
REMOVAL.     See   tit.   Place  of  Trial. 

REMOVAL  OF  ADMINISTRATOR.     See  tit.  Execntora  and  Ad- 
ministrators. 
REMOVAL  OF  CAUSE.     See  tits.  Place  of  Trial;  Venue. 
REMOVAL  OR 'disposition  OF  PROPERTY.     See  tit  Frand- 
nlent    Conveyance. 

arrest  for,   479. 
REMOVAL  OR   SUSPENSION 

of    attorney 
as    to,    287. 
proceedings  for,  289. 
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REMOVAL.  OR  SUSPENSION  (continued). 
of  executor  and  admlnletrator 

absconding:  executors  or  administrators,  notice,  to,  1439. 
any  party  interested  may  appear  at  hearing,   1438. 
attendance  may  be  compelled,  1440. 
citation  of  executor  to  appear  before  suspension,  1437. 
executor  to  have  notice  of  his  suspension  and  to  be  cited 

to  appear,   1437. 
hearing,   any   party    personally   interested   may   appear   at, 

1438. 
may  compel  attendance,  1440. 

notice  to  absconding:  executors   or  administrators,   1439. 
party  at  hearing,  any  person  interested,  1438. 

application,  for  refused  order,  128. 

execution  In  justices'  court,  903. 
KBNT.     See  tits.  Estates  of  Decedent* i  Landlord  and  Tenant  | 
Rent*   and   Prollta. 

from  time  of  execution  to  redemption,  706. 

limitation  of  actions  respecting,  319,  335. 

receiver  may  collect,  568. 
RENTS   AND    PROFITS.      See    tits.    Foreclosure    of    Mortvavei 
RedenBptlon. 

allegation  as  to  payable  monthly,  effect  of,  707. 

pending  redemption,  706. 

purchaser  entitled  to,   706. 

set-off.   Improvements  in  ejectment,   741. 

statement  as  to,  effect  of  failure  to  give  when  demanded,  707. 

where  purchaser  at  execution  sale  is  evicted  for  irregulari- 
ties, 708. 
REPLEVIN.     See  tit.   Claim  and  Delivery. 

Jndsinent 

in,  appeal  on,  stay-bond  required,  943. 
in,  to  be  in  the  alternative  for  damages,  667. 
REPORTER.     See  tit.  Phonographic  Reporter. 

generally,   268-274. 

of  supreme  court  decisions,  268. 

phonographic,   268-274. 
REPORTS    OF    COURT    DECISIONS.      See    tit    Non-offlclal    Re- 

ports  of  Declsiona. 
REPUTATION 

common,  evidence  of,  when  admissible,  1870. 

presumption  of  ownership  from,  1963. 
RBaUISITION 

to  sheriff  to  take  property  in  claim  and  delivery,  611. 
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RBS  ADJUDICATA 

conclusive,  Judgrment  is,  when,  1962. 
conclaslTemeiiM 

action   Involving  validity  of  grift  or  trust,   738. 

Judgrment  of  court  of  admiralty  of  foreign  country,  1914. 

judicial  record  may  be  Impeached,  on  what  grounds,  1916. 

of  foreign  Judgment,    1916. 

parties,  when  deemed  the  same,  1910. 

what  deemed  adjudged,  1911. 
orders  as,   1908,   1909,  1962. 
parties  deemed  same,  when,   1910. 
record  of 

another  state,  as,  1913. 

court  of  admiralty,  as,  1914. 

RBS    GE3STAE 

dying  declarations.     See  tit.  DylnK  Dedaratlonji. 

evidence    admissible   as,    1850,    1870. 
generally,   1850. 

RESCUING    PBRSON 

from  officer,  contempt  of  court,  1209. 

RBSIDBNCIi:.     See   tits.   Jndffei   Place  of  Trial |   Venae. 

non-resident,  place  of  action  against,  395. 

of  Justices  of  peace,  159. 

of  minors.     See  tit.  Gaardlana  of  Minora. 

of  superior  Judges,    158. 
RESOLUTION.     See  tit.  Board  of  Directors. 
RESPONDENT 

what  may  require  in  transcript  on  appeal,  953&. 

who  is,  938. 
RESTITUTION 

of  property  on  reversal,  657. 
RESTORATION  TO  CAPACITY.     See  tit.  Insane  Person. 
RESTRAINING   ORDER.      See   tit.    Injunction. 
RETROACTIVE 

amendments  to  codes  are,  when.     See  tit.  Code. 

codes  not,  3. 

force   of  code,   4.    . 

statutes,  limitations,  of,   361. 
RETURN.      See    tits.    Execution;   Return   of    Sheriff;    Si 

certiorari 
as   to,   1070. 
of,    perfecting,    1075. 

day.  in  election  contests.     See  tit.  Contesting  Blectloi 

execution,  of,   time  for,  683. 
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RETURN   (continued). 

of  officer  summoning  Jury,   In  courts  not  of  record,   232. 
summons,  of,  how  made,  410. 

RETURN  OF  SHBRIFF 

execution  under,  683. 

?old-dust,  how  returned  under  execution,  688. 

summons  of,  415. 

RBTVERSAIi.     See   tit.   Jnd^rmcnt. 

RBVIBWr    See   tit.   Writ  of  Review. 

on  appeal.     See  tit.  Appeals  In  Civil  Actlomii. 

other  than  by  appeal,  costs  on,  1032. 
REVOCATION.     See  tit.  Wills. 

of  letters   testamentary  or  of  administration.     See   tit.   Rev- 
ocation  of  Letters   and   Proceedings  Thereon. 
of  submission  in  arbitration.     See   tit.   Arbitration. 
REVOCATION  OF  LETTERS,  AND  PROCEEDINGS  THEREON 
hearlngr  of  petition  for  revocation,  1385. 
of  letters  of  administration,  1383. 
petition    for 

hearlngr  of,   1385. 

prior  right  of  relative  entitles  to  revocation,   1386. 
when   petition  filed,   citation   to   issue,   1384. 
RIGHT  OF  ^I'^AY.     See   tit.   Roads  and  Highways. 
RIGHTS 

accrued,  code  does  not  affect,  8. 
RIGHTS  AND  DUTIES  OF  WITNESSES.     See  tit.  Witnesses. 
as  to.  2064. 

arrest  of,  void,  and  party  making  liable,  etc.,  2068.  ^ 
attend   when   subpoenaed,    2064. 
bound   to  answer  questions,   2065. 
court  to  discharge  from  arrest,  2070. 

not  compelled  to  give  testimony   tending  to  subject  to  pun- 
ishment for  felony,  2065. 
protected  from  arrest  when  attending  or  going  or  returning, 

2067. 
right  of  to  protection,  2066. 
to   make  affidavit,   if  arrested.   2069. 
RIOT 

justices'  court  has  jurisdiction,   116. 
limitation 

action  for  damages  caused  by,   340. 
of  action  against  municipality  for,  340. 
RIPARIAN 

condemnation  of  water,  damages,  rules  for  ascertaining,  1248. 
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RIVBR.     See   tits.   Boundaries)  Dencriptlom  of  LaKd. 

venue  of  action  for  offense  on  river  situated  in  several  coun- 
ties,   393. 
ROAD.     See  tits.  Boundaries)  Roads  and  Hl^liwaya.' 

boundary,  road  as,  2077. 
ROADS  AND  HIGHWAYS.     See   tit.   Strata. 
ROLL  OF  ATTORNBYS 

how  kept.  280. 
ROOMS 

for  supreme  court,  47. 
ROUTS 

Justices'  court  has  Jurisdiction  over,  115. 
RULES 

effect,  when  to  take,  130. 
inconsistent  with  code,  repealed,  18. 
of  construction  of  code,  4. 
of  court 

courts  of  record  may  make,  129. 
limitation  of  power  to  make,  129. 
of  evidence.     See  tit.  BvldcBcc. 
of  Justices'  courts,   95. 
of    pleadlniT 
as  to.   1109. 
in  proceeding's  for  adjustment  of  indebtedness,  etc.,  of  city 

or  municipality,   1822d. 
prescribed  by  code,  421. 
of  practice 

and  appeals,  as  to,  1109. 
grenerally,   1713. 

in  condemnation  proceedingrs.     See  tit  Bmlmeut  Domalu. 
in  forcible  entry  and  detainer,  1177. 
in  Justices'  court,  95. 

in  proceedingrs  for  adjustment  of  indebtedness,  etc.,  of  city 
or  municipality,  182 2d. 
of  supreme  court,  g:enerally.     See  tit.  Supreme  Conrtf  rules  of. 
power  to  make,  129. 
when  take  effect,  130. 

SACRAMENTO    COUNTY 

number  of  superior  Judges  for,  66. 

SALARIES 

lien  for.     See  tit.  Liens. 

as  to  generally,   1204-1208. 
of  deputy  sheriffs,  in  Justices'  courts,  87. 
of  Justices  in  townships,  103. 
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SALiARIES   (continued). 

of  Justices  of  the  peace,  97. 
preferred  claim,  1204-1207. 

SAI4BS.      See    tits.    BxecHtlonj   Foreclosure;   Partltloni   Sale   and 
CoKve^aaee   of   Property   of  Decedcmta. 

by   sheriff.     See   tit.    Sheriff  Sale. 

certificate  of.     See  tits.  Certificate  of  Salef  Sheriff**  Certificate. 

how  conducted,  694. 

in  mortgragre  foreclosure.      See   tit.  Forcclonnre  of  Mortirave. 

in  partition.     See  tit.  Partition. 

application   of  proceeds,   771. 

by  referee  must  be  at  public  auction,  776. 

court  must  direct  terms  of  or  credit,  776. 

disposition  of  proceeds,  773. 

party  holding  other  securities  may  be  required  to  exhaust 
them.  772. 
Jndsment 

debtor  may  direct  order  of,  when,  694. 
of  property  by  gruardian.     See  tit.  Sale  of  Property  and  Dis- 
position  of  Proceed*  by  Gnardlans. 
of   property    of   decedent,      ^ee    tit.    Sale  and   Conveyance   of 

Property  of  Decedents. 
of  real  estate  on  execution.     See  tits.  Bxeentlon  of  Jndvmeat 

In  CItU  Actional  Real  Property, 
ofllccr 

nor  deputy  to  be  purchaser  at,  694. 

to  follow  directions  of  Judgrment  debtor,  694. 
on  execution,  injunction  after  and  before  conveyance,  746. 
on    tpreclosure.      See   tit.    Foreclosure   of   Mortvase. 
on  mort^agre  foreclosure.     See  tit.  Foreclosure  of  Mortsagre. 
over  two  hundred  dollars,  effect  of  statute  of  frauds,  1973. 
personal  property,  how  sold,  694. 
postponement  of.     See  tits.  Sale  and  Conveyance  of  Property 

of  Decedent f .Sale  of  Real  Property,  etc. 
real   property,  how  sold,   694. 
redemption  from.     See   tit.  Redemption. 

SALES  AND  CONVEYANCE  OF  PROPERTY  OF  DECEDENTS. 

See  tit.  Sale, 
account  to  be  returned,  1576. 

but  one  petition,  order,  and  sale  must  be  had  when  it  is  pos- 
sible to  do  so,   1619. 

conAHBlsslons    for 

executor,  etc.,  not  liable  for,   1559. 
real  estate  ag-ent  entitled  to,  1569. 
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SALE    AND    CONVEYANCE    OF    PROrERTY    OF    DECEDF.XTS 
(continued), 
court  must  order  sale,  when,  1525. 
debts,  estate  all  chargreable  with,  1516. 
estate  chargeable  with  debts,  no  priority,  1516. 
executor,  etc.,  must  not  be  purchaser,  1576. 
fraud,  1572,  1576. 
in   general,   1516-1519. 
limitations  of  actions  for  vacating,   1673,   1574. 

mines  and  mining  Interentii 

as  to,   1529. 

further  proceedings  to  conform   to,  what  provisions,   1533. 

may  be  sold  how,  as  to,  1529. 

may  be  sold,  when,  1529. 

notice  may  be  dispensed  with,  when,  1531. 

order   of  sale 

copy  of  to  be  recorded,  1580. 

how   obtained,    1580. 

when  and  how  made,  1532. 

order   to  show  canae 

as  to  generally,  1580. 
hearing   of,    1580. 

how  made  and  on  what  notice,  1531. 
service    of,    1580. 
petition  for  sale,  who  may  file  and  what  to  contain,  1518, 

1&19,  1530. 
proceedings  subsequent  to,  1533. 
publication  of  description  of  estate,   1712. 
who  may  petition  for,   1530. 
misconduct  of  executor,  etc.,  1571. 

mortgages  and  leases  of  real  property  of  decedent.     See  tiL 
MorlHTases  and  lieaiiefi  of  Real  Property  of  Decedent. 

must  be  under  oath,  1517. 

no  priority  between  realty  and  personalty,  1516. 

no  sale  valid,  except  by  order  of  unperlor  conrt 

as  to,   1517. 

choses   in   action,    how  sold,    1524. 

order  of  sale,  what  to  direct  and  what  to  be  first  sold,  152S.  ' 

order  to  sell   personal   property.      See   <^ersonnl   property*** 
this   title, 
as  to,    1523. 

partnership  interest,  how  sold,   1524. 

petitions   for   order  of   sale.    1518. 

sale  of  personal  property  of  deceased  persons,   1627. 
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SALE  AND  CONVEYANCE  OF  PROPERTY  OF  DECEDENTS 

(continued), 
non-resident,  sale  or  delivery  of  property  where  decedent*  a, 

1667. 
not  valid  except  by  order  of  court,  1517. 
order  necessary,  when.  1517. 
pcraonal    propertT" 

as   to,   1526. 

choses   in   action,   1524. 
conduct  of,   1526,   1638. 

fraudulently  transferred  by  decedent,  1597. 
must  be  present,   1525. 
notice 

of  application  for,   1523. 

posting  and    publishingr,    1526. 
on  petition  for  sale  of,   1639. 
order  for,   1525. 
partnership  interests,   1524. 

how  sold,  1524. 

Inquiry   before   confirmation,    1524. 

may  be   sold,   1523. 
perisha'ble  and   depreciating  property,    1522. 

liability   of   executor,    1519. 

no  notice  necessary,  1519. 
petition,    1523. 

order  and  sale,  but  one  necessary,  when,   1519. 

renewing:,  1523. 

place  of,  1526. 

public   auction,    1526. 

sale,  conduct  of,   1526. 

unclaimed  personalty  of  absentee,  sale  of,  1693. 

when  will  be  ordered,  1526. 
petltioB  for 

as  to,   1518,   1519,   1537. 

by  Imterciited  party 

contents  and  notice  of,  1545. 

form  of  petition,   1545. 

when  executor  neglects  to,  1545. 

defective,  how  cured,  1518. 

failure  to  set  forth  requisite  facts,  1518,  1537. 

may   include  real   estate  and   personal   property,   1536. 

objections   to,   and   hearing  of,   1518. 

requisites  of,  1518,  1519,   1537. 

service  of  copy,  assent  given,  or  publication  made,  1539. 

to  be  flled,   1538. 

what    to   contain,   1537. 
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SALE    AND    CONVEYANCE   OF    PROPERTY   OF   DECKDKNTS 
(continued), 
power,  sale  under,   1561. 
private,   time   of  makings,   1549. 
purchaser  must  not  be  executor,  etc.,  1676. 
real  property.  Interest  thcrelmy  and  confirmation   thereof 
acconnt  of 

attachment,  negrlect  to  return,  1576. 

liability  of  executor  for  failure  to  make,  1575. 

neglect  to  return,   revocation  of  letters,   1676. 

sale  to  be  returned,  1575. 
amount  to  be  returned  within  thirty  days,  1576. 
application  for,  manner  of  sale  of  personalty^  on,  1639. 
appraisement,  sale  for  more  or  less  than,   1614. 
as  to,  1536. 

blddlngrs,  opening:*   1552. 
bond 

additional,  when  and  when  not  ordered,  1389. 

not  required   where   dispensed   with   in  will,   1896. 

required  althougrh  dispensed  with  in  will,  when,   1396. 
but  one  petition,  order,  and  sale  to  be  had,  when,  1519. 
compelling:   to   make,   1544. 
confirnBatloa 

as  to,  1550,   1554,   1556.   1561. 

increased  bid  of  ten  per  cent,  1552. 

of,  recording  the  order,  1554. 

ordei^  of,  to  show  proof  of  notice,  1556. 

petition  for  need  not  publish  description  of  realty.  1712. 

when  to  be  confirmed,  1564. 
contract   for  purchaae   of  landu  by   decedent  may  be  avldy 

bOfT 

as   to,  15€5. 

conditions  of  sale,  1566. 

executor  to  assign  contract,  1568. 

purchaser  to  give  bond,  1567. 
contribution  among  legatees 

as  to,  1564. 
conveyances,  generally,  1555. 

as  to,  1555. 

contents  of,  1555. 

execution  nf,  1555. 

what  passes,  1555. 
county,  must  be  within,  1548. 
credit  on,  1551. 

security,   1551.  • 
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SALE    AND   CONVEYANCE    OF    PROPERTY   OF    DECEDENTS 
(continued). 
real  property,  Interest,  etc.    (continued). 
debt* 

contribution  among  legatees,  etc.,  1564. 
estate  subject  to,   1563. 
where  will  provides  for,  1561. 
where   will   provision    insufficient,    1662. 
deed,  requisites  of,  1555. 
description,  publication  of,  1712. 
enciumbered 

deposit  of  proceeds  in  court,  1569. 
mortgagee  or  lienholder  as  purchaser,  1570. 
realty 

proceeds,  how  applied,  1569.  ^ 

surplus,   1569. 
en  masse,  or  parcels,  1544. 
estate  subject  to  debts,  etc.,  1563. 
executor  or  administrator  may  •ell  property,  fvlien 
as  to  generally,  1536. 
administrator,   executor,   and  witness   may   be   examined, 

1541. 
bids,  when  and  how  received,  1549. 
executor  cannot  purchase  or  be  interested,  1576. 
hearing  after  proof  of  service,  1540. 

if  any  of  matters  enumerated  cannot  be  ascertained,  1587. 
interested  pernonji  may  apply  for  order  of  sale 
as  to  generally,   1545. 
form  of  petition  by,  1545. 
may  be  at  public  or  private  sale,  1644. 
may  file  objections,  when  and  how,  1653. 
ninety  per  cent  of  appraised  value  must  be  offered,  1550. 
notice  of  sale 
as   to,   1547. 
order 

of  sale,  what  order  of  sale  must  contain,  1644. 
to  persons  interested  to  appear,  copy  to  be  served,  as- 
sent given  or  publication  made,  1539. 
presentation  of  claims,  as  to,  1540. 
private  sale  of,  how  made,  and  notice  thereof,  1549. 
purchase  money  on  sale  on  credit,  how  secured,  1551. 
return  of  proceedings 
as   to   generally,   1552. 
notice  of  hearing,  1552. 
return  of  sale,  1552. 
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SALE    AND    CONVEYANCE    OF    PROPERTY   OF    DECEDENTJ« 
(continued). 
real  property.  Interest,  etc.   (continued). 

executor  or   admlmtotrator   may  sell   property^  'vrhea    (con- 
tinued). 
retnra  of  proceedlmss  (continued). 
notice  of   hearlniT    (continued). 

setting  aside  sale  «nd  resale,  1562. 
securing  purchase  money  where  sale  on  credit,  1551. 
time  and  place  of  sale,  154S. 
to  sell  real  estate  or  any  part,  when,  1542. 
verified  petition  for  sale  and  what  to  contain.  1537. 
yfho  may  file  objections  and  when,  1553. 
witness  may  be  examined,   1541. 
fraud   in,  executor  liable   in  double  damages,   1572. 
fraudulent 

conveyance  by 
decedent,  1597. 

executor,   disposition    of   property    on    recovery,    1591. 
sales 

as  to,  1572. 

liability  of  executor,  1572. 
fraudulently   conveyed   by   decedent   and   recovered,   1597. 
grounds   for  ordering,   1536,    1543. 
hearing 
as  to,  1540. 

claims  may  be  passed  on  at,  1540. 
examination  of  ' 

executor,   1541. 
witnesses,   1541. 
order  of  sale,  1541. 
holder  of  mortgage  or  lien  may  purchase  lands,  1570. 
administrator    and    executor    liable    for    misconduct    in 

sale,  1571. 
as  to,  1570. 

is  receipt  of  amount  of  his  claim  and  valid  payment* 
157T). 
in  general,  1536. 

land  contracted  for  by  deceased,   1565,   1568, 
Hen  on  land.   1569,  1570. 
limitation    of    action    for    vacating    sale,    to    what    cases 

provision    does    not   apply,  1574. 
manner  pf  sale  of  land,  1547. 
misconduct    in,    executor's    liability,    1571,    1672. 
mortgaged  land,  1569,   1670. 
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SALE    AND   CONVEYANCE    OP    PROPERTY   OF    DECEDENTS   " 
(continued). 
real  property,  Interest,  etc.    (continued). 

meirlect 

or  misconduct  of  executor,  liability  for,  1571. 

to  apply  for,   1645. 
Botlee  of 

dispensed  with  by  assent  in  writing,  1539. 

postinfiT  a>nd  publishin?,  1547. 

postponement,  1658. 

requisites,  1647. 

to  be  eiven,  1547,  1549. 

to  he  proved,  1568. 
objections  to,  may  be  filed,  1668. 
one  published  description  sufficient,  1712. 
order 

for,   what  to  contain,   1644. 

may  include  all  or  any  part,  when,  1542. 

of  confirmation,  what  to  state,  1666. 

of  sale,  1643-1646. 

to  show  cause,   1688,   1639. 

proof  of   service,    1640. 

service  of,  1539. 
petition  for.     See  <<petitlOB  for,"  this  title. 

may  include  personal  property,  1686. 
place  and  time  of,   1548. 

place  of,  where   land  in  two  counties,  1648. 
postponement   of,    notice,   etc.,    1558. 
private 

appraisement,  1650. 

confirmation  of,   1560. 

bids,    1549. 

how  made,  1544,  1549. 

ninety  per  cent   must  be   offered,   1550. 

notice  of  posting-  and  publishingr,   1549. 

sale,  notice  of,  what  to  state,  1649. 
provision  in  will,  1560,  1561. 

insufficient,  what  property  sold,   1562. 
public  or  private,  1544. 
refusal  of  purchaser  to  comply,  1664. 
resale,    1652.  . 
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and  hearlnfiT  thereon,  1662. 
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SALE   AND   CONVEYANCE    OF    PROPERTY   OF    DECEDENTS 
(continued). 
real  property*  Interent,  etc.    (continued). 
return  (continued), 
by  executor,  1562. 

of  failure  to  make,  punishment  for,  1675. 
of  sale  to  be  made,  1575. 
fMile 

by  executor  or  admliiiiitratory  of  landa   nnder  nt^rtsase 
or  Uen 
as  to,  1669. 
may  be  pontponed 
as  to,  1567. 

notice  of  postponement,   1558. 
without  order,  as  to,  grenerally,  1661. 
where  provision   by   will   insufficient,   1562. 
time  and  place  of,  1548. 
vacation  of,  1552. 
what  title  and  interest  pass,  1665. 
when  order  of  confirmation  is  to  be  made,  and  when  not, 

as  to,  1554. 
when  to  be  sold,  1536. 
where  part  devised.  1544. 

where  payments  of  debts,  etc.,  provided  for  by  will,  1560. 
where  provisions  for  sale  by  will  insufficient,  as  to»  1662. 
without  order  of  court,  1561. 
witnesses,   examination   of.   1541. 
recording  order  confirming,  1719. 
sales  in  sreneral,  1516. 
to  be  confirmed,  1517. 
to  be  reported,  1517. 
under  pow^er  In   will 

directions  to  be  followed,  1661. 
order  not  necessary,  1561. 
to  be  confirmed,  1661. 
to  be  returned  and  confirmed,  1561. 
what  property  to  be  sold  first,  1525. 
where  decedent  a  non-resident,   1667. 

SALE  OF  PROPERTY  AND  DISPOSITION  OF  PROCBKDS  BY 
GUARDIANS.     See  tit   Sale, 
application 

for, order  for,  hearingr,  1784. 
of  proceeds  of  sale,  1779.  ^ 

bond  and  mort^agre  to  be  siv^n  for  deferred  payments,  1791. 
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SALE  OF  PROPERTY  AND   DISPOSITION  OF  PROCEEDS   BY 

GUARDIANS   (continued), 
bond  before  sale,  1788. 
condlttoAa 

for,  of  real  property,  1791. 

of  sale  of  real  estate,  1791. 
copy  of  order  to  be  served,  published,  or  consent  filed,  1783. 
costs  to  be  awarded  to  whom,  1786. 
court  may  order  investment  of  money  of  ward,  1792. 
hearing:  of  application,   1784. 
Investment  of  proce'eds  of  sale,  1780. 
limit  of  order  of  sale,  1790.. 
limited  to  order  for,  1791. 
may  sell  In  certain  cases,  1777. 
new  sale,  when  bid  disproportionate  to  value,  1789. 
notice   to  next  of  kin  in  case  of  sale,  how  sriven,   1782. 
order  for  sale 

how  obtained,   1781. 

to  specify  what,  1787. 
■ale 

application  of  proceeds  of,  1779. 

investment  of  proceeds  of,  1780. 

in  what  cases,  1777. 

of  real  estate  to  be  made  upon  order  of  court,  1778. 

order  for,  how  obtained,  1781. 

property  subject  to,  1777. 
the  proceedings  for  sale  to  conform  to  what  provision,  1789. 
who  may  examine  on  hearlngr,  1786. 
SAlf  FRANCISCO 
classification  of  Judgres  as  to  terms  of  ofllce,  67. 
Judgrments  and  orders  of  any  session  as  effective  as  if  all 

Judges  presided,  67. 
number  of  superior  Judges,  67. 
prealdlnv   Jadve 

election  and  removal  of,  68. 

to  distribute  and  prescribe  order  of  business,  67. 
■aperlor   covrt 

presldingr  Judgre  to  prescribe  times  of  holding  special  ses- 
sion,  73. 

sessions  of,  number  of,  68. 
SAN  JOACIUIN   COUNTY 

number  of  Judgres,  66. 
SANTA  CLARA  COUNTY 
number  of  Judges,  66. 
SATISFACTION 

acknowledgment  of  by  attorney,  283,  675. 
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SATISFACTION    (continued). 

attorney  may  receive  payment  and  grive,  283,  675. 

of  Judgment  how  made,  675. 
SAVINGS    SOCIBTY 

application  for  voluntary  dissolution,   1234. 
SAVINGS   AND   LOAN   ASSOCIATION 

dissolution  of,   1234. 
SAVINGS   BANK 

deposits.     See  tit  Batmtea  of  Decedents. 

limitation  of  action  ag^ainst,   348. 
SCIENTIFIC   CORPORATION.     See   tit.    Corpormtten. 

application  for  change  of  nam&  of,  how  made,  1276. 
SCIRE  FACIAS 

writ  of,  abolished,  802. 
SEA-SHORE.     See   tits.   BooBdarleai  Deacrtptioa  of  I^aad. 
SEAIi.      See    tit.    Seala   of   Court. 

compromise  of  debt  good  without,  1934. 

court  commissioner,   of,   259. 

court,  of,  147. 

clerk  to  keep,  152. 

how  provided,  151. 

to  what  documents  to  be  affixed,  163. 

when  private  seal  used,  161. 

courts,  what  courts  must  have,  147.  " 

custody  of,  clerk  to  have,  161. 

definition  of,  14,  1930. 

distinction   between    sealed   and   unsealed   instruments  abol- 
ished, 1932. 

effect  of,  1932. 

execution,  necessary  on,  682. 

executor,  etc.,  appointment  of,  necessary  for,  161. 

foreiflrn,  1931. 

gruardian,  etc.,  appointment  of,  necessary  for,  153. 

how   made,   1931. 

how  provided,   161. 

Judicial  notice  of,  1875. 

of  court  commissioner,  259. 

police   court,   of,   150. 

private,   how  made,   1931. 

probate,  certificate  of,  necessary  for,  153. 

public,  how  made,  1931. 

record,  copy  of,  necessary  for,  153, 

scroll  or  sigm,   1931. 

sealed  Instrument  may  be  changed  or  dischargred  by  unsealed. 
1932. 

superior  court,  of,  149. 
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SEAL,   (continued). 

supreme  court,  of,  148. 

telegrram,  how  described  by,  1017. 

to  letters  of  administration.     See  tit.  Form  of  Iiotterii  of  Ad- 

mlalstratlOB. 
to  what  document  to  be  affixed.  153. 
what  courts  shall  have,  147. 
wjrit,  necessary  for,  153. 
SBaLbd  VBRDICT.     See  tit.  Jury. 

as  to,  617. 
SBALS   OF  COURTS 
clerk  of  court  to  keep,  162. 
courts  which  shall  have  seals,   147. 
how  seals  provided,   151. 
of   inferior   courts,    149.  y 

of  police  courts  of  cities  and  counties,  150. 
of  supreme  court,  148. 
private  seals  used,  when,  151. 
to  what  documents  to  be  affixed,  153. 
SEAMBN.     See  tit.  ShIpM  mnd  ShtpplAs. 

exempt  from  Jury  duty,  200. 
SBARCHBR    OF   RECORDS 

what  property  of  exempt  from  execution,  690. 
SECONDARY   EVIDENCE.     See   tit   Evidence. 
SECRETARY 

and  balllffii  of  sapreme  coart 
appointment   of,    266. 
duties  of,  269. 
tenure  of  office   of,   266. 
of  supreme  court,  265,  266. 
SECTION 
meaning:  of,   17. 
refers   to   what,    17. 
SEDUCTION 
aetton 

by  father  for,  375. 
by    guardian,   375. 
limitation  of  action  for,  340. 
private  sittingrs,  125. 
unmarried  female  may  recover  exemplary  damagres  for  own, 

874. 
woman,  unmarried,  may  sue  for,  374. 
SEIZIN    OF    LAND 
within  five  year* 

when  necessary  in  action  for  real  property,  318. 
when  necessary  In  action   or  defense  arising:  out   of  title 
to,   or  rents  of  real  property,  319. 
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SKNATB.      See    tits.    Coart    off   ImpeachmeBtf   Im^ackmeBt. 

sitting  as   a   court   of   impeachment,    36. 
slttingr  senators  to  be  upon  oath,  36. 
two  thirds  constitute  quorum  in  impeachment,  36. 
SE3PARATE   APPEAL 

to  supreme  court.     See  tit.  Appeals. 
SBRVANT.     See  tits.  Airent  and  Aircacri  Evidence |  Master  aad 

Servant)    Principal    and    Avent. 
SESRVICE:.     See  tits.  Attachment  |  Execution  |  Notlceai  Proce«is 

Subpoena;  Summona. 
acknowledgrement  by  attorney.     See  tit.  Attoraeya  at  I«aw. 
affidavit  of,  service  provable  by,  2009. 
appearance  equivalent  to,  416. 
association,  on,  388,  411. 
attorney 

entitled  to  be  served  for  party,  1014. 

on,  manner  of,  1011. 
by  publication.     See  tit.  Publication. 

deposit   in  post-office  of  copy,    415. 
by  telegraph,  1017. 
certiorari,  of,   1074. 
complaint,    copy,   410,    527. 
contempt   proceedings,    1016. 
corporation,  on,   411. 
expenses  of,  included  in  costs,  1021. 
guardian,  on,  equivalent  to  service  on  ward,   1722. 
how  made  in  action  relating:  to  real  property,  749. 
in  Justices'  court.     See  tit.  Proceedlnjra  In  Justice*'  C«»nrt. 
injunction,  of  complaint  and  affidavit.  In,  627. 
mail,  by,  1012. 

how    made,    1013. 

when  complete,  1013. 

when   may  be   made,   1012. 
mandate,    writ   of,    1097. 

need  not  be  made  if  defendant  does  not  appear,  1014. 
non-realdenty  on 

attorney,  1016. 

manner  of,   1016. 
notice  and  papers,  how  served,  1011. 

notices,  after  appearance  defendant  entitled  to  all,   1014. 
of  summons.      See   tit.   Service  off  Summons. 
party,   on,  manner  of,   1011. 
prohibition,   writ  of,   1096. 
proof  of,  416. 
publication    by,    412,    413,    415. 

1430 


INDEX. 
[References  are  to  sections.] 

SERVICE   (continued). 

review,  writ  of,  1074. 

several  defendants,  some  served,  414. 

subpoena,  of,  1987,  1988. 

telegrraph,  by,   1017. 

tenant  holding:  oyer,  of  notice  on,  1162. 

time  for,  extension  of,  1054. 
SBRVICB   OF   SUMMONS.      See   tit.    SmninoBS. 

as  to  generally,  410-415. 

by  publication.     See  tit.  PoMlcatloB. 

certificate  of,  410. 

gives  Jurisdiction,  416. 

hoipr    acrvlce    made 
as  to  grenerally,  411. 

by  publication.     See  tit.  PabltcatlOB  of  Sammona. 
SBSSIOIV 

of  supreme  court,  47. 
SEST-OFF.      See    tit.    Couterelalm. 

assignment  of  chose  not  to  prejudice,  368. 

bill  or  note,  assigmment  not'  affected  by  set-off,  368. 

croMHdemaada 

deemed  compensated,  440. 

not  affected  by  death  or  assignment,  440. 

improvements,  as  in  ejectment,  741. 

mechanics,   lien,   1184. 

right  of,   in   claims  against  estate.     See   tit   Claims 
Biitatcs. 

when  value  of  improvements  can  be  allowed  in  action  to  try 
title.  741. 
SETTING  ASIDE  JUDGMENT.     See  tit.  Jadflrment. 

of  executor  or  administrator.     See  tit.  Executor  and  Admla- 
latrmtor. 
SBrfTLBR.     See  tit.   Swamp-IiSnd  District. 
SETTLEMENT 

of  administrator.     See  tit.  Administrator. 

of   executor.     See   tit.   Executor. 

of  guardian.     See  tit.  Gnardlaa. 

of    trustee.      See    tit.    Tnwteea. 

SBIVER 

mechanics'  lien  for  connecting  house  with,  when,  1191a. 

SHAM  ANSWER 

Striking  out,  453. 

SHARES 

levy  on,   incorporation,   541,   542,   688. 
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SHJBRIFF.     See  tits.  Arreatf  AttaebmeAt)  Bmlli  Jeatlcc*'  C««rti 
JUndersherllf. 

action,  agrainst  for  ofncial  acts,  1055. 

and  deputies  ex  officio  officers  of  Justices'  courts.   87. 

arrest  by,  how  made,  485. 

attachment   of  vessel,   820. 

attorney,   dlsquallflcation  to  act  as,  96. 

ball 

liability  as,  on  bond,  501. 
money  to  be  deposited  in  court,  497. 
when  liable  as,   501. 
court-room,  must  provide,  144. 

dcpatles  1b  JaMtlceM'  courts 

duties,    87. 

liability    for,    87. 

salary,   87. 
dischargre  from  liability  as  ball,   501. 
disqualification  to  act  as  attorney,  96, 
duty  to  provide  suitable  rooms  for  Judgre,  144. 
escape,  limitation  of  action  agralnst,  for,  340. 
ex  officio  officer  of  justices'  court,   87. 

execatloB 

may  Issue  to  any,  687. 

not  to  purchase  at,   694. 

penalty  for  selling:  under,   without  notice,   693. 

sale.      See   tit.   Bxecatlomn. 

writ  of,  requires  what  of,  682. 
expenses   of  providing  suitable   rooms,   how  paid.    14  4. 
in  contempt  proceedlngrs  must  arrest  and  detain  person  un- 
til  discharged,   1214. 

Indemnity 

notice  to  sureties  of  action  brought  agralnst  him,  effect  of. 

1055. 
to,  on  claim  of  property,  689. 
Judgment  against,  conclusive  against  sureties,  when,  1055. 

Jnrors 

list  of,  to  be  delivered  to  sheriff,  219. 

nammomlnjr 

forthwith,  226. 

to  complete  panel,  227. 

Jaiitlcres'  court 

an  officer  of,  86. 

attendance  and   duties  of,   86. 
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SHERIFF    (continued). 

Jmittceii'  coari    (continued).. 
depaty 

dutjes  of,  87. 
salary   of,   87. 
doty  to 

provide  rooms  for»  88. 
serve  process,  etc.,  issued  by,  87.. 
ex  officio  officer  of,  87. 
Itabtllty 

for  deputies,  87. 
on  bond,  87. 
llablltty 

for  arrest  of  witness,  2068. 

for  takingr  property  of  third  person  under  execution,   689. 
on  bond,  for  duties  in  justices'  courts,  87. 
to  third  person  in  replevin,  519. 
limitation  of  action  against,  339,  340. 
official  bond,  liability  on  as  bail,  601. 
powers   and   duties   of,   prescribed   by   Political     and     Penal 

Codes,    262. 
proceedingrs  on  Judgrment  agralnst  sheriff  liable  as  bail,   502. 
receipt  of,  for  accounts  collected  in  attachments,  547. 
requisition  to,,  in  replevin,  511. 
service  of  subpoena  on  concealed  witness,  1988. 
sureties'  liability  for  default  in  deposit  made  in  lieu  of  bail, 

600. 
summon  Jurors,  how  to,  225. 
to    detain    prisoner    arrested    for    contempt    until    discharged, 

1214. 
to  give  written  Instructions  to  as  to  property,   543. 
to  notify  plaintiff  of  arrest,  864. 
to  provide  court-rooms,   etc.,  when,   144. 
when   liable  as  bail,   501. 
SHERIFF'S    certificate:.     See    tit.    Certlllcate  of  Sale. 
SHERIFF'S  DEED.     See  tits.  Deeda|  Execution  Sale. 
to  escheated  estate,   1271. 
when  to  be  executed,  703. 
SHERIFF'S  JURY.     See   tits.      Jury)   Sheriff. 
SHERIFF'S   SALE.     See   tit.  BxeeutloB. 

SHIPS   AND   SHIPPING.     See    tit.   Actions     asaimiit      Steamera. 
Vesaels,  am  A  Boats. 
actions  against.  813-827. 
answer,  who  may,  820. 
appearance,   who   may  enter,   823. 
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SHIPS  AND   SHIPPING    (continued). 
attached  Teasel 

claims  of  seamen  ag^ainst.  how  proved,  826. 
notice  of  sale,   824. 

•ale  of 

application  of  proceeds,  824. 

where  claim  for  wagres  Involved,  824. 
at  auction,  824. 

attachmeat  of  vessel 

as  to,  818-824. 

claim  for  wagres  may  be  asserted  notwithstandingr.  826. 

clerk  to  issue,  818. 

custody,  820. 

discharge  of,  822. 

how   procured,    822. 

undertaking:  or  deposit,   822. 
rigrht  of.  817. 

sbeiill 

may  not  interfere  with   merchandise,   bagrgragre,   820. 
must  execute  writ  without  delay,  820. 
time   for,    818. 


as   to   grenerally,    818. 

exception  to  sureties,  822. 
who  may  defend  action,  821. 
writ  to  be  directed  to  what  sheriff,  819. 

claim   of 

marlaer  or  seamaa 

agrainst  attached  vessel,  how  proved,  825. 
contest    of,    826. 

failure    to    contest,   admission,    826. 
reference  of  on  contest,  826. 

review  of  finding  of  clerk  or  referee  respectinSi  S2€. 
complaint  must  be  verified  in  action  agrainst  vessel,   815. 

executloa 

against  ship,  where  claim  for  wages  asserted,  application 
of  proceeds,  824. 

and  sale,   824. 

sale,  notice  of,   827. 

sale  of  vessel,  notice,  what  to  contain,  827. 
Jurisdiction,  justices'  court,  116. 
Jury  duty,  employee  of  vessel  is  exempt  from,  200. 
Justices'  court  has  no  Jurisdiction,  116. 
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SHIPS  AND   SHIPPING    (continued). 

llemji  j 

agralnst,   813.  j 

limitation  of  action  on,  813. 

on  vessels,  what  demands  constitute,  813. 
notice  of  sheriff's  sale,  what  to  contain,  827. 


aclionfl  to  be  agrainst,  if  known,  814. 

unknown,  814. 
parties    defendant 

in  action  asrainst  vessel,   814. 

lienholders,  814. 
res  Judicata,  judgement  of  court  of  admiralty  as,  1914. 


exemption   of,    690. 

justices'  court  has  no  Jurisdiction,  114. 
sheriff's  sale,  notice  of,  what  to  contain,  827. 

■anmionsy  •ervlc«  on 

master,  mate,  etc.,  816. 
owners  of  vessel,  816. 

▼ea»elii  liable 

for  injuries,   813. 
'         for  services,  813. 

for  wharf asre  and  anchorage,  813. 

for  what  claims,   813. 

on   contract   to   carry,    813. 

waves   off  aeamen 

claim   of  agralnbt   attached  vessel,   how   proved,   826. 
may  be  asserted  notwithstanding  attachment  of  ship,  how, 
826. 

SHORES.     See   tit  Deacrlptlon  of  liand. 

SHORTHAND   RKPORTBR.     See   tits.    Coart  Reporter |  Phono- 
Sraphlc    Reporter. 

as  to,  268-274. 
generally,  268-274. 

none  in  attendance,  clerk  to  take  testimony,  1051. 
opinions  and  instructions  may  be  taken  down  by,   274a. 
to  transcribe  report  of  trial,  on  appeal,  953a. 
SICKNESS 

excuses  non-appearance  in  contempt,   1221. 

Juror,  proceedings  in  case  of,  615. 

Justice,   transfer  of  cause,   90. 

superior  Judgre,  appointment  of  substitute  by  governor,  160. 
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SIGNATURE 

admitted  when,  446-449,  887. 
includes  mark,   17. 

mark,  sigrnature  by,  to  be  witnessed  by  two  persons,   17. 
to  affidavit.     See  tit.  AllldaTit. 
to  pleadingrs.     See  tit.  VerlllcatfoA. 
when  admitted,   446-449. 
In  justices*  court,   887. 

SINGULAR 

includes  plural,   17. 

SISTER   STATE 

books  containing:  laws'  of,  presumed  to  be  correct,   1900. 
documents  of,  proved  how,   1918. 
Judg-ment  of,  enforced  how,  1913. 
Jadtclal  record  of 

effect  of,  1913. 

proved    how,    1906. 
Justices'  Judgrment  in,   proved  how,   1921. 
laws  of 

limitation  of,  effect  of,  361. 

proved  how,  1902. 

unwritten,  proved  how,  1902. 
limitation   laws   of,   effect,   361. 
SITTINGS 

public  and   private,   124,   125. 
SLANDER.     See  tit  Libel  and  Slander. 
answer  in,  461. 
Justification,  461. 
limitation  of  action  for,  340. 
mitierating:   circumstances,    evidence   of,    461. 
pleading:  in  actions  for,  461. 
SLOUGH.     See  tits.  Boandarles;  Dencriptlon  of  Land. 
S  >CIRTY.     See   tit.   Anaoclatlou. 

changre  of  name,   1276. 
SOLE    TRADER 

community  property,  may  have  five  hundred  dollars  of,  1814. 
decree 

authorizing:  one  to  act  as,  1817,  1819. 

Judg^ment,  1817. 

what   it   must   be,    1817. 
hearing:    of    petition,    1816. 
husband  of  not  liable  for  debts,  1821. 

may  have  five  hundred  dollars  of,  1814. 
liabilities  and  rights  of,   1819. 
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SOLE  TRADER  (continued). 

liable  for  maintenance  of  minor  children,  182Q. 

may   have   Ave   hundred   dollars   of   community   or   husband'd 

property,   1814. 
must  maintain  her  children,  1820. 

notice  of 

mppllcatlon  to  become 

contents  of,  1812. 
proof  of,   1816. 
publication  of,   1812. 
how  g-iven,  1812. 
what   to  contain,    1812. 
.    oath   to   be  re<>orc1e«l 
as  to,  1818. 

administered  by  clerk,  1818. 
opposition,  what  to  contain,  and  verification  of,  1815. 
order  to  be  recorded,  1818. 

petition 

statement 

of  fact  of  insufficient  support,   1813. 
of.   any   other  grounds,    1813. 
of  nature  of  business  proposed,  1813. 
that  application  made  in  good  faith,  1813. 
what  to  contain,   1813. 
when  filed,  1813. 

who  may  oppose,  and  how,  1815. 
proceedings,  1811*1821. 
recording  decree  authorizing,   1818. 
rights  and  liabilities  of,  1819. 
trial,    1816. 
who  may  become,   1811. 

iprho  may  oppooe,   and   how 

as  to  generally,  1815.      ^ 

denial  that  application  is  made  In  good  faith,  1818. 

hearing,  1816. 

special   denial,   1815. 

trial  or  hearing,  1816. 

SONOMA   COUNTY 

number  of  judges,  66. 

SPANISH   GRANTS,     See   tit.   Mexican  and   Spanish   Grants. 
SPANISH  LANGUAGE 

proceedings  in,  abolished,   185,   1056. 
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STATE    (continued). 

officers  of,  do  not  give  security,  undertakings,  etc.,    1058. 
undertakings,  security,  etc.,  need  not  give,  1068. 

STATE  LANDS.     See   tit.   Pabllc  Lands. 

STATE   TIDE-LANDS    COMMISSIONERS.     See    tit.    Tlde-Laada. 

STATE  TREASURY 
depoalt  iB 

in  condemnation  proceedings,   1264. 
in   escheat  proceedings,   1272. 

STATED  ACCOUNT.     See  tits.  Aceouai)  Account  Stated. 

STATEMENT.     See   tits.   Appeal}  New  Trial. 

amendments,  extension  of  time,   1064. 

appeal 

on,  amended,  service  of,  661. 

on,  amendment   of,    661. 

on,  how  settled,   661. 

on,  must  contain   only  what,   661. 

on,  service  on  adverse  party,  661. 

on,  time  for  proposing,  661. 

what  may  be  used  on,  950. 
extension  of  time,  1054. 
justices'  court,  appeal  from,   93. 
new  trial 

amendment,  time  to  prepare  and  serve,  659. 

errors  of  law,  specifications  of  particulars,  659. 

how  prepared  when  granted  on  court's  own  motion,   662. 

insufficiency  of  evidence,  specification  of  particulars;  €59. 

Judge  to  sign  and  certify,  659. 

notice  of  settlement,   659. 

power  of  Judges  in  settling  and  certifying,  653. 

presentment  to  Judge,  659. 

settlement  of,  659. 

time  to  prepare  and  serve,  659. 

to  be  filed,  659. 

useless  and  redundant  matter  to  be  stricken  out,  659. 

where  case  tried  by  referee,  659.. 
of  demand,  mistakes  or  errors  in  not  to  invalidate  claim  to 

mechanics'  lien,   1203a. 
on  appeal  to  superior  court  on  questions  of  law,  975. 

STATEMENT  ON  APPEAL.     See   tit.   Appeal,  Statemeat  on. 
STATUTE.     See  tit.   Evidence. 

authentication  of  foreign.  1918. 

books   containing,   as   evidence,   1900. 
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STATUTE    (continued). 
code 

continuation   of,   5. 

consistent  with,  nojL  continued  in  force,  18. 

inconsistent   with,   repealed,   18. 

private  statute  not  repealed  by,  18. 

repeal  by,  does  not  revive  former  law,  18. 

repeals  statutes  on  matters  covered  by,  18. 

retroactive,  is  not,  3. 
constitution,   definition  of,   1897. 
conatructloB  of.     See  tit.  CoastructlOA. 

as  to,  1858,  1859,  1865. 

court  confined  to  terms  or  substance,  1858. 

duty   of  Judge,    1858. 

effect  to  be  griven  to  all  parts,  1858. 

for  court,  2102. 

constmctlona 

two,  construed  in  favor  of  natural  rigrht,  1866. 

where  statute  capable  of  two  interpretations,  1864. 
definition   of,   1897. 

existing:  construction  of  provision  similar  to,   in   code,   5. 
foreigrn,   as   evidence,    1902. 
inconsistent  with  code  repealed,   18. 
intention  of  leerislature  to  grovern,   1859. 
limitation  of  action  upon,   for  penalty  or  forfeiture,   340. 
not  continued  in   force  because  consistent  with  code,   18. 
not  expressly  continued  in  force  repealed,  18. 
particular  intent  prevails  over  greneral,  1859. 
pleading:,  private,  459. 
private,   1898. 

not  repealed  by  code,  18. 
public  and  private  defined,  1898. 

recital*  In 

effect  of,  1903. 

how  far  evidence,   1903. 
repeal  of  does  not  revive  former  law,  18. 
retroactive,  code  is  not,  3. 

sales  at  auction,  memorandum  by  auctioneer,  1973. 
section,  meaning:  of,  17. 
two  interpretations,  capable  of,   1864. 
what  are,  1897. 
written   laws   of  state,   in   what  contained,    1897. 

STATVTB  OF  FRAUDS.     See  tit.  Evidence. 
agreement    for    sale    of    real    estate,    1973. 
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STATUTE  OF  FRAUDS  (continued), 
authority  of  agrent  to  sell  realty  must  be  written,   1973. 
building:   contracts,    1183. 
contracts    which    are    within,    1973. 

lease  not  exceeding:  one  year,  writing  not  necessary,  1971. 
marriagre,  agrreement  of,  1973. 

upon  consideration  of,  1978. 
mechanics'   lien,   what  contracts  must  be  in  writing:,   1183. 
promise  of  executor  to  answer  out  of  own  estate,   1612. 
promises  to  answer  for  debt,  default  or  miscarriag-e  of  an- 
other, 1973. 
real   property,   writing:  necessity   to   creation   of   interest  in, 

1971.  1973. 
representation  as  to  credit  of  third  person  to  be  written,  1974. 
•aleii 

at  auction,  memorandum  by  auctioneer,  1973. 

over  two   hundred  dollars,   1973. 
specific   performance,   effect  of  statute,   1972. 
STATUTE]  OF  LIMITATIONS.     See  tit  LI»ltatt*B  of  AeHom. 
acknowledgrment,  taking:  out  of  must  be  in  writing,  SCO. 
actloiMi 

accruing:  on  mutual  account,  344. 

ag:ainst  directors,  etc.,  statute  does  not  apply,  369. 

by  the  people  subject  to  the  limitations  of,  345. 

to  recover  money  or  property  deposited  In  bank.     See  tiL 


to   redeem   from   mortg:agre   without  account   of   rents  and 

profits,  34.6. 
when  some  moirtg:ag:ers  not  entitled  to  redeem,   347. 
adverse  possession.     See  tit  Adverse  Poa«c«aiOB. 
death  of  person  entitled  before  limitation  expires,  effect,  35S. 
defendant  out  of  state,  statute  does  not  run,  351. 
deposit  in  bank  of  money  or  property,  no  limitation   to  ac- 
tion, 348. 
effect  of  on  presentation  of  claims.     See  tit  Clmlaiii 

Eiitatea. 
exeeptlotta  to 

disability  must  exist  when  rig:ht  accrued,  357. 
in  suits  by  aliens  time  of  war  deducted,  354. 
two  or  more  disabilities  existing,  358. 
where  action  Is  stayed  by  injunction,  356. 
where  defendant  out  of  state,  351. 
where  Judgment  has  been  reversed,   355. 
where  person 

entitled   dies   before   limitation   expires,   363. 
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STATUTE  OF  LIMITATIONS    (continued). 
excet^ttons  to    (continued). 
wher^  perMm   (continued), 
under  disability,  352. 
existing:  causes  of  action  not  affected  by  provision,   362. 
five  years.     See  tit.  Adveme  Poasesslon. 

actions  by  the  peaple  or  their  grrantees  to  be  brougrht  with- 
in,  when,   817. 
seizin  necessary  in  action  or  defense  arising:  out  of  title 

to  rents  of  real  property,   when,  319. 
seizin    within,    necessary   in   action    to    recover   real    prop- 
erty,   318. 
in  actions  to  vacate  sale  made  by  administrator,  etc.,  1573. 
in  mortg:ag:e  foreclosures.     See  tit.  Mortgage  Foreclonore. 
limitations  of  other  states,  effect  of,  861. 
"Local  Improvement  Act  of  1901,"  time  to  commence  under, 

349. 
new  promises,  taking:  out  of  must  be  in  writing:,  360. 
no  limitations  where  money  or  property  deposited   in  bank, 

348. 
one  year,  action   to  be  commenced  within,   after  entry  upon 

real  property,  320. 
period*  of  limitation  of  actions 

actions  not  otherwise  provided  for  within  four  years,  343. 
as  to,  335. 
five   years,    336. 
four  years,  337. 
one  year^  340. 
six  months,  341. 
three   years,   338. 
two   years,    339. 
state's  grrantee  cannot  bring:  action,  when,  316.  ^  ' 

when  action  cannot  be  broug:ht  by  g:rantee  from  state,   316. 
when  people  will  not  sue,  315. 
STAY.     See  tits.  Appeals |  Stay-boad. 
afRdavits,  use  of  to  obtain  stay,  2009. 
g:rantlng:,  until  security  g:iven  for  costs,   1036. 
STAY-BOND 

on  appeal.     See  tit  Appeal  In  Civil  Actions. 
STAY  OF  PROCBBDINGS.     See  tit.     Appeal. 
STEAMBRSy    VBSSSLS,   BOATS,    BTC. 

actions   ag:ainst.      See   it.    Actions   against   Steamers,   Vessels, 
and    Boats. 

STBNOGRAPHER.      See    tits.    Official    Reporter^    Phonosraphle 
Reporter. 
as  to,  g:eneral1y,  268-274. 
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STENOGRAPHER'S   TRANSCRIPT.     See   tits.   Olllrlal   Reporter; 
Phonographic  Reporter. 

STIPULATION 

for  transfer  of  action  to  another  court,  398. 
of  attorneys,  as  to,  283. 

STOCK   IN   CORPORATION.     See   tit.    Corporation. 

limitation   of  action   to   recover,   sold   for  delinquent   assess- 
ment, 341. 

STOCKHOLDER  OF  CORPORATION 

limitation  of  action  agralnst,  359. 

STREAM.     See   tits.    Boondarleai  Description   of  Lamd.  / 

as  boundary,   2077. 

STREET.     See    tits.   Roada   and   Hlfphwayaj   Street  Anaeaaaaeali 
Street  Grade. 

limitation  of  action   to  contest  assessment,   849. 

partition  proceedingrs,  aflCectingr*  764. 

ri^ht  of  city  to  take  land  for,  not  affected  by  code,  1261. 

STRIKING  OUT 

disobedience  of  subpoena,  strlkingr  out  complaint  or  answer 

for,  1991. 
order  striking  out  pleading-,  deemed  excepted  to,  647. 
sham  answer,  463. 
STRUCTURE.     See  tit.  Mechanic*'  Lien. 

SUB-CONTRACTORS.     See  tit.  Mechnnica'  Lien. 
SUBLETTING.     See  tits.  Landlord  and  Tenant |  Leaae. 

constitutes  unlawful  detainer,  when.   1161.        ^ 
SUBMISSION  OF  CAUSE 
arbitration'  to,  1281-1290. 

controversy  without  action.     See   tit.   Submlttlns  Controvengr 
^Tlthont  Action. 
as  to  generally,  1138-1140. 
SUBMITTING     CONTROVERSY    'WITHOUT    ACTION.       See    tit. 
Arbitration. 
appeal  from  judgment  as  in  other  actions,  1140. 
as  to.  1138-1140. 

costs  prior  to  notice  of  trial,  1139. 
how  submitted,  1138. 
JndSBient  on 

how  rendered,  1139. 

may  be  enforced  or  appealed  from  as  in  other  actions.  1140. 
SUBPOENA 

contempt  for  disobeying,   1209. 
disobedience  of,  how  punished,  1991. 
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SUBPOENA   (continued). 
dlsobeytnip 

forfeiture  therefor,   1992. 

if  witness  be  a  prisoner,  how  brought  in,  1996. 

warrant  may  issue  to  bring  witness  In  when,  1993. 

contents  of  warrant,  1994. 
for  what  issued,  1986. 
for  w^ltiie««e» 

definition  of,  1985. 

in  takiner  depositions.     See  tit.  Depo«ttton». 
generally,  1985-1997,  2036. 
how^  liiiiii«d 

as  to,  1986. 

to  require  attendance 

before  a  commissioner,  1986. 
before  court,   1986. 
out  of  the  court,  1986. 
how  served,  1987. 

how,  if  witness  be  concealed,  1988. 
in  taking  depositions.     See  tit.  Deposition*. 
Justices'  clerk  may  issue,  86. 

justices  of  peace  may  issue  to  any  part  of  county,  919. 
may  require  production  of  books,  papers,  etc.,  1985. 
non-residents*   service  on,   101$. 
person  l^resent  compelled  to  testify,  1990. 
service  of,  how  made,  1987. 
service  on  concealed  witness,  how  made,  1988. 
what  is,  1986. 

when  witness  is  compelled  to  attend,  1989. 
witness.      See   tit.   IVltnes*. 

as  to,  1985-1997. 

to,  deposition  to  be  used  in  another  state,  2035. 

SUBROGATION 

by  Judgment  debtor,  709. 
of  surety  on  appeal  bond,  1059. 
surety,  of,  and  proceedings  to  obtain,  709. 
"SUBSCRIBING  ^WITNESS" 
definition   of,   1935. 
generally,  1935,  1940,  1941. 
opinion  of,  1870. 

SUBSCRIPTION 

includes  mark,  17. 

SUBSTANTIAL.  JUSTICE 

the  rule,   452,   475. 
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SUBSTITUTED  SERVICE.     See  tit  Publteatton  off  Sni 
SUBSTITUTION 

of  attorney.     See  tit.  Attomeyn  at  Law. 
of  surety  on  appeal  to  rigrhts  of  Judgment  creditor,  1059. 
SUBSTITUTION  OF  PARTIES 
as  to»  grenerally,  386,   387. 
interpleader.     See  tit.  Interpleader. 
SUCCESSIVE  ACTIONS 
may  be  brought,  1047. 
on  same  contract,  1047. 
SUCCESSIVE  OCCUPANCIES.     See  tit.  Adverse  PoaaeaaloB. 
SUCCESSOR 

in  interest,  declaration  of  decedent  as  evidence  agrainst,  1853. 
submitting  a  controversy  without  action,  1138-1140. 
SUMMARY   PROCEEDINGS 
confession  of  Judgment  without  action,  1132-1135. 
discharge  of  person  imprisoned  on  civil  process,  1143-1154. 

substitution  of  as  party,  385. 
of  Justice,  98,  916. 

what  Justices  of  peace  successors  of  others,  98,  107. 
who  to  designate  succeeding  Justice,  918. 
SUMMARY  PROCEEDINGS  FOR  OBTAINING  POSSESSION  OF 

REAL  PROPERTY.     See  tit  Foretble  Batry  and  Detainer. 
SUMMONS.     See  tit  Proeem. 
allaa 

from  Justices'  court,  846. 
manner  and  time  of  issuing,  408. 
appearance  equivalent  to  service,  416. 
complaint  must  be  served  with,  410. 
constructive  service  of.     See  tit  PnbUoatlon  off  Si 
deffendanta 

residing  in  different  counties,  issuance  of,   406. 
several,  part  only  served,  414. 
diligence  in  making  service  of.    See  tit  Servlee  off  8i 
directed  how,  407. 

dismissal  of  action  for  failure  to  issue  or  return,  681. 
eminent  domain,  in,  1246. 
escheated  estates,  1269. 
ff  all  are  to 
liMoe 

dismissal  of  action,  682. 
or  return,  cured  by  appearance,  682. 
return,   dismissal  of  action   for,   582. 
serve,  dismissal  for,  581a. 

by  court  of  own  motion,  681a. 
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SUMMONS  (continued). 

forcible  entry  and  detainer  in,  1166,  1167. 
form  ofp  407. 
how  directed,  407. 
how  issued,  407. 
how  waived,  406. 

in  ejectment.     See  tit.  Forcible  Bntry  and  Detainer. 
in  eminent  domain.     See  tit.  Kmlnent  Domain. 
in  partition  must  be  directed  to  all  parties  interested,  756. 
in  proceedingrs  in  Justices'  court.    See  tit.  Proeeodlnvs  In  Jiu- 
tlcoa'  Court. 

interpreter,  to,  1884. 
Issuance,  time  of,  406,  681. 
issue,  may  within  one  year,  406. 

laaned 

how,  407. 
under  seal,  407. 
Joint  contract,  service  where  one  or  more  appear,  406. 

Joint  debtors 

after  Judgrment,   989-994. 

may  be  summoned  after  Judsrment,  989. 

not  summoned  in  original  action,  what  to  contain,  990. 

those  served  may  be  proceeded  against,  414. 
Judgrment-roll,  part  of,  670. 
Jurisdiction  acquired  by  service,  416. 
Justices'  court.     See  tit.  Jvatlcea'  Court. 

alias  summons  in,  846. 

as  to,  844-849. 

from,  service  by  sheriff  and  deputy,  87. 
limitation  on  time  for 

issuing,  581,  682.  I 

return,  681. 
lost,  alias  may  issue,  408. 

must  contain  'what,  407.  i 

partition,  service  in,  757.  i 

police  courts,  in,  929.    -  | 

proof  of  service 

by  admission  of  defendant,  416. 

certificate  or  affldavit  must  state  wliat,  415. 

how  made,  416: 

in  case  of  publication,  415. 

made  by 

person  other  than  sheriff,  415. 
sheriff,  416. 
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SUMMONS  (continued). 
publication 

affidavit.  412.   750. 

concealed  defendant,  412. 

depositinsT  summons  and  complaint  in  post-office,   413. 

foreigrn  corporation  having*  no  agent,  etc.,  412.  413. 

in  suit  to  determine  adverse  claim.  749[a].  750. 
against  unknown  owners.  750. 

judgment-roll.  670. 

manner  of.  413.  » 

non-resident.  412,  413. 

of.  default  for  failure  to  answer,  procedure,  585. 

procedure.  412. 

service  by.  412.  413. 
mechanics'  liens.   1191. 

time  and  frequency  of,  413. 

when  and  how  made.  412. 

when  complete.  413. 
relief  from  judgment  when  no  personal  service.  473. 
return,  410.  415. 

by  person  other  than  sheriff.  410. 

by  sheriff,  manner  of.  410. 

limitation  of  time  for.  581.  582. 

of.  time  of  in  forcible  entry.  1166. 
return,  how,  410. 

•erred 

how.   410,   411. 
service  ot^    See  tit.  Service  off  SammoiM. 

admission  of.  415. 

appearance  equivalent  to.  416. 

by  person  other  than  sheriff.  410. 

by  publication,  in  partition  suit.  757. 

by  sheriff,   manner  of.   410. 

copy,  complaint,  etc..  410.  411. 

gives  jurisdiction.  416. 

in  action  against  vessels,  816. 

may  be  proved  by  affidavit.  2009. 

not  personal,  allowing  appearance  after  judgment.  473. 

on  county,  city,  or  town,  411. 

on  domestic  corporation.  411. 

on  foreign  corporation.  411. 

on  eruardian.  411. 

of  infant  or  lunatic.  1722. 
on  infant  under  fourteen,  411. 
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SUMMONS  (continued). 
•errice  off  (continued). 

on  Insane  person,  411. 

on  master,  etc.,  of  vessel,  816. 

on  part  of  defendants,  procedure  after,  414. 

personal,  when  necessary,  411. 

proof  of,  415. 

publication,  by,  412,  413. 

return,  410,  415. 

several  defendants,  service  on  some,  effect,   414. 

wKere  parties  ^ 

associated  In  business,  388. 
transact  business  under  common  name,  388. 
several  defendants,  some  served,  414. 
ships,  actions  agrainst,  814. 
signed  by  clerk,  407. 

superior  courts.     See  tit.  Superior  Courts. 
telegrraph,  service  by,  1017. 
when  may  issue,  406. 

SUNDAY.     See  tit.  Holiday*. 
a  holiday,  10. 
holiday  falling:  on,  next  day  celebrated,   10. 

SVPBRINTENDBNT  i 

of  railroad,  exempt  from  jury  duty,  200.  I 

of  school,  exempt  from  Jury  duty,  200.  | 

SUPBRIOR  COURT.     See  tits.  Courts  of  Justice |  Probate  Court)  | 

Superior  Judipe. 

actions  in,  transfer  of,  79. 
adjournments  of,  73. 
appeal  to.     See  tit.  Appeal. 

as  to  grenerally,  974-880. 
appellate  Jurisdiction  of,  77. 

apportionment  of  business  where  more  than  one  judgre,  66. 
certified  copy  of  list  of  Jurors  to  be  filed  with  clerk,  209. 
certifying:  cases  to,  from  Justices'  court,  92. 
chambers,  powers  at,  166,  176. 
costs  on  review,  other  than  by  appeal,  1032. 
courts  of  record  may  make  rules,  129. 
docketing:  Judgrment  of  Justices'  court,  899. 

execution,  899. 
extra  sessions  off 

as  to  g:enerally,-  67b. 

apportionment  of  business,   67b. 

compensation  of  Judg:e8  holding,  67b. 
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SUPERIOR  COURT   (continued). 
extra  jieMlon*  of   (continued). 

governor  shall  designate  judgre  to  hold,  67b. 

jud^e  of  some  other  county  may  be  invited,  67b. 

judgrments  and  orders  at,  67b. 

place  of  holding:,  67b. 

transfer  of  business,  67b. 
held  by  Judg:es  from  other  counties,  71. 
holding:  court  by  one  judgre  for  another  at  grovernor's  request, 

160. 
in  different  counties,  number  of,  65,  66. 
incidental  powers  and  duties  of,  128. 
judges  of.     See  tit.  Superior  Jiidve*. 

elections  of,  65. 

two  or  more  Judgres  in  certain  counties,  66. 
Judicial  days.     See  tit.  Jndletal  Day«. 
JiirladlctlOB 

appellate,  has.  in  what  cases,  77. 

concurrent  with  justices'  courts,  113. 

in  eminent  domain,  1243. 

is  orierinal  and  appellate,  76. 

kinds  of,  75. 

origrinal,  has  in  what  cases,  76. 

to  chang-e  names,  1276. 
justices  of  peace,  shall  desigrnate  which  of  two  is  successor, 

when,  918. 
Los  Angeles  county,  judgres  of.     See  tit.  lioa  Aavelea  Cmmmtj, 
may  make  rules,  when,  129. 
may  vacate  its  judgrment,  in  what  cases,  663. 
number  of  judges  of,  66. 
of  city  and  county  of  San  Francisco,  67. 
original  jurisdiction  of,   76. 
phonographic  reporter  for,  268-274. 
places  of  holdlnip  eoort 

change  in,  142. 

parties  to  appear  at  place  appointed,   143. 
powern 

of,  on  appeal,  980. 

respecting  conduct  of  proc^edihgs,  128. 
probation  committees.     See  tit  Probation  CoataBittee. 
proceedings  in  ease  of  absence  of  judge,  139. 

adjournment  from  day  to  day,  139. 

adjournment  till  next  regular  se0sion,  140. 
process  extends  to  all  paVts  of  state,  78. 
process  of,   78. 
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SUPERIOR  COURT   (contlnaed). 
publicity  of  proceedingrs,  124. 
record,  superior  courts  are  courts  of,  34. 
remitting:  judgrment  to,  56. 
rooms  for,  how  provided  and  furnished,  144. 
rules.     See  tit.  Rules. 

power  to  make,  129. 

take  effect  when,   130. 
seals  of.  See  tit.  Seahi. 

as  to,  147. 
•eimloiiB  of 

as  to,  73. 

by  Judge  of  another  court,  160. 

held  at  county  seats,  73. 

number  of  in  counties  having:  two  or  more  judges,  66. 

regular,  when  held,  73. 

special,  when  held,  73. 
sheriff  to  provide  court-rooms,  etc.,  when,  144. 
■tttlngr*  of  court 

private  when,  126.* 

public  when,  124. 
to  be  held  In  each  county,  65. 
transfer 

of  action  to  another  court,  manner  of,  398,  399. 

of  books,  papers,  etc.,  79. 

to,  from  Justice*'  court 
Jurisdiction,  836. 
when  and  how  effected,  837. 
vacation  of  Judgment,  grounds  for,  663. 
writs,   power  of  to  issue,   76. 
SUPERIOR  JUDGBS.    See  tit.  Superior  Court. 


illness,  or  disability,  appointment  of  substitute,  160. 

of,  authority  of  court  commissioner,  269. 
acknowledgment,  may  take,  179. 
affidavit,  may  take,  179. 
attorney  may  be  selected  to  act  as,  72. 
by  agreement  of  parties,  72. 
chambers,  at,  powers  of,  166. 
change  of, 'for  bias,  etc.,  procedure,  170. 
computation  of  years  of  ofllce,  69. 
decedent's  estate 

may  present  claim  against,  1495. 

proceedings  where  claim  presented  by,  1495. 
deposition,  may  take,  179. 
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V 

SUPERIOR  JUDGES   (continued), 
disqualification  to  sit  or  act,  170. 
disqualified,  transfer  of  cause  to  another,  398. 
election  of,  etc.,  66,  157. 

ellfirlblllty,  157.  , 

expenses  of,  incurred  In  holding:  court  for  another,  160. 
from  other  counties  holding-  courts,  71. 
g-uardlanshlp  matters,  powers  of,  at  chambers,  in,  166. 
holdlnir  court 

at  request  of  governor,   160. 

in  another  county,  71,  160. 
ineligibility  to  other  than  Judicial  office,  161. 
Juror* 

designating  the  estimated  number  of,  204. 

selection  of,  204. 
may  hold  court  in  another  county  when,  71. 
may   present  claim   against   estate.     See   tit.   Clalais  asataat 

Eiitate*. 
may  take  acknowledgment,  affidavit,   deposition,   179. 
not  to  have  partner  practicing  law,  172. 
not  to  practice  law,  171. 
number  of  Judges,  66-68.' 
order  of 

directing  jury  to  be  drawn,  214. 

to  impanel  grand  Jury,  241. 
powem 

as  to  conduct  of  proceedings,  177. 

of  at  chambers,  166. 

out  of  court,  176,  1305. 

to  punish  for  contempt,  178. 
to  take  acknowledgments  and  affidavits,   179. 
pro  tempore,  72. 
probate.     See   tit.   Probate  Court. 

matters,  powers  of,  at  chambers,  in,  166. 
qualifications  of,  157. 
residence  of,  158. 
sickness,  absence,  or  disability,  requesting  some  other  Judso 

to  sit,  160. 
successor  to  justice,  superior  judge  when  to  designate,  918. 
term  of  office,  68. 
vacancy  In 

appointee  holds  until  next  general  election,  70. 

office,  governor  to  fill,  70. 

one  elected  to  fill  holds  for  remainder  of  unexpired  term,  70. 
writs,  power  of,  to  issue,  76. 
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SUPERVISOR.     See  tit.  Board  of  Supervisors. 

selection  of  jurprs,  204,  205. 

vacancy  In  office  of  Justice,  supervisors  to  All,  103. 

supplemIintal. 

allowed  when,  464. 

complaint     See  tits.  Complatnti  Pleadlnss* 

and  answer,  when  allowed,  464. 

in  partition,  761. 

in   suit   on   claim   against   estate.     See   tit.   Claims  asatnst 
SSstate. 
pleadlaips 

to  bringr  in  necessary  parties,  388. 

to   revive   Judgrment,   686. 

SUPPL.EMBNTARY   PROCEEDINGS 

any  debtor  of  Judgment  debtor  may  pay  the  latter's  creditor, 

716. 
arrest  of  debtor,  715. 
commitment  of  debtor,  715. 
contempt  for  disobeying  orders  in,  721. 
debtor 

miist  ansiver  eoncernlnmr  property 
to  whom,  714. 
when,  714. 

need  not  answer  outside  of  county,  714. 

required  to  answer  concerning  property  when,  714. 
disobedience  of  orders,  how  punished,  721. 
examination  of  debtors  of  Judgment  debtor,  or  those  having 

property  belonging  to  him,  717. 
generally,  714-721. 
In  Justices'  court,  905. 

Judge  may  order  property  to  be  applied  on  execution,  719. 
ordering  property  applied   on  execution,   719. 
proceedlniTS  to  compel  debtor  to  appear  In 

as  to,  generally,  715. 

in  what  case  debtor  may  be  arrested,  715. 

what  bail  may  be  given,  715. 
upon  claim  of  another  party  to  the  property  or  on  denial  of 

indebtedness  to  Judgment  debtor,  as  to,  generally,   720.  I 

undertaking  of  debtor,   715. 
witness  to  testify,  718. 

SUPPORT  OF  FAMILY.     See   tits.   Allowance |    Estate    of    De- 
ceased; Family  Allo'wance. 

as  to  generally,  1466. 

actual  residence  not  necessary.     See  tit.  Homestead. 
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SUPPORT   OF   P^AMILY    (continued). 

administration  when  estate  doecf  not  exceed  $1500,   1469. 

allowance,  payment  of,  1467. 

discretion  of  court,  1467. 

minor  children  may  remain  in  decedent's  house,  1464. 

payment  of  allowance,  1467. 

petition  to  set  aside  exempt  property,  notice  of  hearing*  how 

served,  and  when,  1465a. 
property  exempt  froat  execution  to  be  «et  apart  for  aae  of 

family 
as  to  generally,  1465. 

how  apportioned  between  widow  and  children,  1468. 
when  all  property  other  than  homestead  to  gro  to  children, 

1470. 
widow  and  minor  children  may  remain  in  decedent's  bouse, 

1464. 

SVPRBME:  court,     see  tits.  Covrtu  of  Justice;  Supreme  Comrt 
Justice. 

absence  or  disability  of  chief  justice,  46. 
adjournments  of,  48. 
do  not  prevent  sitting's,  48. 

appeals 

dismissals  of.     See  tit.  Appeal*. 

on  stipulation,  954. 
from  judgment,  may  take  what  action  on,  956. 
in  probate  proceedings  and  contested  election  cases,   57. 
appellate  jurisdiction  of,  52. 

application  to  hear 

case  in  bank,  before  and  after  Judgment.  45. 

original  proceedings,  50,  51. 
apportionment  of  business,  44. 
argument,  45. 
attorneys 

admission  of,  275. 

of,  who  are,  275. 

removal  or  suspension  of,  287. 
bailiff.  265,  266. 

appointment  and   tenure  of  office,   266,   266. 

duties  of,   266. 

number  and  qualification  of,  265. 
bank,  45. 
bill  of  exceptions 

application  to,  for  proving,  652. 

settlement  of.     See  tit.  Bill  of  Ehceeptiona. 
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SUPREME  COURT    (continued), 
business  of,  43-47. 
certiorari.     See  tit.  Certiorari. 

and  other  writs,  51,  54. 
chambers,  powers  in,  166,  177. 
chief  Justice,  absence  or  disability,  46. 
civil  cases,  24. 
clerk  of,  262. 
conciirreiiee 

in  decision,  45,  64. 

in  issuinsT  writ,  54. 

necessary  to  transact  business,  54. 
consists  of  what,  40. 
constitution  of,  40. 
court  In  bank 

as  to,  46. 

chief  justice  to  preside,  45. 

convening",  45. 

JodSBiOllt 

concurrence  of  four  Justices  necessary,   45. 
finality  of,  45. 
rehearing,   45. 
ordering  case  to  be  heard  by,  45.  ' 

presence  of  four  Justices  necessary.  46. 
court-rooms,  furnishing,  etc.,  47. 
criminal  causes,  24. 
death  of  party.     See  tit.  Death, 
deeialona 

all  questions  to  be  passed  upon,  63. 
of  to  be  in  writing,  49. 
dopartmciita 
as  to,  43. 

assignmAit  of  Judges  to,  43. 
chief  Justice  may  sit  In  either,  43. 

disagreement  of  Judges,  transmitting  case  to  other  depart- 
ment, or  to  court  in  bank,  43. 
Interchanges  between  Judges,  43. 
Jodsmeat 

concurrence  of  three  Judges  necessary,  43. 
rehearing.   45. 
number  of,  43. 

one  or  more  Justices  may  adjourn,  43. 
powers  of  in  hearing  causes,  43. 

rehearing  case  where  three  Judges  do  not  concur,  43. 
three  Judges  necessary  to  transact  business.  43. 
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SUPREME   COURT    (continued). 

dismissal  of  appeal.     See  tit.  Appeal. 

disqualification  of  Judges.  170,  1430. 

exception  to  transcript.     See  tits.  Appeal j  Traaaerlpt. 

expenses,  etc.,  of,   47. 

habeas  corpus.     See  tit.  Habeaii  Corpus. 

held  where,  47. 

in  bank,  43,  45. 

Incidental  powers,  128-130. 

Ja<Ure« 

disqualification  of.     See  tit  JoiUrea. 
election,  etc.,  40. 
power  of  singrle,  43. 
Judgrment  of.     See  tit.  Jadsmeat. 
as  to,  43,  44. 

may  affirm,  reverse  or  modify,  63. 
powers  of  supreme  court  in  relation  to,  53. 
to  be  remitted,  63. 
when  becomes  final,  45. 

JurlMdlctloB  of 

appellate,  61,  52,  63. 

criminal,  52. 

is  origrinal  and  appellate,  61. 

kinds  of  jurisdiction,  50. 

original,  51. 

where  no  mode  of  exercisinfir  is  provided,  187. 
justices  of.     See  tit.  Supreme  Court  Justice. 
mandamus  and  other  writs.     See  tits.  MaadaaAUM)  IVrlta. 
modifying:  judgrment,  53. 
officers  of,  traveling:  expenses,  47. 
open   always,   47. 

opinions  must  be  in  writing*,  49,  63.  % 

ordering  case  to  be  heard  in  bank,  46. 
originals,  inspection  of.     See  tit.  Bvldeaee. 
phonographic  reporter,  provided  for  in  Political  Code,  268. 
power  in  appeal  cases,  53. 
probate  appeals  preference  given,  57. 
quorum,  43. 
reasons  for  decisions,  49. 

record 

supreme  court  is  court  of,  34.  * 

transfer  of  from  old  to  new  court,  56. 
rehearing,  45. 
remedial  powers  of,  63. 
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SUPREME  COURT    (continued), 
remittitur.     See  tit.  Remittitur. 
as  to  generally,  63,  958. 
in  transferred  cases,  56. 

to  be  sent  with  dismissal  on  stipulation,  53,  958. 
reporter,   duties  and  t>owers  of,   prescribed   by  Political  and 

Penal  Codes,   268. 
reversal  by,  53. 
rooms  for,  47. 

rules 

power  to  make,  129.  •• 

when  take  effect,  130. 
schedule  of  title,  1. 
seal,  147. 

•ecretarfea 

appointment  and  tenure  of  office,  265,  266. 

duties  of,  266. 

number  and  qualification  of,  265. 

•errlce 

evidence  of.     See  tit  Service. 

of  transcript.     See  tit  Tranncrlpt. 
sessions,  47,  48. 
terms,  40,  41,  46. 

trmnmter  of 

books,  papers  and  actions,  55. 
papers  to  new  court.  55. 
records,  actions  and  proceedingrs,   56. 
traveling^  expenses,  47. 

vacancy 

election  to  fill,  42. 

in,  appointee  to  hold  until  next  ereneral  election,  42. 

in,  erovernor  to  fill,  42. 
when  and  where  held,  46. 
writ  of  habeas  corpus,  any  Judgre  may  issue,  64. 

vrrtta 

concurrence  of  three  judgres  necessary  to  Issuance,  54. 
what,  may  issue,  51. 

SVPRBMB  COURT  JUSTICE.     See  tit.   Sopf-eme  Court. 

as  to  generally,  40. 
bin  of  exceptlOBif 

power   of,    respecting  settlement   of,    653. 
settlement  by,  652. 
chambers,  powers  at,  165. 
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SUPREME  COURT  JUSTICE  (continued). 
chief  Justice 

absence  or  Inability  of,  selection  of  substitute,  46. 

eligrlbllity.  156. 

to  apportion  business,  44. 
classification  of  for  purposes  of  determlnlnsr  term   of   office. 

40. 
computation  of  terms  of  office,  41. 
disqualification  of,  what  matters  amount  to,  170. 
election  of,  40. 
ellgrlbility,   156. 
firenerally,  41,  42. 

Inelig'lble  to  any  other  office  or  public  employment,  161. 
may  take  acknowledgrment,  affidavit,  deposition,  179. 
not  to  have  law  partner,  172. 
remedial  powers  of,  957. 
terms  of  office,  40. 
travelingr  expenses,  47. 
SURE3TY.     See  tits.  Bondai  oadal  Boadai  UndertalLlBC 
action  to  compel  satisfaction  of  debt  for  which  surety  bound, 

1050. 
administrator's  bond,  on,  release  of,  1403,  1404. 
approval  of,  678^. 
attaduncMtf  In 

exception  to,   539. 

justification  of,  539. 
bound,  principal  is  also,  1912. 

citation  to  sureties  on  adipinlstrator's  bond,  1394. 
contractor's  bond,  on,  1203. 
contribution,   709. 
corporation  as,  1056,  1057. 

jurisdiction  and   powers  of  insurance  commissioners   over, 
1056. 

may  become  on  undertaklncr.  1066. 
estoppel,  bound  by,  1912. 
exceptions  to,  678. 

on  appeal  bond  to  superior  court,  978. 

on  attachment  of  vessel,  821. 
Indemnity,  on  notice  by  sheriflC  of  action  agralnst  him,  effect, 

1055. 
Injunction,  upon,  exception  to,  529. 
joinder  of.  in  action  on  negotiable  Instrument,  383. 
judgment  against,  680%. 

entry  of,  on  five  days'  notice,  1055. 

officer  conclusive  against,  when,  1055. 
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SURETY    (continued). 

Justification  of.     See  tit.  Jnstlllcatlum. 

as  to,  678  H. 

extension  of  time  for,  1054. 

In  attachment,  655. 

In  Justices'  court,  93. 

on  administrator's  bond,  1393. 

on  appeal,  948. 

bond  to  superior  court,  978.  • 

on  attachment  of  vessel,  821. 
liability 

inter  se,  settllngr  by  action,  1050. 

of,  on  undertaklnsr  to  stay  money  Judgrment,  942. 
new  security,  applications  for,  from  administrator,  1398,  1402. 
objection  to,  waiver  of  by  failure  to  except,   529. 
of  deceased  person.     See  tit.  Claims  Against  Eimtalte. 
on  appeal  bond.     See'  tit.  Appeal  Bond. 
on  appeal  substituted  to  rlgrhts  of  Judgement  creditor,  when, 

1059. 
on  undertaking  on  appeal.     See  tits.  Appeal  In  Civil  Actlon«$ 

Undertakings. 
paying"  Judgment,  compelling  repayment,  1199. 
principal 

bound  when  surety  is,   1912.  *  i 

from  what  time  bound,  1912. 
qualifications  of,  1057. 
referee,  surety  cannot  be,  641. 
replevin 

bond,  on,  when  not  bound  by  affidavit  of  value,  473. 

In  exception  to,  513. 

in.  Justification  of,  515. 

•nbroffatlon 

appeal-bond,  1069. 

on  parment  of  Judgment,   709,   1059. 

right  of  and  proceedings  to  obtain,  709.  i 

undertaking  becomes  effective,   when,   680.  I 

waiver  of  objections  by  failure  to  make,  513. 
when  bound,  principal   is  also,   1912. 

SURGEON.     See   tit.   Physician. 

cannot  be  examined  as  witness,  when,  1881. 

SURPIiUS  MONBY 

in  mortgage  foreclosure,  to  be  deposited  in  court,  727. 
SURPRISE.     See  tit.  New  Trial. 
amendment  on  ground  of,  473. 
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SURPRISE  (continued). 

as  grround  for  relief  from  default  Juderment  in  Justices'  court, 
859. 

new  trial,  for,  657. 
SURVBY 

land  taken  for  public  use,   1242.       ' 

order  to  allow,  in  action  of  ejectment,  742. 

rigrht  to  enter  and  make,  for  location  of  road,  1242. 
SURVIVAIi 

action  not  abated  by  death,  disability,  or  transfer,  w^hen.  3S5. 

death,  effect  on  limitations,  353. 

of  action,  1682-1685. 
SURVIVING  HBIRS.     See  tits.  B«nlui|  Heir*. 
SURVIVING  PARTNER.     See  tit.  Partnership. 

account  to  be  rendered  by,  1686. 

interest  to  be  appraised,  1585. 

to   settle   up   business,    1586. 
SURVIVORSHIP 

presumption  as  to,  1963. 
SUSPENSION 

of  administrators.     See  tit.  Removal  and  Suspension   of  Ad- 
Bftlnlstrator%  etc, 

of  power  of  gruardian.     See  tit.  Guardian. 
SUTTER  COUNTY 

one  superior  Judg'e  for  Sutter  and  Tuba  counties,  65. 
SWAMP  LANDS.     See  tit.  Swamp-land  District. 
TAX.     See  tit.  Mnnidpal  Taxes. 

adverse  possession,  payment  of  taxes,  necessary  to,  325. 

claim  and  delivery,  511. 

costs  of  course,  in  action  involving",  1022. 

distribution  of  decedent's  estate,  must  be  paid  before,  1669. 

limitation  of  action  against  tax-collector,  341. 

necessity    of   presenting   claim    for.      See    tit.    Claims   against 
Estates. 

redemptioner  must  pay  what,  702,  703. 
TAX-COLLECTOR 

limitation  of  action  against,  for  seizure  of  goods,  341. 
TAXATION.     See  tit.  Tax. 

TEACHER 

exempt  from  Jury  duty,  200. 

TEAM 

supplying-  power  by,   mechanics'   lien  for,   1183a. 

TEAMSTER 

property  of  exempt  from  execution,  690. 
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TBCHNIGAIi  ERROR.     See  tit  Error%  Defectl^  etc. 
TBIiEGRAM.     See  tits.  Teleirraphi  Telephone. 

TBIiEGRAPH.     See  tits.  Teleirnuiil  Telephone. 

certified  copy  to  be  served  by  telegraph  company,   1017. 

company,  eminent  domain,  1238. 

line,  employee  of,  exempt  from  Jury  duty,  200. 

original  to  be  filed,  1017. 

seal,  how  described  by  telegraph,  1017. 

service  of  summons,  order,  etc.,  by,  1017. 

TENANCY.     See  tit.  Tenant. 

TENANT.     See  tits.   I^andlord  and  Tenant)  Tenancy. 

compensation  to  whose  estate  has  been  sold,  778. 

court  may  fix  such  compensation,  779. 
court   must   protect   unknown,   780. 
not  permitted  to  deny  title  of  landlord,  1962. 

TENANT  ^OR  lilFB 

waste  by,  732. 

TENANT  FOR  YEARS 

waste  by,  732. 

l^ENANTS  IN  COMMON.     See  tits.  Parties |  Pfkrtltlon. 

any  number  may  sue  or  defend  for  all,  381,  384. 

parties  in  suits  concerning,  381,  384. 

partition.     See  tit.  Partition. 
as  to,  752-801. 

waste  by,  732. 
TENDER.     See  tits.  Offer |  Tender  of  Property. 

before  suit,  affects  costs  how,  1030. 

costs  after,  1030. 

equivalent  to  payment,  when,  2074. 

generally,   997,  2074.  2075,  2076. 

keeping  good,  1030. 

objections  to  must  be  specified,   2076. 

payment,   tender   is  equiyalent  to,   704. 

receipt,  payer  entitled  to,  2075. 
TENSE 

of  words  in  code,   17. 
TENURE  \ 

offices  of,  6. 
TERM  OF  OFFICE.     See  tit  Office. 

of  Justices  of  the  peace,  110. 
TERMS  OF  COURT 

abolished,  73. 

adjournment,  absence  of  Judges,   139 
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TERRITORIES.     See  tit.  Counties. 

Included  under  "state"  and  "United  States."  17. 
provision  in  relation  to  states  applies  to,  1924. 
public  wrltlngrs  of»  effect  of  and  how  proved,  1924. 

TESTAMENTARY  MATTERS.     See   tits.   Eatatea  of  De«««ontsi 

WUls. 
TESTAMENTARY  TRUSTEES.     See  tit.  Trustees. 

TESTIFY 

Includes  every  mode  of  oral  statement  on  oath,  17. 

TESTIMONY.  See  tits.  Evldenee;  Examination  of  Vi'ltaeos; 
Mode  of  Taktnff  Testimony  of  liVltneaa}  Transcript  of  TeatU 
monyi  Witnesses. 

false.     See  tit.  Perjury. 

oaths  and  affirmations.     See  tit.  Oaths  and  AfflrmntlOBa. 

of  iTltness 

of  witness  in  state,  when  taken,  2021. 
out  of  state,   when  taken,  2020. 
when  to  be  taken  by  clerk,  1051. 

THING  IN   ACTION 

asslsrnment  of  not  to  prejudice  defendants,'  368. 

TIE  VOTE.     See  tit  Contesting  Eleetlon. 

TIMBER 

damages  for  cutting:  and  carrying:  away,  738. 
trespass  in  cutting:  and  carrying:  away,  733. 
TIME.     See  tits.  Computation  of  Time;  Term  of  Office. 
accounting:  by  executor,  of,  1622. 
action,  of  commencement,  360. 

administration.     See  tits.  Estates  of  Decedentsp  Letters  Tes- 
tamentary and  of  Administration. 
for  srranting:  letters  of,  1372. 

notice  of  hearing:  of  petition  for  letters  of,  time  of,  1373. 
petition  for  letters  of,  within  what  time  to  be  presented, 
1303. 
answer.     See  tit.  Answer. 

extension  of  time  to  file,  473. 
notice  in  summons  of  time  for,  407. 
appeal  to  superior  court.     See  tits.  Appeal;  Superior  Court, 
statement  on 

amendments  to,  time  to  file,  975. 
time  to  file,  975. 
appraisement,  time  in  which  return  to  be  made,  1443,  1451. 
attachment.     See  tit.  Attachment. 
of  vessel,  817. 
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TIME  (continued). 

attactament   (continued). 

tfane  of 

Issuance,  537. 
return,  659. 
bill  of  exceptions.     See  tlt«  Bill  of  Exceptions. 

preparation  and  settlement  of,  650. 

time  for  settlement  of,  650. 
buildingTi  time  to  file  notice  of  acceptance  of,  1187. 
citation.     See  tit  Citation. 

to  be  served  five  days  before  return,  1711. 

t6  show  cause  why  additional  security  should  not  be  griven, 
time  to  serve,  1398. 
claifai.     See  tit.   Claims  asalnat  Estates  of  Decedents. 

action  on  rejected  agrainst  estate  of  decedent,  time  within 
which  to  be  commenced,  1498. 

agrainst  estate,  time  for  allowance  or  rejection  of,  1491, 1493. 

approved,  time  for  filingr  of,  1497. 

of  mariner  or  seamen,  time  in  which  to  contest,  826. 
code,  of  taking  effect  of,  2. 

complaint  to  establish  heirship,  time  to  answer,  1664. 
computation  of.     See  tit.  Computation  of  Time. 

as  to,  12. 

of  term  of  office  of  supreme  Justice,  41. 

where  service  is  made  by  mail,  1012. 
condemnation  proceedlngrs.     See  tits.  Condemnation  Proceed- 
IniTs;  Eminent  Doataln. 

damages,  to  be  assessed  at  what  time,  1249. 

time  for  payment  in,  1249-1251. 
continuance,  in  Justices'  court,  time  of,  874. 
corporation,  application  for  dissolution  of,  time  of  notice  of. 

1230. 
costs,  tim«  for  motion  to  tax,  1032. 
court  commissioner,  report  of  dale,  time  to  make.  729. 
'*day."     See  tit.  IVords  and  Phrases. 
decision,  time,  for,  632. 

default,  in  Justices*  court,  time  to  apply  for  relief  from,  859. 
demurrer.     See  tit.  Demurrer. 

time  to  amend  on  sustaining  or  overrullngr,  476. 

to  answer,  time  for,  443. 
deposition.     See  tit.  Deposition. 

time  of  notice  of  taking.  2031. 

time  of  taking,  2021. 
devise,  petition  for  payment  of,  when  may  be  filed,  2021. 
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TIME  (continued). 

distribution  and  partition  of  decedent's  estate.     See  tit. 
tributlom  and  Partition. 

|>etition  and  notice,  time  for,  1676. 

proceedinsrs  for,  when  may  be  instituted,   1676. 
election  contest.     See  tit.  Contesting  Rleetlon. 

time  of  trial,  1118. 

time  to  file,  1115. 
entry.     See  tit.  Docket. 

in  Justices'  docket,  time  of  makingr.   912. 

of  dismissal,  time  for,  581. 

of  Judgrment,  time  for,  581. 
escheat  proceeding's.     See  tits.  Elacheats}  B«ehented  Entaton. 

estate  of  decedent.     See  tit  Bstate  of  Decedent. 

extension  of  time  for  the  settlement  of,  1651. 

time  to  appear  in,  1269. 
exception.     See  tits.  Bill  of  Exceptions!  Exception. 

time  when  to  be  taken,  646. 

to  sureties  on  injunction  bond,  time  for  makiner*  529. 
execution.     See  tit.  Execution. 

time  for  return  of,  683. 

time  within  which  to  issue,  681. 
executor.     See  tit.  Executor  and  Admlntotrator. 

account  by,  time  to  file,  1622,  1628. 

account  of  sale  made  by,  time  to  file,  return,  1575. 

or  administrator,  time  to  file  account  by,  1622,  1628. 

private  sale  by,  time  of,  1549. 

return  by  of  sales  made,  time  to  file,  1575. 
extension  of.     See  tit.  Extension  of  Time. 

as  to,  erenerally,  1054. 
foreclosure.     See  tit.  Foreclosure  of  Mortffnce. 

time  for  commissioner  to  file  report  in,  729. 
guardian.     See  tit.  Gunrdlnns. 

account  of,  time  to  file,  1773. 

notice  by  non-resident  of  rem6val  of  property,  1797. 

of  lunatic,   etc.,   notice   of  hearing  of  application    for   ap- 
pointment of,  1768. 

sale  by,  time  of  service  of  order,  1783. 
indorsement,  presumption  as  to  time  of  makingr,  1963. 
inventory.     See  tits.  Executor  and  Administrator |  Inventory. 

time  of  return  of,  1443,  1449,  1451. 
Judgment.     See  tit.  Judgment. 

on  verdict,  time  to  enter,  664. 

relief  from,  time  in  which  to  move  for,  473. 
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TIME   (continued). 
^ndffmei&t  (continued). 

time  for  entry  of,  664. 
f    vacation  of,  time  to  apply  for,  663. 
Judicial  knowledgre  of,  1875. 

Justices'  courts.     See  tits.  Courts  of  Jnstlcei  Justice*'  Court. 
answer  or  demurrer  to  amended  pleadings  in,  time  for,  860. 

demurrer  lu 

to  answer,  time  for,  857.  , 

to  complaint,  time  for,  854. 

Jndxm^iit  In 

to  be  entered  at  close  of  trial,  892.  { 

upon  verdict  to  be  entered  at  once,  891. 

summons  in.     See  tit.  Summons.  ! 

to  issue  within  one  year,  840.  I 

lease.     See  tit.  Ijease. 

forfeiture  of,  time  to  apply  for  relief  against,  1179. 
legacy  or  devise.     See  tits.  Devliie;  Legacy. 

petition  for  payment  of,   when  may  be  filed,  1658. 
limitation  on.     See  tits.  lilmltatlons;  Statute  of  lilmltatlons. 

for  issuing  and  returning  summons,  581. 
mandamus.     See  tft.  Mandaatus. 

notice  of  application  for  writ  of,  time  for,   1088. 
mechanics'  lien.     See  tit.  Mechanics'  liten. 

claim  of,  time  in  which  to  be-  recorded,  1187. 

time  of  continuance,  1190. 
"month."     See  tit.  liVords  and  Phrases. 

calendar  month  meant,  17. 
new  trial.     See  tit.  New  Trial. 

hearing  of  motion  for,  time  of,  660. 

notice 

of  application  for  discharge  from  prison,  time  of,  1145. 
of  hearing,  594. 

of  intention  to  move  for  new  trial,  time  for  filing,  659. 
of  motion,  time  for  service  of,  1005. 
to  appear,   on  petition  for  final  distribution,   1664. 
of  commencement   of  action.     See   tit.     Commencement    of 
Action. 

of  fiUnff 

appeaL     See  tit.  Appeal  In  Civil  Actions. 

undertaking  on  appeal.     See  tit.  Appeal  In  Civil  Actions. 

preferred  claim  of  servant,  time  within  which  to  be  disputed. 
1207. 
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TIME  (continued). 

public  administrator.     See  tit.  Pnblle  Admlalatrator. 

accounting^  by,  time  of,  1740. 

return  of  condition  of  estate  by.  when  to  be  made,  1735. 
redemption.     See  tit.  Redemptlom. 

time  within  which  to  be  made,  702,  703. 
rehearlngr.     See  tit.  Rehearlnff. 

time  within  which  application  to  be  made  for,  45. 
report  of  referee.     See  tits.  Reference |  Referee. 

time  to  make,  643. 
rules  of  supreme  court,  time  when  take  eftect,  130. 
sole  trader.     See  tit.  Sole  Trader. 

time  to  file  petition  to  become,  1812. 

statemeot 

on  motion  for  new  trial,  time  for  presentation,  amendment 

and  settlement,  646. 
service,  amendment  and  settlement,  time  for,  661. 
summons.     See  tit.  Smnmoiiii. 

alias,  time  for  Issuance  In  Justices'  court,  846. 
in  civil  action  in  police  court,  time  for  Issuance  of,  929. 
in  forcible  entry  and  detainer,  return  of,  1166. 
,  time  for  Issuance  of 

as  to,  grenerally,  406,  845,   930. 
In  suits  to  quiet  title,  750. 
when  to  be  issued  and  when  returned,  681. 
surrender   of  arrested   defendant   by   bail,   time   when    to   be 

made,  488. 
will.     See  tit.  Will. 

contest  of 

after  probate,   1327. 
before  probate,  1333. 
custodian  of,  to  produce  within  what  time,  1298. 
hearing:  of  petition  for  probate  of,  time  for,  1303. 
notice  of  time  appointed  for  hearing:  petition  for  probate 

of.  1304. 
nuncupative,  time  for  probate  of  to  be  made,  1344,  1345. 
within  which  any  act  to  be  done,  may  be  extended,  1050. 
within  which  summons  may  Issue  on  complaint,  406. 

TITLE 

abstract  of,  in  partition,  799. 

action   involvingr,   to  real    estate,    costs    allowed    of    course. 

when,  1022. 
adverse  claim  to.  action  to  determine,  1060. 
code,  of,  2,  19. 
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TITLE    (continued). 

complaint  in  action  to  contain,  426. 

contestants  may  unite  in  suit  relatlngr  to,  381. 

declarations,  or  admissions  of  predecessor,  admissible  in  evi- 
dence as  to,  1849. 

defective,  or  want  of,  in  papers,  effect,  1046. 

head-notes,  etc.,  when  to  be  used  in  construing  code,  19. 

issue  of,  evidence  of  continued  possession  of  remote  occupant, 
182(4. 

parties  defendant  in  actions  involvingr,  379. 

quieting:.     See  tit.  Actios  to  ^niet  Title. 
as  to,  738-751. 

to  real  property  not  determined  in  probate  court,  1682. 

vests,  when,  in  eminent  domain,  1263. 
TITLB  AiyD  DIVISIOX  OF  CODES 

as  to,  1. 
TOLIi 

costs  of  course  in  action  involving,  1022. 

toll-srate,  keeper  of,  exempt  from  jury  duty,  200. 
TORT.     See  tit.  Joint  Tort-Feasom. 

definition  of  injinry 
to  persons,  29. 
to  property,  28.  • 

Joinder  of  actions  for,  427. 

kinds  of,  27. 

TO'WN 

lien  upon  lot  for  improvements  thereto,   1191. 
partition  of  property  Included  In,  763. 
service  of  summons  on,  411. 

TO^WNSHIP 

changre  of  boundaries  of,  succession  of  Justices  of  the  peace, 
107. 

TRANSCRIPT.     See   tits.   Tranacript   of  Teatlmonyi  Tranacrtpt 
on  Appeal. 

compensation  of  reporter,  274. 

Justices'  court,  92. 

of  court  minutes,  to  be  evidence  in  what  cases,  1429. 

of  docket,  filed  In  another  county,  becomes  lien  there,  674. 

of  entries  in  Justices'  docket,  prima  facie  evidence,  912. 

of  Justices'  courts,  92. 

on  appeal.     See  tits.  Appeal  in  Clrll  Actional  Tranaeript  on 

Appeal. 
on  transfer  of  cause  from  Justices'  to  superior  court,  838. 
reference  to,  on  hearing:  of  motion  for  new  trial,  660. 
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TRANSCRIPT   (continued). 

to  be  filed  in  any  county  and  Judgment  become  a  lien  there, 
674. 

TRANSCRIPT   OF   TESTIMONY.       See     tits.     Ofllclal     Rep«rtcrf 
Stemoffrapher's  Tramacrlpt. 

of  witness,  made  by  official  reporter,  2047. 

TRANSCRIPT  ON  APPEAL.     See  tit  TranacHpt. 

as  to  erenerally,  9  5  3a- 9 5 3c. 

clerk  to  transmit  proposed  record,  953c. 

court  reporter  to  furnish  copy  of  report  of  trial,  95 3&. 

to  be  presented  to  Judgre  for  approval,  953a. 

undertaking:  to  pay  costs  of,  963b. 

TRANSFER.     See  tit.  Place  of  Trial. 

in  Justices'  courts,  90. 
of  aetloB  Im  another  coart 
manner  of,  399. 

when  proper,  406.  ' 

of  books,  papers,  and  actions,  65. 
of  business,  extra  session  of  superior  court,   67b. 
of  cause.     See  tit.  Change  of  Place  of  Trial. 
for  disqualification  of  Judgre,  398. 
Jvdffe  diiHiiiallfied 
as  .to  srenerally,   398. 
costs  on,  399. 
disqualification   of   Judgre.       See     tit.    DlaqiiallftcattoB    off 

Jadire. 
mandamus  will  lie  to  enforce.     See  tit  Maadamna. 
papers  transmitted  on,  399. 
of  property.     See   tit.   Removal  or  Disposition  of   Property. 
TRANSFERRED   CASES 

remittiturs  on,   56. 
TREASON 

more  than  one  witness  to  prove,  1844,  1968. 
TREASURER.     See  tit.  Public  Administrator, 
county 

clerk  to  deposit  with  money  paid  to  him,  573,  2104. 
state 

deposit  with  in  condemnation  proceedingrs.  1254. 
deposit  with  in  escheat  proceedingrs,  1514. 
TREBLE  DAMAGES 

in   forcible  entry  and  detainer.     See   tit.  Forcible  Entry  and 
Detainer. 
TRESPASS 
action  for  cutting  and  carrying:  away  trees,  733. 
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TRESPASS   (continued). 

by  decedent,  suits  agrainst  executor  and    administrator    for, 

1584. 
cutting  or  carrying  away  trees,  etc.,  action  for,  733. 
decedent,  of,  action  for  agrainst  executor,  1584. 
executor  may  maintain  action  for,  1583. 
Justices'  court,  action  tor,  in,  112. 
land,  on,  limitation  of  action  for,  338. 
measure  of  damagres  in  certain  cases,  734. 
personal  property,  to,  limitation  of  action  for,  338. 
trees,  cutting-,  etc.,  damages  for,  733. 

TRIAIi.     See  tits.  Trial  by  Court |  Trial  by  Jury. 

abortive,  616. 

absence  of  party,  bringing  Issue  to  trial  in,  594. 
adjournment.     See  tit.  Adjonnmieiit. 
agreed  case.     See  tit.  Ajrrced  Ca«e. 
as  to  generally,  1138-1140. 


case  may  be  brought  before  court  for,  when,  665. 

case  reserved  for,  bringing  on,  665. 

order  of,  607. 

reserving  case  for,   664,  665. 

submitting  case  without,  '607. 
ballot-box,  209. 
by  Jury.     See   tit.  Trial  by  Jury. 

calemdar 
caaaca 

must  be  en!tered  on,  593. 

must  remain  on,  till,  when,  593. 

dropping  cause  from,  693. 

restoring  cause  to,  593. 
challenge  to  Jurors.     See  tit.  Challenge  to  Jorom. 

as  to  generally,  601-604. 
change  of,  where  county  designated  not  proper  one,  397. 
changing  place  of 

for  convenience  of  witnesses,   397. 

for  disability  of  Judge,  397. 

for  procuring  impartial  Jury,  397. 

grounds  for,  397. 

where  county  named  not  proper  one,  397. 
charge  to  Jury.     See  tit.  Inatmctions  to  Jury, 
elerk 

must  keep  register  of  actions,   1052. 

to  take  down  testimony,  when,  1051. 
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TRIAL    (continued). 

compromise,  offer  of,  how  made  and  effect  of,  997. 
conduct  of,   607-624. 

powers  of  Judgre  as  to,  177-179. 
contempt.     See  tit.  Contempt. 

as  to  grenerally,  1209-1222. 

Interference  with,  is  a,  1209. 
continuance  of.     See  tit.  Contlniiamce  of  Trial. 

as  to,  595. 

costs  on,  1029. 
court,  by.     See  tit.  Trial  by  (5oart. 

as  to  irenerally,  631. 
dismissal  of  action  for  failure  to  serve  summons,  681a. 
deposit  In  court.     See  tit.  Deposit  In  Conrt. 

as  to,  572,  673,  2104. 
error  disregarded  where  substantial  rierhts  not  affected,  476. 
evidence  on.     See  tit.  Bvldence. 
exceptions  on.     See  tit.  Bzceptlons. 

as  to  erenerally,  646-663. 
facts,  issues  of,  592. 

hearing 

erither  party  may  bringr  Issues  to,  594. 
in  absence  of  party,  effect,  694. 
notice  of,  594. 
in  Justices'   court.     See  tits.   Proeeedlnv  In   Joatleca*   Co«rtai 
Trial. 

In  proceedingrs  for  disbarment,  297. 

instructions  to  jury.     See  tit.  Instmetlons  to  Jury. 

as  to,  608,  609. 

further,  614. 
Interpreter,  to  be  summoned  and  sworn,  when,  1884. 
issues.     See  tit.  laavca. 

as  to,  588-596. 

by  whom  triable,  309,  591,  692. 

of  law,  proceedlngrs  after  determination  of,  636. 
Joint  debtor,  proceeding's  agr&lnst    when     not  summoned    in 

original  action,  989-994. 
Judge,  power  of  in  conduct  of  proceedings,  177. 
Judgment  on  demurrer,  proceedings  after,  636. 
Jury.     See  tit.  Trial  by  Jury. 

absent,  adjourn,  court  may,  617. 
Justices'  courts,  878-884. 
new,  666-663 H. 
notice  of  hearing,  594. 
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TRIAL    (continued). 

of  special  issues  not  made  by  pleadlngrs,  809. 
order  of,  607. 

proceedingTf  607. 

proof,  in  greneral.   2042. 
place  of.     See  tit.  Plaee  of  Trial. 

as  to,  392-400. 
police  courts,  in.     See  tit.  Police  Courts. 

as  to  proceedingrs  In  civil  actions,  929,  933. 
postponement  of,   596. 

costs,  1029. 

for  reason  of  non-return  of  commission  to  take  deposition 
2027. 
powers  of  Judgre  in  conduct  of  proceedings,   177. 
presumption  that  all  matters  within  issues  were  passed  upon, 

1963. 
private,  slttinsrs  of  to  be  in  what  cases,  126. 
questions  of  law  and  fact,  as  to,  2101-2103. 
referee's   findingrs,    must   state   conclusions   of   law   and   fact 

separately,  643. 
reference  at.     See  tit.  Reference. 

as  to,  638-646. 
sick  Juror,  proceedinsrs  in  case  of,   616. 

•Ittlnffs 

to  be  public,  124. 

when  to  be  private,  125.  , 

special  issues  of,  not  made  by  pleading^s,  309. 
statement  on  appeal.     See  tits.  Appeal  i  Statement  on  Appeal. 
submitting-  controversy  without  action.     See   tit.   Snbmtttlnflr 
Controversy  ^vlthont  Action. 

as  to,  1138-1140. 
testimony,  clerk  to  take  down  if  no  shorthand  reporter,  1061. 

TRIAIi  BY  COITRT 

as  to  erenerally,  631. 

decision  of  court 

facts  found  and  conclusions  of  law  must    be    stated    sep- 
arately,  633. 
on  qnestlons  of  fact 
filingr,   time  for,  632. 
must  be  in  writingr,  632. 
to  be  entered  in  writing:  and  filed  within  thirty  days,  632. 
facts   found    and    conclusions    of    law    must    be    separately 

stated,  633. 
filing:  of  findings.     See  tit.  Findings. 
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TRIAL  BY  COURT   (continued). 
findlnini  of  fact 

and  conclusions  of  law  must  be  stated  separately,  633. 

may  be  waived,  how,  634. 

waiver  of,  634. 
how  issues  tried,  1716. 
Judg'ment  on,  633. 
on  waiver  of  trial  by  jury,  631. 

opinions  of  may  be  taken  down  in  shorthand,  274a. 
where  no  jury  demanded,  1717. 

TRIAL  BY  JURY.     See  tit  Inatractloaii  to  Jnrr. 

as  to  grenerally,  600-604. 

admonition  to,  on  separation,  611. 

after  answer,  528. 

at  what  time  may  be  grranted,  what  is  required  to  obtain,  527. 

deliberation  of,  613. 

how  conducted,   613. 

what  papers,  etc.,  may  and  may  not  take  with  them,  €12. 

dl«cbarir«  of 

before  verdict,  retrial,  616. 

by  final  Judgment,  618. 
drawing:.  214>226. 
how  and  when  waived,  631. 
In  forcible  entry  and  detainer,  1168. 
in  mandamus,  when,  1090. 

motion 

to  modify,  532. 

to  vacate,   532. 
order  to  show  cause,  why  should  not  be  grranted,  530. 
retiring,  may  take  papers,  612. 
security  upon,   529. 
sickness,  615. 
summoning:,   225-235. 
to  suspend  business  of  corporation,  531. 

how  and  by  whom  granted,  531. 
verdict.     See  tit  Jury,  Verdict  of. 

as  to,  624-628. 

form  of,  618. 

how  declared,  618. 

informal,   correcting,   619. 

prevented,  retrial  of  cause,   616. 

sealed,  617. 
rendered  during  adjournment,   617. 
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TRIAL  BY  JURY  (continued). 

view  by  jury  of  premises,  610. 

conduct  of,   610. 

when  allowed,  610. 
walTer  of 

by  failing:  to  appear.  631. 

by  oral  consent,   631. 

by  written  consent,  631. 
what  required  to  obtain,  527. 
when  vacated   or  modified,   533. 
TRIAIi  JURY 

claim  of  exemption,  affidavits  on,  202. 

definition  of,  193. 

drawinsT  of,  how  conducted,  219. 

drawn  from  boxes,  211. 

ImpaBellnff  of 

as  to  erenerally,  243. 

clerk  to  call  list  of  Jurors  summoned,  247. 

manner  of  where  provided,  247. 
number  of,  194. 

order  of  judgre  for  drawing:.  214. 
summoning:  to  serve   in  courts  of    record.       See    tits.    Jury; 

Jurors. 
who  competent  to  act  as  Juror,  198. 
who  exempt  from  service  on,  200. 
who  may  be  excused  from  service  on,  200. 
w^o  not  competent  to  act  as  Juror,  199. 
TRIAL  OF  ACTION.     See   tits.  Trial |  Trial  by  Court f  Trial  by 

Jury. 
adjournment  of  trial   granted,  a  party  may  have   the  testi- 
mony of  any  witness  taken,  596. 
challengres.     See  tit.  Challenge  of  Juror*. 

ground   of  challengre,   602. 

number  of  peremptory,  party  entitled  to,  601. 
clerk  to  enter  causes  on  calendar,  593. 
conduct  of  trial.     See  tit.  Coaduct  of  Trial. 
issue  of  law,  how  tried,  591. 
Jury,  how  drawn,  600. 
Jury  triaL     See  tit.  Trial  by  Jury. 
greneral  verdict  of  Jury.     See  tit.  Verdict  of  Jury. 
verdict.     See  tit.  Verdict  of  Jury. 

motion  to  postpone  trial  for  absence,  etc.,  requisites  of,  595. 
parties  must  bringr  issue  to  trial,  594. 
trial  of  iaaue  of  fac^ 

as  to,   592. 
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TROVER 
action  for 

^  ag^ainst  executor  or  administrator.   1584. 

by  executor  or  administrator,  168S. 
damagres  for  cuttinsr  and  carrying:  away  trees,  733. 

TRUSTS.     See  tits.  Constmctlve  Trust  i  Implied  Tnutf  Trustee 
of  an  Express  Trust  |  Trusts  and  Trustees, 
uetioii 

involving:  validity  of   trust  undex  will,   concluslyeness   of 

determination,   738.  * 

to  quiet  title  invdlvlng:  trust  under  will,  unprobated  will 
admissible,  738. 
in  real  property,  writing:  necessary  to  create,  1969,  1973. 
parties  to  suit  to  establish,   381. 

TRUST  COMPANY 

limitation  of  actions  ag:ainst,  348. 

TRUST  FUND 

claim  for.     See  tit.  Claim  ajralast  Estate. 
TRUSTEE.     See  tits.  Trust |  Trustee  of  aa  Express  Trust. 
account  of 

after  distribution,  procedure  for,  1699. 

appeal  from  decree  settling,  1701. 

by  trustee  under  will 
as  to,  1699. 
citation,   1699. 
notice,  1699. 
production,  1699. 

decree  settling:  conclusive  if  affirmed  on  appeal.  1701. 
appeal 

by,  dispensing:  with  bond.  946. 

from  decree  settling:  account  of,  1701. 
beneficiaries,   may  sue   without  Joining:,   369. 
compensation 

apportionment  among:  trustees,  1700. 

as  to,  1700. 

on  settling:  account  of,  after  distribution,  1699,  1700. 
corporation 

as,  qualification  of,  oath,  bond,  1848. 

may  act  as,  1348. 
costs  In  action  by  and  ag:ain8t,  1031. 
declination  to  act,  proceedings  on,  1702. 
deposit  in  court  by,  subject  to  lltig:ation,  &72. 
express  trust,  of,  who  is,  369. 
Joinder  of  claims  agrainst,  427. 
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TRUSTEE   (continued). 

of  estate  of  nkimaing  person 

appointment  of  by  court,  1822. 
bond  to  be  sriven  by,   1822a. 
powers  and  duties  of,  1822b. 
who  preferred  in  appointment,  1822. 
presumption  that  he  has  conveyed  property,  1963. 

realffnatloii 

duty  of  court  before  acceptinsr,  1702. 
or  vacancy,  Jurisdiction  in  case  of,  1702. 
testamentary  trustee.     See  tit.  Trnstee  under  Will. 

settlement  of 

after  distribution,  1699. 
how  made,  as  to,  1699. 

superior  court  not  to  lose  jurisdiction  by  final  distribution, 
1699. 


appointment  to  fill,  notice  to  interested  parties,  1702. 

in  trusteeship,  how  filled,  1702. 

or   resiernation,   appointing    on    application    of    Interested 

party,  1702. 
undertaking  of  trustee  appointed  to  fill,  1702.  ,     ^ 

trustee:  of  exprbss  trust 

costs  in  action  agrainst,  1031. 
suing:  without  beneficiary,  369. 
suit,  by  or  against,  costs,  1031. 

TRUSTESE  UNDER  l^LL 

Jurisdiction,  1703. 

may  be  declined 

appointment  of  trustee  or  executor  by  court,  1702. 

upon  written  application  of  persons  interested,  1702. 
as  to,  1702. 

further  notice  given,  when,  1702. 
resignation  to  be  in  writing,  1702. 

TYPEm^RITBR 

exempt  from  execution,  when,  690. 

TYPEWRITIWG 

"writing"   includes,   17. 

ULTIMATE  FACTS.     See  tits.  Answer}  Complaint  |  Pleadings. 
UNAPPBAJLABLE  ORDER.     See  tit.  Orders. 
UNCERTAINTY 

of  complaint.     See  tit.  Complaint. 
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UNDERTAKING.     See   tits.   Boiid«|     9ar«tlea|    IVrltten     Uader- 
taking. 
■ppealM 

as  to,  940-950. 

to  pay  cost  of  transcript  on,  593b. 

to  superior  court,  on,  978. 

arrest  of  defendant  on 

as  to.  482,  485. 

in  Justices'  court,  for,  861. 
attachment 

in   Justices'   court,   on,   867. 

of   ifesaelii 
on,   817. 

on   discharge   of,   822. 
becomes  effective  on,  680  H. 

commissioner  or  elisor  to  sell  encumbered  property,   726. 
corporations  may  become  sureties  on,  1056. 
costa 

by   non-resident  or  foreigrn   corporation,   for,    1036. 

to  pay,  of  transcript  on  appeal,  953b. 
court  commtasloner 

as  to,  258. 

power  to  take  and  approve,  259. 
deposit  in  Justices'  courts  instead  of,  926. 
deposit  of  moneys  in  lieu  of.     See  tit.  Deposit  of  Mosejr. 
elisor,  of,  to  sell  encumbered  property,  726. 
for  dischargre  of  attached  vessel,   822. 

guar(ilan,   of,  receiving:  proceeds  of  partition   sale,    794. 
in  action  for  usurpation  of  office,  etc.,  810. 
In  action  to  set  aside  transfer  of  property 

approval  and  disapproval   of  bond,  678  H- 

as  to,   676. 

becomes  effective,  when,  680. 

conditions   and   amount   of,    677. 

exceptions  to  sureties,  678. 

filing:  and   service  of,   677%. 

Judgment  against  sureties   on,   680%. 

Justification  of  sureties,  678%. 

new  undertaking,   679. 

undertaking    becau'se    estimated   value    in    bond    less    than 
market   value,    679. 
in    attachment.      See    tits.    Attaclimenti    tJndertakintf    In    At- 

tachmeat. 
in  claim  and  delivery.     See  tit.  Clatn  and  DeilTery. 
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UNDERTAKING   (continued). 
In  condemnation  proceedings.     See  tit.  BmliieDt  Domain. 
in  contempt  proceedings,  must  be  returned  by  officer,  1216. 
in  Justices'  court  to  procure  continuance   for   more   than   ten 

days,  877. 
injunction,  upon,  529. 
Jurisdiction  of  Justice  in  action  on,  112. 
municipality  need  not  give,   1058. 
of   commissioner   appointed   to   sell   in   mortgage   foreclosure, 

726,   729. 
of  elisor  appointed  to  sell  in  mortgage  foreclosure,  726. 
of  receiver.     See  tit.  Receiver. 
officer  need  not  give,  1058. 
on  appeal.     See  tits.  Appeal  In  Civil  Actions}  Undertaklnir  on 

Appeal. 
on  attachment  in  Justices*  court,  866. 
quo  warranto,  in,  810. 
receiver,  of 
as  to,  567. 

on  appointment  of,  566. 
replevin,   in,    612,  514. 
requisites  of,  as  to,  1067. 

several  actions  on«  costs  and  disbursements  in  case  of,   1024. 
state,  city,  town,  or  officers  need  not  give,  1058. 
state  or  officer  a  party,  none  required,  1058. 
suit  on.  as  to  generally,  652. 
supplementary  proceedings,  in,  715. 
to  pay  cost  of  transcript  on  appeal,  953b. 
trustee  appointed  to   All  vacancy,  undertaking  of,   1702. 

UNDERTAKING  IN  ATTACHMENT 

before  writ  issues  to  be  given,  539. 

UNDERTAKING  ON  APPEAL.     See  tits.     Appeal^  Undertaking. 

UNDUE  INFLUENCE.     See   tits.   Fraud}  Wills. 

UNINCORPORATED     OR     VOLUNTARY     ASSOCIATIONS.      See 
tit.   Associations. 

UNITED  STATES.     See  tit.  United  States  Patents. 

documents  of,  how  proved,  1918. 

includes   District  of  Columbia  and   the  territories,   17. 

Judicial  records  of,  proved  how,   1906. 

public  wrltlngr*  of 

effect  of,  1923. 
how    proved,    1923. 
UNITED  STATES  PATENTS.     See  tit.  Patents. 

\ 
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VNIVBRSITY  OF  SOUTHBRN  CALIFORNIA  SCHOOL.  OP  I«AW. 

diplomas  from»  effect  of,  280b. 

UNLAWFUL.    DETAINBR.      See    tlts.    Detainer |   ForelMe    Katry 
and  Detainer. 

action  for.     See  tit.  Forcible  Bntry  and  Detainer. 

as  to,  1159-1177. 

UNLAWFUL  BNTRY.     See  tit.  Forcible  Bntry  and  Detainer. 
UNLiaUIDATBD  DAMAGBS.     See  tit.  Damaffcii. 

UNMARRIEID   FBMALB 

may  sue  for  her  own  seduction,  374. 
UNRECORDED  DBBD.     See  tit.  Deed. 
UNSBTTLBD  ACCOUNT.     See   tit   Account. 
UNUSUAL  ACTS 

of   receiver.      See   tit   ReceiTcr. 
UNWRITTEN   LAW 

deflnition  of,  1899. 
USAGE.     See  tits.  Cnntomi  Usase,  Trade  and  Commerce. 

evidence   of,   1870. 

local,  governs  actions  concerniner  mining:  claim,  748. 

may  be  shown  to  explain  true  character  of  act,  etc.,  1S70. 
USURPATION   OF   OFFICE   OR  FRANCHISE.     See   tit.   Aetlona 
for  Usarpatlon  of  Oflce  or  FraneUae. 

action  to  be  brovsht  against  party  aanrplnar 

as  to  generally,  803. 

attorney-general   must   bring   action,  when,    808. 
appeal   from  Judgment   that  one  Is  usurping  office,   does   not 

stay.  949. 
arrest    of    defendant,    804. 
attorney-general,   proceedings   by,   803-810. 
certain  writs  abolished,  802. 
complaint,  804. 

may  set  forth  name  of  person  entitled,  804. 

name  of  person  entitled  to  office  may  be  set  forth  In.  804. 

what  may  state,  804. 
costs,  when  defendant  liable  for,  809. 
damages  may  be  recovered  by  successful  applicant,  807. 
fine  for,  809. 
generally,   802-810. 
if   defendant    found    guilty,    what   judgment   to    be    rendered 

against  him,   809. 
If  fees  have  been  received  by  usurper,  he  may  be  arrested. 

804. 
Judgment  In  favor  of  claimant  entitles  htm  to  office,  808. 
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USURPATION  OP  OFFICE  OR  FRANCHISE    (continued). 

may  determine  rights  of  both  incumbent  and  claimant,  as  to, 
805. 
when  rendered  in  favor  of  applicant,  806. 
where  defendant  found  eruilty,  what  to  be  rendered,  809. 

name  of  'person  entitled  to  office,  may  be  set  forth  in   com- 
plaint, 804. 

oath  and  bond  of  claimant  on  takingr  office,  80^6. 

of  franchise.     See  tit.  Franclitae. 

parties,   807. 

proceedings  when  several  claimants,  808. 

relator,  security  by,  810. 

scire  facias,  writ  of,  abolished,  802. 

several  claimants,  rights  of  may  be  determined  in  one  action, 
898. 

undertaking  when   action  brought  upon  information   of  pri- 
vate party,  810. 

when  several  persons  claim  the  same  office,  their  rights  may 
be  determined  in  a  single  action,  808. 

USURPBR 

of  office,  arrest  of,  when,   804. 

VACANCY 

in  Judicial  office  shall  not  affect  proceedings,  184. 
In  office  of 

Judge  does  not  affect  proceedings,  184. 

Justice  of  peace,  110,  915. 

superior  Judge,  69. 

supreme  Judge,  41. 

VACATION  OF 

arbitrator's  award,  of,  1287. 
arrest 

as  to,   503. , 

order  for,  508. 

« 

Judsmeiit 

grounds  for,  663. 

notice  of  intention  to  move  for,  when  to  be  given  and  what 
to  contain,  663a. 
superior  court  may  vacate  its  own  Judgment,  in  what  cases, 
663. 

VARIANCE.     See  tit.  Variance  and  Ml« takes  In  Pleadings. 

failure  of  proof  and  not  variance,  when,  471. 
generally,  469-476. 
how  provided  for,  470. 
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VARIANCE    (continued). 

in    presentation    of    claims    against    estate.      See    tit.    Cli 

asalnst  Butate. 
material 

how  provided  for,  469. 
when  deemed  to  be,  469. 
variance  between  allegation  and  proof,  amendment,  4  69. 
when  not  deemed  to  be,  471. 
VARIANCE   AND   MISTAKB   IN   PLBADINGS.      See    tit.    |*ra«d. 
Error,  etc. 
amendments  by  the  court  for  variance  and  mistake,   enlarg- 
ing time  to  plead  a  relief  from  Judgment,  473. 
amendments  of  course,  472. 
effect  of  demurrer,  472. 

error  and  defect  to  be  regarded,  when,  475. 
immaterial,  how  provided  for,  470. 
material,  how  provided  for,  469. 

time  to  amend  or  answer  after  demurrer,  running  of.   476. 
what  not  deemed  a,  471. 
VBNDEES.     See   tit.  Vendor. 
VENDOR 

guardian  decreed  to  make  conveyance  where  vendor  becomes 
incompetent,  1810. 
VENIRE.     See  tit.  Jury. 
VENUE.     See  tit.  Place  of  Trial. 

generally,  392-400. 
VERBAL.  CONTRACT.     See  tit.   Mechanics'  Lien. 
VERBAIi  STIPULATION.     See  tits.  Attorneys  at  I.aw|  Stlpnte. 
tlons. 

VERDICT  OP  JURY.     See  tit.  Jury. 
as  to  generally,  618.  624-628. 
affidavit  to   impeach,   657. 

amount  of  recovery,  jury  must  find,  when,  626,  627. 
chance,  new  trial,  657. 
correction  of,  624. 
counterclaim,    626. 
court  open  any  day  to  receive,  134. 
death   after,  judgment  on,   669. 
declared,  how,  618. 

directing  findings  upon  particular  questions  of  fact,  6i3. 
entry  of,  628. 
exception  to 

deemed  taken,  when,  647. 

form  of,   648. 
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VERDICT  OF  JURY    (continued). 

failure  to  enter  Judgment  on  dismissal,  581. 
forcible  entry  and  detainer,  In,  1174. 
form  of,  618. 


as  to  generally,  624-628. 

and  special,  defined,  624. 

definition   of.    624. 

when  may  be  rendered,  626. 
how  declared,  618. 
In  actloB  for  recovery 

of  money,  or  of  establishing  counterclaim,  626. 

of  specific  personal  property,  627. 
In   forcible  entry  and  detainer.     See   tit.  Forcible  Entry  aud 

Detainer. 
informal  or  Incorrect,  proceedings  in  case  of,  619. 
interest  on,  to  be  Included  in  Judgment,  1085. 
is   general  or  special,   624. 
Jadsment 

not  supported  by 
'       notice  of  motion  to  set  aside,  and  hearing  of,  663%. 
setting  aside,   663%. 

on,  when  to  be  entered,  664. 

upon  In  Justices'  court,  891. 
Judgment-roll  as  part  of,  670. 
Jury,  discharge  of  before  retrial,  617. 
Justices'  court,  in,  891. 
polling  the  Jury.     See  tit.  Jury. 

as  to  generally,  618. 
prevented,  retrial  of  cause,   616. 
proceeding  where  informal,  619. 
replevin  In,  627. 
review  of,  on  appeal,  956. 
sealed 

may  be   returned,  when,   617. 

rendered  during  recess  or  adjournment.  617. 

when,   617.    . 

■pedal 

defined.  624. 

entry  of,  628. 

Inconsistent  with  general,  controls,  626.  ^ 

rendered  In,  to  be  entered,  628. 
must  be  filed  and  entered,  626. 
order  reserving  case  to  be  entered,  628. 
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VERDICT  OF  JURY   (continued). 
■pedal   (continued). 

requisites  ot,  624. 

vacation  of  Judgrment  entered  on,  663. 

when  may  be  rendered,   625. 
sufficiency  of,  three  fourths  jury  may  render,  618,  617. 
vacation  of  on  court's  own  motion,  grounds  for,  662. 
when  general  or  special  may  be  returned,  62S. 
will  contest,   in,   1313. 
written,  must  be,  61S. 
VERIFICATION 

accusation  against  attorney   to  be  verified,   291. 

affidavit  may  pe  used  for,  2009. 

answer,  to,  437. 

application   for  dissolution   of  corporation,   verification,    1230. 

complaint  in  action  against  vessel  to  be  verified,  815. 

election  contest,  statement  to  be  verified,  1115. 

failure  of  admits  written  instrument  pleaded,  448. 

exceptions  to  the  rule,  449. 
generally,    446-449. 
semiliieneMi  and  execution 

of  instrument  are  not  admitted,  when,  449. 

of  instrument  in  complaint,  when  admitted,  447. 

of  written   instrument   in   answer   admitted,    unless    denied 
under  oath,  448. 
injunction,  complaint  for  must  be  verified,   527. 
of    account    of    guardian.      See    tit.    Powers    and    I>«tiea    of 

Gvardlans. 
of  accusation   in  proceedings  for   disbarment,   291. 
of  complaint 

and  answer  in  forcible  entry  and  detainer,  1175. 

in  action  against  steamers,  etc.,  815. 
opposition  to  application  to  become  sole  trader,   1813. 
petition 

for  sale  by  guardian  to  be  verified,  1778. 

for  sale  of  real  estate  of  decedent,  1537. 

to  perpetuate  testimony  to  be  verified,  208?. 
return  of  sales  to  be  verified,  1575. 
statement  in  election  contest,  verification  of,  1115. 
to   answer   required  where   copy  of   written   instrument    con- 
tained in  complaint,  447. 
VESSELS.     See  tit.  Ships  and  Shlppla^. 
actions  against,   813-827. 
as  to,  813-827. 
definition   of,    17. 
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VBSTKD  RIGHTS 

not  affected  by  code,  8. 

YIE7W  OF  PREMISESS 

by  Jury,   610. 

VOID  CONTRACT.     See  tit.  llleeliaiilcs*  Lien. 

VOLUNTARY   ASSOCIATION 

may  hue  and  be  sued  in  name  of  association,   3S8. 

VOLUNTARY  DISSOLUTION   OF  CORPORATIONS 

appeals   on,   1233. 

applleatlon  for 

by  savlngrs  and  loan  society,  1234. 

filins  of  and  publication  of  notice,  1230. 

hearing  of,  1232. 

how  signed,   1229. 

how  verified,    1229. 

what  to  contain,   1228. 
filing  of  application  for,   1230. 
hearing  of  application,  1232. 
how  corporation   dissolved   by,   1227. 
Judgment-roll   on,   1233. 
loan  society,  application  for  by,  1234. 
objections  may  be  filed,  1231. 
publication  of  notice  for,  1230. 
savings  society,  application  for  by,  1234. 

VOUCHBR9 

executor  or  administrator  to  produce  and  file,   1631. 
for  items  less  than  twenty  dollars,  when  accepted,  1632. 

WAGES.    See  tit.  Lien. 

as  to  lien  for,  generally,  1204-1208. 
exemption  of  from  execution,  690. 
lien  for.     See  tit.  Lien. 
preferred  claims,  1204,  1207. 
seamen's,  824,  826. 
what  exempt,  690. 

WAGON,  ETC. 

power  supplied  by,  mechanics'  lien  for,  1183a. 

WAIVER 

demurrer  not  waived  by  filing  answer  at  same  time,  472. 
findings,  waiver  of,  634. 
Jury  trial,  of,  592,  631. 

in  Justices'  court,  of,  how  affected,  883. 
mechanics'  liens,  of,  1201. 
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WAIVER   (continued), 
of  objectlona 

not  taken  by  demurrer  or  answer,  434. 

to  complaint,  when  waived,  434. 
service  on  ward,  guardian  may  waive,  1722. 
fmnnuonii  of 

as  to,   406. 

In  justices'  court,  of,  841. 

of  issuance  of,  406. 
sureties,  waiver  by  failure  to  object,  513,  539. 

iindertaklns 

on  appeal,  of,  940. 

or  deposit  on  appeal,  of,  947. 

WANT  OF  CONSIDERATION.     See  tit.  Coimlderatlon. 

WAR 

cause  for  removal  of  court,  142. 
effect  on  statute  of  limitations,  354. 

WARD.      See    tits.    Guardian    and    Wardj    Gaardlan    of    MlBorai 
Guardian  of  Insane  and  Incompetent  Persona}  Poivers  and 
Duties  of  Guardians. 
non-resident.     See  tit.  Non-Resldent  Guardian  and  Ward. 

WARRANT.     See    tit.    County.  Warrant. 

for  salary  of  justice  of  peace,  97. 

in  contempt  proceedings,  must  be  returned  by  officer,   1216. 

to  bring  in  witness,  contents  of,   1994. 

WARRANTY 

Implied.      See    tit.    Implied    Warranty. 

WASTE 

actions  for,  732. 

administrator,  removing  for,   1436. 

by  decedent,  suit  against  executor  or  administrator  for,  1554. 

civil 'officers  to  give  notice  to  public  administrator,   of,    1731. 

cutting   or   injuring   trees,   damages   for,    733. 

damages,   as   to«   426,   427,   732. 

decedent,  of,  action  for,  against  executor,  1584. 

enjoining 

executors  pending  application  to  prove  lost  will,  1341. 
pending  foreclosure,  745. 
eviction,   after,  contempt,   1210. 

execution 

after,    745. 

sale,  injury  done  after,  and  before  delivery,  74  6. 
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"WASTE    (continued). 
exeentom 

action  for,  by,  1583. 

may  be  restrained,   1341. 

or   administrator   may    maintain   actions   for,    1583. 
foreclosure,  in,  745. 
generally,  732-734. 
guardians,    by,   732. 
Joint  tenants,  by,  732. 
reatralnlns 

during  time  to  redeem  trotn  execution,  706. 

of  until  period  of  redemption  expires,  706. 
security  against,  on  appeal,  944,   978. 
tenant,  by,   732. 
tenant  in  common,  by,  732. 
what  constitutes,  706. 
what  is  not,  706. 

WATBRS.     See  tits.  lirat«r-Dltcli}  Water-Rlslits}  Water-Works. 

as  boundaries.     See  tit.  Bonndarlcii. 

generally,   2077. 
condemnation   of,    damages,   rule   for  ascertaining,   1248. 
eminent  domain,  1238. 
Injunction 

respecting,  vacation  or  modiflcation  of,  532. 
to  prevent  diversion,  refusal   of,  bond,   530. 
offense  on  lake  or  stream  in  several  counties,  venue  of  ac- 
tion. 393. 
WAY  OF  NBCESSSITY.     See   tits.   Roads  and  Hlsbwayiii  Public 

HlgliwayM. 
W^BIGHT  OF  EVIDfSNCE.     See  tit.  Bvldence. 
W^BLLS 

implements  for  putting  down,  exemption  of,  690. 
WHARFAGB 

vessels  liable  for,  813. 
WIDOW 

may  remain  in  decedent's  house.     See  tit.  Support  of  Family. 
WIFB.     See  tits.  Husband  and  IVlfe;  Sole  Trader. 
may  defend,  when,  371. 

rights  in  homestead.     See  tit.  Homestead. 
W^ILD  GAMB.     See  tit.  Game  and  Game  L.aws. 
WILFUL  INJURY.     See  tits.  Ne^llipence)  Tort. 
II'^ILLS.     See  tits.  Bstates  of  I>ecedents)  Destroyed  'Wills;  Pro- 
bate of  Lost  or  Destroyed  Wills;  Probate  of  Wills. 
advancement.     See  tit.  Advancement. 
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WILLS    (continued). 

alteration  of,  how  effected,  1970. 
appeal  In  probate  proeeedlnga 

lies  from  what  orders  respectiner,  963. 

order  admitting  to   or  refusing  admission   to  probate,   ap- 
pealable,  963. 

orders  or  Judgment  relating  to  validity  of,  appealable,  963. 
codicil,   "will"  Includes.   17. 
contest  of.     See  tit.  Conte«tlnar  1^111  after  Probate. 

after  probate.     See  tit.  ContestlBfl^  Will  after  Probate. 
custodian   to   deliver   to   superior   court,   1298. 
delivered  to  probate  court,  to  be,  1298. 

destroyed  or  lost.     See  tit.  Probate  of  Lost  or  Destroy-ed  Wllla. 
devise.     See  tit.  DevUie. 

devise  and  legacy.     See  tits.  Devtee;  Legracy. 
evidence 

holographic  will,  how  proved,  1309. 

of  instrument,  itself  to  be  produced,  1969. 

parol,  affecting,  admissibility  of,  1866. 

{secondary,  of  contents  of,  1969. 

what  required,  1969. 
exeeatloB  of 

to   be   according  to   legal  formalities,   1969. 

to  be  in  writing,   1969. 
foreign.     See   tit.  Probate  of  Forelam  Wlll«. 
holographic  will.     See  tit  HolovrapUe  Will. 
how  proved,   1809. 
how  revoked,  as  to,  l970. 
Imprisonment  for  failure  to  produce,   1302. 
includes  codicil,  17. 
legacy.     See  tits.  Devise |  Lesracy. 

lost  or  destroyed.     See  tit.  Probate  of  Lost  or  Destroyed  ^WUIa. 
nuncupative.     See    tits.    Nancnpatlve  W^lllsi   Probate  of   N«m» 
onpatlve  W^llls. 
-     olographic   will.     See   tit.   Holovrapble  Will, 
order 

admitting  to  or  refusing  probate,  appealable,  963. 

for  production  of,  may  be  issued  by  Judge  at  any  time,  ISAa. 

or  Judgment  relating  to  validity   of«  appealable,   963. 

to  person  in  possession  of  to  produce,  1302. 
parol  evidence  affecting,  admissibility  of,  1865. 
penalty  for  non-delivery   of  to  probate  court,    1298. 

probate  of 

as  to,  1294-1346. 
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WILLS    (continued). 
produetloii  of 

custodian   to  deliver   to   superior   court,   1298. 
imprisonment  for  failure  to  produce,  1302. 
order  to  person  in  possession  of  to  produce,  1302. 
penalty   for  non-delivery   of  to  probate  court,   1298. 
probate  Judge,  at  any  time  may  issue  orders  to  enforce  pro- 
duction   of,    1305. 
when   in  hands   of  third  person,   imprisonment   to   enforce, 
1302. 
revocation  of,  1970. 

secondary  evidence  of  contents  of,  1969. 
to  be  in  writing:,   1969. 

exception  to  rule  in  action  to  qul^t  title  where  validity  of 
devise  involved,  738. 

WITNBSS.     See   tits.  Bvldencei  Snbomlnar  Wltneiises. 

absence    of,   postponement   of    trial    for,    596. 
accomplice  as,  to  be  viewed  with  distrust,  2061. 

afllnnatlon 

form  of,  2094,  2095. 
in  place  of  oath,  2095. 
all  persons  capable  of  perception  and  communication  may  be, 
1879. 


in  cross-examination.     See  tit.  CroMi-BxamlAatloii. 
qtnentloiui 

all  pertinent,  must  be  answered,   2064. 

bound  to,  2065. 

must,   as   to   conviction   of   felony,   2065. 
what  questions  witness  need  not,  2065. 
arbitration  proceedings,  at,   1284. 
argumentative     questions,     in     cross-examinations.     See     tit. 

Cross-Ezamliiatloii 

arrest 

as  to,  2067-2070. 

failure  to  obey  subpoena,  issuance  of  warrant,  1998. 

of,  affidavit  that  he  is  witness,  2069. 

of,    discharge,    2070. 

of,  disobeying  subpoena,  1993. 

of,  liability 

of  officer  making,  2068. 

of  party  causing,  2068. 
privilege  from,  2068. 
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WITNESS   (continued). 
tuof^ut   (continued). 


contents  of,  1994. 

how  executed,   1994. 

to  whom  directed,  1994. 

who  may  dischargee,  2070. 

ivronsful 

damages  for,  2068. 
when  a  contempt  of  courts  2068. 
attend,  bound  to,  2064. 
attendance 

enforced,  how,  1120. 

In  probate.  Judge  may  compel  at  any  tiihe,  1305. 

not  compelled   unless   within   thirty  miles,   1989. 

power  of 

court  to  compel,  128. 
Judicial  officer  to  compel,   177. 

time    for,    1987. 

under  subpoena,  refusal  to  be  sworn,  1991. 
attorney,  as  to,  1881. 

bad  reputation  of,  no  bar  to  belief,  1847. 
by  whom  used,  2028. 
cannot  be  examined  in  certain  relations,  1881. 

attorney  and  client,  1881. 

attorney's  secretary,   1881. 

clergyman  or  priest,  1881. 

husband  and  wife,  1881. 

priest,    1881. 
changing  place  of  trial  for  convenience  o^,  397. 
character   of,   2063. 
child  under  ten,  as,  1880. 
clergyman,  1881. 

clerks  to  take  testimony,  when,  1051. 
commlmloner  to  take  teatlmony 

authority  of,   2026. 

duties  of,  2026. 
compelled 

to  attend,  not,  unless  within  thirty  miles,  1989. 

to  testify  when  present,  1990. 
compelling  to  produce  books  and  papers,  1000. 
competency   of.     See   tits.   Croas-Bxamlnatloni  Wltneaa, 

in  general,  1879. 

who  not  competent,   1880. 
concealed,   1988. 
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WITNESS   (continued)'. 

confidential    communications.    See    tits.    Attorney    and    CUenti 
Clergyman  and  Prlei^ti  Pkyatdaiui  and  Svrseona. 

contempt  by,    1209. 

in  Justices*  court,  906. 
contradictinir.   by  party  producing,   2049. 
conviction  of  felony,  no  bar  to  belief,  1847. 
•    costs  on  non-attendance  of  party  giviner  notice,   2025^. 

eovrt  may  control  mode  of  tnterroiratlon 

as    to,    2044. 

by  evidence   of  declarations,   2062. 

credibility  of 

evidence  to  show,  1870. 

facts  tending  to  show,  may'  be  proved,  1870. 

greater   number   of   do   not   control*    2061. 

may  be  questioned,   1879. 
cross-examination.     See  tit.  Crosa-Bacaminatlon. 

defined,  2045. 

not  heard   unless  subject  to,,  1849^ 

right   ai^   extent   of,    2048. 

when   may  begin,   2046. 
deceased,  previous  testimony  may  be  given  ih  evidence,  1870. 
decedent,  who  may  not  testify  of  fact  occurring  during  life- 
time  of,   1880. 
decedent's    estate,    examination    of   person    suspected    of    em- 
bezzling,  1460. 
defined,  1878. 
depositions.     See  tit.  Depoaltlona. 

as  to.   2019-2038.  ' 

of,  on  postponement  of  trial,   696. 
detaining,  contempt,  1209. 
direct   evidence   of  one  sufficient,   1844. 
direct  examination   defined,   2045. 
disobedience,   1209,  1210,   1991,  2065. 
disqualified  as  referee,  640. 

docket  of  Justice  of  peace  must  contain  names  of,  911. 
duties  of.     See  tit.  Rl^kta  and  Dntlea  of  'Wltneaaea. 
dying  declaration.     See  tit.  Dyingr  Declaratlona.  • 
election  contest,  enforcing  attendance  at,  1120. 
every   one   (except,  etc.)   may  be,   1879. 

evidence 

in  rebuttal.     See  tit.  Rebnttal. 

of  good  character  allowed,  when,   2053. 
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WITNESS   (continued). 
examlmatloai   of 

as  to,  2045. 

court  must  control  mode  of,   2044. 

must  be  in  presence  of  persons  affected,  1846. 

of  persons  suspected  of  embezzling  df^cedent's  estate,  1460. 

oral,  defined,  2006. 

protection   of   witness,    2066. 

use  of  affidavits   to  obtain,   2009. 
excliulon  of 

by  court,  125. 

from  courtroom,  2043. 

on  examination  of  others,  2043. 
expert.     See  tit.  Bxpert  'Witneaa. 

as   to  generally,   1870.  * 

admissible  a^s  to  laws  of  other  states  or  countries,  1902. 

may  decipher  writing,  1863. 

opinion   of,   in   general,   1870. 
false  in  part,   2061. 
fees  of,  1987. 

foreign   country,    2024-2028. 
form   of  ordinary   oath  of,   2094. 
good  character,  evidence  of,  when  allowed,  2053. 
handwriting,  opinion  of  subscribing  witness  respecting,  1870. 
how   examined.     See  tit.  SSxamlnation  of  Witness, 
hnslmnd 

and  wife  as,  1881. 

as  witness,  1881. 
hypothetical    question.      See   tit    Hypothetlesl   Qvcstloa. 
Impeaching  credit   of,    2049,    2051,   2052. 
impeachment  of  witness.     See  tits.  Impeschmenti  Witni 

by   party  producing,   2049. 

limitation  on,  2051,  2052. 

manner  of,   2051,  2062. 
In  criminal  causes.     See  tit.  Giisiteal  ProsocntloBs. 
In  election  contest.     See  tit.  Contestlnip  BSlectlons. 
Incompetency  of,  as  to  generally,  1880. 
Incompetent 

child  under  ten,  1880. 

parties  against  estate  of  deceased,  1880. 

unsound  mind,  persons  of,  1880. 

who  is,  1880. 
inspection  of  writing  shown  to,  2054. 
instruction   as  to  credibility  of,   1847. 
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WITNESS   (continued). 
Interpreter,  1884. 
contempt  by,   1884. 
of  to  be  sworn,   1884. 
when  to  be  summoned  and  sworn,   18^4. 
interrogation,   mode  of,   2044. 
Judffe 

may  be,  1883. 
or  Juror  may  be,  1888. 
Jurisdiction  out  of,  previous  testimony  may  be  given  in  evi- 
dence, 1870. 
'  Juror 

may  be,  601,  1888. 
trial   of  challenge.'  60S. 
knowledge,  must  testify  from  personal,  1845. 
leading  question.     See  tit  Leadlni;  Qncatlon. 
defined.  2046. 

on   cross-examination,   2048. 
on  direct  examination,  whether  allowed,  2045. 
manner  of  taklnir  depoaltlons  out  of  state 
authorities  of  commissioner,  2026. 
commlsaloner  to  take  testimony  of 
authority  as,  2026. 
duties  of,  2026. 
how  taken,  2024. 

in  Justices'  court,  2024. 
to  whom   directed,    2024. 
proper  interrogatories  may  be  prepared  or  waived  by  part- 
ies, 2025. 
may  refresh  memory  from  notes,  when,  2047. 

transcript  of  official  stenographer's  notes.     See  tUs.  Official 
Reporter)  Stenoirraplier's  Transerlpt. 
memorandum.     See  tit.  Blemorandvm. 
refreshing  memory,  2047. 
right  to   testify   from,   2047. 
modes  of  taking  testimony,   2002. 

non-return  of  commission,  postponempat  of  trial  for,  2027. 
■vmber  to  prove 
perjury,  1844.   1968. 
treason,  1968. 

oath  of 

afllrmatlon 

in  place  of,  2097. 
only  heard  upon,  1846. 
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WITNESS   (continued). 
€Hitk  of  (continued). 

any  person  who  prefers  may  declare  on  affirmation.  20»7. 

form  may  be  varied  to  suit  witness'  belief.  2U95. 

not  a  Christian,   2096. 

ordinary  form  of,  as  to,  2094. 

varying  form  of,  2095. 
ofllcer  as,   18S1. 

official  reporter.  See  tit.  Stenoirnipher'a  Trtiiiarrtpt. 
on  trial  of  challenge  of  Juror,   603. 
one  person  not  affected  by  act  of  another,  1848. 
one  sufficient  to  prove  evidence,  1844. 
opinions 

in  general,   1870. 

of  subscribing  witness,  1870. 
oral  examination  of,  defined,  2005. 
order  of  proof,  how   regulated,   2042. 
other  than  subscribing,  may  testify  to  writing,  1941. 
out  of  state,   testimony  of  former  trial  admissible,   1S70. 
party    producing    witness,   how   far   may   impeach    his    credit, 

2049. 
perjury,  more  than  one,  1844,  1968. 
perpetuating  testimony,    2083-2089. 
persons  ^vko  cannot  testify 

against  executors,   etc.,  as  to,   1880. 

children  under  ten  years  of  age,  1880. 

those  who  are  of  unsound  mind,  1880. 
physician  or  surgeon,   1881. 
poTi'er  of        ^ 

court  to  compel  attendance,  128,  1120. 

judicial   officer   to   compel   attendance   of,   177. 
presence   of   person   affected,    necessary,    1846. 
present  in  court,  person  may  be  made,  1990. 

presumed  to  spenk  the  truth 

as   to,   1847. 

bad  reputation  no  bar  to  belief,  1847. 

conviction  of  felony  not  bar  to  belief,  1847. 

Instruction  as  to  credibility,   1847. 
presumption  that  witness  speaks  truth,  how  repelled.  1S47. 
prisoner,  1995. 

ns,  how  examined,  1997. 

deposition  of,  1997. 

how  brought  in  as,  1995. 

on   whose  motion  produced,   1996. 
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WITNESS   (continued), 
privilege  of,  1995. 

privileged  communications,  in  general,  1S80. 
privilege   of   witness.     See   tit.    Witness. 
protection   of,   in   general,   2066. 
public   officer,   1881. 
recalUnir  of 

as  to,  2060. 

discretion  of  court,  2050. 
re-examinallon  of.     See  tit.  Examination  of  Witneaa. 
referee,  disqualified  as,   641. 
refreshing  memory,   2047. 

manner  of,  2047. 
refusal  to  answer,  a  contempt,^  1991. 

or  to  be  sworn,  a  contempt,   1209. 
relations  which  disqualify,   1881. 
re-examination  of  witness,  when,  2050. 

as  to  method  of  impeachment^  2051. 

how  witness   impeached.     See    tits.    ImpeacUment i    Wltneaa. 
required  to  testify  in  supplementary  proceedings,   718. 
residence  out  of  county,  or  thirty  miles  off,  need  not  attend, 

1989. 
rights  and  duties  of.     See  tit.  Rivhta  and  Duties  of  'Witnesses. 
right  of  cross-examination.     See  tit.  Cross-Kxaminatlon. 
scope  of  cross-examination.     See  tit.  Examination. 
stenographer's   notes.     See   tit.   Stenogriraplier's  Transcript. 
subpoena,   1985-1987. 

disobedience  * 

of,  a  contempt,  1209. 

of,  damages  for,  1992. 

of,  striking  out  complaint  or  answer,  1991. 

to,   forfeiture  for,   1992. 

to,  how  punished,  1991. 

for  what  issued,   1986.  > 

how  served,  1987. 

on  concealed  witness,  1988. 

for,   defined,    1985. 

may  require  production  of  bookd,  etc.,  1985. 

person  present  in  court  compelled  to  testify  without,  1990. 

to  be  served  so  as  to  give  time  for  attendance,  1987. 

to,  deposition  to  be  used  out  of  state,  2035. 

subpoenaed 

must   attend,   2064. 
warrant  for,   1993. 
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WITNESS   (continued). 

•nbscrlblns 

definition  of,  1986. 

denying  or  disremembering,   other  evidence  may   be   intro« 
duced,   1941. 

mark  as,  17. 

opinion  of  as  to  sanity  of  testator,  1870. 

other  Witnesses  may  testify  to  writing,  1945. 

proof  of  will  by  one,  1308. 

proof  of  writing  by,  1940. 

who  is,   1985. 
supplementary  proceedings,   at,   718. 
surgeon,  1881. 

swear  or  affirm,  must,   184$. 
.swearing,  manner  of,   2095. 

testimony 

confined  to  personal  knowledge,  1845. 

to  be  in  presence  of  persons  aftected,   1846. 
transcript  of  evidence.     See  tit.  Transcript  of  Evidence. 
treason,  more  than  one  necessary,   1968. 
truth,  presumed  to  speak,  1847,  2051,  2052. 
unable   to   testify,  previous   testimony   may   be   given    In   evi- 
dence,   1870. 
warrant  to  bring  In,  1993. 

contents  of,  1994. 
when  witness  may  refresh  memory  from  notes,  2047. 
who  competent,  in  general,  1879. 
who  not  competent  as,  1880. 
who  not  excluded  as,  1879. 
wife,  1881. 
will  lost,  more  than  one  necessary,   1968. 

not  under  examination,  may  be  excluded,   2043. 
writing  shown  to,  may  be  Inspected  by  adverse  party,  2054. 

WOMAN.     See   tits.  Hniibfind  and  'Wlfcf  Married  Woman. 

WORDS 

meaning  of,   16,   17. 
l^ORDS  AND  PHRASES.     See  tits.  Abbreviation*)  DeHnltiona. 

abbreviations,   186. 

**action,"   includes  special  proceeding,  363. 
"affinity,"  signifies  what  relations,  17. 
"affirmation,"   included  in   oath,   17. 
"agreement,"  includes  deeds  and  wills,  1866. 
"alias  summons."     See  tit.  Snmmona. 
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WORDS  AND  PHRASES   (continued). 
^  "alleged  Indebtedness"  showing^  of  action  for  in  affidavit  for 
arrest,  862. 
••alternative  notice,"     See  <<notice,  alterBatlve,"  this  title, 
"constable,"  substituted  for  "sherlflt,"  when,  905. 
construction  of,   16. 

"county,"   includes   "city   and   county,"   17. 
"deed,"   included  in   "agreement,"   1856. 
defined,  17. 

"depose,"   includes   what,   17. 
"in   default   of  payment   of   note   by   its   terms,"    authorizing 

foreclosure,  does  not  compel  same,  728. 
"incapable,"    defined,   1767. 
"incompetent,"   construction   of,    1767. 
joint  authority,   words   which    give,    16. 
"justice,"  substituted  for  the  word  "Judge,"  when,  905. 
"L.  S.,"  in  service  of  document  by  telegraph,  1017. 
masculine  gender  includes  feminine,  17. 
"mentally   incompetent,"   construction   of,   1767. 
"month,"  means  calendar  month.  17. 
"oath,"  includes  "affirmation,"  17. 
"person,"    includes   corporation,    17. 
"personal  property,"  includes  what,   17. 
plural  number  includes  the  singula/,  17. 
present  tense,  includes  future  as  well  as  present,  17. 
"process,"  signifies  what,  17. 
"property,*  includes  both  real  and  personal,  17. 

co-extensive  with  what,   17. 
"real  property,"  includes  what,  17. 
'renewed,"   written   on   execution,   effect   of,    903. 
"seal,"  definition  of,  14. 
"section"  refers  to  what,  17. 
"signature,"  defined,  17. 
singular   includes  plural   number,   17. 
"state,"   Includes  what,   17. 
"subscription,"   includes   what,   17. 
"suggested,"  signifies  what,  17. 
technical  words  and  i>hrases,  construction  of,  16. 
"testify,"  includes  what,  17. 
"typewriting,"    included    in    "writing,"    17. 
"United  States,"  Includes  what,  17. 
"will,"  Included   in   "agreement,"   1856. 

includes  "codicil,"  17. 
"writ."  signifies  what,  17. 
•*writing,"  Includes  what,   17. 
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WORDS  AND  TBRMS.     See  tit.  -Words  aad  PhnMes. 

defined,  17. 

WRIT.      See    tits.    Attachment}    Ezeciitloa)    Sommoiui}   also    the 
various  Iclnd  of   Writ*. 

abolished,  scire  facias,  802. 

issuance  of,  76. 

issuing^   at    chambers,    166. 

power'  of  judgres   to   errant  and  hear  at  chambers,   166. 

seal  required,   152. 

service,  in   case   of  non-resident,   1015. 

superior  Judge,  power  of,  to  issue,   76. 

superior  court  may   issue,   what  writs,   76. 

supreme  court,  power  of  to  issue,  51. 
WRIT  OF  ARREST.     See   tits.   Arrest)   Ball. 
W^RIT  OF  ASSISTANCE.     See  tit.  Writ  of  Posaesstott. 

alias  writ  of  possession,  1212. 

condemnation  proceeding's,   in,    1254. 

in  suit  to  determine  adverse  claim.  380. 
WRIT  OF  ATTACHMEINT.     See  tit.  Attacbmcnt; 

must  be  discharged,  when,   558. 

must  be   returned,   when,   559. 
WRIT  OF  ERROR.     See  tit.  Error,  Defect,  etc. 
WRIT   OF    EXECUTION.      See    tit.    Execntlon    of   Jvdsment    In 

Civil   Actions. 
WRIT  OF  INJUNCTION.     See  tit.  Injunction. 
WRIT  OF  MANDAMUS.     See  tit.  Mandamns. 
lilTRIT  OF  MANDATE.     See  tit.  Mandamns. 
W^RIT  OF  POSSESSION.     See  tit.  Writ  of  Assistance. 
W^RIT  OF  PROHIBITION.     See  tit.  Prohibition. 

alternative 

or  peremptory,  1104. 
requisites  of,   1104. 

appeals 

as  to,  1110. 

code  sections  relating  to  apply,  1110. 

in  cases  of,  939. 

code  sections  that  apply  to,  1105,  1109. 

definition  of,  1102. 

effect  of  on  proceedings  In  inferior  tribunal,  1102. 

form  of,   1104. 

generally,    1102-1110. 

hearing,   may   be   at  any   time,   1108. 

holidays,  writ  may   issue  and  be  served  on,   76. 

in   what   cases   may    issue,    1103. 
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"WRIT  OF  PROHIBITION  (continued). 
Issuep.may  at  any   time,   1108. 
issued  on  affidavit,   1103. 

lirhitation  of  action,  effect  of  prohibition,  353. 
may  be  alternative  or  peremptory,  1104. 
may  be  issued  or  served  any  day,  134. 
may  issue  and  be  heard  at  chambers,  1108. 
neiT   trials 

as  to,   1110. 

code  sections  relatingr  to,  apply,  1110. 
peremptory  writ  must  be  in  what  form,  1104. 
provisions   of  code  applicable   to,   1105. 
return  and  hearing  may  be  at  any  time,  1108. 
Sundays,  writ  may  issue  and  be  served  on,  76.. 
superior  Judge  or  court  may  issue,   76. 
KUpreme  covrt 

may  issue.   51,   54. 

may  not  grant  at  chambers,  165. 
to  whom  may  issue.  1103. 
what  sections  of  code  apply  to,  1105,  1109. 
when   will   issue,    1103. 
where  and  how  issued,   1103. 

-WRIT   OP   RESVIEW^ 

appeal,  1108. 

application  for,  how  made,  1069. 

chambers,  powers  at,   166. 

clerk  to  return  writ  with  transcript  required,  when,  1070. 

code  aectlons  relattnir  to 

appeals  apply,  1110. 

new  trials  apply,  1110. 

rules  of  practice  apply  to,  1109. 
contents  of  writ,   1071. 

copy  of  Judgment  must  be  sent  to  the  inferior  tribunal,  1076. 
costs,   1032. 

defective  return  of  the  writ  may  be  perfected,  1075. 
definition  of,  1067. 
directed   to  whom,   1070. 
extent  of  the  review  under  the  writ,  1074. 
form  of,  1070,  1071. 
hearing  and^  Judgment  on,  1075. 
in  what  cases  may  issue,  1068. 
issue  of,   1068. 
Judgment,  1064. 

copy  of  to  be  sent  to  inferior  tribunal,  1076. 
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WRIT  OF  REVIEW   (continued). 
Judgrment-roll,    1077. 

what  constitutes.   1077. 
Jurtodlctlon 

superior  court,  76. 

supreme  court,   51. 
may  issue  and  be  heard  at  chambers,  1108. 
new  trial,  1110. 

notice  of  application  for,  1069. 
practice,  rules  of,  1109. 

proceedings  in  inferior  court  may  be  stayed  or  not.   1072. 
return 

and  heariner  may  be  at  any  time,  1108. 

defective,   perfecting,   1075. 
review  under  the  writ,  extent  of,  1074. 
scope  of  review  under,  1074. 
service 

of.  made  how,  1073. 
stay 

effect  of  as,  1072. 

may  be  granted  or   not,   1072. 

of  proceedings,   in  inferior  court,   1072. 
to  whom  will  issue,   1068. 
what  to  contain,  1071. 

when   and   by  what  courts   granted,    1068. 
when  may  be  granted,  1068. 
when   may  issue  and  be  heard,   1108. 
who  may  grant,  1068. 
whom  to  be  directed  to,  1070. 

writ  of  certiorari   denominated   writ   of  review,   1067. 
writ  to  be  directed  to  Inferior  tribunal,   1070. 

WRIT    OP    SCIRIS   FACIAS 

abolished,   802. 
WRITING.     See  tits.  Written  Instrument |  Writing  as  BvMence. 

award   of  arbitrators  must  be  in,   1286. 
contents  of«  how  proved.     See  tit.   Evidence, 
inhcn    orlfplnal 

consists   of  numerous  accounts,   1855. 

has  been  destroyed,  1855. 

has   been   recorded,   1855. 

is   a   record,    1855. 

is  in  possession  of  the  party,  1856. 
execution   of,   setting  forth,   etc.,   446-449. 
generally.     See  tit.   Evidence. 
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WRITING  (continued). 

includes  printing  and    typewriting,    17. 

inspection   of,    1000. 

private  writing  not  referred  to,  1855el 

shown   to  witness,  may   be   inspected  by  adverse  party,   2o54. 

transfer  of  real  property  to  be  in,  1971. 

will  to  be  in,  1969. 

WRITING  AS   BVIDBNGB 

in   general,   1887-1889. 

kinds  of  writings,  1887. 

private  writings.     See  tit.  Prlv'ste  Wrttluirs. 

public  writings.     See  tit  Public  Wrltinsn. 

what  are,  1888. 
IW^RITTBN  AGRBBMENT.     See  tit  Written  Contract. 
^mrRiTTBN  CONTRACT.     See  tit.  Written  Agreement. 
-WRITTEN  INSTRUMENT.     See  tit.  Writing. 
acknoTrledsment  of 

as  to,  1948. 

proves  writing,  1948. 
aetl<>u   on 

acknowledgment  or  new  promise^   effect  of.     See   tits.  Ac- 
knonrledsment)  Nevr  Proatlae. 
adverse  possession  under  written  instruments,   322,  323. 
alteration,  burden  of  explaining,  1982. 
ancient 

comparison,  how  made  in  case  of,  1945. 

presumption   in  regard  to,  1963. 
called  for  and  Inspected  may  be  withheld,  1939. 
certificate 

to,  form  of  and  how  executed,  1925. 
certified  copies  of  must  be  supplied,  1893. 
citizens  right  to  inspect  and  take  copy,  1892. 
claaaes  of 

Judicial  records,  1894. 

laws,  1895. 

official  documents,   1894. 

public  records  of  private  writings,   1898. 
construe,  court  must,  2102. 

contents  of 

evidence  as   to,   1870. 

how   proved,   1856. 
copy  of  instrument  secondary  evidence,  1830. 
custodian  of,  bound  to  give  certified  copies,  1898. 
custody  of  adverse  party,  notice  to  produce,  1988. 
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"WRITTEN   INSTRUMENT    (continued). 
decedent 

entries  by,  admissibility,   1946. 
writingrs  of,  when  admissible,   1946. 
decipheringr  by  experts,  when,   1863. 
definition   of,    188S.    1889. 
destroyed,  proving  contents  of,  1855. 

entries  copied  from  one  book  into  another,  deemed  originals 
when,   1947. 

evidence 

of  execution  not  necessary,  when,  1942. 

parol,  affecting,  1856. 
executed,  how,  1933. 
execution  of 

admission  of,  1943. 

defined,   1933. 

how  proved,   1940-1946. 
foreign  language,  experts  may  testify  as  to  meaning,  1863. 
general  acceptation,  terms  to  be  construed  by,  1861. 
handwriting,   how  proved,    1941-1944. 
how  proved  in  general,   1940. 

inspected,  writing  shown  to  witness  may  be,  2054. 
inspection    of  by  citizens,   1892. 
inspection  of,  demand  for,   449. 
kinds   of,   1894. 

kinds  of,  public  and  private,  1887. 

law,   statutes,   etc.,   1895-1904.  ' 

lex  loci,  controls  Interpretation,  1857. 
limitations   of   actions   on,    337. 
lost  or  destroyed,  contents  proved,  how,  1865. 
notice  to  produce.     See  tit.  Notice  to  Produce. 

when  not  necessary,  1939. 
of  territories,  effect  of  and  how  proved,  1897. 
of  United  States,  effect  of  and  how  proved,  1897. 
of  United   States  or   territory,   how   proved,   1897. 
offer  in,  to  pay,  is  equivalent  to  tender,  2074. 
officer  to  give  copy  of,  1893. 
oflficial    documents,    proof    of,    1918. 
ofllcial   documents,  proved   how,   1918. 
original  must  be  produced,  1937. 

other  witnesses  than  subscribing  may  testify  to,   1941. 
seal,  makes  no  difference,  1932. 

sealed,  may  be  superseded  by  unsealed  instrument,   193S. 
secondary,  copy  of  is,   1830. 
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•written   instrument   (continued). 

shown  to  witness,  may  be  Inspected  by  opponent,   2054. 
state  or  county,  certiAed  copy  admissible,  1902. 
surrounding  circumstances  admissible,  in  evidence.  1856,  1S60. 
written  words  contrpl  printed,  in,  1862. 
over  thirty  years  old 

evidence  of  handwriting^  by  comparison,   1945. 

presumed   genuine,    1963. 
parol   evidence 

of  contents,   1870. 

to  explain  ambiguities,  1856. 
part  in  evidence  all  may  be  proved,  1854. 
partly  printed,  writing  controls,   1862. 

pieadlBir 

genuineness  of,  how  admitted  or  controverted,  447-449. 

in  Justices'  court,  886. 
poMieiMlon   of 

by  adverse  party,  notice  to  produce,   1938. 

by  officer,   1856. 

writing  by  adverse  party,  1855. 
presumption   that   It  is  truly  dated,   1963. 
printed,  partly,  writing  controls,   1862. 
private 

is  what,  1889.  , 

certificate  of  acknowledgment  prima  facie  evidence  of  exe- 
cution,  1948. 

deemed  whole  agreement,  1856. 

public  record  of,  how  proved,  1898,   1919. 

sealed  and   unsealed,  1932. 
proof  of,  how  made,   1943. 
proved  by  witness,  must  be  read  before  his  testimony  closed, 

2054.  I 

public 

and  private,  1887. 

are  what,   1888. 

books,  etc.,  entries   in,   1920. 

certificate,  what  must  state,  1923. 

WRITTEN  I^BASE,     See  tit.  Leane. 

-written  undertaking.     See  tit.   lJndertaklm«. 

WnONGFUL  ACT  CAUSING  DEATH 

damages  for,  377. 

guardian  may  sue  for  death  of  ward,  376. 

heirs  may  sue  for,  377. 

limitation   of  action  for,   339. 
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"WRONGFUL  ACT  CAUSING  DEATH   (continued). 

parent  may  due  for  death  of  minor.  376. 

representatives,   when    may   sue  for,   377. 

who  may  be  sued  for,  376,   377. 
WRONGFUL    SRIZURE.      See    tit.    Attachment. 
WRONGS 

actions  for.  Joinder  of,  427. 

deflnltlons  of 

injuries  to  person,  29. 
Injuries  to  property,  2S. 

kinds  of,  27. 
YOUNG   MEN'S   CHRISTIAN   ASSOCIATION 

diploma  from  law  college  of,  admission  to  practice  on.  280b. 
YUBA  COUNTY 

Judges  for,  and  Sutter  county,  one,  65. 

residence  of,  158. 
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